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Chap.  XXVH. 

Nature  or  conditioiM  jN^e  l ,  S.— The  different  kinds  of  condiaoUy  S,  S. 
I.  Coodltions  in  deed,^,  4.— i.  By  what  words  created,  4.— Effect  of  the 
wordSy  **  Sab  conditione,"  A. — ProviBO,  ib.— Ita  quod,  o.^Qood  si  cod- 
tiofat,  lb.— Diversity  between  qnod  si  contiujgat,  and  other  words  of  con- 
dltioo,  6.— Sl|  and  Pro,  7.— Less  precise  words  of  condition,  snfficient  ia' 
the  king^s  case,  in  wiBs,  and  leases  for  yean,  8.— II.  What  shall  be  a 
food  condition,  or  not,  9.— Condition  precedent,  to  enlarge  an  estate^ 
when  good,  10,  ll. — On  lease  for  years,  conditioned  to  have  fee,  and 
lively  thereupon,  whether  a  fee  conditional  passes?  11  to  17.— CoodI* 
tion  precedent  bei^g  uncertain,  no  estate  can  arise,  18.— So  if  it  be^ 
come  impossible,  thongfa  by  act  of  the  lessor,  ib.— Condition  snbseqnent 
becoming  impossible  by  act  of  tiie  feoffor,  the  estate  is  absolute,  ib,-« 
So  if  by  act  of  Ood,  19, .  SO. — Impossible  conditions.  Diversity  herelii 
between  a  condition  annexed  to  a  feoffment,  and  a  condition  in  a  bond, 
being  executory,  j!l,  St.— Illegal  conditions.  Condition  to  do  a  thiny 
malum  in  se,  in  a  bond,  the  bond  is  void,  23.— In  a  feoffment,  the  estaia 
is  absolute,  tS,  S4.— Secus  as  to  a  condition  in  a  bond  merely  against  soma 
BHodm  of  law,  S5.— Repugnant  conditions,  t6.— Condition  not  to  alien,  oa 
m  conveyance  hi  fee,  void,  ib.— Secus  where  it  is  anoexed  to  a  collateral 
tiling,  S7.— Or  is  restrictive  of  alienation  to  a  particular  person  only,  ib. 
Or  In  case  of  alienations  prohibited  by  law,  ib.— fCondltioD  not  to  alien, 
m  a  gift  hi  tail,  good  as  to  alienations  working  a  discontinuance^  f8,  )t9.-«- 
Seeus  as  to  a  coqmion  recovery,  30,31.- On  gift  in  tail  with  reqialndef 
la  fee,  condition  not  to  alien,  good  as  to  the  intail  only,  3S*— Condldoi^ 
to  re-enter  on  discontinuance  of  intail  and  death  of  iniic,  good,  ib.^ 
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III.  Mortgage,  SS«— -Origin  of  the  term,  34.— The  different  kinds  of 
mortgage,  94  to  S7.— IV.  Condition,  how  to  be  performed,  S8.— In  re- 
apect  of  the  person  to  perform  the  same,  38, 39.— On  mortgagor's  death 
before  day  of  payment,  his  heir  may  perform  the  condition,  40,  1. — 
or  his  executors,  Sec,  4f  <(*-Seca0  as  to  a  stronger,  43.— Unless  the  heir 
be  an  Ideot,  ib.— Condition  to  have  fee  on  payment  of  money  by  a  day 
certain,  may  be  performed  by  the  feoffee^s  aUenee,  44.— or  by  the  6nit 
feoffee,  ib.^Bat  where  no  day  of  payment  is  appointed,  on  mortga- 
gor's death,  his  heir  cannot  perform  the  condition,  45.— In  respect  of 
time.  No  time  being  limited,  feoffor  has  during  life  to  perform  the 
condition,  ib.— Secos  in  the  case  of  bonds,  ib.— or  where  the  condition 
is  to  be  performed  to  a  stranger,  46.— 3.  In  respect  of  pUce.  Condi- 
tion to  pay  a  sum  in  gross,  no  place  being  appointed,  must  be  per- 
formed to  the  feoffee  in  person,  47, 48.— Secns  in  the  case  of  a  rent,  49. 
or  if  the  feoffee  be  out  of  the  kingdom,  ib.— or  if  tibe  condition  be  to 
deliver  a  thing  ponderous,  50.«~or  to  make  a  feoffment,  ib.— But  where 
a  certain  place  is  appointed,  condition  must  be  perfbrmed  there,  ib. 
Tbpngh  it  may  be  performed  in  another  place,  by  consent,  51. — Where 
the  place  is  certain,  and  the  time  oncertain,  notice  of  performance 
must  be  given,  5f .— In  ii^pecl  of  the  pejrson  to  whom  it  is  to  be  per- 
formed. Mortgage  money  to  be  paid  to  the  executors,  and  not  to  the 
heir,  5S,  3, 4.— -Secos  if  it  be  expressly  payable  to  tlie  heir,  55.— In 
what  cases  the  mortgagor  has  election  to  pay  either  to  the  exQcnton  or 
heir,  56.— ^r  either  to  the  6r8t  mortgagee  or  his  assignee,  57.— V.  What 
shall  be  a  sufficient  performance.  Condition  must  be  performed  boni 
iide,  ^8«— When  consisting  of  divers  parts  in  the  conjunctive,  boll)  to 
be  performed,  ib.— Secns,  if  in  the  disjunctive,  59«— Condition  in  the 
conjunctive  and  disjunctive,  to  be  taken  wholly  in  the  disjunctive,  ib. 
Condition  to  create  an  estate,  if  performed  as  near  to  the  intent  as 
possible,  sufficient,  ib. — Sccus  as  to  a  condition  to  defeat  an  estate,  59. 
65.— On  condition  for  payment  of  money,  acceptance  of  a  collateral 
thing  sufficient,  66.— But  not  e  converso,  ib. — or  where  the  condition  is  to 
be  performed  to  a  stranger,  67.— Acceptance  of  a  less  sum  at  the  day, 
no  performance,  ib.— Secus  as  to  an  acquittance  by  deed,  ib.- or  where 
it  is  paid  and  accepted  before  the  day,  ib.— Tender  and  refusal,  a  suffi- 
cient discharge,  68.— Secns  where  the  condition  is  to  be  performed  to 
a  stranger,  i^c  ib«-rWhat  money  may  be  tendered,  and  how,  69,70.^On 
tender  and  refusal,  the  feoffee  is  without  remedy,  71.— Secus  in  the 
case  of  bonds,  72. — or  where  the  mortgage  was  fu|r  a  precedent  debt, 
73, 74.— VI.  What  sb^Il  be  a  breach  of  condition,  75.— Condition  broken 
by  a  disability  to  perform,  ib.— or  to  perform  in  the  same  plight,  76.— 
though  the  disability  be  afterwards  removed,  77. — Secus  as  to  a  dis- 
ability on  the  part  of  the  feoffor,  77  to  79.— or  where  the  act  (otherwise 
causmg  a  disability)  is  done  during  disseisin,  80.— VII*  Who  may  take 
'advantage  of  a  condition  broken,   ib.— Re-entry  may  be  reserved  to, 
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and  be  made  by  the  feoffor  and  his  heirs  only,  81  to  84. — and  not  by 
^  stranger,  84.— Nor  (at  common  law)  by  assignees  ui  deed,  85.— or  io 
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law,  85.— Secos  as  to  the  successors  of  a  bishop*  Sec.  86.*or  executors, 
in  respect  of  leasehold  estates,  ib.— or  as  to  a  stranger,  in  case  of  limi- 
tations, ib.— or  of  a  condition  to  make  void  a  lease  for  years,  87.— or 
as  to  a  condition  in  law,  88. — Constmction  of  the  stat.  32  H.  8.  c.  34, 89. 
—Who  entitled  to  enter  as  assignees  within  this  statute,  or  not,  90.~* 
VIII.  Circnmstances  requisite  to  entitle  a  party  to  take  advantage  of  a 
condition  broken,  91.— Demand.  When  necessary,  99.— where  to  be 
made,  93.— and  at  what  tune,  94).— Entry  or  claim,  95.— Exceptions 
to  the  role  requiring  entry,  96. — IX.  On  entry  for  condition  broken, 
the  party  is  seised  in  his  former  estate,  97. — Exceptions  to  this  rale; 
in  respect  of  impossibility,  lb.— or  of  necessity,  98.— or  as  to  some 
collateral  qualities,  lb.— or  in  case  of  a  spechil  condition  to  enter  and 
hold  till  payment,  100,  l.—X.  What  shall  be  a  dispensation  of  a  &r- 
feiture,  102. — XI.  Pleadmg  conditions  ui  deed.  In  pleading  condition 
to  defeat  an  estate  of  freehold,  the  party  must  shew  forth  the  deed  un- 
der seal,  103.— Exceptions  to  this  rule :  where  the  party  pleading  is  a 
stranger,  ib.— (except  where  the  deed  belongs  to  him),  I04*-or  where  the 
estate  is  executed,  ib.— or  where  the  shewing  is  hindered  by  the  otlicr 
party,  105. — In  action  by  lessee  for  life  against  lessor,  who  had  entered 
for  breach  of  a  parol  condition,  defendant's  not  shewing  deed  aided  by 
▼erdict,  106. 108.— but  if  lessee  re-enters,  and,  in  bar  to  an  action  by  les- 
sor, pleads  the  lease  made  by  plaintiff,  and  the  reversion  in  him,  lessor 
jawithont  remedy,  108.^ Where  the  feoffor  may  plead  a  condition  con- 
tinued hi  a  deed-poll,  109  to  1 13.— Ck»nditions  in  law,  113.— Definition  of 
m  condition  in  law,lb.— The  different  kinds  of  conditions  in  law,  1 1 4, 1 15. 
— Diversity  between  a  condition*  in  law  founded  on  skill,  and  other 
eonditions  in  Uw,  116.— Condition  in  law  by  statute  giving  a  recovery, 
stronger  than  other  conditions  m  law,  ib.-»On  breach  of  a  condition  in, 
law,  precedent  charges  not  avoided,  117.— Devise  of  lands  to  an  execu- 
tor to  be  sold,  a  oonditioii  in  law,  1 17, 1 1 8, 1 1 9. — Limitations.  Effect  of 
the  words.  Durante,  190 — Dnm,  121— Dnmmodo,  ib.— Quamdiu,  &c. 
ibw— Limitations  may '  be  pleaded  witl.otit  deed,  ib.—  Defeasance. 
Estate  executed,  not  defeasible  by  a  subsequent  deed  of  defeasance, 
122.— Seciis  as  to  things  executory,  123. — Powers  of  revocation,  ib.— 
Qn  revocatiott  of  uses,  covenantor  seised  in  fee  without  entry  or  claim, 
l24.Fr*May  revoke  part  of  the  uses  at  one  time,  and  part  at  another,  ib. 
-->On  alienation  of  part,  the  power  extinct  for  part  only ;  on  alienation 
of  the  whole,  all  the  power  extinct,  ib.— Secus  in  the  case  of  a  power 
without  interest,  ib.«<->New  uses  may  be  limited  by  the  same  convey- 
ance revoking  the  old,  ib.— Powers  of  revocation  to  be  construed 
fiivonfablyy,l24yl25. 

Chap.  XXVIII. 

€fEttaie9  in  Remainder  and  Reversion. 

definition  of  a  remainder,  126. — On  lease  for  yes^rs,  remainder  for  life, 
&c  livery  of  seisin  necessary,  127.— Regularly  remainder  should  vest  at 
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the  time  the  particular  estate  is  created,  ib.— but  a  contingent  remain- 
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der  is  eood,  if  it  take  effect  dmfog  tbe  perticolar  estate,  )28  to  132<— 
Oo  particular  estate  being  defeated,  tbe  remainder  also  defeated,  133, 
134.— Bot  a  remainder  vetted  by  good  title  may  be  good,  tbOQgb  Ibo 
particular  estate  be  defeasible,  }35— or  become  IQ  aboyapice,  136— or 
suspended,  ib.— A  remainder  may  vest  at  tbe  l|istast  the  partBc^Oar 
estate  determines,  137.— Definition  of  a  rever«on,  138, 139.— Revenloa 
remains  in  tbe  feoffor,  after  gift  in  tail,  &c.  140— or  aft^r  av  esitcnt  by 
ftatute  mercbant,  &c.  141— or  where  ao  nse  after  divers  par^oUv 
estates,  is  limited  to  tbe  feoffor's  r\gbt  beirs,  ib.— or  where  n  pys  mpl^ 
a  gift  in  tail,  remainder  to  his  right  heirs,  14!e*^r  to  the  heirs  m^  of 
his  body,  ib.— On  feoffment  to  9«e  of  feoffor  in  taU  a»d4^  feoffee  in 
fee^  tiie  fooffee  has  a  remainder,  and  not  a  reversion,  ib.— Op  fieoftp^nt 
to  uses  without  oonsideiation,  the  ?se  ^lldispoted  of  xei erta  X9  fhe 
feofibr,  as  his  ancient  use,  143.— And  where  the  ancestor  J(«hes  an 
estate  of  fieebold,  aUmitalion  after,  in  Ihefame  conveyance,  to  fiis 
heirs,  vests  In  himself,  143  to  lAl^Reveraion,  why  said  to  he  eipect- 
ant  on  the  particahtf  estate,  151.— Incident*  ip  #  severaioQ^  132. 

Chap.  XXIX. 

Cf  the  TUk  to  I%ingi  Real  by  Descent. 

Definition  of  a  right,  133— Utle,  134— and  faiterost,  156«— Right  of  pro- 
perty and  right  of  possession  distinguished,  ib.— Union  of  right  of  pro- 
perty and  right  of  possession,  .a  complete  title,  153..^^0f  desflBnt,  i56»-^ 
Nature  of  descent,  ib.— How  it  differs  from  dasoent  In  the  civfl  law, 
ib.— Degrees  of  consanguity,how  oompnlwriy  l57.«^Diftianoe  hatwaen 
the  canon  and  ciyil  tawi|s  to  the  coUatend  line,  138.<v<Jtttles  of  de- 
scent.   I.  To  the  next  of  blo«Nl,  139.— Thn  lineal  line  piefened  to  the 
collateral  Une,  100.—*'  Next  of  blood,"  inlcndnd  of  the  nest  juw  re- 
presentationis,  l61.-^Diversity  horein  in  the  case  of  pntehase,  ihb— 
Exclusion  of  lineal  ascent"  the  frther,  Hiongh  next  of  blood,  not  In- 
heritable to  his  son's  ostate,  16<i— unlets  he  einim  hy  esllatnial  de- 
scent, as  heir  to  his  son's  undo,  I6ty  3w— who,  te  entitle  the  lather  to  in- 
herit, must  have  been  lastaiMfdof  the  actual  freehold,  l64,5.-^Di- 
versity  berebi  in  the  case  of  pnrohase,  l6d«-**De80cnt  to  nn  heir, 
may  be  defeated  by  the  hkth  of  a  posthumons  heir  nearer  of  blood, 
ib.— II.  To   the  most  worthy  of  blood,  ib..^Prei(erence  of  malo 
heirs  over  heirs  female;  heirs  on  the  part  of  the  lather  shall  Inherit 
before  beira  on  the   part  of  the  mother,  l^.«— But  the  heir  must 
be  of  the  blood  of  the  first  purchaser,  idB^-  and  therefore  where 
lands  descend  from  the  mother,  the  heirs  ex  parte  matemii  shall  Inherit, 
169.— and  ^  converse,  ib. — What  shall  beja  purchase  and  break  the 
descent,  so  as  to  entitle  tbe  paternal  heir  to  a  preference  ov4r  the  ma* 
ternai  heir,  or  not,  170  to  174^— Right  of  priasogeniture,  |b.— Exclurion 
of  the  half-blood,  175.— Role  of  possessio  fratris,  l^.^In  what  cnw 
It  holds,  177, 8.— What  seisin  is  necessary,  i79.^Where  fjhe  siMr. fhpU 
inherit  though  there  was  no  entry,  179,  iBOw^^JEntry  |n|o  fNNt.JJpf- 
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fidnt^  181.— ^einn  also  reqnkite  in  tbe  cue  of  incorporeal  heredite* 
mcnts,  \B2,^^The  seisin  being  defeated,  possessio  fratris  fails,  182, 3« 


Chap.  XXX. 

Of  Titk  hy  Purchage^  and  6y  EicheaU 

Definition  of  purchase,  184.->The  different  kinds,  185,  6.-**The  word 
**  inheritaacc**  applicabte  to  iaberitable  property  acquired  tyy  pQr« 
chase,  as  well  as  by  descent,  186, 7.— Definition  of  escheat,  188.— Es« 
cheat  arises  eitlier  by  the  attainder  of  the  tenant|  ib.— or  by  his  death 
without  heirs,  189. — Persons  incapable  of  beug  heirs,  190.— >A  mon- 
ster,'ib. — A  bastard,  ib.— An  alien,  191.— Though  made  deniien  bylet* 
ters  patent,  yet  he  cannot  inherit :— eecus  if  he  be  naturalised,  ib. — ^A 
person  attainted,  19<.«— Though  pardoned  by  letters  patent,  yet  he  can- 
not inherit,  ib.— secus  as  to  a  pardon  by  act  of  parliament,  ib.— Attain- 
der of  the  lather  no  bar  to  collateral -descent  between  the  sons,  193, 3. 
To  whom  lands  escheat,  194.— On  attainder  for  outlawry  in  an  appeal, 
tile  esdieat  has  not  relation  to  the  tune  of  the  offence  committed,  so  as 
to  aToid  mesne  conTcyances :— secus  as  to  an  indictment,  195. — Of  the 
office  of  escheator,  196, 7. 

Chap.  XXXL 

Of  Title  hy  Prescriptum, 

Definition  of  prescription,  19&— Prescription  in  the  person,  and  in  the 
estate,  ib.— How  a  prescription  differs  from  a  custom,  ib.— Circum- 
fftances  necessary  to  a  good  prescription,  199.— Continued  usage,  ib.-« 
Time  out  of  mind,  ib.— Prescription  against  another  prescription,  void, 
ib.p— What  things  may  be  claimed  by  prescription,  or  not,  soo.-^How  a 
title  by  prescription  may  be  lost,  SOI.— Prescription  not  destroyed  by 
intermption  In  tibe  possession  only,  lb.-*eecns  as  to  interruption  in  tlie 
right,  fOl,  S.— How  pleaded,  f03.— For  things  that  lie  in  grant,  a  man 
cannot  prescribe  in  a  que  estate,  Jynt  only  in  liim  and  his  ancestors,  lb.— 
Secus  as  to  things  regardant  or  appendant  to  a  manor,  Stc,  ib.-^or  as 
to  things  in  grant,  where  the  que  estate  is  pleaded  in  another,  204.— 
or  where  the  thing  in  grant  is  but  a  conveyance  to  the  thing  claimed  by 
prescription,  f(f4.— Of  wliat  estate  a  que  estate  may  be  pleaded,  and 
by  and  in  whom  it  must  be  alleged,  ib. 

Chap.  XXXII. 
:   Of  TUie  by  Farfetiure. 

DeHnttlon  of  forfeltute,  f06.— I.  By  matter  in  pais,  ib.— Alienation  by 
nsalter  In  pait  for  a  greater  estate  than  the  tenant  has,  operates  as  a 
Ibrfeitare,  ib. — Secus  as  to  things  hi  grant,  if  aliened  by  deed,  S07.«^ 
II.  By  matter  of  reeord,  ib.— as  by  alienation,  |b.— or  by  claim,  !{08.-^ 

Vol.  IL  b 
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or  by  aflimiiof  the  reTenion  to  be  in  a  stnuifBri  f08<— FoifeUnrc  &■» 
curred  by  aUenfttion  for  a  greater  estate  tban  Ibe  tenaot  bu,  thoafb 
not  in  fee,  t09.— or  by  alienation  on  condition,  though  the  tenant  enter 
for  a  breach,  ib.— teens  as  to  an  alienation  te  bin  in  rtOMdnder,  ibd-~ 
III.  Who  nay  take  adiantege  of  d  foifeitn^  ttO. 

Chap.  XXXlir. 

Cf  TiOt  hg  AHemiim. 

Defbltioii  of  alienation,  til.— I.  Persons  capable  of  purchase,  f  lf.^Ka« 
tnral  persons,  and  bodies  politic,  lb.— Aliens,  ib.— Persons  attainteid, 
f  1 3.    Corporsttons  aggregate  or  sole,  ib.— Villains,  S14.— Iniants,  ib.— 

« 

Persons  being  non  compos  mentis,  Ib.— Femes  covert.  Si 5.— Persons 
deformed,  &c.  ib.— II.  Persons  capable  for  some  special  purpose  onf^, 
ib. — III.  Persons  incapable  of  taking  by  pnrchase,  ib.— A  monster,  ib.— 
Persons  professed,  Sl6.— A  society  not  incorponited,  lb.— IV.  Persons 
specially  disabled  to  take  some  partieular  thing,  ib»— V.  By  what  nunes 
persons  may  purchase,  S17  .^Purchaser  must  be  named  by  his  propef 
name  of  baptism  and  surname,  ib.*— Secus  where  there  can  be  no  un« 
certainty  as  to  the  person,  lb.— but  in  pleading,  the  proper  name  must 
be  shewn,  ib.— Name  of  baptism  being  changed  at  confirmation,  a  pur* 
chase  byvthe  name  of  confirmation  is  good,  tl8.— So  if  made  by  the 
name  of  baptism,  before  ttieehangt,  ib^-^VL  Persons  disabled  to  alien, 
ti9.— Men  attainted,  ib— Aliens,  ib.— The  kfasg's  Tillains,  ib.— Per- 
sons being  non  compos  mentis,  ib«— Femes  covert,  ib.— Infants,  lb.— • 
Persons  under  duress,  ib.— Bishops  and  others  having  ecclesiastical^ 
livhfgs,  lb.— Vn.Fhies  fbr  alienation,  tfO.— Origin  of  fines  (brallena<- 
tion,  «vo,  1 , 2.— Fines  for  alienation,  when  taken  away>  ftt.— YIII.  Tike 
different  modes  of  alienation,  tfS. 

Chap.  XXXIV. 

CfAHenaium  by  Deed. 

Definition  of  a  deed,  eS4.— I.  The  different  kinds  of  deeds,  ft  4,  5.— 
Deeds  faidented  and  deeds  poll  distinguished,  f  25,  6. — All  the  parts  of 
an  indenture  make  bat  one  deed ;  and  are  equally  binding,  K6, — In- 
dentore  though  sealed  by  the  grantor  only,  is  good,  f 27.— Form  of  an 
indenture  in  the  third  person,  ib.— Form  of  an  indentore  in  the  fint 
person,  ti8.*--Ind^ntttre  in  the  first  person,  binding  on  both  parties,  if 
sealed  by  both,  and  so  stated  In  the  deed,  9ir9.— Person  not  a  party  to  a 
deed  may  take  by  way  of  remainder,  t50«— fud  on  enteripg  and  agree- 
ing  thereto,  is  bound  by  the  covenants,  f  50, 1.— II.  Circumstances  requi- 
site to  a  good  deed,  t9f.— Writing  on  parchment,  or  paper,  f39.— 
Sealing,  t39»  4.— Dettvery,  td4.— DaUvei^r  of  a  daed  as  an-eserow,  if 
made  to  tha  party  himself,  ia  an  absolute  delivery,  t34s  ■  Secus,  if  made 
to  a  stranger,  tS5.— Delivery  may  bo  asade  wtthoat  words;  or  by 
words  without  an  act  of  delivery,  ib«— Consldeiation.    Deeda  aod  coh* 
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■igrbemf«idtdUi€Me.of  firjndt  tt0y7»8.*-«orifW3r,  S89.— 
tIL  Tht  ftnMl  ptfti  of  s  deed,  940««»Tlie  premiifst,  lb.— HabeDdmn, 
MU— 'May  oootrol  tte  genend  inteiidiiieBtaf  tke  premises,  lb.— T«- 
■iaihii,  ib.— Btddeadnm,  ttf.— Ctauise  of  nwrantyy  ^.— Sealingy  Uu 
Pit%  lb./— Wby  aadcBtly  omitted^  Ib^— Claiise  of  blit  teMlbus,  t4S.-« 
Peed  aay  be  food  tboagb  withoBt  tbe  fbniMi  parts,  ib.— or  altboQi;^ 

be  auMd  ia  the  habeadnm  oaly,  ib.^Aacleiit  deeda  bairiaf  a» 
tbedeliYerytOrofliTciyof  scisUi,saspldQiiBy  SMi 


Chap.  XXXV. 

Oj  fPiuTcnily* 

1^  wanuty,  ttf,6*-»Dlvcrsity  betwecD  tibe  conavMNi  law  and 
the  civa  law,  as  to  wananty,  S47«— The  seforal  kiads  of  wmrraaly,  ib* 
L  Warraaty  tai  dead,  f  48.— To  wbat  tUags  It  may  be  annexed,  ib.-^ 
Oa  what  cennyancca  It  mqr  he  made,  149.— By  what  words  created, 
949^S50^1d— IL  Wanaaty  In  law,  85f  ^--Created  by  the  word  **  give,** 
ih.  aactaato Ibe  word^  gsant/*  tst^  9.— Warranty  Inlaw  impUed  by 
thrmard,  ^  embaiige,''  aSi.-^  apartltloa,  ib.— and  by  homage  ances* 
end,  ihyp-DUanity  between  tbeae  words,  as  to  Ae  extent  of  the  war« 
WMy  oiaaaed  by  them,  ib.— Warv|mty  Inlaw  Implied  on  a  gift  In  tall, 
Ac.  marnrlag  Mat,  lb.— or  on  an  asiigBment  of  dower,  tlS^.— War^ 
laaty  In  law  with  assets, «  gi>od  bar,  lb«— Secas  as  to  collateral  titles, 
ik— Warmnty  In  faiw  Mads  the  heirs  thoa^  not  named,  ib.— and  ez« 
•snds  Insoma  eases  to  special  lands,  <  lb.— and  may  be  created  withoat 
deed,  tf0*-^III.Circnmstanees  requisite  to  a  good  warranty  In  deed,  lb. 
Mast  ba  aMde  by  a  person  of  fall  i^ge,  ib.— And  fay  deed,  ib.— And  on 
an  estate  of  Ireehidd^  lb.«— ]>esoends  to  the  heir  at  common  law,  t57.— 
iNvfSBilyharela. between  alien  real,  and  a  personal  lien,  t58.— The 
nilntaaMistrhetainmdIo  jsrig^tialbe  heir,  or  his  ancestor,  at  the  fiOl 
^  timwanaty,  159^  S«0^  U— Most  lake  effect  fai  the  life  of  thean- 
ir,  and  Iw  binding  on  hbn,  t6t#-^SacQs  as  to  a  warranty  ia  law, 
halt  mnst  olaim  fin  the  same  right,  ib.— Divenlty  in  the  ca«a 
-of  nwnrraaly  with  nmels  descending  on  the  king,  lb«— The  heir  most  lie 
^  AD  ngn  at  the  IhU  of  the  wananty,  tM.— unless  his  ^try  was 
dalKnnnray,  M5.— IV.  Bliectof  warranty,  lb.— At  eoauaon  law,  evmgr 
-marraaty  (eioept  by  disaetsin)  was  a  bar  to  the  heir,  ib.— Alteration  .^ 
dhe  cannaan  law  bf  the  alat.  of  Qloac.  eap.  a.  restraining  alienation 
with  warranty  by  tmrnnts  bycartcsy,  Ac.  of  their  irivas  Inheritanqii^ 
^M6.-*4;onstraetion  of  this  statute,  166, 7,  8«— Esception  therein  ^ 
4o  rtlenatlen  by  ine,  faitendad  of  a  dne  by  both  hasband  aad  wifi^ 
M8to  97i.r^Tha  words  **  Heritage,  or  awrriaga  of  the  aMthei'  0|e- 
tcnd.to  lands  la  fee  or  taU,  by  descant  or  purehasa,  fTl.— Alterat(onJa 
the  common  law  by  the  statute  il  H.  7.  cap.  fO.  restrahiing  attenatlon 
with  warraaty  by  tenants  In  dower,  dec.  of  their  Juisband's  iaharl|appof|i, 
f7S.^-Go«itmction  of  thiestatate,  f7t,  8.— Alteimtian.in  the  common 
law  by  the  stat.  Pa  Donis,  restraining  allcnallon  wUh  warranty  by  le- 
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nantfl  in  tail,  $74.-- bivenity  between  lineal  and  collateni  warraniyi 
as  to  their  nature,  ib.— Where  the  heir  on  whom  a  iK-arranty  descends^ 
might  poMibly  claim  the  land  ai  heir  to  the  warranting  ancestor,-  wIm^ 
nher  as  heir  lineal  or  collateral,  the  warivaty  is  lineal,  ib.— Where  M 
coqld  not  by  any  possibility  inherit  the  land  fVom  the  warranting  ances^ 
tor,  it  is  collateral,  S74,  5.— which  is  so  called  because  it  h  rollateral 
to  the  title  of  the  land,  tr76, 7. <-DiFenity  between  lineal  and  eottateiid 
warranty,  as  to  thctr  effect,  f  78.— Lineal  wariimty  bars  the  right  of  4 
fee-stmple,  but  not  of  an  estate  tail  without  assets,  but  collateral  war- 
ranty is  a  bar  to  both,  without  assets,  ib.-^What  deemed  sufficient 
assets  to  make  a  lineal  warranty  a  bar,  279. — Warranty  of  the  uncle  of 
issue  in  tail,  to  the  discontinuee,  a  collateral  warranty  and  bar  (at 
common  hiw),  sf80.-^ Warranty  of  tenant  in  tail's  middle  son,  a  oolhite^ 
ral  warranty  and  bar  to  the  eldest  son  (at  common  law ),  281.— secnt 
as  to  the  yonngest  son,  282,  S. — On  discontinuance  with  warranty  by 
eldest  coparcener  in  tail,  the  warranty  is  eollateral,  and  a  bar  (at  tcnk^ 
mon  law)  to  the  yonngest  cbparcener  as  to  her  own  -moiety,  2&4b«-^ 
secns  as  to  the  other  moiety,  ib.— Wamldly  %f  tenant  In  tait%  wife  t* 
his  discontinoce,  a  collateral  warranty  and  bar  (at  common  law)  to  th^ 
issue,  285. — secus  where  the  husband  and  wife  were  tenants  tn  apedtf 
tail,  286.— On  gift  in  tail  to  the  eldest  son,  femaindei*  fo  the  other 
sons,  the  warrani)^  of  the  eldest  ton,  on  his  discontinnihg  the  cistAte* 
tail,  is  collateral,  and  a  bar  to  the  other  sons,  287.<*-aedns  in  case  of  a 
gift  in  tail  male  tb  the  eldest  son,  who  dies,  leaving  a  daughter,  288.— 
On  gift  in  tail  to  a  man,  remainder  to  his  issue  male,  remahider  to  Mt 
issue  female,  the  dohee's  warranty,  on  discontinuing  the  kitati,  ii 
lineal,  and  no  bar  to  his  son,  ib.— or  daughter,  ib.— but  the  son's  war- 
ranty to  the  discontinuee,  is  collateral,  and  a  bar,  (at  common  law)  to 
tlie  daugliter,  ib.— Gift  in  tail  to  the  eldest  son,  remafatdei'  to  the 
second  son,  &c.  on  cdndition,  that  if  the  eldest  alien  wHh  war- 
ranty, Stc.  then  to  remain  t6  the  second  sou}  is  void,  289  to  29-1.-^ 
Warranty  of  tenant  for  life  descaading  on  romainder-man,  a  eoltateral 
warranty  and  bar  (at  common  law),  294.-^Warranty  of  tenant  in  dower 
no  bar  to  the  heir  being  within  age  at  the  thll  of  the  warranty,  ib.«^«S«» 
ens  (at  efaounon  law)  if  the  heir  came  of  age^  and  did  not  enter  in  the 
life  of  tenant »  dower,  294.— Warranty  for  term  of  life,  a  temporary 
4)ar  only,  295, 6.— V.  Warranty  by  disseisin,  297  to  301.— Why  so  call- 
ed, ib.— Its  finalities,  ib.— That  the  disseisin  be  done  immediately  to 
the  heir,  ib. — ^Exceptions  to  this  rule ;  in  respect  of  irand^  See.  302. 
That  tiie  warranty  and  disseisin  be  simultaneons,  IIk— Exceptions  to 
this  mie ;  as  where  (he  disseisin  is  done  with  intent  to  make  a  future 
feoffment  with  warranty,  Jte.  ib.— That  it  lie  in  nature  of  eoUateral 
warranty,  ib.-^That  there  be  a  disseisin  or  abatement,  Ac.  ibi-^War- 
ranty  by  disseisin  binding  between  the  parties,  thoagh  not  as  to  those 
that  lare  right,  503. — VI.  What  use  may  be  made  of  a  warranty,  ib*<*- 
Kehntter,  ih.-^ Voucher,  304.— 'Proceedings  thereon,  305.«-WarranUa 
cart»,«306.— Lands  in  the  postessioii  of  ▼ouchee  at  the  tone  of  Toucher, 
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liiUc»  306.^-«ri  in  tnofHiaa  ciApts,  at  the  tiaeof  writbroogb^ttb^ 
liMdtBpecteHy  boattd  dm  liable  vnletB  in  tbe  ▼oodiee's  potsession  at 
the  tIaM  of  vencher :  leeat  at  tn  hie  person,  307.— VII.  Who  may  tqke 
adfaatage  of  a  unnanty,  «ad  against  fHiom^  ib.— Warranty  to  two, 
Ibeir  heit*  and  assi|^Sy  the  aiaii^nee  of  the  heir  of  one  may  Toach,  lb. 
Warranty  to  MmuBy  his  helit  and  asslipns,  the  assignee's  heir  may  voaeh, 
lb« — Heirs  not  being  named  ia  waiianly  cannot  Yoach,  508.-^4ior  fif* 
signs  not  being  nanwd,  ib»«— Ezeefrtion  to  tliis  ralOy  by  act  of  Ivxy.  ih. 
IHverstty  bcrcin  between  a  warranty  and  a  covenant  real  annexed  to 
ludy  which  yields  but  damages,  lb.— Assignee  of  part  of  tbe  land  niay 
Yoneh,  509.-f-5eeas  as  lo  assignee  of  part  of  the  estate  la  tbe  land,  ib. 
nniess  tba  whale  estate  be  oat  of  the  lessor,  ib.-— Persons  not  privy  in 
estate  asay  rebnt,  bnt  not  vouch,  310.— 3o  a&  to  assigns  not  named  in  the 
wasfanty,  lb.— or  panonsiii  by  dissaisin^^c.  ib.rrBut  penoas  claiming 
abora  the  warranty,  can  neither  vouch  nor  rebai,^3aO,9tX.*-rA  woman, 
■s  certain  cases,  may  vonch-her  hnsbnnd,  5t«.-R^uid  i  cnir«ran,^13.— An 
inAttt  en  eealrf  m  wtne  may  be  vpnchad  votl^  tfau^  b^r  ft  ^w„  ilk- 
Heir  nt  eoBMBon  law  may  be  vonehed  with  |ho  t^air  of  the,  fauid^  ]4i.-Tor 
alBsii,ntthe  teaanlVeleethm,ib.— Loss  of  tbe  recovery  in  valae  and  the 
nc— pencff,  la  snch  ease,  betong  lo  the  heir  of  tb^  liM^d,i  314.— Bastard 
'   ^gmi  maat  be  vonchad  alone,  Jlld.-^Diversi^  betiyeen  a  personal  Ijen 
and  a  real  lien,  as  to  apechd  heirs,  ib.-rA  warranty  may  bar  a  person 
who  cbims  in  another's  riglit,  ib.-«VlII.  Warranty,  how  defeated^  «ns« 
pcndedy  «letermiacd,  or  e&tingoished,  Sl6«— By  matter  in  law^iU--' 
The  eatate,  to  which  tbe  warranty  was  annexed,  being  defeated^  the 
warranty  is  also  defeated,  ibb— So  if  tbe  warrantor  takes  back  as  Is^ge 
an  estate  as  be  bad  made,  tbe  warranty, is  defeated,  SlT^—^^oi^  if  the 
estate  vns  reconveyed  to  him  stnd  his  wife,  $18.— vjr  to  bim  ai^d  a 
stranger,  ib.<— Where  tbe  warrantor  ti^es  back  a  less  estate,  the  v^ar- 
lanty  ia  bnl  saipended,  ib*— Tbe  wamMi^ing  fncestoT  ^eing  atti^ted, 
the  warranty  is  dalcimUied,  319,90.— ihopgb  be  be  afU^  wards  pardoned, 
3tl.--secna  as  to  iiwne  bom  ailer  tbe  pardon,  ib.— By  matter  in  d«ed^ 
Stt.— On  rdease  of  ail  warranties,  or  all  covenants  real,  or  ail  de^^vads, 
by  the  warrantee  to  the  warrantor,  the  warranty  is  eatimct,  ^b^— Sp  It 
may  be  extingnished  by  a  deleasance^  3^.— or  ^y  taking  Uc^e6\  9f  the 
saase,  ib.— Warranty  amy  be  defeated  ia  part,  3«4.— 14nea^  wacwty 
may  be  defeated  in  ihe  same  manner  as  colUterals  tgarraotyj^  3S4  tQ  43t« 

Chap.  XXXVI, 

Ofthe  teceral  kind$  ^/Dee^f  pr  C^veyancej:  €md  Jtnt  of  a 

FeoffmenU  aifd  lAvery  of  Sei$in. 

Bdmition  of  a  feoffment,  33^.— Its  natnr^  and  operations,  333.- 1.  Livery 
of  seisin  necessary  to  a  feoffment,  334.-<-Ltvery  in  deed  defiued,  335.— 
May  be  made  by  a  sole|^  aet  and  words,  ib.— or  by  words  withont  afiiy 
act,  ib.— Cannot  be  withont  wo|ds,  936.— Diveisity  herein  as  te  .tba 
delivery  of  a  deed,  ib.— Where  the  lands  lie  m  one  comity,  livery  In 
part,  in  the  name  of  ^e  wholci  ia  soffieient,  SS7.«iiecitt  if  thfy  lit  in 
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iev«nl  eMBda^  SSr.— How  Hf«7  rfnU  %•  M^e  «r  »  MfaiUc  te- 
ilmpley  lb.— Lifefyof  f^gtmnmiamJomunMi'^f  pMiei  >ii  ctrtritd 
in  the dMd»  SSS^-^r^  If  vMde  to «m «r  mtotoI  fooffoM,  piMoiio  air, 
ib.— or.  If  aMaefor  lif%  thedood  betag  ia  fee,  potMatbo  feOb  ib.— 
Wliere  tbo  dMd  hat  ao  aife«t,  li vtry  aoeovdlng  to  IIm  doad  la  void,  M9. 
Iftdtfo  of  IWerybyattonay,  tli«alloniejraraatba^poiatBdbydaod« 
lb.->Who  may  be  mttonrita  to  make  ttrarj,  34a.«-Miiit  pwaae  bU  an- 
thorlty,  both  expraai  aad  impUedt  S4t.«*-If  be  doaa  Icti  than  hit  war* 
rant,  itlsToid,  845.— Dlvenlty  bofeia  hi  caieof  aa  aaitharity,  coapicd 
with  an  hiterfit,  lb.-^Tbe  attomvy  caaiiol  nako  lively  wilbhi  the  viaw, 
344.--Caniiot  make  Ihrery  after  the  death  ^  the  ibodbr  er  ibeffeo^  ib. 
Divenity  berrin  In  the  case  of  a  corporatlaa  agBiegate,  S4At*  or  aa  to 
a  licence  to  alien,  lb.— Letter  of  attomay  nny  be  ooalahMd  la  a 
deed-poll,  346.-^or  hi  an  indaatnre,  tfie attorney  balag  made  •  party,  ib. 
—Livery  hi  law  defined,  lb.— *!•  revocable  by  te  death  of  thoieafbr 
or  feoffM  before  entry,  947.— laWeiy  wltbla  the  view  b  food,  thaagh 
the  had  tie  in   another  eovnty,  lb.— Where  the  IbaUbe  daraa  not 
cater,  a  clahn  It  lafflelent,  lb.— Uvety  of  aaitia  attattaiy  a»  patt  a 
freehold  htterett  la  remainder,  ib.-sOa  Irate  Ibr  yeaia,  reaiiladar  for 
life,  ill  tail,  or  In  fee,  Ihrety  matt  be  aMde  to  the  looioo,  S4S.— Uveiy  to 
one  of  two  fetteet,  in  the  name  of  both.  It  laflteleat,  lb.— teeaa  at  to 
liYory  to  oae  of  two  joint  attondet^  ib.— Livery  to  oae  of  two  ftoflaet,  it 
^oid  at  to  the  abtentee,  aniett  by  deed,  349.— ^Livery  within  view  to 
letiee  for  years,  it  void  to  patt  a  remainder,  ib»— Livery  mntt  be  ande 
before  the  lettoa  enten,  fb.— nnlen  he  entert  for  the  povpoae  of  le* 
Oeiving  livery,  lb.— Livery  of  teitln,  the  letsee  for  years  beliif  la  pot- 
tession,  and  not  assenting,  Is  void,  350.— teent  if  there  be  ao  peiaoa 
on  the  premites,  ib.— FeolTment  and  letter  of  attorney  to  take  pottet* 
tlon,  and  after  make  livery,  the  ^ealfor  being  ont  of  pottession.  It  good, 
351.— teens  as  to  a  lease  lor  yean,  the  lessor  iming  oat  of  poosessloa  at 
the  thne  of  the  fint  delivery,  lb.— aniest  it  wat  delivered  at  aa  eserow, 
ib.— Diversity  as  to  a  man  having  two  ensya  to  peas  laadt  by  ifae  com* 
moo  hiw;  and  two  way»,  tiw  one  at  eommon  faiw,  and  the  o^ber  by 
the  statute  df  ntes,  S5l,t.— II.  What  things  May  pan  by  fcoffmem  and 
(iveiy,  353.— IH.  Advantages  of  fhit  mode  of  ooaveyaace,  553,4.<*-^a 
ftoffiaeat  ia  fise  witbont  warranty,  the  pnrchaser  It  entitled  to  all  the 
de^,  S55.-^Secttt  as  to  deodt  fetaHag  to  the  title,  If  tin  fcoiiMr  be 
bonnd  to  warranty,  355. 

Chap.  XXXVII. 

8ame  subject. 

Of  Grant  and  Aitommeni. 

JMbiitlonof  agmnt,  356.— Attomosent  aocessary  to  the  grant  of  what 
inheritances,  ib.'Definition  of  attornment,  S57.— Different  kinds  of 
attonuneat,  3&8.-«AttomnKatin  deed,  359.— I.  How  made,  ib.— Might 
be  hiy  words  alaae,  lb.-*or  by  dcUitery  of  a  thing  by  wa^  of  attovamcnt, 


Mi.r-«A»4  vighCbeiMie  ii  the  giaaltc'to  •btraee,  flM^^Asa  In  aoBM  ^ 
caMtwwgopdy  Botwkl1»miiiy  MuaHartioa  ia  the  thlag  griBtc«l»ib.   - 
AHwMUBt  to  the  puA  for  peit^wat  geed  §or  the  whole,  ib.-*Det  U 
■raifr  faftve  becfi  Bade  i»  the  life  of  the  gnnlor  and  gnwteey  ib.f^Ui- 
veiiltyhereiBiriKB  the  gnaitWM  byfioe,  S6t^^r  whco  the  ettite  . 
ponod  voder  the  etotateof  asco,  ib.-HHr  ia  Ae  hinges  ease,  ib*-*II.  To 
attofwne^iwai  to  ho  ande,  36t.r*AttoniiaeDt  to  ooo  of  two 
liae  good  ai  to  hoAyib,— orif  OBediedyattonuaeatto  the  sar> 
^orwaigaod)  Ih*    eecai  at  to  attommeat  to  reaninder-Biaa  after 
teaaBtlorllfr'rdeeease»ih.-*FnBe  grantor  n«rryiag  gnmtce^  attom- 
laeat  to  the  haahand  waa  good,  lh.-^AttoniaicBt  to  cettal  qae  aie  of  a 
levftaioo  wat  good,  Sd8.*-MNr  if  made  to  grantee  for  Kfe,  It  was  good  aa 
to  the  maaimler  waa,  lb  — AAer  attonamot  to  the  accoad  of  two  ae- 
veial  gnaiteea,  it  coald  aot  be  ande  to  the  llrat,  lb. — Nor  wbea  the 
grantor,  before  attoniBMat  to  the  giaatee  of  the  icvenlon,  coofiraMd 
to  the  tenant  In  tail,  dee.  tt.— or  wheie  a  feoio  greater  married  before 
attemaenttotbe  giantee,  964.«->Att(inHneat  to  two  aerenil  graateea, 
waa  ▼old,  lb.*-or  to  two  granta  to  the  lanM  peraoa,  ib.— or  to  oae  per- 
aoa  In  two  diatinet  eapaeltiea,  ib.— Bat  attonuBent  to  a  grant  of  Blaek 
Acre  or  White  Acre,  waa  good  after  eleetion,  lb.^i—111.  By  whom  attorn^ 
aMBt  waa  to  be  made^  9<>5.— On  grant  of  a  manor,  part  la  demeane  and 
part  la  aenricr,  all  the  teoanta  ought  to  attora,  azcept  tnaaata  at  will, 
lb.-*or  tenanti  by  copy,  ib.— AHer  attamment  by  the  fteehotden  to 
kcaee  of  a  manor,  hto  attommeat  to  tte  granlae  of  the  revenion  waa 
aaflifleul,  Sd6.— Attornment  to  a  grant  of  a  lercralon  onght  to  be  made 
by  the  tenant  Immediately  privy  to  the  grantor,  ib.^Dlreriity  herein  he* 
tween  a  rent  aerviee,  and  a  rent-charge  or  mt-aedc,  Stf7,  8.-*-The  te- 
nant faaving  made  a  leaae  for  liie,  remainder  to  another  la  fto,  attern* 
vent  of  leasee  for  life  to  the  lord't  grant  of  fttt  aerrlcea,  waa  good,  969. 
Oa  grant  of  the  aeignory  lor  life,  renmlndcr  la  fee,  attomamnt  to 
giantct  for  life  was  good  aa  to  the  remainder,  970.— >IV.  Attornment  ia 
law,lb.*— Oa  grant  of  serrieea  to  the  hmftiand  of  the  ter- tenant,  hia  ae- 
eeptadce  of  the  grant  waa  an  attornment  in  law,  lb.— So  If  the  grant 
waa  made  to  the  wife  of  the  temmt,  and  he  accepted  the  deed,  371.— 
80  if  the  tenant  made  a  letoe  for  life,  remainder  to  another  In  fee,  and 
the  serrieea  were  granted  to  the  leasee  for  Ufo^  hia  aeeeptanoe  of  the 
deed  was  an  attornment  In  law.  (Ia  which  case  the  aerticea  were  ana* 
pcaded  for  life  only,  STt,  S.— aecns  where  the  graatee  held  la  fee* 
simple),  373.— Bnt  where  the  tenant  made  a  lease  for  life,  saving  the 
lercrsion  to  himself,  hia  attornment  waa  necessary  to  a  grant  of  the 
seignory  to  the  lessee  fer  life,  ib.— (In  which  case  the  aeignory  waa  ana* 
peaded  during  the  graatee*a  life),  373,  4.— Payment  of  part  of  the 
aerrlcea,  waa  a  good  attornment  in  law  for  the  whole,  374,  5.— Judg* 
asent  for  eonusee  in  a  scL  fe«  fer  any  part  of  the  services,  waa  a- 
good  attornment  In  law  fer  the  whol^  375.      On  leaaor  confirming 
to  hia  loaaee  for  life,  renminder  to  another  in  fee,  the  leaaee*a  ae* 
eeptanee  of  the  deed  wai  a  good  attornment  in  law,  aa  to  the  renadn* 
der,  ib.— On  lessor  onating  his  lessee  for  years,  or  disseising  Ida  IciSeo 
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4-  finr  lifey  and  linking  ft  feofincvt  in  fee,  tke  kiMc^ircgnnwitagood 
r  attomment  in  law,  to  Tctt  the  tevetBiMi  In  the  feofce,  Sr6, 7.— 80 
.  where  he  recovered  in  an  ataiiey  378.— DIventty  in  this  caie  between 
a  rent  incident  to  a  reverwon,  and  a  rent  not  incident  to  the  reversion 
ib.-*Divenity  between  money  given  by  way  of  attotnaent,  and  where 
/it  was  given  by  way  of  aeiain  of  rent,  379.— V.  What  tenants  were  coni* 
pelhible,  or  pennitted  to  attorn,  380.— AttomnMnI  might  have  been 
made  by  one  of  several  joint-tenants,  ib.— or  by  the  tenant's  heir,  ib. 
or  assignee,  ib.— So  it  might  have  been  made  by  an  infrnt,  ib.— Secos 
as  to  a  penon  being  non  compos,  S81.— Might  have  been  made  by 
lessee  for  years,  on  a  grant  of  a  reversion  expectant  on  his  estMe,  ib^— 
or  by  tenants  by  statute,  dec.  38t.^or  by  lessee  for  life,  on  a  giant  of 
a  reversion  expectant  on  hb  estate,  lb. — or  by  tenants  by  cnrtcsy  or 
doirer,  thongb  after  assignment,  ib.— or  by  tenant  for  life,  &c.  on  a 
grmt  of  fhe  remainder  expectant  on  his  estate,  383.— So  it  might  have 
been  made  by  tenant  in  tail,  on  a  grant  of  a  remainder  expectant  on  his 
estate;  though  he  was  not  compeliable  to  attorn,  384. — Secns  as  to  the 
assignee  of  tenant  in  tail  after  possibility,  &c.  ib.^In  case  of  lease  for 
years  to  one,  remainder  to  another  lor  life,  attomment  to  a  giant  of 
the  reversion,  mi^ ht  have  been  made  by  either,  $86.-i-On  a  grant  of 
a  reversion  holdea  of  the  king  withont  licence,  tenant  for  life  was  not 
compellable  to  attorn,  in  a  quid  jnris  damat,  386. — Nor  was  the  tenant 
compellable  to  attorn,  when  a  grant  by  fine  vras  defeafible,  ib.^-On 
attomment  by  the  tenant  for  Hfc  in  a  quid  jnris  clamat,  without  saving 
his  privilege,  his  privilege  was  lost,  387. — Secus  as  to  an  attomment  in 
deed,  ib.o«-or  in  law,  ib.-^or  where  he  claimed  his  privilege  in  the 
qnid  jnris  clamat,  ib.«-VI.  Attomment,  in  wbal  cases  nnnecessary,  588. 
Attornment  not  requisite  to  a  release  by  one  joint-tenant  to  his  com- 
pamon,  ib.i»-or  by  the  reversioner  to  him  in  remainder  for  life,  389. 
or  where  tenant  for  life,  being  entitled  to  a  mediate  remainder  limited 
lo  hit  own  right  heirs,  granted  it  over  in  fee,  ib.— Yll.  What  a  grantee 
by  fine  might  do  before  attornment,  S90.— Might  take  things seixable 
without  action,  but  conld  neither  distrain,  nor  maintain  actions  ccquir* 
ing  privily,  390,  l.—Sccns  where  he  was  in  by  title  paramount,  either 
by  act  of  law,  392,  3.— cr  partly  by  act  of  law,  and  partly  by  act  of 
the  party,  394.— or  by  the  statute  of  uses,  lb. — or  in  the  case  of  a  de- 
vise, 395.— YIII.  Of  attornment  to  estates  by  diweisin,  &c.  396.— At- 
tomment Co  a  disseisor  by  the  tenants  of  a  manor,  part  in  demesne,  part 
In  service,  dispossessed  the  lord  of  the  roots  and  servient,  397.— Secns 
in  tlie  case  of  rents  in  gross,  397,  8.— or  where  the  rents  and  services 
iseie  incident  to  a  reversion,  parcel  of  the  manor,  399—402. 

Chap.  XXXVIII. 

SAME  SUBJECT. 

Of  Leates, 

Perlvatlon  of  the  frord  '^  lease,**  403. — I.  Circumstances  requisite  and  inci- 
drnt  to  a  lea^i  4O4..— Technical  words  not  necessary,  ib.— It  mast  have 
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m  certeiB  beglimiDg  and  end,  405.— Bat,  in  particniar  eases,  it  nay 
eeaie  and  revWe  again  in  sereral  penons,  405»  6.<— At  what  time  it 
ahaH  eonnnence,  where  the  demise  is,  to  hold  from  the  date,  or  day 
«f  the  date,  407.-^Lease  to  liold,  firom  the  making  hereof,  or  from 
henceforth,  bef^ns  from  the  delivery,  408.— So  where  no  time  of  com- 
nienccment  is  mentioned,  ib.— or  when  it  l>ears  avoid  or  impoxKihle 
date,  ib.— or  when  it  refers  to  a  void  lease,  or  mis-recites  a  subsisting 
lease,  to  bold  from  the  ending  of  the  former  lease,  408, 9.-*How  tke 
fctervation  of  rent  is  to  Im  made :  In  respect  of  the  things  out  of  which 
it  may  be  made,  410.— Mast  be  ont  of  lands  or  tenements,  whereon 
a  distress  may  be  had,  ib.— thoagh  rent  may  be  reserved  on  a  demise 
of  the  veatpre  or  herbage  of  land,  411.— or  on  a  grant  of  a  reversion^ 
or  a  renfainder,  &&,  ib.— In  respect  of  the  words  by  which  it  may  be 
Buule,  ib-r-Diversity  between  a  reservation  and  an  exception,  412.— 
Reservation  qf  rent  must  be  made  to  the  lessor,  and  not  to  a  stranger, 
ib. — Resefvation  of  rent  to  one  joint-tenant,  on  a  joint  lease,  enures  la 
both:  unless  by  deed  indented,  ib.-*Diversity  l>etween  a  reservation 
of  rent  to  the  lessor,  without  saying,  "  and  his  heirs,"  and  a  reservation 
generally,  where  the  lessor  dies  during  the  term,  413.— The  rent  mfiy 
he  reserved  every  year,  or  every  two  or  three  years,  414.— Where  the 
lessor  is  not  letsed  of  the  land,  at  the  time  of  the  demise,  the  lessee 
may  plead  nil  habnit  io  teiiementis,  415.-^or  non  dimisit,  4ec.,  ib.— 
Secna  if  the  laas^  be  by  deed  indented,  ib.— II.  Liease  by  ^toppel,  ib. 
]>ase  for  years  by  tenant  pnr  autre  vie,  is  void  on  death  of  cestai  que 
vie,  though  tlie  lessor  afterwards  purchases  the  reversion,  416.— Lease 
for  years  by  one  having  no  interest,  but  who  afterwards  purchases  the 
lend,  Is  good  by  estoppel,  417.— So  where  a  man  takes  a  lease  of  his 
own  land,  rendering  rent,  ib.**Seeus  as  to  a  lease  of  the  lierbage,  ib. 
Estoppel  determines  by  the  ending  of  the  term,  418— III.  By  whom 
leases  may  be  made,  ib.— By  stat.  3t  H.  8.  tenants  in  tail  make  leases 
for  three  lives  or  twenty-one  years,  so  as  to  bind  their  issue,  419.-* 
and  ecclesiastics,  seised  jure  ecclesise,  so  as  to  bind   their  sncces« 
sors,  ib. — and  husband  and  wife,  seised  jure  uxoris,  to  as  to  bind  her 
and  her  heirs,  ib. — Circumstances  requisite  to  these  leases,  4$0  to  4t4.-« 
Parson  and  vicar  not  within  this  statute,  4t5. — By  stat.  1  Elis.  13  Ells, 
and  iJac.  ecclesiastical  persons  and  corporations   are   disabled   to 
make  leases,  except  for  21  years,  or  three  lives,  426.— Stat.  32  H.  8.  not 
altered  by  the  disabling  statutes,  ib.— 'After  lease  for  21  years  under  the 
disabling  statutes,  a  concurrent  loa^e  for  years  to  begin  from  the  making 
is  good,  ib. — serus  if  it  be  for  life,  496,  7.— Leases,  Sec.  not  warranted 
by  these  acts  void,  as  against  successors  only,  328, 9. — Lease  by  tenant 
of  the  land,  and  a  stranger,  enures  as  the  lease  of  the  tenant  only,  and 
the  confirmation  of  the  stranger,  430. — Lease  by  two  several  tenants  of 
several  lands,  enures  as  several  leases,  &e.  431.— Lease  by  tenant  pur 
autre  vie  and  remainder-man,  ennres  as  the  lease  of  the  particniar 
tenant  during  the  Vtte  of  cestui  que  vie,  and  afterwards  as  the  lease  of 
the  remainder-man,  ib.<-iIV.  Leases,  when  void  or  voidable,  432.— Lease 


Ijintatatfjf^  tbwqli  v4ridatM«aoB  bw,  nay  be  fMd  kjcailHv^ 
lb.— LcMcs  bj  ttnnu  io  tiil»  ar  pcfsow  scuied  jar*  cedrm,  or  jwe 
UMM»  not  wamaled  by  caabliog  ttilatciy  are  voidable  aaer  tbolea* 
aoi't  death,  ib.— Lme  by  teoant  ia  taU  acceding  to  tbe  ttaUto,  tlM 
teaaat  la  tail  dybg  witboot  inae,  U  Toid  as  to  tbe  levenmer,  4as.«-* 
fonoanoyyeaia  aalcMor  shall  live,  ia  void  ia  pnescati,,  4JSU 


Cbap.  XXXtX. 

SAME  SUBJECT. 

I.  Of  what  tUagi  tm  excbaage  oiay  be  ande,  44S.^Tbc  fUags  ekebaaged 
aeed  aot  be  la  esse  at  tbe  thae  of  tbe  ezrfaangey  ib. — ^Traasaintatioa  of 
yossessioa  aot  re^alstte  to  aa  excbaage^  ib. — ^Tbe  thiags  aeed  not  be  of 
tbe  saaie  aatare,  so  aa  tliey  cooeera  laads  or  teaenwotSy  lb.— II.  Clri> 
caaHliaccs  reqainte  to  aa  excbaoge,  444.— >The  estates  reciprocally 
givoa  la  exchaoge  aiast  be  eqoal  in  qaaatity^  ib.— Bat  it  b  aot  aeces- 
•ary  that  there  sboald  bo  eqaality  la  valoe»  Ib. — nor  equality  In  qaalily^ 
44&.— The  word  "  escbange*  b  reqalsile,  446.— Eaecation  mast  be  ba4 
by  catiy  or  cfaua  ia  the  lile  of  the  parties.  III. — ^Tbe  excbaage  mast  be 
by  deed,  in  tbe  ease  of  things  lying  in  graat,  lb.— or  wbrio  the  lands  Ke 

*  bi  several  eoaaties^  ib. — Bat  fivrry  of  sddn  b  not  necessary  to  an  ck« 
ehaage,  446»  7.— tianigh  eatiy  mast  be  ande,  448^— Eadiaage  by  an  ia- 
iuit  b  voidable  00^^— Oo  an  excfaaagc  wananty  b  implied^  448  to  4AiL 

Cbaf.  XL. 

* 

8AME  SUBJECT. 

OfE€ha$e$. 

Jhf  dUfeicat  boMb  of  releases,  451«— Release  in  dead ;  by  what  words  erfr* 
ated, 4M^-Beleaso  ia  bw,  453  to  463— What  things  any  be  released^ 
456—- Release  of  a  fatoie  right  b  aot  binding,  ib.— Secus  as  to  a  vested 
light  to  take  effect  in  fataro,  ib. — or  where  a  vrarranty  b  annexed  to  tiie 
velcase,  467^— A  baia  aatbority  cannot  be  released,  458.— Secas  as  to 
a  paver  of  revocatiDB,  lb.— Neither  caa  a  possibility  be  released,  469. 
H^w  a  release  b  to  be  pnde,  ib^— Releases  of  laad,  ib.— I.  RoleaH 
de  adtter  Ic  droit,  ib.^To  whom  to  be  made,  ib.— Rflease  de  nitter  la 
drait  t»  a  parson  having  a  freehold  in  deed»  or  in  law,  b  good,  ib^--So 
if  the  releasee  have  a  reversion's— «r  a  remainder,  462. — Bat  if  made 
to  a  person  having  only  a  bare  right,  it  b  void,  ib.— Exceptions  to  th|a 
rale,  463.<«-Releasc  de  nutter  le  droit  to  the  di«seisor*s  lessee  for  life,  b 
goad  (no  privity  being  reqobite),  464.— secas  if  made  to  bb  lessee  for 
yearly  ib.— How  it  sball  eaare,  466.— Release  de  mitter  le  droit  beiag 
■Mde  by  dissebra  tc|  the  dbscbor*  bis  estate  becomes  bwfal,  ibw— 3o 
if  nmde  to  one  of  two  disseisors,  it  cn^M^  to  him  al^i^e.  ib.— Bat  if 
aade  to  one  of  two  feoffees  of  a  disseisor,  it  eonres  to  liotb,  ib.— So 
If  shmIc  to  a  revenioner  or  raiasinder-nian,  it  cnarct  to  the  parlicalar 


•  * 
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teniDty  M5— M  •  coBverto,  lb.— But  t  itlfti*  to  «m  tof  two  dtneiaon 
ifter  ft  tene  for  life,  ftc.  by  thcMy  cnoret  to  bothi  MT.— So  where  the 
rdcMor  hMi  bvt  •  title  by  force  of  m  eooditloii,  lb,— or  bnt  m  right  to  m 
■0iety,46d— or  where  the  release  it  nnde  lo  thehmbeiid  of  one  of  two 
diMeisora,  lb.— Od  releaae  de  mitter  le  droit  by  pertlcolar  tenant  to  one 
of  hiadlaaeiMmy  It  enoret  to  both,  ib^— vnleis  the  reverrion  be  in  the 
bbg,  469.— or  the  dlaaelslD  be  only  of  an  eitatft  for  life,  lb.— or  where 
the  reversioner  John  with  the  partiealar  tenant  in  the  release,  ib.— On 
releaie  de  mlttor  le  dnlt  to  a  Mibtei}nent  dlaaelaor«  it  enoret  to  him  in 
ciclntlon  of  tte  othen,  470.^If  nnule  to  the  alienee  of  diiteitor't 
tenant  for  life,  In  ennrat  to  Uoi  In  exclntion  of  the  diaselioc,  471.— Be* 
ens  If  the  diateltae't  entfy  wnt  not  Uwfol,  lb.— On  release  de  mitter  In 
droit  by  dlssebee's  son  (hit  entry  being  lawful)  to  an  abator  of  the  heir 
of  fhe  disteiser,  It  ennrct  at  n  bar  to  the  heir,  47t. — On  release  de 
mitter  le  diolt  to  disseitor't  feoffee  on  condition,  the  eonditlon  it  not 
avoided,  lb.— On  release  de  mitter  le  droit  1|t  disseisor,  rent«eharget» 
*e.  prevlontly  granted  by  Mm,  are  not  avoided,  47S.p-Jlecnt  at  to 
chaii^  not  eteattd  by  the  releasee  himself,  474.^In  what  cases  a  re* 
lease  de  mitter  le  dreit,  shall  not  ennre  by  way  of  entry  and  feoffmenti 
475.— Release  of  right  being  made  to  a  person  having  a  defeasible  pot* 
tewion,  on  the  powesslon  being  defeated,  the  right  of  the  land  followa 
the  right  of  possession,  476.^— Secos  as  to  a  release  of  right  by  the  donor 
to  a  diseontinnee  of  an  ettete  tail,  477.— or  where  the  right  wat  pre* 
cedent  to  the  defeatlble  ettete,  lb.— or  being  tnbteqnent,  wat  trans* 
fcrred  by  net  of  law,  47S.— On  release  de  mitter  le  droit  to  the  heir 
of  the  alienee  of  an  infont  disseisor,  in  a  writ  of  right  brongbt  by 
the  distelsor  against  tfte  heir,  the  mise  betag  joined  on  the  mere 
right,  it  dnfl  be  found  for  the  releasee,  479.— though  the  dltteitor 
might  bave  entered,  480  to  4S8.— Release  de  mitttr  le  droit  for  an 
hour,  Is  as  good  at  If  aaade  in  fee,  4<8.f— Bnt  it  may  be  asade  on 
condition,  lb.— IT.  Releate  d'eitfaignisher  le  droit,  469.— To  whom  to 
be  made,  ib.-— Release  of  right  of  selgnory  by  the  lord  to  his  tenant 
being  disseised.  It  good  hi  respect  of  pririty,  ib.^— Diversity  herrin 
between  n  rent-service  and  a  reat-efaarge,  490^— or  a  bare  right  to  land, 
490  to497.— Release  of  right  by  the  donor  to  the  donee  In  tail,  dee.  b»* 
big  disseised,  is  good  to  extfaigaish  the  rent,  4M.— So  if  asade  to  flonee 
In  tail  after  a  discontinnance  by  him,  lb. — So  a  release  to  lessee  for 
fife,  after  a  disseisin,  ennres  to  extinguish  the  rent :  though  it  cannot 
enure  by  way  of  enlargement,  49Sw— Release  of  right  of  selgnory  by 
the  lord  to  very  tenant,  after  feoffment  In  fee  by  him,  it  void,  49S  to 
496^— Reason  of  the  diversity  between  this  eate,  and  that  of  a  releatt 
io  very  tenant  being  ditseited,  497.— How  n  releate  by  way  of  extin- 
gaishment  shall  ennre,  ib. — On  release  of  right  of  selgnory  by  the 
lard  to  his  tenant,  the  selgnory  is  extinct  as  to  hll  persons,  ib. — On  re* 
lease  of  rent-ehange,  common  of  pastore,  die.  to  the  terre-tenant,  the 
lent-chaigc,  &e.  is  extinct  as  to  all  perM>ns,  lb.— So  if  made  to  bin^  in 
levcnlon^  in  case  of  n  joint  grant  of  rent-charge  by  the  reversioner 


and  tbe  ptrtienltr  temmty  498.^-DiT«nity  herein  between  several 
estates  in  seTera)  lands,  and  several  estates  in  one  land»  ib.^Rekaae 
by  way  of  extingntshment  may  be  made  to  one  whose  estate  is  sas- 
pended,  ib. — May  be  made  for  part  of  the  estate,  ib»-«<Secns  as  to  a 
lelease  de  mitter  le  droit,  ib.-*-Words  of  inherifeince  not  necessary  to  a 
lelease  d'extingaisher  le  droit,  ib.*-SecBs  as  to  releases  by  way  of  en- 
largement, 499.— III.  Relrase  d*enlargir  Vestste,  ib.^To  whom  to  be 
aMde,  ib.— Releasee  must  be  in  privity  to  tte  veleasor,  ib.— And  have 
an  actnat  estate  to  be  enlarged,  500.— A  tenant  merely  in  snpposltion 
of  law,  is  not  capable  of  a  release  d'enUirgir,  ib.-— So  lessee  ibr  years^ 
befbre  entry,  having  bat  an  interesse  tennini^  is  not  capable  of  a  re- 
lease by  way  of  enhirgement,  501.— Secnsas  to  lessee  for  years  in  pos-  * 
session,  after  an  nnder  lease  by  him,  50(.-«or  as  to  lessee  for  year^  in 
remainder,  after  entry  by  the  first  lessee,  ib.— Diversity  between  a 
release  d'enlargir  Testate,  and  a  release  de  inlttcr  le  droit,  to  lessee 
lor  years  before  entry,  lb.— -Release  d'enlargir  to  tenant  for  life,  be- 
fore entry,  is  good,  50S.«»Release  d*enbu-gir  may  be  made  to  tenant  by 
statute-merchant,  &c.  ib.-- or  to  tenant  at  will,  604. — Secus  as  tp  a 
mere  trespasser,  504,  5.-- or  as  to  a  tenant  at  sufieranee,  606w-:<-But  a 
cestai  que  trust,  holding  at  the  will  of  tlic  trustees,  is  capable  of  a  release 
by  enlargcmcot,  lb.— How  a  release  by  enlargement  shall  ennre>  509.— 
On  release  of  all  the  right  to  tenant  par  antra  vie,  an  estate  for  his 
own  Fife  passes,  ib.—- So  on  a  release  of  all  the  right  to  lessee  for  years^ 
an  estate  for  life  passes,  ib.— Bat  to  a  release  enlarging  an  estate  into  a 
fte,  words  of  inheritance  are  necessary^  ib.-nrD\versity  herein  between 
a  rriease  de  mitter  le  droit,  and  a  release  d'enlargir  Testate,.  51 1»  12. 
IV.  Release  de  mitter  Testate,  5i3.— ^To  wl^m  to  be  made,  and  how  it 
shall  ennre,  514.— Hnsband  and  wifis  and  a  third  persou„  having  a 
j^t  estate,  a  release  by  the  third  pcrs9n  to  the  hnsband  enures  de 
Slitter  Testate,  ib.— So  if  made  to  the  wife,  ib.— Qn  release  by  one  of 
three  joint-tenants  to  one  of  his  compaoiops^  i^  enores  de  mitter 
Testate,  ib.— bat  a  release  by  one  of  two  joint-4cnants  to  the  other, 
does  not  to  all  purposes  ennre  de  mitter  Tes^te,  ib. — On  release  by 
one  of  two  coparceners  to  the  other,  it  enures  de  mitter  Testate,  ib.— 
'Words  of  inheritance  not  necessary  ta  a  release  de  mitter  Teslate,  ib.— 
But  privity  of  estate  Is  requisite,  5I4»  516. 

Chap.  XLI. 

KAM£  3UBJ£CT. 

Belinitloa  of  a  confirmation »  ai6.— Its  nature  and  operation,  ib.— >The 
different  Itiuds,  517,-*I.  Confinnatiou  in  deed,  by  what  words  made, 
ib,-*ll.  Confirmation  in  lawt  hy  what  words  created,  lb. — Operation  of 
the  word,  *<  grant,**  517to5H^.— "  demise,"  51 9.—"  witt,"  ib.— On  joint 
feofibieot  by  disseisee  and  disseisor's  heir,  it  operates  as  to  the  disseisee^ 
as  a  confirmation!  ib.-^OD  joint  feoffment  by  disseiilor  and  disseliea^. 
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It  openlM  as  to  the  diuciior,  w  a  coofimiatioDy  5f  1.— III.  Confinoa* 
tioo,  by  wad  to  whom  to  be  made^  ib. — Confirmatioii  by  the  donor  td 
the  feflfee  for  year*  of  hit  tenaat  for  life,  is  good,  (though  a  releai^ 
wooid  be  void^  ib. — Oonfirmatioa  by  the  disseisee  to  his  disseisor's 
losce  for  years  b  goody  (secas  as  to  a  release),  522.-^Coiilimiatioii,hy 
iafaat  lessor  at  fall  age  to  llie  lessee  of  his  teoaat  for  years*  is.  food, 
(secis  as  to  a  release),  5S3*—- Confirmation  by  patron  and  ordinal'y  of  a 
l^rant  of  Tent-charge  by  a  parson,  was  good,  (at  common  law),  ih^-^ 
Diversities  as  to  confirmation  of  grants  by  ecclesiastical  persons,  at 
common  law,  524,  5. — Diversity  between  a  confihnation  of  an  estate, 
•ad  a  confirmation  of  a  deed,  526. — Confirmation  by  donor  of  a  grant 
of  rent-charge  made  by  his  tenant  for  life,  is  good,  527.— ^Diversity 
liereiii  where    the  determination  of  the   rent   is    expressed  in  the 
deed,  and  when  it  is  implied  in  law^  ib.-— IV.  Confirmation,  how  it 
•hall  ennrc,  ib.— 'When  to  the  whole  estate  of  the  confirmee,  ib.— On 
confirmation  by  disseisee  to  disseisor  of  his  estate,  it  Snares  in  fee, 
thon^  without  words  of  inheritance,  528.— and  although  made  in  tail, 
or  for  life  only,  ib.r-or  but  for  an  hour,  ib. — On  confirmation  to  dissei« 
sor*s  donee  in  tail  of  his  estate  for  his  life,  ||  enures  to  the  whole  estate 
tail,  ib.F— Diversity  herein  between  the  ooDfirmatton  of  a  term  for  years, 
and  tfiat  of  an  estate  of  freehold,  ib.— In  respect  of  other  persons,  529. 
On  eonfirmatioa  of  the.  estate  of  the  particnUr  tenant,  it  does  not 
enure  to  the  remainder-man,  (secns  as  to  a  release)  ib. — On  confirma* 
tioto  of  the  estate  of  one  joint-tenant,  it  enures  to  both,  530. — On  con- 
firmation of  the  estate  of  the  remainder-man,  or  reversioner,  it  enures 
to  the  particular  tenant,  531. — On  confirmation  of  the  estate  of  one  of 
two  disseisors,  it  enures  to  both,  (though  otherwise  of  a  release)  532.—- 
8ecus  if  the  habendum  be  to  hold  the  land  to  him  and  his  heirs,  ib.-« 
mrhen  it  enures  to  enlarge  the  estate  of  the  confirmee,  533.— On  cenfir- 
mation  of  one  joint- teufmt  of  the  estate  of  his  companion,  his  estate  is 
sot  enlarged,  ib.— Secus  if  the  habendum  be  to  hold  the  tenements  to 
him  and  his  heirs,  ib.<— On  confirmation  of  the  estate  of  tenant  for  life, 
habendum  his  estate  to  him  and  liis  heirs,  his  estate  is  not  enlarged,  ib« 
Secus  if  it  be  to  hold  the  land  to  him  and  his  heir^,  534. — On  confir- 
mation to  baron  and  feme  lessee  for  life,  for  their  lives,  the  husband's 
estate  is  enlarged  by  way  of  remainder  for  life,  if  he  survive,  534.— 
So  if  made  to  him  and  liis  heirs,  it  enures  to  him  in  fee  after  her  decease, 
536.— But  on  confirmation  to  them  and  tlieir  heirs,  it  enures  to  them 
jointly  in  fee,  and  the  husband  is  seised  in  rigbt  of  his  wife  for  her  life, 
lb.— .On  lease  to  husband  and  wife  to  hold  one  moiety  to  him  for  life, 
.and  the  other  moiety  to  her  for  life,  a  confirmation  to  them  and  their 
heirs  enures  to  him  in  fee  as  to  his  moiety,  and  to  them  jointly  as  to  the 
other  moiety,  ib. — But  on  sucli  lease  and  confirmation  to  two  men,  they 
arc  tenants  in  common  of  the  inheritance,  ib.— So  if  die  lessor  confirms 
to  his  lessee  for  life  and  remainder-man  for  life,  to  hold  to  them  and 
their  heirs,  ib.— or  where,  after  a  gift  in  special  tail'to  two  men,  tlie 
donor  confirms  to  them  and  their  heirs,  537.— On  confirmation  to  baron 
and  feme  lessee  for  years,  for  thtir  lives,  it  enures  to  them  jointly  for 
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fifty  557.— OtteMifinMitiMi  to  loMRit  for  youiy  fhMtbthMUrlh 
fife,  &c.  Ui  estate  b  CBlafted  for  fife,  *c.  5SS^-  Scei  if  the  eoofif* 
BBtioa  beof  luf  estate  wItboatMjiiif  nore,  959.— *Divenity  hente  b 
Hie  rase  of  a  rdcase,  ib.r- CaaAnaatifMi  of  a  gnat  of  a  real  mewlj 
created,  to  bold  te  tbe  greolee  ia  fee,  it  Toid  to  ealaife  bis  estate^  ib. 
SccttS  la  tbe  caie  of  a  rcot-teirice  or  mt-ebarge  ia  esse,  5f0.— ▼.  Oon- 
finaatkn  of  a  reat-cfaarge  not  aToided,  tboagb  tlie  estete  oat  of  w)dch 
it  itsacd  be  afterwards  defeated  by  tlie  entry  of  tlie  coafiiaior,  541.— 
or  by  bis  recoTeiy  ia  an  actiooy  ib.^-VI.  Coalinaation  does  not  give 
distinct  rights,  54ti^--On  confirmation  by  tlie  lord  of  tlM  estate  of  ins 
tenant,  yet  the  seignory  remains,  ib.— So  in  the  case  of  a  confinnatioii 
of  tbe  estete  of  tbe  tenant  by  tbe  grantee  of  a  rcnt-cliarge,  or  cowon» 
yet  the  rcnt-cliarge,  or  cooimon,  remafais,  ib.— Diversity  hereto  to  the 
ease  of  a  releaie,  ib.F-YII.  Confirmation  does  noteatfagaisha  rigirt  to 
saspeoce,  543.— VIII.  On  confirmation  by  tlie  lord  to  his  tenant,  tlM 
services  may  be  abridged,  but  new  services  cannot  be  reierved,  ilk 
Privity  necesiary  to  a  confirmation  abridgtog  services,  544  to  547.<-« 
IX.  Confirmation  of  a  void  estate,  is  void,  547.— Where  a  person  takea 
away  a  villaia  in  gross  fnm  his  owner,  a  confinnation  to  him  of  Us  es-> 
tate  in  tbe  villain,  is  void,  ib.— Diversity  hereto  to  the  eaae  of  a  vil* 
lato  regardant  to  a  manor,  548. — or  where  tiie  deed  of  confirmation 
•auras  by  way  of  grant,  549. — Confirmation  of  estete  of  lessee  for 
yean,  before  entry,  is  void,  550. 

Chap.  XLIL 

SAME  SUBJECT. 

Of  a  Surrender. 

Definition  of  a  sarrender,  551.— The  different  kinds  of  sarrender,  55<.-« 
I.  Sarrender  In  deed,  555. — Might  be  by  parol  (at  common  law),  and 
livery  of  seisin  not  reqaisite,  ib.— But  a  sorrender  of  tUngs  to  great 
must  be  by  deed,  ib.— Surrender  must  be  of  an  actual  estete,  and  not 
of  a  mere  right,  ib.— II.  Sarrender  in  law,  554.— Lease  for  years  to 
begin  at  a  future  day,  is  not  merged  by  a  surrender  to  deed,  before  the 
day,  lb.— Secus  as  to  a  sarrender  in  law  by  acceptance  of  a  now  lease, 
lb.— Oti  lessee**  acteptence  of  a  new  lease  on  condition,  by  breach 
whereof  it  becomes  void,  yet  the  surrender  to  law  of  tbe  old  lease  is 
absolute,  555.— So  in  case  the  lessee  accepts  a  grant  of  tbe  reversion  oa 
condition,  &c.  ib.— Diversity  hereto  when  the  lessee  snrrenders  oa 
tymdittoti,  ib.— On  guardian  in  chivalry  taking  a  feoffment  of  tlie  in- 
fant, though  it  be  void,  his  interest  is  surrendered  in  law,  ib.— Oa 
lease  for  years  by  the  master  of  an  hospital  sole  seised,  d(c.  the  lessee 
baing  afterwards  made  master,  the  term  is  merged,  556.— So  in  casie  of 
lesftoa  for  years  marrytog  the  feme  lessor,  ib.— Sccus  wheie  a  man  lessor 
marries  the  feme  lessee,  ib.— or  wliere  the  lessee  makes  tl^e  lessor  his 
execatdr,  557  to  569.-*-or  in  case  of  lessee  for  years,  nnder  a  corpo- 
ration Aggregate  of  many,  being  made  master,  569.— >m.  Effect  of  a 
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MTftiidnry  5d3«— Oo  a  sarrender,  the  estate,  as  betweoi  the  iMitiei«  is 
atolBtelydetenained,  il>.~SeGiis  as  ttf  stMuigen,  56i*«->ttnlcss  ilba 
ftr  tiKir  advaati^,  56S.— Of  a  bond,  566  U  569. 

Chap.  XLIU, 

8AMK  SUBJECT* 

Of  Comvegmncei  under  the  SiahUeofUwit^ 

PtfiMllea  eC  aa  ose  at  oobumo  law,  S70.F— GasBot  be  two  oses  itt«8N  of 
tke  tame  land,  5^1  to  577.«-Oii  what  cooTeyances  uses  nay  be  raaaed, 
ars.— On  ieoffnent  to  Aitnre  oses,  the  ose  results  to  the  feofibr  in  the 
BKan  tine,  5r9  to  S6t.— ^So  where  the  feoffor  dbpoaes  of  the  profila  for 
a  particalar  tinM  in  prKsenti,  tlM  ose  of  the  inheritance  is  in  him,  as  a 
thing  nndisposed  of,  569  to  586.— By  stat  ff  H»  8.  all  uses  are  transfer- 
ted  hito  possnsion,  587  to  589.»Di¥enity  as  to  the  passhig  of  the 
estate,  between  a  feoflinent  to  the  intent  to  perform  leoibr's  test  will, 
and  where  it  ie  to  the  use  of  sneh  penons  and  snch  ertatea  as  he  sha 
appoint  by  will,  MO  to  «IS» 

Chap.  XLIV. 

OfAtienKHKm  <y  Matter  of  Xecord. 

Defiaition  and  natare  of  a  fine,  604  to  61 1.— Mne  by  tenant  hi  tall,  a  bar 
4o  the  issne :  secns  as  to  the  renaaindcr-man,  or  reversioner,  if  he  enter 
within  five  yean  after  Us  right  accrued,  6l5d»Tenant  In  tail  befaig 
disseised,  or  baying  a  right  of  action,  a  fine  by  the  tenant  of  the  land, 
alter  five  years,  bars  the  right  of  the  estate-tail,  lb.-— Definition  of  a 
common  recovery,613  to6l5.— The  different  kindu,  616.— Natmeand 
operation  of  a  comaMn  recovery,  6t7.--CoinnMNi  recovery  by  tenadt 
for  life,  no  bar  to  the  renuUnder-man,  or  reversioner,  ib.— Secns  as  to  a 
common  recovery  by  tenant  for  life,  with  the  concnrrenee  of  tenant  In 
tall,  ib.— Common  recovery  by  tenant  hi  tdl  in  possession,  b  a  bar  to 
aD  remainders  and  reversions,  6l8.--and  to  th^  estote  tall,  lb.— Secns 
u  to  a  common  recovery  (or  fine)  by  tenant  In  tail  of  the  king's  gift, 
the  reversion  or  rcmnlndcr  bcfaig  hi  the  crown,  lb.*-Constmctlon  of 
Stat.  54  H.  8.  c.  80.,  619  to  683.— Recovery  snficred  by  tenant  in  taU 
withoat  voucher,  no  bar  of  an  estate  tail,  685. 

Ckap.  XLV, 

OfAlienutUm  hy  Speeiml  Cu^fm. 

Alienation  by  surrender,  the  proper  mode  of  conveybg  copyhold  estates^ 
684.— or  cttstonmry  freeholds,  ib.— Form  of  the  surrender,  685.— Who 
may  take  snrrenders*  686.— Lord  of  a  manor  pro  tempore  may  Cake 
sarrendert,  687.— The  lord  may  take  surrenders  out  of  court,  688.-« 
Steward  of  a  manor,  his  oiBce  and  dntles,  689.->HoW  appohited,  ib.— 
Marrendar  by  custom  may  be  made  to  the  bailiff,  or  to  two  tenants  of  the 
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r^  ont  of  comrty  650.— ^itch  iiirreDder  made  ont  of  conit  most  be 
presented  at  the  next  court,  ib.— On  preaentmcnt  at  the  next  court  the 
surrender  is  good,  thoogh  the  sarrenderor  die  in  the  mean  time,  ib.— 
Effect  of  a  sorrender  and  admission,  63f .— The  surrenderee  is  in  by  the 
surrenderor,  and  the  lord  is  a  mere  instrument,  ib.-*On  surrender,  the 
limitation  of  the  use  being  general,  the  surrenderee  has  but  an  estate 
Ibr  life,  633 — Surrender  out  of  court  by  one  joint-tenant  to  the  use  of 
his  will,  with  presentment  (after  hb  death)  at  the  next  court,  enures  as 
a  severance  of  tbe  jointure  by  relation,  ib.— Custom  to  surrender  need 
not  be  alleged  in  pleading,  unless  sorrender  made  to  the  steward,  &e. 
out  of  court,  694, 5. 

Chap.  XLVT. 
Of  Alieuatian  by  Devise. 

Ikfinition  and  etym<riogy  of  the  word  *<  devise,"  636. — ^How  distinguished 
from  a  testament,  ib. — At  common  law,  no  lands  were  deviseable  exi 
cept  by  custom,  ib. — Alteration  in  the  common  law  herein,  by  stat.  32 
4c  34  H.  8.  637  to  639. — Devise  by  custom,  not  taken  away  by  these 
statutes,  640, 1.— What  devises  good  under  the  stats,  of  wiUs,  642  to 
646.-^On  devise  of  lands,  the  freehold  in  law  is  in  the  devisee  before 
entry,  645.— Construction  of  devises,  646.— Where  there  are  seyeral 
mills,  or  two  inconsistent  devises,  the  last  only  shall  stand,  646  to  652. 
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l^ITTLETON,  having  before  spoken  of  estates  absolute^  .  oaditiMu. 

now  begioneth  to  entreat  of  estates  upon  condition  (a).    And  a  oiaov.  lib.  lO.  cap.  8. 
-^-«_.^_,_..._..,.....__^^...__^  Bracton»  lib.  «.  ca.  5. 

,^^■n  6.  7,  &c.  lib.  4.  fol. 

(A)  Eitatesopon  Condition,  as  Sir  William  BlackstonejnstlyreniarkSy  2^5/  ^^t.  cap.  36.  & 

"*  imt  properly  ^nalifications  of  other  estates,  than  a  distinct  species  foi.*89.  99.  ll^'  13^* 

ifthmMlTes.    Any  qoantity  of  interest,  either  a  fee-simple,  a  freehold,  ^y  ^05,  207.  X49. 

w  a  tens  for  years,  noay  be  granted  with  an  express  condition  annexed,   yIcUl.  lib.  3«  cap.  9. 

*^W  so  estate  may  be  created,  enlarged,  or  defeated  upon  an  an-  ^  i\j^^  5,  ^ap.  5. 

(ntiis  erent    Where  the  condition  mast  be  performed  before  the  estate   Mirr'  cap  S.  sect.  15. 

oiCMnMnee,  it  is  called  a  cendiHim  pncedent ;  but  where  the  effect  of  ^  ^jl     *^' 

>coDditioB  is  either  to  enlarge  or  defeat  an  estate  already  commenced, 

gj»qJtoi  acMMli/toii  giUuepunt.    Thus,  if  an  esUte  be  limited  to  A.  upon 

vnirragi;  with  B.,  the  marriage  is  a  precedent  condition,  and  till  that 

Won  ao  estate  vests  in  A.    Show.  Pari.  Ca.  83.    Or  if  a  man  make  a 

loM  sf  hod  to  L  S.  for  ten  years,  provided  that  if  he  pay  the  lessor 

lll^atMidaehnas,  he  shall  have  thebmd  to  him  and  his  heirs;  this  is 

^* coaditioB  precedent,  and  mnst  be  fulfilled  ere  the  estate  can  take 

^^  Sbep.  T.  17.    But  where  a  lease  u  made  for  years,  on  cendi- 

l^tlat  the  lessee  shall  pay  lOl.  to  the  lessor  at  Mlchaehnas,  or  else  his 

"^ihaU  be  void,  this  b  a  condition  subsequent ;  for  here  the  estate  is 

^Kited,  but  the  continuance  thereof  depends  upon  the  breach  or  per- 

'"Tanct  of  the  condition.    Ibid.    So  if  a  man  grant  an  estate  in  fee- 

^^1  reserving  to  himself  and  his  heirs  a  certain  rent,  and  flat,  if  such 

2^^  not  paid  at  the  times  limited,  it  shall  be  lawful  for  him  and  bis 

1^  ^re-enter,  and  avoid  the  estate :  in  this  case  the  grantee  and  his 

I^BBve  an  estate  upon  condition  subsequent,  which  is  defeasible  if  the 

^^^i^tn  be  Dot  strictly  performed.    Post,  1N)1  a.    Conditions  precedent, 

^-^."^  to  create  an  estate,  receive  a  liberal  construction ;  and  if  tbe 

^l^^^^^oaiipcrfonsedas  near  to  the  intent  as  possible  it  will  be  suffi- 

[^;  bat  it  is  a  rule  that  conditions  which  defeat  estates  are  to  be  con- 

•''*^  Itiietly.    Post,  220  a.    Rol,  Abr.  438.    And  such  conditions 

2  •'y  ^  reserved  to  the  feoffor,  donor,  or  k'ssoi ,  and  their  Iieirs,  and 

"(toattrangrr;  for  it  is  a  maxim  of  law,  as  Lord  Coke  hereafter  oh- 

*^«Sf  Uat  nothing  which  lies  in  action,  entry,  or  re-entry,  can  be  granted 

Voi.  II,  «         ' 
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condition  annexed  to  the  realty,  whereof  Littleton  here  speak- 
ethy  in  the  legal  understanding!  est  nioduSf  a  quality  annexed 
by  him  that  hath  estate,  interest,  or  right,  to  the  same,  whereby 
an  estate,  &c.  may  either  be  defeated,  or  enlarged,  or  created 
upon  an  uncertain  event.  Conditio  dicitur  cUm  quid  in  casum 
incertum  qui  potest  tendere  ad  esse  aut  non  esse  confertur. 

LITTLETON.        ESTATES  which  men  have  in  lands  or  tenements  (1)  upon 

[Sect.  325.  201  a.]  condition  are  {2)  of  two  sorts^  viz*  (JS)  either  they  have  estate 

€onditwM.  ^P^^  condition  in  deed  (qua  estfacti,  that  is,  upon  a  condi- 

[CoKB,  201  a.]     tion  expressed  by  the  party  in  legal  terms  of  law),  or  upon 

condition  in  law  (4),  8fc. 

(i)  aur  amdUum  not  in  L.  and  M.  (3i)  ou  not  in  L.  and  M.  nor  Roh. 
nor  Roh:  (4)  ^c.  not  in  L.  and  M.  nor  Rob. 

(2)  de-en  in  L*  and  M.  and  Roh. 

over,  in  order  to  discourage  maintenance  and  litigation.  Post,  5!l4a. 
Most  of  the  casei  relating  to  conditions  fall  under  the  distinctions  of  con- 
ditions precedent  and  subsequent. 

Besides  these  express  or  conventionary  conditions,  there  is  another 
class  of  conditions,  which  are  termed  condiiiimM  in  lair.  Estates  upon 
condition  implied  in  law,  are  where  a  grant  of  an  estate  has  a  condition 
annexed  to  it  inseparably  from  ils  essence  and  constitution,  although  no 
condition  be  expressed  m  words.  As  if  a  grant  be  made  to  a  man  of  an 
office  generally,  without  adding  other  words ;  the  law  tacitly  annexes 
hereto  a  secret  condition,  that  Uie  grantee  shall  duly  execute  his  office ; 
on  breach  of  which  condition  it  is  lawful  for  the  grantor  or  his  heirs  to 
OQSt  him,  and  to  grant  it  to  another  person.  Post,  23%  b.  Upon  the 
same  principle  proceed  all  the  forfeitures  which  are  given  by  law  of 
lift-estates,  and  others,  for  any  acts  done  by  the  tenant  himself,  that 
are  Incompatible  with  the  estatsc  which  he  holds.  As  if  a  tenant  for 
life  or  years  enfeoff  a  stranger  in  fee-simple,  this  is  a  forfeiture  of  their 
several  estates ;  being  a  breach  of  the  condition,  which  the  law  annexca 
thereto,  viz.  that  they  shall  not  attempt  to  create  a  greater  estate  than 
they  themselves  are  entitled  to.  Post,  215  a.  So  if  any  tenant  for  years, 
for  life,  or  in  fee,  commit  a  felony,  the  kin^,  or  other  lord  of  the  fee,  is 
entitled  to  have  their  tenements,  because  their  estate  is  determined  by  the 
breach  of  the  condition,  that  they  shall  not  commit  felony,  which  the  law 
tacitly  annexes  to  every  feudal  donation. 

To  the  feudal  system,  indeed,  we  owe  the  origin  of  the  doctrine  of 
conditions.  In  the  early  ages  of  the  feud,  the  performance  of  feudal  ser- 
vice was  a  condition  incident  to,  and  uiseparable  from,  the  estate  of  the 
feudatory ;  and,  in  case  of  failure  thereof,  the  lord  had  a  right  of  entry 
for  his  tenant's  forfeiture*  And,  in  after  times,  when  improper  feuds 
were  introduced,  estates  were  granted  subject  to  express  conditions : 
and  it  was  a  maxim  of  the  feudal  law,  thatcontealto  modam  dai  dmuUitmi  ; 
and,  tlierefore,  whatever  terms  the  donor  prescribed,  thougft  varying 
from  tlie  general  course,  was  the  rule  by  which  tlie  grant  was  to  be 
regulated.  See  SuUiv.  Lect.  7.  p.  68.  Craig.  De  Jure  Feudal!,  lib.  2. 
dieg.  4.  sect.  1, 2,  3. 

In  the  civil  law  the  word  condition  has  a  much  more  extensive  signiii- 
cation  than  in  our  law  *,  for  in  the  former  conditions  are  defined  to  he 
**  pactions  which  regulate  tliat  which  the  contractors  have  a  muid  should 
be  done,  if  a  case  which  they  foresee  should  couie  to  pass."  See  Domat. 
lib.  1.  tit.  1.  sect  4.  Besides  the  distinctions  of  conditions  precedent 
and  subsequent,  this  writer  also  mentions  a  third  sort  of  conditions,  viz« 
those  which  neither  accomplish  nor  dissolve  the  contract ;  but  which  only 
make  some  other  changes  in  it :  as  where  it  is  said,  that  if  a  house,  which 
is  let,  be  given  without  the  moveables  that  were  promised,  the  rent  shall 
be  lefien^  bo  much.    Ibid.— [£J.] 
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"  Or  upon  condition  in  law,  8^c.^    Qu€R  est  juris,  tjiat  is,  201  a. 

taciii  created  by  law  without  any  words  used  by  the  party.  )^^^^  ^go.  je  Rep.  79.) 
Again  Littleton  subdivideth  conditions  in  deed  (though  not  in 
express  words)  into  conditions  precedent  (of  which  it  is  said, 
Conditio  adimpkri  debet  priusquam  sequatur  effectus),  and 
conditions  subsequent.  Again,  of  conditions  in  deed  some 
be  affirmative,  and  some  in  the  negative ;  and  some  in  the 
aflirmative,  which  imply  a  negative :  some  make  the  estate, 
wfaereanto  they  are  annexed,  voidable  by  entry  or  claim,  and 
some  make  the  ^estate  void  ipso  facto,  without  entry  or  *201b. 

claim. 

Also  of  conditions  in  deed,  some  be  annexed  to  the  rent 
reserved  out  of  the  land,  and  some  to  collateral  acts,  &c. : 
tome  be  single,  some  in  tlie  conjunctive,  some  in  the  dis-  Mir.  cap.  s.  sect  i5» 
jnnctive,  as  diall  evidently  appear  in  this  chapter,  where  the 
examples  of  these  divisions  shall  be  explained  in  their  proper 

pfa 


Of  conditions  in  law  more  shall  be  said  hereafter  in  tliis 
diapter. 

UPON  condiii^  in  deed  is,  as  if  a  man  by  deed  indented   LITTLETON. 
infeojfi  another  in  fee^mple  {5),  reserving  to  him  and  his  [Sect.325.  !iOIa.] 
^^  y^orhf  a  certain  rent  payable  at  one  feast  or  divers     ^^^^^^^  *"  ^^^ 
feasts  per  annum,  on  condition  thai  if  the  rent  be  behind,  Sfc* 
ikat  ii  shall  be  lawful  for  the  feoffor  and  his  heirs  into  the 
sme  lands  or  tenements  to  enter,  Sfc.    Attd  if  it  happen  thi 
rod  to  he  behind  by  a  week  after  any  day  of  payment  of  U, 
St  by  a  month  after  any  day  of  payment  of  it,  or  by  (6)  half 
s  year  J  tfc.  that  then  it  shall  be  lawful  to  the  feoffor  *and  *£01  b. 

Us  heirs  to  enter,  l^c.  (7)  In  theu  cases  if  the  rent  be  not 
foid  at  such  time,  or  before  such  time  limited  and  specified 
tUas  the  condition  cwnprised  in  the  indenture,  then  may  the 
ftoffor  or  his  heirs  enter  into  such  lands  or  tenements,  and  them 
tt  its  former  estate  to  have  and  hold,  and  the  feoffee  quite 
to  onti  thereof.   And  it  is  called  an  estate  upon  condition,  be- 

(5)  mmfie  not  in  L.  and  M.  nor         <7)  Et  added  in  L.  and  M.  and 
Rok.  Kob. 

(6)  wm-iemy  not  in  L.  and  M. 
■w  Roll. 

B   « 
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cause  that  the  state  of  the  feoffee  is  defeasible,  if  the  condi^ 
tion  be  not  performed,  Sfc. 

1!01  b.  Here  Littleton  putteth  one  example  of  six  several  kinds  of 

conditions.  That  is,  first,  of  a  single  condition  in  deed. 
Secondly^  of  a  condition  subsequent  to  the  estate.  Thirdly, 
a  condition  annexed  to  the  rent,  8cc.  Fourtlily,  a  condition 
that  defeateth  the  estate.  Fiftlily,  a  condition  that  defeat^th 
not  the  estate  before  an  entry.  And  lastly,  a  condition  in  the 
affirmative^  which  implieth  a  negative,  (as  behind  or  unpaid 
implieth  a  negative)  viz.  not  paid.  All  which  do  appear  by 
tlie  express  words  of  Littleton. 

LITTLETON.        ^^  '^^  ^^^  manner  it  is  if  lands  be  given  in  tail,  or  let 
{Sect.3'26. 2012b.]ybr  term  of  life,  or  (8)  of  years,  upon{9)  condition,  8fc. 

202  b.  This  ^r.  implieth  the  several  kinds  of  conditions  in  deed 

before  specified. 

LITTLETON .       J  [.SO,  divers  words  (amongst  (10)  others)  there  be,  which 

[Sect,  328.  203  a.]  by  virtue  of  themselves  make  estates  upon  condition  ;  one  u 

Ludd7^*  "'^'''       the  word  (1 1)  sub  conditione :  as  if  J.  infeqff  B.  of  certain 

Efiii  o/iketrordM,      ^land,  to  have  and  to  hold  to  the  said  B.  and  his  heirs,  upon 

*  203  b.  (12)  condition,  that  the  said  B.  afid  his  heirs  do  pay,  or  cause 

to  be  paid  to  the  aforesaid  A.  and  his  heirs  yearly  such  a 
rent,  8fc.  In  this  case,  without  any  more  saying,  the  feoffee 
hath  an  estate  upon  condition, 

£03  b.  "  Such  a  rent,  Ifc.'*    This  (S^c)  implieth  any  other  rent,  or 

sum  in  gross,  or  any  collateral  condition  whatsoever,  either  to 
be  performed  by  the  feoffee,  (whereof  our  author  here  putteth 
his  case)  or  by  (he  feoffor,  and  exteudeth  to  all  kinds  of  con- 
ditions in  deed  before  specified. 

203  a.  Mere  in  this  and  the  next  two  sections  Littleton  doth  put 
Siib  roiiditioiK*.           four  examples  of  words  that  make  conditions  indeed:  and 

Marie,.  Dyer  1:58.  .  . 

t7  H.  8.  Id.  Ui  II.  4.  fir.st,  sub  conditione.    1  his  is  the  most  e^ipress  and  proper 
29  A»s.  7.  J3  ^ss.  1 1.  condition  iu  deed,  and  therefore  our  author  beginneth  with  it. 

40  Ass.  13.    BracUm, 

abi  supm.    Meta,  (g)  a  terme  added  in  L.  and  M.  (ll)  m^  £oiiiilioiir-*#v  cvndi^Mii 

lib.  4.  cap.  9.    BriU     and  Roh,  in  L.  and  M.  and  Roh. 

cap.  S6.  &  nbi  snpra.        ( •);  tui  added  in  L.  and  M.  and  ( it)  iuA  added  yaii.  and  M.  aod 

i^oli.  Rob. 

(10)  ks  ad  Jed  in  L.  and  M.  and 

Rob. 


Vid.  sect.  355. 
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ALSO,  if  the  {\  3)  veords  were  such.  Provided  always,  that   LITTLETON. 
th€  aforesaid  B.  do  pay  or  cause  to  be  paid  to  the  afore-  [Sect.  329.  203  b.] 
said  J.  such  a  rent,  Sic. ;  or  these.  So  that  the  said  B.  do  pay  i^S, 

or  cause  to  be  paid  to  the  said  A.  such  a  rent,  ^r. ;  in  these 
cases,  without  more  saying,  the  feoffee  hath  but  an  estate 
upon  condition ;  so  as  if  he  doth  not  perform  the  condition, 
tie  feoffor  and  his  heirs  may  enter,  S^c, 

"  Provided  always,  that  B.  pay,  i^c.*'  Our  author  puttetb  203  b. 

his  case  where  a  proviso  cometh  alone.     And  so  it  is  if  a  ^I?^^'.  ^'*'''  *^\ 

,      •   J  _  2€0.    Uier.    ?8  H.  »• 

man  by  moeutnre  Jetteth  lands  for  years,  provided  always,  ^ol.  13.    «7  H.  s.  fol. 
and  it  is  covenanted  and  agreed  between  the  said  parties,  that  Entre  Coi^  ^'^^ 
tbe  lessee  should  not  alien;  and  it  was  adjudged  that  (his  ^HL^?fo7.fi! 
was  a  condition  by  force  of  the  proviso,  and  a  covenant  by  ^*-  »^  *"5*^-  ^  "•  ^• 

#.--,  _  ■*  "^tit.  Condition.    Br, 

lorce  of  tlie  other  words  (b).  lib.  8.  89.    Frances' 

case.    (<  Rep.  70  b.} 

Tliis  word  proviso  shall  be  also  taken  as  a  limitation  or 
qnalificatiou,  as  hereafter  in  liis  proper  place  shall  be  said. 
And  sometime  it  shall  amount  to  a  covenant.  All  which 
do  appear  by  the  authorities  in  the  margent  (*).  (•)  «7  H.  8.  i5,  &c. 

Ita  qnod. 
Fleta,  lib.  4.  cap.  9. 

For  the  8fc.  in  this  secUon  explanation  is  made  in  the  sec-  SriiVo'IT;  nbi  wpra! 
tion  oext  before. 

"  Ita  quod.**    Tliis  is  the  third  condition  in  deed,  whereof        (Dyer  isb.) 
our  author  niaketh  mention. 

ALSO,  there  be  other  tcords  in  a  deed  which  epvse  the   LITTLETON. 
tmments  to  be  conditional.     As  if  upon  such  feoffment  a  [Sect.  .330.  203  b.] 
rt»t  be  reserved  to  the  feoffbr,  S^c.  and  afterward  this  word     ^^^  ^c^nuingut; 
is  put  into  the  deed  (14),  That  if  it  happen  the  aforesaid  rent 
to  be  behind  in  part  or  in  all{\5),  that  then  it  shall  be  laze- 

(13)  pmr^U^candicioM  in  L.  and  (15)  tpc,  added  in  L.  and  M.  and 
M.iodRoh.                                          inKoh. 

(14)  ceM  parol  not  in  L.  and  M. 
Bor  in  Rob. 


(B)  So  the  word  "  proviso"  njay  operate  as  a  condition,  althoagb  tliere 
W  covenants  b<  fore.  3l>y.  311.  «  Co.  70  b.  1  Rol.  Abr.  41Q.  iJiil  if 
ne  daafte  in  which  it  stanik  b-An  de)>€ndanre  on  anwHier  chinse  of  tbe 
^ni,  or  be  the  words  of  tbe  fcotiec,  to  comjiel  the  feoffor  to  do  some- 
^  Hy  then  it  i^  not  a  condition,  but  only  a  covenant,  fi^hcph.  Touch. 
It!.    Moor,  307.  707. 

Where  tbe  word  '<  proviso'*  shall  be  Uken  to  be  only  a  qnalificatioa  or 
^plication  of  a  covenant  or  grant,  see  2  Leon.  128.  S  Leon,  ftb,  ftt6. 
oy.tti.  4  Leon.  70.  3  Leon.  16.  Poph.  119.  Gouldsb.  131.  And. 
7V  72.  Mo.  707.  8  Co.  79  a.  As  to  the  difference  between  a  condition, 
>reimhider,  and  aconditiooal  limitation,  see  the  note  to  fu.  214b.  post 
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ful  for  the  feoffor  and  his  heire  to  enter ^  l^c. ;  thie  is  a  deed 
upon  condition, 

203  b.  <*  Quod  si  contingatf  SfcJ*    This  is  the  fourth  condition  in 

TAnte,  146  b.)   6E.J,    ,      ,      ^   ,  .  . 

Entre  Cong.  65.         ^^^  set  dowD  by  our  author. 

8  E.  2.  Ass.  S20.  ad- 
judged.   Quod  si  contingat.    Pasch.  37  £1.  Rot.  354.  inter  Sayer  et  Hares  in  Com.  Banco* 

LITTLETON.  BUT  there  is  a  diversity  between  this  word  si  contingat,  &c. 
[Sect.  331.  204  b.]  and  the  zcords  next  aforesaid,  Sfc.  For  these  words,  si  contin- 
uuodsi'cMtinl^^an^  8*^  8cc.  are  nought  worth  to  such  a  condition,  unless  it  hath 
c^&fr  wonfa  rfcondi.     these  Words  following, "  That  it  shall  be  lawful  for  thefetgbr 

aud  his  heirs  to  enter,"  S^c.  But  in  the  cases  aforesaid^  it  is 
not  necessary  by  the  law  to  put  such  clause,  scilicet,  **  that  the 
feoffor  and  his  heirs  may  enter,"  6^c.  because  they  may  do  this 
by  force  of  the  toords  aforesaid,  for  that  they  contain  {\6)  in 
themselves  a  condition,  scilicet,  that  the  feoffor  and  his  heirs 
may  enter,  8fc.  Yet  it  is  commonly  used,  in  all  such  crises 
aforesaid,  to  put  (17)  the  dames  in  the  deeds,  scilicet,  if  the  rent 
be  behind,  S^c,  that  it  shall  be  lawful  tothe  feoffor  and  his  heirs 
to  enter,  Sfc.  Jnd  this  is  well  done,  for  this  intent,  to  rfe- 
clare  and  express  to  the  common  people,  who  are  not  learned 
(I8)t;t  the  law,(\9)  of  the  manner  and  condition  of  the 
feoffment,  S^c.  As  if  a  man  seised  of  land  (20)  letteth  the 
same  land  to  another  by  deed  indented  for  term  of  years, 
rendering  to  him  a  certain  rent,  it  is  used  to  be  put  into  the 
deed,  that  if  the  rent  be  behind  at  the  day  of  payment,  or  by 
the  space  of  a  week,  or  a  month,  S^c.  that  then  it  shall  be 
lawful  to  the  lessor  to  distrain,  Sfc.  (21)  yet  the  lessor  may 
distrain  of  common  right  for  the  rent  behind,  S^c,  though 
such  words  were  not  put  into  the  deed,  S^c. 

fi05  fu  **  Or  a  month,  Sfc»*    Here,  albeit  the  clause  of  distress  be 

.^dded,  that  if  the  rent  he  behind  by  the  space  of  a  week  or 
a  month,  that  the  lessor  may  distrain,  yet  he  may  distraiu 
within  the  week  or  month;  because  a  distress  is  incident  of 
comnion  right  to  every  rent-service.  And  the  words  be  in  the 
affirmative,  and  therefore  cannot  restrain  that  which  is  inci« 
dent  of  common  right. 


il6)  a— M  in  L*.  and  M.  and  Rob.         (19)  de  k  Maini«r— ir  maiiere  in 
17)  iet  tiels  in  L.  and  M.  and      L.  and  M.  and  Roh. 
]tob.  (30)  come  deframkUmwuni  added 

(18)  en  la-^e  jn  L.  and  M.  de  7a      in  L.  and  M.  and  Roh. 
la  Rob.  (31)  et  added  in  U  aad  M.  and 

Kob. 
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The  other  S^c,  in  this  section  upon  that  which  hadi  been 
nid  are  evident. 

Bj  section  330,  it  is  evident  that  some  words  of  them-  ^^  *• 

selves  do  make  a  condition,  and  some  other  (whereof  our 
author  in  section  331  putteth  an  example)  do  not  of  tliem-  Vid.  sect.  aii. 
selves  make  a  condition  without  a  conclusion  and  clause  of  Vleta,  lib.  4.  cap.  9. 
re-entry:  and  many  times  (si)  makes  a  condition (c),  and  some-  ^'Rep.'*9!)  ^^'  ^^^^ 
times  a  limitation,  as  hereafter  shall  be  said  in  this  chapter.  Si, 

laesse potest  donationi  modus,  condliio^  sive  causa.    (*)  Sci-  (*)  *  ^^^'  ^y®' 
to  quod  (tit)  modus  est  (si)  conditio  (quia)  causa. 

Conditio  is  explained  before.  Modus  is  at  tills  day  properly  Brtcton,  ubt  snpra. 
taken  for  a  modification,  limitation,  or  qualification,  for  the 
vhich  also  the  law  hath  appointed  apt  words ;  and  because 
littleton  apeaketh  of  this  also  in  the  end  of  this  chapter,  I 
will  reserve  this  matter  to  his  proper  place,  where  the  reader 
AsH  perceive  excellent  matter  of  learning  touching  this  point. 

Causoy   the  cause  or  consideration   of  the  grant.    And  and  Pro. 

lierein  there  is  a  diversity  between  a  gift  of  lands,  and  a  gift  /Hob.*4i.  42.  5?Rep. 
of  an  anottitv,  or  such  like.     For  example,  if  a  man  grant  an  ^2.    Plo.  i4ia. 

'    J,         ^  ^  .  7  Rep.  9  b.  10.  28  b. 

aanuity  pro  una  acra  terra,  in  this  case  this  v^ord  pro  sheweth  Ante,  i44a.  .9  Rcd. 
tbe  cause  of  tlie  grant,  and  therefore  amounteth  to  a  cbndi- 
tioD;  for,  if  the  acre  of  land  be  evicted  by  an  elder  title,  the 
aonuity  shall  cease,  for  cessante  causa  cessat  effectus. 

And  so  if  an  annuity  be  granted  pro  decimis,  &c.  if  the 
grantee  be  unjustly  disturbed  of  the  tithes,  the  annuity  ceaseth. 
Aod  so  it  is  if  ao  annuity  be  granted  pro  consilio,  and  the 
gnmtee  refuse  to  give  counsel,  the  annuity  ceaseth.  So  if  an 
aiiQoity  be  granted  quod  prastaret  consilium,  this  makes  the 
graot  conditional. 

Bat  if  A.  pro  consilio  impenso,  8cc.  make  a  feoffment,  or  a  9  e.  4.  jo.   3S  £.  3. 
lease  for  life,  of  an  acre,  or  pro  un&  acra  terra,  &c.  albeit  ^^;^'z^'^^'^'^\' 
bedenieth  counsel,  or  that  the  acre  be  evicted,  yet  A.  shall  ^3.    5  £.  s.  tit.  Aunu. 

44.     41  E.  S.  19. 

Bot  re-enter;  for  in  this  case  there  ought  to  be  legal  words  of  52  E.  i.  AvoVvrie24e« 
cottiidon  or  qualification;  for  the  cause  or  consideration  shall  |g    s^h/o.  e.*    ^' 

------.-----._.--_.......-_—....—- —    10  E.  3.  44.    5  E.  2. 

(C)  That  the  general  meaiUDg  of  the  word  "  if"  impUes  a  condition  ^  ^'  ^'  ^'   ^^  ^'  **•  ^' 
fncedcflt,  unless  it  be  coutroUed  by  other  words,  see  hron^ld  w  Crow* 
^1 1  N.  R.  3«5.-i£d.] 
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not  avoid  the  state  of  the  feoffee.     And  the  reason  of  this 
diversity  is,  for  that  the  state  of  the  land  is  executed,  and 
.   the  annuity  executory. 

Fleta,  lib.  5.  mp.  34.       And  yet  sometime  in  case  of  lands  or  tenements  (causa) 

shall  make  a  condition.     As  if  a  woman  give  lands  to  a  maa 

and  his  heirs,  causa  matrimonii  pmloculi,  in  this  case  if  she 

either  marry  the  man,  or  tlie  man  refuse  to  marry  her,  she 

(a)  5  E.  2.  Cni  in  vita  shall  have  the  land  again  to  her  and  to  her  heirs,  (a )  But  of  the 
34.  tit.  Conditioo  Br.       .         . ,      .  -  •       ,      ,  •        .    . 

6  H.  4.  1.  otder  side,  it  a  man  give  land  to  a  woman  and  to  her  heirs, 

« 

causa  matrimonii  pralocuii^  though  he  marry  her,  or  the  wo- 
man refuse,  he  shall  not  have  the  land  again,  for  it  stands  not 
with  the  modesty  of  women  in  this  kind,  to  ask  advice  of 
(•)  i«  E.  1. 1.  Feoff,    learned  counsel,  as  the  roan  may  and  ought :  (•)  and  the  rather, 

meiit&Fait8il4.  r      *l  *  •      a  r    x.  i  • 

F.  N.  B.  205  L.  Vid.   ^^^  *°®^  *"  ^"®  <^^se  Of  the  woman  she  may  aver  the  cause, 

(for  the  reason  aforesaid)  although  it  be  not  contained  in  the 

deed,  yea  though  the  feoffment  be  made  without  deed. 


Beet.  565. 


Less  precise  wards  of         If  a  man  m^iketh  a  feoffment  in  fee,  ad  faciendum,  or  fa- 

condUtOHj  sufficient  m       .  a    -  .  'J  >        y 

*&«  fctJV'«  c«w«,  ciendoy  or  ea  uUentione,  or  ad  effectum,  or  ad  propositum^ 

tioneT&c!   Dyer^ise.   *^*  ^^^  feoffee  shall  do  or  not  do  such  an  act,  none  of  these 

tit"con<Mtion^i9"B?*   ^^'^^^  ™^^®  ^^^  ^^^^^  '"  **'®  '""^  conditional,  for  in  judgment 
PI.  Com.  14«.  of  law  they  are  no  words  of  condition ;  and  so  was  it  resolv- 

boct!  ^  b'tud.  lib.  2.     ^^'  "^''  '®  ^^^'^'  ^^  Com.  Banco,  in  the  case  of  a  common 

17e%:  ^B.";!!  m)K*   P^""""  ^  ^"^^  "^  ^''^  '^'"''^  ^^  ^^^  *^'"^'  ^'^^  s«>^'  ^r  the  like  words 
(I  Rol  Abi/407  4^8.  do  create  a  condition,  and  so  it  is  in  the  case  of  a  will  of  a 

409.  410.    ^loorc  •>?.  i      •  » 

2  Leon.  33,    3  Kep.    Common  person,  which  case  I  myself  heard  and  observed. 

64  a.     10  Ucp.  4:^  a.) 
in  wills, 

and  leases  for  years.         But,  for  the  avoiding  of  a  lease  for  years,  such  precise  words 

of  condition  are  not  so  strictly  required,  as  in  case  of  free- 

?«  H.^s.'^bj^rTrl:'    ''''''^  ^""^  inheritance,    (b)  For  if  a  man  by  deed  make  a  lease 
siibpaenaforlifaciurrp.   of  a  manor  for  years,  in  whicli  there  is   a  clause  (and  the 

said  lessee  shall  continually  dwell  upon  X\u^  capital  meb^uag- 
of  the  said  manor,  upon  pain  of  forleiture  of  the  said  term) 
these  words  amount  \o  a  condition. 

T^%"X'.t:66.         ^"^  ^^  '^  i^  i^  «"<^l>  «  ^•ati«<^  be  in  such  a  lease.  Quod  non 
4  Mar.  138.  hcebit,  to  the  lessee,  dare,  vcndere,  vel  concedere  statum,  tt 

suh  pana  forisfactur<c,  this  amounts  to  make  the  lease  for 

years  defeasible ;  and  so  it  was  adjudged  in  the  court  of  com- 

f^^^Lfr^o:J^t  "^°»Pl^^^^>>i"  queen  Elizabeth's  time;  imd  the  reason  of 

and  Ayei .    Vid.  PI.     the  couit  was,  that  a  lease  for  years  was  but  a  contract, 

3^tioefi'ca5e?  *°^     ^^ •^'^•^  O^^J  begin  by  word,  and  by  word  may  be  dissolved. 
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There  is  a  differeoce  between  a  rent  and  are«entry;  for,  925h* 

vpoQ  a  gift  in  tail,  or  a  lease  for  life,  a  rent  maybe  reserved  coiuiUhtu^mai^ 
without  deed  (d);  but  a  condition,  with  a  re-entry,  cannot  be  ((:>  K.3.  si  a 
reserved  in  those  cases,  without  deed.  2^4.^ 

JLSO,  if  a  man  make  a  deed  of  feoffment  to  another ,  and  J^ITTLBTOK. 
in  the  deed  there  is  no  condition^  i^c.  (either  in  deed  or  in  law)  [Sect.  359-  SSSb.] 
and  when  the  feoffor  will  make  livery  of  seisin  unto  him  by     t^^**^**>  ***  ^ 
force  of  the  same  deed,  he  makes  livery  of  seisin  unto  him 
upon  certain  conation  (22) ;  in  this  case,  uotfiing  of  the  tene- 
ments  passeth  by  the  deed,  for  that  the  condition  is  not  conf- 
prised  within  the  deed,  and  the  feoffment  is  in  like  force  as  if 
no  such  deed  had  been  made* 

Aud  the  reason  hereof  is,  for  that  the  estate  passeth  by  the  d98b« 

Uvery  of  seisin  (23).     And  in  this  case  the  feoffor,  upon  the  ^^^  :^^'^A«Lp.fOu 
dt;Uvery  of  seisin,  must  express  the  state  to  him  and  his  ^  ^*  ^  *•   S7  A  d. 
heirs,  or  to  the  heirs  of  his  body,  &c* 

If  an  agreement  be  made  between  two,  that  the  one  shall  31  Asp.  pi^ 
iafeofi  the  otlier  upon  condition,  in  surety  of  the  payment  of 
certain  money,  and  after  the  livery  is  made  to  him  and  hb 
heirs  generally,  the  state  is  holden  by  some  to  be  upon  con- 
dition ;  inasmuch  as  the  intent  of  the  parties  was  inot  changed 
at  any  time,  but  continued  at  the  time  of  the  livery  <e)« 

(SS)  4*.  added  in  Jm  and  M.  and         (29)  See  post,  48  a. 
Koh. 


(D)  This  is  to  be  understood,  at  common  law,  before  the  29Cha.S. 
e.  3.— [Ed.] 

(C)  A  mortgasre  will  not  be  easily  presnmed  against  an  absohite  coQ« 
▼e^iince,  especially  if  the  pomession  has  gone  alonie  with  the  conveyance^ 
VMirel  V.  I'urckuUf  Forrest.  61.;  bnt  parol  evidence  is  admissible  to 
shew  or  rspiain  the  real  intention  and  purpose  of  the  parties,  thonirh  the 
cooveyance  be  absolnte.  MaxvM  v.  MomUuute^  Pre.  Ch.  626*  Walktr 
\,  Halkt,r^  2  Atk.  98.  Joya«s  v.  SlathHrn^  3  A  tic.  588.  So  if  a  man  for 
money  mortgage  land  to  B.  by  deed,  being  of  sreater  yearly  valae  than 
tiir  interest  money,  and  before  the  seullng  of  the  deed  it  was  agreed  by 
woni,  that  the  mortgagor  should  Imve  and  receive  the  profits,  not  the 
mortgager,  this  is  good  and  nsu:\l  in  such  cases,  and  B.  may  plead  the 
verbal  agreement  to  avoid  the  danger  of  usury.  Burglary  v.  ElUaigtim^ 
Ufownl.  Rep.  191.  For,  in  such  caKen,  the  proof  offered  is  not  considered 
as  a  variation  of  Uie  agreement,  but  only  explanatory  of  what  it  was 
neant  to  have  l>een. 

But  it  is  a  general  rule,  that  parol  evidence  is  not  admissible  to  cod« 
tradkt,  or  vary,  or  add  to  the  terms  of  a  deed,  Ccumteas  qf  RMthun^t  casr, 
»  Co.  26.  BuckUr  v.  MiUerdj  t  VenU*.  107.  Ttmuy  v.  Ttaa^y,  3  Atk.  8. 
HtyntM  ▼.  H«rf,  .1  H.  Bl.  d59.  Metae  v.  Meastf  Cowp.  47, :  and  where 
tibe  deed  is  not  impeached  for  fraud,  or  other  illegal  matter  (Cottiat  ▼• 
Blmtfrn,  t  ^Vi|s.  347.  PoU  v.  Harobin^  ^  East,  416.  n.  Paxttm  ▼.  Pop- 
&«■,  9  East,  406.),  no  consideration  can  be  averred  or  proved  contrary 
o  that  expressed  m  the  deed ,  though  it  is  not  considered  to  be  contraij 


» 
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^^^' \^  F^}Slf^^      If  «  OMW  ra^lfi^  a  cbartcr  of  feoffaieiit  in  fee,  and  the 
184.  fe(^or  deliver  seisin  for  life,  die  feoffee  shall  hold  it  bat  (ot 

life;  but  if  the  livery  be  expressly  for  life,  and  also  according 
to  the  deed,  the  whole  feersiniple  shall  pass ;  because  it  hath 
reference  to  the  deed. 


[S<wt.AO.  2 16  a.] 

C<mdiitUm  fTteedenif 
to  enlarge  im  etMe^ 
wkemgiod, 

[CoKi,  216  a.] 

(8Rsp,75.    Plowd. 
481.) 

(Ant  26.) 


JlLSOf  if  land  be  granted  to  a  (24)  man  for  term  of  fzs^a 
years  upon  such  condition,  that  if  he  shall  pay  to  the  grantor 
within  the  mid  two  years  40  marks,  {25)  then  he  shall  have 
the  land  to  him  and  to  his  heirs,  6^c.  (here  S^c.  implieth  an 
estate  in  tail,  or  a  lease  for  life) ;  in  this  case^  if  the  grantee 
ester  by  force  of  the  grant,  without  any  livery  of  seisin 
made  unto  him  by  the  grantor,  and  after  he  payeth  the 
grantor  the  40  marks  within  the  two  years;  yet  he  hath  tto-i 
thing  in  the  land  but  for  term  of  two  years,  because  no  livery 
of  seisin  was  made  unto  him  at  the  beginnings  For  if  he 
should  have  a  freehold  and  fee  in .  this  case,  because  he 
hath  performed  the  condition,  then  he  should  have  a  freeM4 
by  force  of  the  first  grant,  where  no  livery  of  seisin  was 
made  of  this,  which  tvould  be  (26)  inconvenient,  S^c.  But  if 
the  grantor  had  made  livery  of  seisin  to  the  grantee  by  force 
of  the  grant,  then  should  the  grantee  have  the  freehold  and 
the  fee  upon  the  same  condition^ 


«l6a. 


Here  six  things  are  to  be  observed.  First,  Littleton  here 
putteth  an  example  of  a  condition  precedent  (f).  Secondly, 
that  such  a  condition  which  createth  an  estate  may  be  made 

(24)  home  not  in  L.  and  M.  nor  (26)  tneonvcittat^y  4^c.— tfitconfre 
Roh.  rtamm  in  L.  and  M.  and  Roh. 

(25)  que  ad4ed  in  L.  and  M.  and 
Roh. 

to,  or  inconsistent  with  a  deed,  to  prove  another  consideration  in  addition 
to  the  consideration  expressed.  2  Rol.  Abr.  786.  1  Co.  176.  Dyer,  t46  a. 
Vemon'e  ease,  4  Co.  S.  Craylkome  v.  Smubwrwe^  14  Ves.  170.  Phil.  Law, 
Evid.  425. 

So  it  is  an  established  principle  in  courts  of  equity  as  well  as  in  the 
pommon  law  courts,  that  parol  evidence  of  the  intflotion  of  the  parties  is 
not  admissible  to  vary,  or  add  to  the  terms  of  a  written  agreement.  FeU  v. 
CA«ni5tfr2aine,  2  Dick.  424.  Hare  v.  Skewfwoedj  i  Yes.  241.  Jordw  v.  SaW' 
kiMSf  5  Br.  C.  C.  888.  Juefcwn  v.  Cater,  5  Yes.  688.  H'oUtan  v.  Hmth, 
7  Yes.  811.  Bat  when  a  court  of  equity  is  called  upon  to  exercise  its  pe* 
culiar  jurijidiction,  by  decreeing  a  specific  performance,  the  partvio  be 
charged  is  admitted  to  shew,  that,  under  the  circumstances,  the  plaintiff  is 
not  entitled  to  have  the  ai;reement  specifically  performed.  S.  C.  7  Yes. 
219.  Clarke  v.  Groirt,  14  Yes.  524.  Ramahati<m  v.  Gosdea,  1  Yes,  &  B. 
165.     Wvnek  V.  If mcAMfcr,  \  Yes.  *&  H.  575.— [Ed.] 

(F)  As  to  conditions  precedent  and  subseciaent,  see  i^nt^,  D.(A.)p.  l. 
and  infra,  n.  (K)  p.  19.— [Ed.] 
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by  parol  without  deed(o).    Thirdly,  that  livery  of^seino  ia 

this  case  must  be  made  before  the  lessee  enter,  (as  Littleton 

here  saitfa  at  the  beginning),  for,  after  his  entry,  livery  made 

to  him   that  is  in  possession  is  void  (h).     Fourthly,   that       Vid.  sect,  60. 

if  no  livery  of  seisin  be  made,  that  no  fee-simple  doth  pass,  ' 

aldiough  the  money  be  paid.    Fifthly,  that  it  is  inconvenient 

that  the  fee^imple  should  pass  in  this  case  without  livery  of 

seisin.    Sixthly,  that  argumetUum  ah  inconvenienH  is  forcible 

in  law,  as  often  hath  been  and  shall  be  observed.    See  more 

of  this  kind  of  condition  in  the  section  next  following  (*). 

ALSO,  if  land  be  granted  to  a  man  for  term  -of  fioe  LITTLETON. 
years,  upon  condiiiony  that  if  he  pay  to  the  grantor  w^hm  [Sect.S50.2l6b.] 
the  too  ^r$t  years  forty  marks,  that  then  he  shall  have  fee, 
or  othermse  but  for  term  of  the  five  years,  and  livery  of 
seisin  is  made  to  him  by  force  of  the  grant,  now  he  hath  a 
fee-^mpU  conditional,  S^c.  And  if  in  this  case  the  grantee 
do  not  pay  to  the  grantor  the  forty  marks  within  the  first  two 
years,  then,  immediately  after  the  said  two  years  past,  the 
fee  and  the  freehold  is  and  shall  be  adjured  in  the  grantor, 
because  that  the  grantor  cannot  after  the  said  two  years  pre^ 
sently  enter  upon  the  grants,  for  that  the  grantee  bath  yet 
title  by  three  years,  to  have  and  occupy  the  land  by  force  of 
the  same  grant.  (By  this  it  appeareth,  that  albeit  the  lessfse  bad  [Coca,  2 1 8  b.]| 
fro  tempore  a  fee-simple,  yet  after  that  fee-simple  is  divested 
oat  of  him,  and  vested  in  the  lessor,  he  shall  hold  the  land  for 
three  years  by  the  express  limitation  of  the  parties).  And  so^ 
because  that  the  condition  of  the  part  of  the  grantee  is  broken, 
and  the  grantor  cannot  enter,  the  law  will  put  the  fee  and 
tie  freehold  in  the  gratUor,  For  if  the  grantee  in  this  case 
makes  waste,  then  after  the  breach  of  the  condition,  8fc.  and 
after  the  two  *years,  the  grantor  shall  have  his  writ  of  waste.  ^217  4* 

And  this  is  a  good  proof  then,  that  the  reversion  is  in  him,  Sfc»  * 

**  Then  he  hath  a  fee-single  conditional,  S^c.**    The  like  is  261  b. 

of  an  estate  hi  tail,  or  for  life.  ^* ^^^' ^®> 

Many  are  of  opinion  against  littleton  in  this  case,  and  OiiteM«/»rsrwrf,cwi- 

^  .      .  ..    r       •       1    •     .  ditUmed  U  have  fte, 

their  reason  is,  because  the  fee-simple  is  to  commence  upon  ami  uvery  tkermpm, 

whether  a  fee  amdu 
(*)  See  the  next  note.  tUmal  panes  9 

(G)  TlMt  is,  at  common  law,  before  the  ttatate  of  Cha.  2.  c«  5,^[£^] 
(U)  Vide  48  a.  post,  Chap.  36.  Of  Feoffments.— {£<l.l 


It  oy  ESTATES  vrom  condition,     book  is* 

a  condition  precedent,  and  tlierefore  cannot  pass  until  tlie  con- 
dition to  be  performed ;  and  that  here  Littleton  of  a  condi- 
tion precedent  doth  (before  the  performance  thereof)  make 
it  subsequent :  and^  for  proof  of  their  opinion,  tbeyavoiicb 
many  successions  of  authorities,  that  no  fee-simple  should 

SiE.  1.  tit.  Feoff,     pass  before  the  condition  performed.     31  E.  1.   tit.  Feoff- 
■lentftand  Faits  119.  •  r»  «• 

ments  and  Faits  H9«   A.  letteth  a  manor  to  B.  for  term  of 

twenty  years,  and  the  deed  ^ould,  that  after  die  term  of 

twenty  years,  that  B.  andhb  heirs  should  hold  the  said  manor 

for  ever  by  twelve  pounds  rent,  A.  taketh  a  wife,  and  dieth 

before  the  term  be  past,  the  wife  of  A.  demands  dower.  And 

there  Wayland,  chief  justice,  saitli,  that  the  fee  and  the  frauk- 

tenement  doth  repose  in  the  person  of  the  lessor  until  the  term 

be  past,  for  before  that  the  condition  is  not  performed ;  for 

if  the  lessor  had  aliened  the  land  before  the  end  of  the  term, 

B.  should  not  recover  by  a  writ  of  assise,  and  by  ibe  deatli  of 

^217  at  the  lessor  the  chief  lord  should  have  had  the  wardship  *of 

*     the  heir  of  the  lessor ;   and  bv  judgment  the  wife  recovered 

dower,  for  the  termor  could  not  have  fee,  all  which  be  thi; 

words  of  that  book. 

ts  £.  2.  tit.  Voucher        12  E.  2.  tit.  Voucher  265.     J.  letteth  lands  to  B.  for  eight 
Flow.  481.)  years,  and  if  the  lessor  pay  not  a  hundred  marks  to  the  lessee 

at  the  end  of  the  term,  tiiat  then  he  sIkiII  have  fee :  by  the 
non-payment  of  the  money,  the  fee  and  frank-tenement  ac- 
crueth  to  him,  and  before,  the  lessee  cannot  be  impleaded  in 
a  pracipe^  neither  shall  he  vouch. 

(d)  7  E.  3. 10.    PI.         (d)  7  E.  3.  10.  I.  letteth  certain  lands  to  N.  for  the  teroi 
Com.  Saye's case  272.     ^  *    .  .       t     i    » -n-        ■      ■  .. 

of  ten  years,  rendermg  a  hundred  shiinngs  by  the  year  to  him 

and  his  heirs^  and  granted  by  deed,  that  if  he  held  the  lands  over 

to  him  and  his  heirs,  that  he  &houId  render  by  the  year  £Q0 : 

the  lessor,  during  the  term,  brought  an  action  of  debt  for  tl>e 

rent.     And  there  lierle,  chief  jiisuce  of  the  common  pleas, 

giveth  the  rule,  that  during  the  term  the  lessee  had  but  for 

years,  and  therefore  the  action  of  debt  maintainable. 

W44E.S.  tit.  Attaint      (e)  44  E.  3.  tit.  Attaint.  GC.  &  43  Ass.  p.  41.     D.  and  A. 

enfeoff  the  two  plaintiflfs  in  the  assise,  they  let  those  lands  to 
S.  for  term  of  nine  years  upon  condition,  that  if  the  plaintiif  • 
in  Ae  assise  pay  a  hundred  shillings  to  S.  during  the  term. 
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that  S.  shall  have  it  but  for  nine  years,  and  if  they  pay  it  not, 
that  S.  ^hall  have  fee.  S.  continueth  his  estate  by  one  year, 
and  after  gninteth  his  estate  to  one  H.,  which  H.  continueth 
Us  estate  by  two  years,  and  granteth  the  residue  of  the  term 
to  R^  and  within  the  term  of  nine  years  the  plaintiffs  in  the 
assise  pay  the  hundred  shillings  to  S. .  R.  continueth  his  pos- 
session after  the  term,  and  infeoffeth  D.  ^bich  infeoffeth  the 
liOfd  Furaival,  against  whom  and  others,  witbout  any  claim 
or  entry  made  by  the  plaintiffs,  after  the  nine  years  ended,  he 
brought  his  assise,  and  after  ad^ottrnment  recovered. 

(fyiO  E.  S.  S9  &  40.    R.  doth  let  certain  lands  to  I.  for  (/)  lo  E.  s.  S9.  40. 
term  of  twelve  years,  and  in  surety  of  his  term  he  maketh  a  Jfiifpi/com. 
charter  of  the  fee  upon  condition,  that  if  he  be  disturbed  Browniog^cMeiss. 
wiihiu  the  term,  that  he  cannot  hold  the  lands  until  the  end 
of  the  term,  that  then  he  shall  hold  the  lands  to  him  and  his 
heirs  for  ever,  and  seisin  was  delivered  upon  the  one  charter 
and  the  other.    R.  within  the  term  ploughed  and  sowed  the 
land,  and  took  the  profits  against  the  will  of  I.,  and  I.  upon 
dbis  disturbance  had  fee  and  recovered  in  assise. 

€  R.  £.  tit.  Qnid  Juris  clamat.  20.  If  a  lease  l>e  made  for  e  R.  s.  tit. 
a  terra  upoucoodatioB,  if  the  lessee  pay  a  certain  sum  within  ^  ^'°^^'  ^' 
the  term,  that  then  he  shall  have  fee,  if  he  pay  the  money  he 
shall  have  the  fee,  but  if  before  the  day  of  payment  the  lessor 
ievieth  a  fine  to  another,  the  lessee  ought  to  attorn  by  pro* 
testation,  and  if  he  pay  the  money,  the  couusee  shall  have  it^ 
and  the  conusee  shall  have  the  rent  reserved  until  the  day  of 
payment;  and  if  land  be  letten  for  term  of  years  upon  condi- 
tion, that  if  the  lessee  be  ousted  within  the  term  by  the  lessor, 
that  he  shall  have  fee,  if  he  be  ousted,  he  shall  have  fee  by 
the  condition,  and  notwithstanding  he  shall  not  have  any  as- 
sise, but  he  must  have  possession  after  the  ouster,  and  of  this 
he  shall  have  an  assise. 

•  And  generally  the  books  (*}  are  cited  that  make  a  diversity  ^9,y  j^  h.  ^^i.  |g^ 
between  a  condition  precedent  and  a  condition  subsequent.      ]^^'Q'sb  ^* 

And  lastly,  they  cite  Dyer,  (g)  lOEIiz.  281.  and  in  Say  (^)Dyer.  loElbt. 
and  Fuller's  case,  PI*  Com.  27^^',  tlie  opinions  of  Dyer  and 
Browne. 
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NotwitfaftUmding  all  this,  there  are  those  that  defend  the 
opinion  of  Little.ton,  both  by  reason  and  authority.  By  rea- 
son,  for  that  by  the  rule  of  law  a  livery  of  seisin  must  pass 
a  present  freehold  to  some  person,  and  cannot  give  a  freehold 

yid.IJtt.  Inthcchap.  M/uiuro,  as  it  must  do  in  this  case,  if  after  lirery  of  seisin 

ter  of  Estates  for  j     l    ii.    •    1 1  . 

Years.  made  the  n«ehold  and  inheritance  sliould  not  pass  presently, 

but  expect  until  the  condition  be  performed  ;  and  therefore 
if  a  lease  for  years  be  made  to  begin  at  Michaelmas,  the  re- 
mainder over  to  another  4n  fee,  if  the  lessor  make  livery  of 
seisin  before  Michaelmas,  the  livery  is  void,  because,  if  it 
should  work  at  all,  it  must  take  cfFect  presently,  and  cannot 
expect. 

il'^^P^*^-   **?P-      Secondly,  they  say  that  when  the  lessor  makes  livervto 
67  a.   Post,  sraa.)     a.    1  V  .  ,     - . 

tbe  leaee^  it  cannot  stand  with  any  reason  that  ag^nst  hia 

own  livery  of  seisin  a  freehold  should  remain  in  the  lessor, 
seeing  there  is  a  person  able  to  take  it.  But  ,if  a  man  by 
deed  make  a  leaae  for  years,  the  remainder  to  the  right  heirs 
of  I.  S.,  and  the  lessor  make  livery  to  the  lessee  secundum  far- 
mam  charts,  this  livery  is  void,  because  during  die  life  of  1.  S. 
bis  right  heir  cannot  take  (for  nemo  est  hares  viventis),  and 
in  that  case  the  freehold  shall  not  remain  in  the  lessor,  aiid 
expect  the  death  of  I.  S.  during  the  term ;  for  although  I.  S. 
die  during  the  term,  yet  the  remainder  is  void,  because  a 
livery  of  sebin  cannot  expect. 

S17  b.  -And  they  say  further,  that  seeing  aU  the  books  aforesaid 

(t  Rep.  55.)        prove  that  such  a  condition  is  good,  and  that  the  livery  made 

to  the  lessee  is  effectual,  by  consequence  the  freehold  and 
inheritance  must  pass  presently  or  not  at  all. 

And  it  is  not  rare,  say  they,  in  our  books,  that  words  shall 
be  transposed  and  marshaOed  so  as  the  feoffment  or  grant 

W.  oSL*m?"^      """^  ^^  ''®^*'     ^*^  ^^  *'  •  ""*"  *°  *«  "^"^^  ""f  February 

make  a  lease  for  years,  reserving  a  yearly  rent,  payable  at  the 

feasts  of  Saint  Michael  the  Archangel,  and  die  Annuncia- 

tion  of  our  Lady,  during  die  term,  die  law  (in  this  case  of 

reservation)  shall  make  transposidon  of  die  feasts,  viz.  at  die 

feasts  of  die  Annunciation,  and  of  Saint  Michael  the  Arch- 

•ngel,  diat  die  rent  may  be  paid  yearly  during  die  term.  And 
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SO  it  is  (i)  in  case  of  a  grant  of  an  annuity.  And  further  ttiisy  (t)  lo  E.  $.  Seignior 
take  a  diversity  in  this  case  between  a  lease  for  life  and  it  foK^Y."* Vl'c^^^^  *' 
lease  for  years.  For  in  case  of  a  lease  for  life  with  such  a  NichoPi  caae,  4S/- 
coodiuoD  lo  have  fee,  they  agree  that  the  fee-simple  passeth 
not  before  the  performance  of  the  condition,  for  that  the 
livery  may  pre3ently  work  upon  the  freehold ;  but  otherwise 
it  is  in  the  case  of  a  lease  for  years.  Also  they  take  a  diver* 
sicy  between  inheritances  that  lie  in  grant  and  inheritances 
that  lie  in  livery.  For  they  agree  that  if  a  man  grant  an  ad- 
vowson  for  years  upon  condition,  that  if  the  grantee  pay 
twenty  shillings,  &c.  within  the  term,  tliat  then  he  shall  have 
fee,  the  grantee  shall  not  have  fee  until  the  condition  be  per- 
formed. Ei  sU  de  nmiUbm.  Bnt  otherwise  it  is  where 
lively  of  seisin  is  requisite,  and  therefore  if  the  king  make  such 
a  lease  for  years  upon  such  a  condition,  the  fee^simple  shall 
not  pass  presently,  because  in  that  case  no  livery  b  made. 

They  abo  make  several  answers  to  the  authorities  before 
cited.  For  as  to  the  case  in  31  E.  1.  they  say  that  either 
the  case  is  misreportcd,  or  else  the  law  is  against  the  judg- 
ment. For  the  case  is  but  this,  that  a  man  make  a  lease  of 
a  manor  to  B.  for  twenty  years,  and  that  after  the  twenty 
years  B.  shall  hold  the  manor  to  him  and  his  heirs  by  twelve 
pound  rent,  and  (as  it  must  be  intended)  maketh  livery  of 
seiM,  in  this  case  it  is  cle«r  (say  they)  that  B.  hath  a  fee- 
Amide  mauUenani,  for  Iheie  is  no  condition  precedent  in  th« 


As  for  the  case  in  12  E.  2.,  the  case  (as  it  is  put  in  the  Seignior  Stafford's 
book)  is,  that  John  de  Marre  made  a  charter  to  John  de  Bur-  ' "  '  ^"^"^ 
ford  of  fee-simple,  and  the  same  day  it  was  covenanted  be- 
tween them  that  John  de  Burford  should  hold  the  same  tene- 
ments for  eight  years,  and  if  he  did  not  pay  a  hundred  marks 
at  the  end  of  the  term,  that  tlie  land  shall  remain  to  John 
de  Burford  and  his  heirs.  In  which  case,  say  they,  there  i» 
direct  repugnancy;  for,  firsts  the  charter  of  the  fee-simple 
was  absolute,  and  after  the  same  day  it  was  covenanted  be- 
tween them,  &c.  this  covenant,  being  made  after  the  charter, 
could  neither  alter  the  absolute  charter,  nor  upon  a  condi- 
tioB  precedent  give  him  a  fee-simple,  that  had  a  fec'simplC' 
before. 
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To  all  the  other  books,  viz.  7  E.  3.  10  E.  3.  10  Ass. 
44  E.  3.  43  Ass.  and  6  R.  2.  they  say,  that  being,  rightly  un- 
derstood -they  are  good  law  ;  for  in  some  of  these  books,  as 
namely  10  E.  3.  10  Ass.  &c.  it  appeareth  that  there  was  a 
charter  made  in  surety  of  the  term,  which,  say  they,  must 
be  intended  thus,  riz.  a  man  maketh  a  lease  for  years,  the 
lessee  enters  and  the  lessor  makes  a  charter  to  the  lessee, 
and  thereby  doth  grant  unto  him,  that  if  he  pay  unto  the 
lessor  a  hundred  marks  during  the  term,  that  then  he  shall 
have  ^nd  hold  the  lands  to  him  and  to  his  heirs. 


PLGoBk  iaKidiol**       In  this  case,  say  they,  there  need  no  livery  of  seisin,  but 

doth  enure  as  an  executory  grant  by  increasing  of  tlie  estate, 
and  in  that  case,  widiout  question,  tlie  fee-simple  passeth  not 
before  the  condition  performed. 

And  therefore  Littleton  warily  pntteth  his  case  of  an  es- 
tate made  all  at  one  time  by  one  conveyance,  and  a  livery 
made  thereupon. 

For  Littleton  himself  in  the  section  before  saith,  that  in 
that  case  without  a  livery  nothing  passeth  of  the  freehold 
and  inheritance. 

And  this  diversity  (say  they)  is  proved  by  books ;  and  there- 
^)]0£.l.  51.  iipon  they  cite  {k)  10  E.  3.  54.    In  a  writ  of  dower  the  te- 

nant vouched  to  warranty;  the  vouchee  as  to  part  pleaded 
that  the  husband  was  never  seised  of  any  estate  whereof  she 
might  be  endowed ;  as  to  the  residue  the  tenant  pleaded  that 
be  leased  to  the  husband  in  gtige  upon  condition,  that  if  the 
kssor  paid  ten  marks  at  a  certain  day,  tliat  he  should  re-enter, 
and  if  he  failed  of  payment,  that  the  land  should  remain  to 
the  hpsband  and  his  heirs,  which  must  be  intended  to  be 
done  by  one  entire  act,  and  pleaded  that  he  paid  the  money 
at  the  day,  which  is  allowed  to  be  a  good  plea :  ^rgo^  the 
fee-simple  passed  by  the  livery,  otherwise  the  plea  had 
amounted  that  the  husband  was  never  seised,  &c.  And  say 
ihey,  that  it  cannot  be  inT<^nded  that  the  judges  should  be  of 
one  opinion  in  Trinity  term,  and  of  another  opinion  in  Mi- 
chaelmas term  in  the  same  year,  and  therefore  (they  h<dd) 
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tlieir  several  opioiong  are  in  respect  of  the  ssid  div^rsilj  <^ 
tbe 


(1)3%  £.  3.  tit.  Garr.  30.    A  tenant  by  tbe  curtesy  made  (0  ss  E.  s.  tit.  Ganr. 
a  lease  for  years,  and  in  surety  of  the  term,  8cc.  made  a 
charter  in  fee-simple,  and  made  livery  according  to  the  char- 
ter (note  a  special  mention  made  of  livery  in  this  case);  and 
issue  being  taken  in  an  assise,  whether  the  ^tenant  by  the  cur-  *2I8  a. 

tesy  demised  in  fee,  upon  the  special  matter  found,  it  was 
adjudged  that  a  fee-simple  passed,  and  that  the  heir  might 
enter  for  a  forfeiture,  which,  say  they,  in  case  of  liver}*  is  an 
express  judgment  in  the  point  agreeing  with  the  opinion  of 
Littleton. 

(m)  43  E.  3.  35,  In  an  action  of  waste  against  one  in  (m)  43  £.  s.  Sft. 
lands  whicb  be  held  for  term  of  years,  Belknap  pleaded  thus 
for  the  defendant:  that  the  defendant  was  seised  in  fee,  and 
infeoffed  the  plaintiff,  &c.  and  after  the  plaintiff  demised  the 
land  back  again  to  the  defendant  for  years  upon  condition, 
that  if  tbe  defendant  paid  certain  money,  &c.  that  then  the 
defendant  might  retain  the  land  to  him  and  to  his  heirs,  and 
if  not,  die  plaintiff  might  enter,  &c.  and  pleaded  that  the 
term  endured,  and  that  tbe  day  of  payment  was  not  come, 
and  demanded  judgment,  if  the  plaintiff  may  maintain  an 
action  of  waste,  inasmuch  as  the  defendant  bad  now  a  fee- 
simple,  and  shewed  forth  tbe  indenture  of  lease  with  the 
conditioii  (which  agreetb  with  Littleton's  case),  all  being 
done  at  one  time,  and  by  one  deed,  and  a  livery  intended, 
and  with  Littleton's  opinion  also.  It  is  true,  say  they,  that 
Civen£di|  accoimsel  with  tbe  plaintiff,  offered  to  demur,  but 
never  proceeded,    (n)  Vide  20  Ass.  pi.  20.  («}  <o  Au.  pi.  ta» 

Other  authorities  they  cite,  but  these  (as  I  take  it)  are  the 
principal,  and  therefore  for  avoiding  of  tediousness,  having 
I  fear  been  too  long  upon  this  point,  the  others  1  omit. 
Oaly  diis  they  add,  that  Littleton  bad  seen  and  considered  of 
tbe  said  books,  and  have  set  down  bis  opinion  where  livery 
of  seisin  is  made  upon  a  conveyance  made  at  one  time,  as 
hadi  been  said,  that  he  bath  fee-simple  conditional. 

Vol.  IL  c 
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Lib.  8.  fol.  90.  Bel^lgne  Itctorj  utere  tuo  jdUUcio,   nihil  enim  impedio* 

45.    Plowd.  7a.)        Conditio  beneficialis  qua  statum  tbnstruit  benigni  setundunt 

verboruni  inteniionem  est  interpretanda,  odiosa  autem  quet 
.   iiatum  destruit  ttricti  secundum  terborum  proprietaiefn  est 
kccipienda  (t); 

Coniiiiokprtetdenihe'  A  lease  is  made  to  K  man  and  a  woman  foi^  tneir  lives  uponf 
etmar'm:    '  condition,  that  which  of  them  two  ichali  first  marry,  that  one 

sbaH  have  fee,  they  intermarry^  neither  of  them  shall  have 

fee,  for  the  uncertainfy. 

t^Vithteommp^  Note,  if  the  condition  be  to  increase  an  estate  (that  is  t#' 
theUnor,^  ftjfflc'v  ^^y^  j^  y^^^^  f^^  upon  payment  of  money  to  the  lessor  oi 
(Plow.  481  a.    Post,  his  heirs  at  a  certain  day ,  before  the  day  th6  lessor  is  attainted 

of  treason  or  felony,  and  also  before  the  day  is  executed^ 
now  is  the  condition  become  impossible  by  the  act  and  offence 
of  the  lessor,  and  yet  the  lessor  shall  not  hav6  fee,  because 
u  precedent  condition  to  increase  an  estate  must  ht  per* 
formed,  and  if  it  become  impossible,  bo  estate  shall  rise. 

206h.  If  a  nvan  make  a  feoffment  in  fee  upon  cohditioki  that  the 

E^St'^S'fty  ^^^^^^  ^'^"  re-infeoff  him  before  ^h  a  day,  and  before  the 

e9tuU  u  absolute :  /j^  j^  ^^  case  put  by  Llttlctoh,  and  so  fiiHy  coftimHilcd  6ti  by  l^rcl 

55  H.  6.  tit  Barre  Cokl!,  v^batevef  4^abl  may  e^t  ak  to  tbe  point  wither  Uie  graau^ 
set,  37  H.  6.  Barre  took  a  eonditiOnal  fee  iibmediately  on  the  conveyance  and  livery  brin^ 
60.  2  £.  3.  9.  9  Elia.  made^  it  it  qikife  cletfr  titat  tike  eoiidition  itself  is  good>'  and  that  6ia  per- 
I>yer  263.  S8  H.  8.  formance  thereo/  the  fee-simple  will  pass.  And  it  ^^'a^  resolv^  in  Lerd 
30.  (8  Rep.  83  a.  Stqffhrd^e  case  (8  Co.  74.),'  tliat  suf  h  a  ^rant  may  be  good  as  wdl  of  thing* 
9:^  a.    Hab.  24.)  irbich  Ke  t»  ^aitf  as  of  tfiings  itfhidi  lie  ta  Hverv  ;  and  inay  be  aki&exed  aa' 

vrcil  to  an  estate  tail,  which  cannot  be  dive^ed,  as  to  an  estate  for  life 
or  years,  which  teiay  lie  Merged  by  the  access  6f  a  areater  estate.  Bat 
such  increase  of  an  estate  by  force  of  such  a  condition  ousht  to  have  four 
bicidents :— 1st.  There  ought  to  be  a'partietdar  estilte  as  a  l^adatioti  lor 
the  inorease  to  take  effect  upon,  which  particular  estate  must  not  ba 
an  estate  at  will,-  nor  revocable,  nor  contingent.  2d)y.  Sueh'  partleular 
estate  ought  to  contkine  in  the  leS^ec^  or  grantee,  iiiitil  the  inerease 
happens,  without  any  alteration  of  privity  in  estate  by  ali(*nati<m  of  the 
fessee  or  grantee :  but  such  increase  need  not  take  place  immediately 
upon  the  particular  estate,  but  may  ennre  as  a  mediate  remainder,  sub- 
sequent to  an  intermediate  remainder  for  life,  dr  In  tail  lb  somebbdy  else. 
2)d(y.  That  the  increase  must  vest  and  take  eiiR^t  immediately  npon  the 
performance  of  the  condition,  or  never.  4thly .  That  the  particular  estate, 
and  the  uicrease,  oaglit  to  taJre  cfiect  b^  one  and  tlie  same  iiisCrdmeDt  or 
deed^  or  by  several  deedl,  delivered  at  one  and  the  same  time  (which. 
In  effect,  ii  the  same  thing,  for  quet  tKefmlhufntifiuWt  ta  e$se DuMalur) ;  be- 
cause the  particular  estate,  and  the  increase  thereupon,  is  only  a  graat 
to  take  effect  out  of  one  and  the  same  root ;  ahd  though  the  increase  Teat 
at  a  different  time,  yet,  when  it  is  vested,  it  has  its  force  and  effcietffMa 
the  same  grant.  8  Co.  77  a.  Feame.  Cont.  Rem.  420. 422.  4th  ed.  £i 
rid.  Sheph.  Touch.  M.  129.  where  anofh'^  requisite  is  uevtkmed^  naine- 
ly,  that  the  condition  upon  which  the  increase  is  to  take  place,  must  ba 
possible  and  lawful.  As  to  the  doctrine,  tliat  a' freehold  at  common  law 
eaaaot  be  in  abeyance,  s&t  the  note  to  foi.  S42  b.— [£d.] 
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duy  the  feodbr  di^seis^  the  feoffee,  and  hold  liiin  oift  by  Torce 
luitil  die  day  be  past,  the  state  of  the  feoffee  is  absoltite, 
for  **  the  feoiSfor  is  the  cause  wherefore  the  cotidition  cannot 

be  performed,  and  the  re  fore  shall  iieVer  take  advantage  for 

non-performance  thereof.*'     (o)  And  so  it  is  if  A.  b6  botind  (o)4  H.^.  4.  soH.ft, 

to  B.  that  J:  S.  shall  ttiarty  Jane  G.  before  such  a  day,  and  57.  in  protection.  ' 

before  the  day  B.  marry  widi  Jane,  he  sliall  never  take  a^  pij^gai.)®'    ^^^* 

Tantage  of  the  bond,  fdr  that  he  himself  is  the  mean  that  tlie 

condition  could  not  be  performed.     And  this  is  regularly  true 

in  all  cases. 

It  is  to  be  obserx'ed,  that  where  the  condition  bccomelh  20fi  a; 

Impossible  to  be  performed  by  the  act  of  God,  as  by  death,    ''  ^  ^^  «^*  ""^  ^"^ 
&c.  the  state  of  tlie  feoffee  shall  not  be  avoided  (k),  as  siiall 
be  said  beTrftftcr  in  tliis  chapter. 

(K)  At  the  commencrmrfit  of  tliis  diaptrr  sotno  olrorvsilions  were 
madet}  to  conditions  prtcedent  and  Rnl)sc(|npnt,  wliicli  subject  may  b6 
h^rf  coDTeniently  resnmccl.  Conditions  precedent  are  such  as  must  l»o 
paartBally  performed  before  the  estate  can  vest.  Conditions  subsequent 
are  irfceb  the  estate  is  execnted  ;  but  the  continimnoc  of  snrh  estate  de- 
fend* wi  tlw  breaHi  or  perfbnnancc  of  t!ic  condition.  There  are  no  pre- 
rtv trcfanicat  words  reqnirtd  iu  a  deed  to  make  rt  sstipntallon  a  condition 
prerrdent  ot  snbseqneiit;  neither  docs  it  depend  on  the  circumstance^ 
vbetber  the  clause  is  placed  (irior  or  posterior  in  the  deed,  so  that  it 
operates  as  a  proviso  or  covenant t  for  the  same  words  have  been  con^ 
•troed  to  operate  as  either  the  one  or  the  other,  according  to  the  nam  re 
of  the  transaction.  Hotham  v.  E,  f.  Company.  1  T.  R.  645.  So  in  wills; 
it  is  folly  s^ntlcd  tliat  a  condition  is  to  be  c'ensh'ned  to  be  precedent  or 
Mhseaaenty  as  the  intent  of  tlie  testator  may  require.  Tlie  question  &I- 
wayt  ifk,  whrtlier  the  thing  is  to  happen  before,  or  atYer  the  est.ite  is  td 
\t*X;  if  t>efore,  the  condition  is  precedent;  if  after,  it  is  subsequent. 
Oc^,  d.  Ptai9ner  y.  Shtddmorey  f  Bos.  &  Pul.  S9.5. 

Questions  depending  on  the  doctrine  of  conditions  precedent  and  snbse- 
^neat,  frequently  occnr  on  devises  to  whidi  a  coiidition  of  marriage  is  an- 
m\fd.  With  N^rd  to  which  class  of  cases,  it  seems  settled,  that  where 
a  ^ftor  deTt§e,  to  which  a  condition  in  restraint  of  marriaifc  is  annexed  j 
is  of  land,  or  a  charge  on  land,  if  such  condition  be  precedent,  it  must  l>i^ 
•trictly  performed,  in  order  to  entitle  the  party  claiming  to  tlie  benefit  of 
»ocb  ffih,  Bertie  t.  LonI  FalkUtnd^  S  Ch.  Oi.  ISO.  2  Vcrn.  338,  339. 
t  Freem.  «0.  JFVy  ▼.  Porter^  1  Mod.  300.  Reeres  v.  Hearne^  M.  4  Geo.  2: 
5  Vin.  Atn-.  343.  Harrof  v.  Attony  1  Atk.  561.  PuUen  v.  Ready^  1  Wih.  3]. 
Jttpuk  ^.  itfurltn,  3  Atk.  330.  1  Wils.  130.  Randall  v.  Paffne,  1  Bro. 
C  C.  55. ;  if  the  condition  be  sobsequent,  its  validity  will  depend  on  its 
bHsg  P«cfa  as  the  law  will  allow  to  divest  an  estate.  3  Atk.  377,  8.  Pul- 
if%  T.  Rcsdy,  2  Atk.  56f .  590.  Infra^  206  b.  Bnt  where  the  gift  or  legacy^ 
to  which  a  condition  of  marriage  is  annexed,  is  charged  on  personal  estate, 
aod  therfe  b  do  devise  over,  such  condition. is  only  considered  in  terroremy 
whether  it  be  precedent  (Hartey  v.  Aston,  stipra.  DaiUy  v.  Desbwtctrie^ 
9  Atk.  961.  Reynuh  v.  Marttn,  supra.  Eltan  v.  EUon,  1  Wils.  lo9i 
1  Ves.4.  5  Atk.  .V)4.),  or  subsequent.  BeUasis  v.  Ermine^  1  Ch.  Ca.  Svf.  • 
Smfhiff  T.  Barley,  Prec.  Ch.  562.  Jertis  v.  Duke,  1  Vertyeo.  Underwood 
T.  Vorrw,  •  Atk.  184.  PuUen  v.  Ready,  1  Wils.  21.  2  Atk.  587.  Mar- 
fi^i  T.  Bainbrid^ey  1  Mad.  Rep.  590.  And  in  such  case,  if  the  condi* 
tino  be  «nl»eqnent.  It  shall  not  divest  the  legacy  alre^idy  vested ;  but,  if 
the  condition  be  precedent,  it  will  (thdngli  in  terrotttn)  necessarily  pre* 
^eot  the  legacy  from  vesting,  until  the  marriage  (though  witlioiit  any 
^Rucat  obtained}  be  performed.    Oarbut  v.  HiUoiiy  i  Atk*.  381.  Atk'jn$  v. 

c  2 
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BkcMftt.  t  A<k.  600.  Pidlai  ▼.  ItM^r,  t  Atk.  590.  Elton  ▼.  £tt«m  WOs. 
159.  1  Ves.  i.  S  Atk.  50i.  BtmH^  t.  JttadUfy,  t  Bio.  C.  C.  303. 
Kmafi^  V.  JVbfm,  AmU.  66t.  Bat  if  the  cift  or  legncy  be  glTen  over,  in 
tbe  OTeiil  of  fke  conditioa  briog  btokeB,  dicn  the  condition  will  be  allow- 


ed to  Mrevnll.    $M9m  ▼.  J«viM,  t  Ch.  Rep.  95.    Pigg^ii  ▼•  Jtfbfrit,  SeL 
Ca.Cli.f6.  JMMiv.fn11a1r9lCh.Ca.tf.    AnrflMiv.  GriM«i»f  Vern^ 
557.    A^tm  V.  iljfm,  f  Vera.  45f .    WnHetUf  t.  fTrtUrjIey,  f  Atk.  5frl. 
CftMUtff  V.  Graydtn,  f  Atk.  616.    SM  ▼.  TVur,  f  Bro.  C.  C  431.    JLmv 
▼•  OcMMf,  4  Bnrr.  f05f .    Kngki  t.  CmnerMh  14  Ves.  S89.    Luiet  v. 
Gtflnidy  15  Yet.  f 48.    A  bequest  of  the  residne  is  a  safficient  devise 
over  to  Hipport  the  eonditioa.    iiaMt  v.  Jfsnwr,  1  Eq.  Ab.  Ilf.  ol.  9. 
Sm#  v.  Tflcr,  mpta.    Conditloos  in  restraint  of  nnmriage  being  consider- 
ed  in  an  nniavorable  light,  equity  has  dispensed  with  the  want  of  clr- 
cnmstanccs,  where  the  condition  has  been  performed  to  a  reasonable  ln« 
teat)  as  where  the  HM^or  partof  the  trnstees or  gnardfauis  consent  {Htir* 
fotg  V.  Adm,  1  Atk.  375.    fRMMHOi  v.  Fsifcr,  f  Ch.  Rep.  fX\  or  where 
the  trnstees  ^ve  an  unplied,  not  an  eipress  conent  {Mngret  v.  Meagreif 
f  Vera.  580.    Hmtey  v.  JjfM,  snpra.),  or  where  they  have  given  a  con- 
ditional conieat.  DmUg  v.  DtBhrnnene^  f  Atk.  f61.  4  Burr.  f055«  f  Ves. 
595.    teas  if  they  consent  conditionally  upon  the  offer  of  a  settlement 
bdng  nmde,  and  afterwards  retract  that  consent  on  a  sabseqaent  refusal 
to  nudie  the  settlcBMnt.  IXHfaDMd  V.  BalhelM,  10  Ves.  fSl ;  bat  a  consent  tor 
VHurriage  being  once  given,  cannot  be  withdrawn  by  adding  terms  that  do 
not  go  to  the  propriety  of  giving  the  consent ;  and  a  settlement  amdeevctt 
after  marriage,  is  snmcicnt,  where  the  consent  is  given  upon  the  offer  of  a 
settlement*    Ibid.    80  where  a  lather  or  gnardmn  at  first  enconrages  pro- 
posalsy  and  afterwards  without  sufficient  reason  denies  his  consenti  €kmtp- 
beU  y.  Ijtrd  NeUenfUU^  tYtB.  bSi.    Lsrd  Anawe  v.  AmtA,  AmU.  f  63. 
So  a  general  permission,  given  by  the  trustee  after  the  legatee  attaincnl 
twen^Hme,  to  contract  amrriage  as  she  asicht  think  fit,  and  subsequent 
approbation  of  a  nmniage  contiacted  mmr  such  general  permission, 
without  his  knowledge,  was  held  a  saflicient  complunce  with  such  re* 
omsitiott.    PMtek  v.  Gr|^,  1  Meriv.  181.    80  a  amrriageia  the  testator's 
tife-lime,  with  his  eonsent  or  snbseqnent  approbatkm,  has  been  held  tn 
be  equivaknt  to  amnriafewith  consent  of  dieexocvtors  after  his  death. 
Porasll  V.  JLfin,  1  Ves.  Sc  B.  479. 

Another  oam  of  cases  to  which  the  doctrine  now  under  considerattoa 
frequently  appfias,  are  those  cases  widdi  rdale  to  the  vesting  of  portions 
andf  legacies  nmde  payable  at  a  fiitare  period :— As  to  which  it  is  a  gene- 
ral rule,  that  where  a  legacy  or  portion,  charged  upon  a  re^  estate,  is  to 
be  paid  at  a  certain  age  or  tfane,  if  the  lentee  die  before  that  age  or 
time,  it  sfaaU  sink  into  the  tend:  and  tfiisrule  holds  whether  the  tend  be 
the  primary  or  auxiliary  fund,  and  wheUwr  the  charge  be  mmie  by  deed 
or  will,  as  a  portion  or  general  legacy,  for  a  child  or  stranger,  with  or 
without  interest.  PrntMi  v.  PmoM,  l  Vera.  3fl.  Y^U  v.  PkMphce^ 
f  Vera.  416.  JemA^  v.  JLstta^  f  P.  Wms.  f76.  i>alM  ^  Ckmidm  v. 
Tattse,  f  P.  Warn.  60f.  Brwoa  v.  ittti«dsn.  1  Atk.  48f .  Faav.Cterfc, 
1  Atk.  510.  Gmolfr V.  fiteadwidk,  1  Bra.  C.  C.106n.  HflrrisMi  v.  NmUr, 
3  Bra.  C  C 106.  But  courts  of  equity  have  flowed  and  established  ea^ 
ceptloos  to  thb  rale  in  particular  instanioes,  as  when  the  conditionannexed 
to  the  legacy  had  respect  to  tim  circnmstUMes  of  the  estate  and  not  to 
the  perMn  of  the  legatee,  they  having  considered  that  a  benefit  was  nt 
an  events  Intended  for  the  Icgsitee,  and  that  the  tfane  of  payment  alone 
postponed  with  a  view  to  the  convcnicncy  of  the  estate.    IBtig  v. 


WiUinf  ForresL  117.  HuUkm§  v.  Fsy,  Com.  Rep.  716.  7fS.  JLsaifccr 
V.  Condoayf  Atk.lf7.  JEtess  v.  Kanosc*,  f  Atk.  507.  Sgkuammr.CMm^, 
3  Atk.  319.  H^dgmm  v.  Raawsa,  1  Ves.  44.  TteMfaJ  v.  Awdben,  Ambi.  167. 
JBM6fvy  V.  aforHa,  AmbL  fSO.  Mmmhy  v.  Herhert^  AmU.  575»  Tesf  ▼• 
TIdbeacr,  lBro.CC.lfan.  Cterhe  v.  Asis,  Ibid.  Kemp  v.  Hmw^  Ibid. 
P«rae|v.£4gur,lBro.C.ai9fn.  Ttemsm  v.  Dow,  1  Bro.  0.  C.  193  n« 
Margm  V.  Gerdfacr,  Ibid,  ilauaoa  v.  KilUtt^  1  Bro.  C.  C.  119.  Godicin 
V.  afantfay,  1  Bro.  C  C.  191.  With  respect  to  iMcies  payabte  OOl  of  per- 
sonal estate,  it  te  observable,  that  if  thelegicv  be  to  the  tegatea,  paysble 
to  htei  ata  certate  age,  and  the  legatee  die  before  he  atlabi  such  age,  yet 
this  is  a  vested  faitermtte  the  legatee  (for  it  is  dsUium  hi  prasimls  though 
tohendum  imfiiinro\  and  transmissible  to  his  representatives,  who  however 
nmst  wait  till  the  time  at  which  the  le|^y  is  payabte,  unlem  the  whole  ia- 
tereit  be  given.  Ooberry's  oaie,  f  Vent  34S.  t  Ch.  Ca.  155.  CsOtat  v. 
JtfrM/e,  1  Vera, 46f •  Gsrdoa  V.  AafUii, 3  P.  Vauk  13&  ifnoa.  f  Vera«  199.^ 
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Wberdn  divinrt  diversities  are  worthy  of  observation  (l). 


first,  between  a  condition  annexed  to  a  state  in  lands  or    impauihU 
tenements  upon  a  feolnnent^  gift  in  tail,  Sic.  and  a  condition  tweem  «  emiUmi  an. 
of  an  oblation,  recognizance,  or  such  like,    (p) For  if  a  '^*^^'^' 
condition  annexed  to  lands  be  possible  at  the  makiiig  of  the  ^®"^»  bemgexeatiwif. 
conditioiiy  and  become  impossible  by  the  act  of  God,  yet  Wrothe*scM. 
the  stete  of  the  feoffee,  acc.  shall  not  be  avoided.    As  if  a  J*  ^{^W  l^  ^'  ^• 
man  maketh  a  feoflfaient  in  fee  upon  condition,  that  the  ^  H.  &  2.  9. 

5o  if  the  legacy  be  nuuie  to  rarry  ioteresty  thoujrb  the  words  '<  to  be  paid 
•r  payable^  are  omitted,  yet  it  it  a  yetted  and  tmimnisiible  interest.  Cove 
▼.Gnc^t Vera. 506.   CIsftcnys catr, snpra.   8UipU^y.ChemU9^9\enU 


ers.  IMtrCT.  ParMMy  SVeSsSaa.  Fmmemm^.Fmmmwt^  a  Aik.  645. 
Bat  if  the  legaey  be  to  the  legatee  generaUy,  at  or  when  he  attafai  such 
age,  it  win  lapae  by  the  death  of  the  legatee  before  such  ace.  ClobenrfB 
MM,  s^^ia.  SnOl  ▼•  DHy  S  8alk.  415.  Oaslow  v.  8mHh^  1  Ab.  Eq. 
»5t  6.  Dmmmn  ▼.  Ktttstt,  1  Bro.  C.  C  119.  Bnt  this  dUtinction, 
which  is  hoROwed  from  the  ccclcsiastieal  eonrts,  does  not  prevail  in  the 
pQwtnMlhM  of  clevises  of  real  estate*  aor  is  it  to  be  extended  or  fiivored 
IB  the  cowti  action  of  personal  legacies.  See  MmtMH  v.  W^mUr^  3  Ves. 
644.  tFooU.  Tr.  Eq.  SS6a.  with  respeet  to  legacies  charged  both 
upon  the  veal  and  personal  estate,  if  the  legalee  die  heibre  the  time  of 
payment,  the  legacy  win  sink  into  the  land,  in  att  cases  where  it  would 
be  held  Us  sink,  if  the  fhnd  consisted  of  real  estate  only ;  and  it  will  be 
rnasidsrfd  vested  with  regard  to  the  personal  cstatei  in  all  cases  in  which 
jhe  saBK  woald  be  so  a^udged,  if  the  fend  eon^sted  of  peisomil  pro- 
perty only.  Slcrmoa  v.  C^IUmm^  3  Atk.  3S0.  Dukt^  CkndM  v.  Talboi, 
tP.  WsMw  61S.    3  Rop.  on  Leg.  S16. 

With  respect  to  eqvitable  relief :— It  is  a  general  mle^  that  the  conrt 
•f  eqaity  will  never  vest  an  estate  where,  by  reason  of  a  condition  pre- 
cedent, it  win  not  vest  in  law.  Pnkm  r.  Bm^M,  1  Vera.  83.  l^rd 
FdBdumd  ▼.  iSkriJr,  9  Vera.  333.  3  CSi.  Ca.  if9.  S  Freem.  fSO.  Where, 
Iheicfore,  there  b  a  conditional  limitation  over  bi  a  given  event,  in  snch 
case,  (nnleas  the  condition  be  for  payment  of  a  certain  sam  of  money 
(ITMcr  ▼.  frAitell,  8  Freem.  9.  WMa  v.  CiriaMS,  1  Ch.  Ca.  89.  VToMf- 
■a  V.  JUnlBf,  8  Vera.  SSf .  BcHis  y.  FidkUmd^  t  Vera.  389.),  or  snch  as 
theooart  can  pnt  the  party  in  the  same  situation  as  if  the  condition  had 
been  fwtfiirnied  (Taylsr  v.  i^fp/MM*  1  Bro.  C.  C.  168.),  and  it  is  not  con- 
tHMi  In  nvobmtary  settlement  {Bold  v.  Carbeiiy  Prec.  Ch.  84.  IVood- 
BHB  V.  JBUw,  tVern.  »1.  £t  vld.  1  Ch.  Ca.  5$.))i  tlie  breach  of  the 
pondltipn  cannot  be  relieved.  Lsrd  Fa^eload  v.  Beif  s>,  supra.  CUrk  v. 
Lan,  5  Via.  87.  Sfanpssa  v.  Vieken^  14  Ves.  341.  Sweet  v.  Anderson^ 
5  Vh.  93.  «  Bro.  P.  C.  430,  It  is.  In  general,  different  as  to  conditions 
t ;  for  though  the  oourt  cannot  relieve  against  all  conditions 
yet  where  the  conrt  can  in  any  case  compensate  the  party  in 
for  the  **  mm  precise  performance  of  the  condition"  equity  will 
relieve.  Ptpkam  v.  Bon^blfi,  ^lupra.  Nwikeaie  v.  Duke^  Ambl.  514. 
Et  vid.  BrnwanUsn  V.  Fane,  2  Vera.  366*    GrtaMfoa  v.  liwti  Arace,  Salk 


U4.    Bat,  If  eompensatibn  cannot  be  given,  and  the  value  of  tbe  thing 
hicli  the  forMture  is  imposed,  cannot  be  estimated,  relief 
.  Juriseonsnlt  Exercitations,  i  vol.  194.    1  Mad.  Tr. 
Ch.  37.     Ay  aad  Perfcr's  Msr,  1  Mod.  300.-{£d.1 

(L)  In  cMMMeriag  theefcct  of  mipossible  conditions.  Lord  Coke  here 
dsBses  them  nnderfonr  distinct  heads :'— 1st.  Where  tiiey  are  possible  at 
the  tiae  of  their  creation,  but  afterwards  become  impomible,  either  by 
Ihe  act  of  God,  or  by  the  act  of  the  party.  2dly.  When  they  areimpos* 
liUe  at  the  time  of  their  creation.  3dly.  When  they  are  a^nst  law  as 
■ale  praMtIa,  or  aasla  ta  le.  4thly.  When  they  are  repugnant  to  the  grant 
Vy  which  they  are  created,  or  to  the  estate  to  which  they  are  annexed. 
Hce  these  <listlactions  very  well  illustrated  in  Mr.  Roper's  Treatise  of 
Legacies,  chap.  7^£d.] 
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(q)  15  H.  r. 
Si  H.  6.  Bai 


18. 
Barrc  60. 
18  £.  4.  17.    9  Eliz. 

l^of^hter's  case. 
S8  H.  6.  9. 


Fleta,  lib.  4.  cap.  9* 
and  Rracton  and  Brit* 


f?Q6  b. 


feoffor  shall  within  on^  year  go  to  the  city  of  paris  abouf 
the  affairs  of  the  feofFt^,  and  presently  after  the  feoffor  dietb, 
so  as  it  if  impossible  by  the  act  of  God  ^lat  the  condition 
should  be  performed^  yet  the  estate  of  the  feoffee  is  become 
absolute;  for  though  the  condition  be  subsequpnt  to  the  state, 
yet  there  is  a  precedency  before  the  re«entry,  viz.  the  per* 
formance  of  the  condition.  And  if  the  land  should  by  coiv> 
struction  of  law  be  taken  from  the  feoffee,  this  should  work 
^  damage  to  the  (eoffee,  for  that  the  condition  is  not  per- 
formed which  was  made  for  his  benefit.  And  it  appearetli 
by  Littleton  (sect.  334,),  that  it  must  not  be  to  the  damage 

■  ■ 

of  the  feoffee ;  and  90  it  is  if  the  feoffor  shall  appear  in  such 
a  court  the  next  term,  and  before  tiie  day  the  feoffor  dieth, 
the  estate  of  the  feoffee  is  absolute,  (a)  But  if  a  man  be 
bound  by  recognizance  or  bond  with  condition  that  he  shall 
appear  the  next  term  in  such  a  courts  and  before  the  day  the 
conusee  or  obligor  dielb,  the  recognizance  or  obligation  is 
faved ;  and  the  reason  of  the  diversity  is,  because  the  state 
of  the  land  is  executed  and  settled  in  the  feoffee,  and  cannot 
be  redeemed  back  again  but  by  matter  subsequent,  viz.  the 
performance  of  the  condition,  ^ut  the  bond  or  recognizance 
is  a  thing  in  action,  and  executory,  whereof  no  advantage  caa 
be  taken  until  there  be  a  default  in  the  obligor;  and  there* 
fore  in  all  cases  where  a  condition  of  a  bond,  recognizance, 
&c.  is  possible  at  the  time  of  the  making  of  the  coudition, 
and  before  the  same  can  be  performed,  the  condition  becomes 
impossible  by  lihe  act  of  God  (m),  or  of  the  'law,  or  of  the 
obligee,  &c.  there  the  obligation,  &c.  is  saved.  But  if  the 
condition  of  a  bond,  &c.  be  impossible  at  the  time  of  th^ 
making  of  the  condition,  the  obligation,  8ic.  is  single.  And 
so  it  is  in  case  of  a  feoffment  in  fee  with  a  condition  subse* 
quent  that  is  impossible,  the  state  of  the  feoffee  is  absolute ; 
but  if  the  condition  precedent  be  impossible,  no  *8tate  or  in- 
terest shall  grow  tbereupoi^(N).     And  to  illustrate  these  by 


(M)  Bnt  Vrherc  tlie  condition  of  a  bond  was  to  settle  certain  lands  in 
snob  a  manor  by  such  a  day,  and  tbe  obligor  died  before  the  day,  tbon]^ 
tbe  bond  was  saved  at  law,  yet  chancery  decreed  an  execution  in  specie.' 
Hof/icm  V.  i?yfaitd,  Eq.  Ab.  I8.^[£i/.] 

(N)  NeiUier  can  eqoity  relieve.  Cory  v.  Bertie^  l  Vern.  340.  Graydoti 
Y.  iJickSf  %  Atk.  18.  Supra  n.  (K.).  .So  in  caae  of  leaacies,  if  tbe  con- 
dition be  precedent,  tbat  is,  if  it  is  to  be  performed  oefore  the  legacy 
vests  in  interest,  altlion|B;h  the  condition  be  Toid  froniUie  impractieability 
gr  unlawfulness  of  tbe  performance,  yet,  as  the  legacy  is  only  fftven  apon 
^e  terms  of  coniply'uig  with  the  coodition,  the  legi^y,  as  tlepentun^ 
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examples  yoa  shall  understand:  If  a  map  be  bpunil  in  an  (^J^\**?;   ^^,?*' 
obligation,  &c.  with  conditioq  that  if  the  obligor  do  go  from  S9i.  864.)   u  H.  8. 
the  church  of  St.  Peter  in  Westminster  to  the  church  of  St.  4  j|.  7.  4.  *  8  E.  4.  !• 
Peter  in  Rome  within  iUree  hours,  that  then  the  obligation  ^^^^'  i^'nJJJter'i 
0hall  be  void:  tlie  condition  19  void  and  impossible,  and  the  case. & 75.  S9H.S.5. 
obligation  atandeth  good^     And  sp  it  is  if  a  feoftment  be  5  £i.  djct  «29« 
■nde  qpon  condition^  that  xhp  feoffee  shall  go  as  is  afore* 
Mid,  the  state  pf  the  feoffee  b  absolute^  and  the  cooditipo 
impossible  and  i^oid, 

(*)If  g  man  make  a  lei^B  for  life  upon  conditioi)  that  if  the  (*)  ^^'J^^\^^^f* 
lessee  go  to  Rome,  as  is  s^foresaid,  that  then  he  ehail  have  a  Abr.'  4i8.     Post, 
fee,  the  condition  precedent  is  impossit>le  and  voj(|,   sin4 
ifaetefore  do  fee-simple  can  grow  to  tlie  lessee  (o). 

But  it  is  commonly  holden,  (r)  that  if  the  condition  pf  a     Illegal  emdUhns. 
bond,  tic.  lie  against  laW;  that  the  bond  itself  is  void.  u^,-^  nudwm  tii  m,  <» 

a  bondf  the  bomd  ie 
void; 

But  herein   the  lavy  distipguishelh  between  a  condition  u)  vid.  Bracton, 
0gainst  law  for  the  doing  of  s^ny  act  that  is  malum  in  se,  .^ra'J^Bractorfs. 
and  a  condition  against  law  (that  poncerneth  not  any  thing  tbl.  100.    2  H.  4.  9. 

,       •  ',  ,        f.         .  1  -  .     8  E.  4.  12  b.    S  E.  4. 

that  u  malum  tn  se)  but  therefore  is  agamst  law,  because  it  2.&  3.   4  H.  7.  4  b. 

is  either  repugnant  to  the  state,  or  against  soipe  muxim  or  Jg.^  43  nf  3.  et  8S.** 

rule  in  law.     And  therefore  the  common  opinion  is  to  be  ti  ^^^'  ^^^'  tl®'    ^ 

fuiderstood  of  conditions  against  law  for  the  doing  of  some  (2  Yen.  109.) 

act  that  i^  malum  in  $e:  and  yet  therein  also  the  |a\y  dis(in- 

^ishetli.     As  if  1^  man  be  bound  upon  condition  that  he 

shall  kill  I.  S.  the  bon<|  is  void,     fii^t  if  a  man  make  a  feoff-  tn  a  feoffment,  the 

estate  U  absolute. 


it,  imut  be  also  void.  Show.  P.  C.  83.  In  this  instance  the  com- 
inoB  ami  civil  laws  dilTer ;  for  by  the  latter,  if  the  condition  were  impos- 
aiiie«fttsitMit  was  void,  whether  precedent  or  •iik)3eqaent,  and  tlie.  Ic^- 
lee  was  entitled  to  bis  legaey,  unless  it  was  apparent  that  the  tc«tator 
Mppoaed  tbe  conditioa  possible  at  the  time  he  created  it.  (Swinb.  p.  4. 
sect.  6.  p«ssisi.  Et  vid.  as  to  the  dilference  between  the  common  law 
and  tlK  canon  and  civil  laws,  with  respect  to  tlic  doctrine  of  conditions, 
Falb.  Para|.  p.  8. 7Ui  Dials.)  But  in  all  casts  of  conditions  becominf^ 
void,  if  sncli  conditions  be  snb$ec)ncnt,  the  legacies  will  be  considered 
abwtete,  that  is,  totaUy  discharged  from  them.  Sir  Jamee  LMotker  v.  Ltri 
QtarUa  CmMihh,  Ambl.  356.    1  Rop.  Le;;.  «99.— [£d.] 

(O)  A  condition  is  considered  as  impossible  in  its  creation,  when  it  Is 
la  do  a  ChiDfr  which  canoot  by  any  means  be  aceopiplished ;  bat  if  it  be 
only  iBprotebic,  or  ont  of  tiie  power  of  the  obligee,  it  is  not  in.  law 
deemed  inposiible.  As  if  the  condition  be,  '*  tbat  a  married  man  shall  marry 
jorli  a  woman ;"  for  it  is  possible  that  his  present  wife  may  die  before  him 
and  llw  other  woman.  1  Kol.  Abr.  419.  Or  if  it  be,  ^'  that  the  pope  shall 
be  in  Lflodon  witlna  a  day."  1  Kol.  Abr.  4iM).  .So,  though  it  be  out  of  liu- 
msB  power :  as  *'  thai  it  shall  rain  to  morrow  /*  for  it  b  possible.  3  Com. 


C4  OF  ESTATES   UPON   CONDlTtOIf.       BOOK    II. 

(PL  Com.  hromun^M  meat  upon  condition  that  Uie  feoffee  shall  kill  I.  S.  the  estate 
ca»e  S3.>  ^  absolute,  and  the  condition  void(p). 

(P)  All  the  instances  of  conditions  agiiinst  law  are  redaciUe  nnder  one 
•f  these  heads :— 1st.  To  do  something  tlmt  is  maham  in  m,  or  malum  frro- 
kUUtum,    2d.  To  omit  the  doing  of  somethinis  that  is  a  dn^.    3d.  To  en- 
courage snch  crimes  and  omissions.    Sucb  conditions  as  these  the  law  vrill 
always,  and  without  any  regard  to  circumstances,  defeat ;  being  concerned 
to  remove  all  temptations  and  inducements  to  those  crimes.    1  P.  Wni9. 
1(I9*    In  illustration  of  this  doctrine  numerous  instances  might  be  ad* 
dnced ;  but  there  are  four  classes  of  cases  governed  by  this  principle, 
which  parMcnlarly  deserve  consideration : — 1st.  Bonds  given  pro  turpi  cmmaA  / 
as  where  the  condition  of  the  bond  was,  that  the  obligee  and  obli^ror 
should  live  together  in  a  state  of  fornication.    Wdicer  v.  Perkiut^  3  Burr. 
1568.    1  fil.  Rep.  517.    Bot  a  bond  given  in  consideration  of  past  coba- 
bitation  with  an  unmarried  woman  is  good ;  because  it  shall  be  intended 
as  a  compensation  for  the xrrong  done.    IVaa*  v.  Va¥ghan,  2  Wils.  339. 
MarchUnuMB  of  AnuandaU  v.  ifarrUp  2  P.  Wms.  432.  Gray  v.  Matkiat^  5  Ves. 
986.    But  if  the  obligor  was  a  married  man,  and  the  obligee  knew  bint 
to  be  snch,  or  if  the  obligee  be  a  married  woman;  equity  wul  not  support 
the  claim.    Robmmm  v.  G««,  1  Ves.  254.    Priest  v.  Parratt,  t  Ves.  169. 
Ladu  Cox*«  cfue^  3  P.  ^ms.  339.    MaHkew$  v.  L— e,  1  Mad.  Rep.  558. 

2d.  Bonds  in  restraint  of  trade :— The  general  rule  laid  down  in  tJie  fa- 
mous case  ofMHckdy.  Reynolds  (1  P.  Wms.  181.)  is,  that  all  restraints  of 
trade  (which  the  law  so  much  favors),  if  nothing  more  appear,  are  bad.  Bnt 
to  this  general  rule  there  are  some  exceptions;  as  first,  diat  if  the  restraint 
be  only  particular  in  respect  of  the  time  or  place,  and  there  be  a  good  con« 
sideratiott  given  to  the  person  restrained,  a  contract  or  agreement  npon 
snch  consideration  so  restnuning  a  particular  persob,  may  be  good  and 
▼alid  in  law,  notwithstanding  the  general  rule.  Master^  t^,  qf  Gum  Maktra 
V.  FeU,  Willes,  388.  Ckesmka  v.  Nainby^  t  Stra.  739.  3  Bro.  P.  C.  349. 
CUrk  v.  Corner^  Cas.  Temp.  Harder.  3(3.  7  Mod.  930.  Dovts  v.  itfosoa, 
b  T.  R.  118.    Bvaa  v.  Gay,  4  East.  190.    GaU  v.  Reed,  8  East,  86. 

3d.  Marriage  brocage  bonds;— -Bonds  given  for  procuring  marriages  are 
illegal,  beuig  of  dangerous  consequence,  and  tending  to  the  ruin  of  persons 
bf  fortune.  Hedl  v.  Pii<tcayShow.  P.  C.  76.  Sadtk  v.  Brtmiag-,  2  Vem.  392. 
^ribbUkUl  v.  Brett^  2  Yem.  445.  Smih  v.  AyckmeU,  3  Atlc.  566.  Ambl.  66. 
Cole  V.  Gibson,  1  Ves.*506.    And  as  contracts  of  this  kind  are  avoided  on 
the  ground  of  public  inponvenience,  it  has  been  tlicrefore  adjndged,  that 
they  will  not  admit  of  subsequent  contirmation  bytiie  party.  SkirUyw. 
Marten,  cited  in  3  Cons.  P.  Wms.  74  «.    So  any  private  ai^reement,  or 
treaty,  infringing  ifae  open  and  public  agieement  on  the  marriage,  is  con- 
sidered as  fraudulent.     Fryfon  v.  Bladwett,  1  Vem.  240.    Redman  v.  Red- 
man^ 1  Vem.  348.  Gale  v.  JJndOf  i  Vem,  475.  Lan^c  y.  HanuiMii,  i  Vem, 
499.    Keat  v.  Allen,  «  Vcrii.  588.     Webber  v.  Farmer,  2  Bro.  P.  C.  88. 
Morrison  v.  Arbuilmst,  1  Bro.  .€•  C.  .548  n.    PUcaime  v.  Of^mme,  2  Ves. 
375.    Neville  v.  fVUkinson,  1  Bro.  C.  C.  543.    Kay  v.  Bradshaw,  t  Vem. 
108.    Scott  V.  Scoit,  1  Cox.  C.  C.  366.    And  where  a  party,  on  a  treaty  of 
marriage,  has  beto  guilty  of  misrepresentation,  equity  will  decree  him  to 
make  it  good,  Montefiori  w.  Mont^mi,  1  Bl.  R^p.  363.  Ovfce  of  HamUoH  v. 
Lard  Mokun,  1  Ab.  £q.  90.    1  P.  Wms.  118.  1  8alk.  158.     IVoodhmse  v. 
Skepley,  2  Atk.  535.    Jackson  v.  Duchaire,  3  T.  R.  5.')1. ;  unless,  indeed, 
the  misrepresentation  proceeded  from  mistake.   See  Merrevetker  v.  Skow^ 
a  Cos.  C.  C.  124.    And  a  material  misrepresentation  in  the  circumstances 
of  persons  contracting  marriage  will  be  decreed  to  be  made  good,  even 
at  the  instance  of  the  jparsons  privy  to  the  fraud.  De  ManneriUe  v.  Ovaip- 
ion^  1  Ves.  Sc  B.  355.    NettiUe  v.  H'Ukinson^  1  Bro.  C.  C.  543.    A  bond- 
given  as  a  remuneration  to  the  obligee  for  having  assisted  the  obligor  in 
effecting  an  elopement  and  a  marriage,  without  the  consent  of  tlie  wife's 
friends^  isvoid,  though  given  voluntarily  after  the  marriage,  and  without 
any  previous  agreement  for  the  same.    WiUiamsaa  v.  GiAoa,  i  Scb.  ^  Lef. 
357.    £t  vid.Toth.  «7.    1  Ch.  Rep.  87.    Aad  where  money  has  beea 
obtamed  by  sale  of  influence  in  marriage  brocage,  the  conrt  will  decree 
the  party  to  refund  the  sum  received.    Goldsmith  v.  Braningf  X  £q.  Ab. 
^9.    Osborne  v.  miUamSy  18  Ves.  38S. 

4tb.  Bonds  given  for  a  consideration  declared  Illegal  by  statute:— As 

.gaming,  by  stat.  9  Ann.  c.  14.  s.  1.  (see  CsXbem  r.  Stockdale,  1  Stra.  493. 

Mazzmghi  v.  Stephenson,  l  Camp.  N.  P.  C.  291.)^  Sal&of  Qfice,  by  stat* 
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If  a  man  make  a  feoffment  in  fee  upon  conditioi|  that  be  (Post,  sect.  S€0. 

,    „  I-  •  •  V  •        .  .  •         1  10  Rep.  38.  Hpb,170. 

sball  not  alien,  this  condition  is  rep^gnant  and  against  law,  i  RoI.  Abr.  419.) 

and  tbe  state  of  the  feoffee  is  absoIi|te  (whereof  more  shall 

be  said  in  bis  proper  pl^ce).     Bpt  if  tbe  feoffee  be  bound  in  SeeHsaatoacondkimi 

a  bond,  that  the  feoffee  or  his  heirs  shall  not  alien,  this  is  ^ome  maxim  J  lam. 

good,  for  be  may  notwithstanding  alien  if  h^  wi}l  forfei^  hk 

bond  that  be  hiips/elf  hath  made. 

So  it  is  if  a  man  make  a  feoffment  in  fee  upon  condition,  7  H.  6. 43b.  2iH.#t 

'  '  S3      21  Ff  7    11 

that  the  feoffee  shall  not  take  the  profits  of  the  land,  this  nH.  7.  so.  '2o£.4» 
condition  is  repugnant  and  against  law  (q),  and  the  state  is  post,  2f50   PL  Con, 
absolute.     But  a  bond  with  a  condition,  that  the  feoffee  shall  «  Brownlow**  ewe, 
not  take  the  profits  is  good.     If  a  man  be  bound  with  a  con* 
ditioa  to  enfeoff  his  wife,  the  condition  is  void  and  against 
law,  because  it  is  against  the  maxim  in  law,  and  yet  the 
bond  is  good ;  but  if  be  be  bound  to  pay  his  wife  money, 
that  18  good.     Et  sic  de  simitibus^  yk'hereof  there  be  plentiful 
autbondes  in  our  books. 


5  &  6  £.  6.  c.  16.  s.  f .  &  3.  (sec  Homfry  v.  Cornfardy  Fitzg.  45.  Will^i, 
37J,  4.  H'mbtard  v.  For,  3  Lev.  289.  Laiftig  v.  Paine,  Willes,  571; 
G^^plphin  Y.  rvds>r,  Salk.  468.  Brawnui^  v.  Halford,  Freem.  19.  La^ 
T.  Lav,  3  P.  Wnis.  391.  and  Ca.  Temp.  Talb.  140.) ;  SUmonyy  by  stata. 
Jl  EiiE.  c.  6.  l<2  Aon.  stat.  2.  r.  n.  ($ee  Bqfcer  t.  llogfrs,  Cro.  Eliz.  788. 
HTudbsM^  V.  Bishop  p/  mnchesUr^  Hob.  165.  Barrett  v.  G/116,  %  Bla. 
Kfp.  lOj^.  Fmtche  v.  The  Bishop  0/  Imtdan^  Ciuininghaiii*8  Law  of  Sh- 
Bony,  in  wbich  last  case  it  was  ueci4^d  by  the  house  of  lords,  that  gene* 
111  resignatioD  boods  were  iUei^l,  as  being  stmoniacal  and  against  the 
Stat.  31  Eliz.  But  in  cases  where  the  statute  against  simony  does  nof 
apply,  or  which  are  not  preci^el^  the  same  as  the  case  of  Fytehe  t.  The 
liukm  of  Lamdon^  tbe  court  of  king's  bench  have  considered  ^i^mselTes  a| 
b«md  by  prior  authorities.  Leghv,  LewiSy  1  East,  3^1.  Partridge  v. 
If  Vitoi,  4  T.  R.  3.i9.  And  ^^refore  it  ha^  been  detenaioed»  that  a  bond 
to  itfign  on  three  months  nptice  to  be  given  by  the  patrou,  in  order  that 
the  patron's  son  may  be  presented,  and'  to  keep  the  buildings  in  repair  is 
good.  4T.  R.  359.  Ibid.  78.  Sed  vid. Daahmood  v.  Peyton^  18  Ves.  37.); Of 
Cjvy,  by  Stat.  37  H.  8.  c.  9.  l3.Elis.c.8.  21  Jac.  c.  17.  s.  «.  IS!  Car.  2. 
e.  13^  s.  8.  12  Ann.  st.  2.  c.  16.  See  ^etisom  v.  Whitlewy  CrOf  Car*  501» 
Hiaisai  ▼.  Raffeey  2  Show.  3li9.  Tate  v.  JVellings,  3  T.  K.  338.  SmaUi  v. 
Batemanj  W.  Jo.  409.  ilforsf  v.  fKUsra,  4  T.  R.  353.  Uarrisoa  v.  Haimdy 
1  Marsti.  349.  But  although  a  security  tainted  with  usury  in  its  concept 
tioD  nay  he  avoided  even  in  the  hands  of  an  innocent  purchaser  for  a 
valoaMe  consideration  without  notic^^  yet  a  8ubflei|uent  usurious  contraci 
viU  act  avoid  a  security  which  was  good  at  the  time  when  it  was  made. 
Perron  v.  Sftaca,  1  Sannd.  S94.  Parr  v.  EUasoHy  1  East,  95.  Daniel  ▼. 
C«rt«ty,  1  Esp.  N.  P»  C.  274.  And  if  the  parties  to  an  usurious  contract 
caned  the  original  security  wbich  was  usurious,  and  substitute  one  which 
bleffd«  tlie«a^titnt^  security  will  be  valid.  tVfight  v.  fVheekic,  1  Camp* 
N.  P.  C.  163.    Barnes  v.  HedUfft  2  Taunt.  jl84. 

That  a  bond^  conditioned  to  do  several  tilings^  may  be  void  for  illegality 
a^  to  one  part,  and  yet  be  good  as  to  the  other  part,  see  Norton  v.  Smum , 
Hob.  14.  Wille8,351.CAesman  v.iVatn5tf,  LdvRaym.'l45^.  Stra.  1138. 
Aopnoa,  v.  NaBiMX,4  Maul.  Si  S.  66.— {Ed.] 

(Q)  So  It  is  if  there  He  a  lease  to  toree  during  their  lives,  provided 
that  fme  shall  not  take  t^e  profits  during  the  life  of  the  other  two.  Moor. 
V.  SeriO,  3  Leon.  13f .    'Et  vid.  )iob.  170.    Bulst.  42.— [^J  ^ 


d6  OF  ESTATES    UPON   CONDITION.       BOOK   IT. 

LITTLETON.  ALSO,  if  a  feoffment  be  maie  upon  tfds  condition,  thai 
[Sect.  360.  222  b.J  the  feoffee  shall  not  alien  the  land  to  any,  this  condition  is 
CwMUannoUo  alien]    void;  becau^  when  a  man  so  infcoffed  (27)  oflandsy  or  tene-- 

For  if  such  a  conditio^  shojuld  be  good,  then  the  condition 
should  oust  him  of  alt  power  which  the  law  gives  him,  which 
should  be  against  reason,  ond  therrfpre  such  a  cQndition  14 

void. 

« 

223  a.  *    And  the  like  law  is  of  a  devife  in  fee  upon  condition,  that 

81^*^21  H*.  6.^ 34 a?'  the  devisee  shall  not  alien  (28),  the  condition  is  void.  An^ 
8  H.  7.  10b.  53  Ass.  $0  it  is  of  a  grant,  release,  confirmation,  or  any  other  con- 

11.24.   Doct.  cS:  stud.  '  ,  ,.  r  •         f       J      .  T7        •.    •         1.  J 

39.  i«4.  13  H.  7.  «3.  veyance  whereby  a  fee-simple  doth  pass.  Jcor  it  is  absurq 
me?t7m tiUsu^dr  ^^^  repugnant  to  reason,  that  he,  that  hadi  no  possibility  to, 
Vid.  sect.  722.  j^gve  \he  land  revert  to  him,  should  restrain  his  feoffee  iq 

fee-simple  of  all  his  power  to  alien.  And  so  it  is  if  a  man  be 
possessed  of  a  Iqase  for  years,  or  of  a  horse,  or  of  any  othe^ 
chattel  real  or  perspnal,  and  give  or  $ell  his  whole  interest  o^ 
property  therein,  upon  conditio!^  that  th^  donee  or  vendee 
shall  not  alien  the  same,  the  same  is  void,  because  liis  whul^ 
interest  and  property  is  out  of  him,  so  as  he  hath  no  possi* 
I)ility  of  a  reverter,  and  it  is  against  trade  and  traffic,  and 
bargaining  and  contrupting  between  man  and  man:  and  it  is 
within  the  reason  of  our  author  that  it  ^hoqld  ouster  him 
of  all  power  given  to  him.  dniquum  est  ingenuis  hominibu^ 
von  esse  liberam  rerum  suaruj^  alienatignemx  and  rerum 
sunruni  q nil i bet  est  frioderaior,  et  arbiter.  And  again,  r^gw- 
lariter  uon  valet  pactum  de  rf  mea  non  alienenda.  But 
these  are  to  be  understood  of  conditions  annexed  to  the 
^rant  or  sule  itself,  in  respect  of  the  repugnancy,  and  not  to 
any  other  collateral  thing,  as  hereafter  shall  appear. 

(14  Rep.  39.    Hob.         Where  our  author  putteth  hi^  case  of  a  feoffment  of  land. 
'^  that  16  put  but  for  an  example :  for  if  a  man  be  seised  of  a 

scignory,  or  a  rent,  or  an  adyowson,  or  qommon^  or  any 
other  inheritance  that  lieth  in  grant,  and  by  hb  deed  granteth 
the  same  to  a  man  and  to  his  heirs,  upon  condition  that  he 
shall  not  alien,  this  condition  is  void.  But  som^  have  said, 
that  a  man  may  grant  a  rent^charge  newly  created  out  of 
lands  to  a  man  and  to  his  heirs,  upon  condition  that  be  shall 

(27)  cfe— at,  L.  and  M.  the  r  void  ?    See  lUu$ehamp*a  eaaf, 

(^8)  *'  A  devise  in  tee,  on  condi-      Bridgm.  132.'*— Lord  Nottr  MSS. 
tion  not  to  alien  but  to  I.  S.  whe- 
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not  alien  that,  tliat  19  good,  because  the  rent  is  of  his  own 
creation ;  but  this  is  against  the  reason  and  opinion  of  our 
author,  and  against  the  height  and  purity  of  a  fee-HitnpIe. 

A  man  before  the  statute  of  quia  emptares  terr^rum  mij^ht  t^H.  ^.   iSH.r,  ts. 
have  made  a  feoffment  in  fee,  and  added  further,  that  if  \i9 
or  his  heirs  did  alien  ¥irithout  licence,  that  he  should  pay  a 
£ne :  then  this  bad  been  good,     ^nd  so  it  is  said,  that  then  2t  H.  7. 8.  Ub.  5.  IS. 
the  lord  might  have  restrained  the  alienation  of  his  tenant  by     ^*^    *  ^^^' 
conditiitu,  because  the  lord  had  a  possibility  of  reverter :  and 
so  it  is  in  the  king*s  case  at  this  day,  because  he  niay  reacrvQ 
a  Ceoure  to  himself. 

If  A.  be  seispd  of  Black  Acj:e  in  fee,  :^nd  B.  enfeofFetb  Secns  where  U  U  w-, 
biro  of  White  Acre  upon  f^ondition,  that  A.  shall  not  alien  thhtg; 
Black  Acre,  the  condition  is  good ;  for  the  condition  is  an- 
nexed to  other  land,  and  ousteth  not  the  feoffee  of  his  power 
to  alko  the  land  whereof  the  feoffment  is  made,  and  so  no 
repugnancy  to  the  state  passed  by  th^  feoffmeot :  and  so  it  is 
of  gifts  or  sales  qf  chattels,  real  of  personal. 

BUT  if  the  coffdilion  b^  mich,  that  the  feoffee  shall  not    LITTLETON. 
aliem  to  such  a  oue^  naming  his  name^  or  to  any  of  (29)  his  [Sect.  361.  223a.] 
*Jieirs,  or  of  the  issues  of  such  a  one,  S^c.  or  the  like,  rchich  Zuii^t'!fo1^^Hi€u^ 
conditions  do  not  take  away  all  power  of  alienation  from  the  lar  person  only: 
fei^ee,  S^c.  then  41/cA  condition  is  good. 

If  a  feoffment  in  fee  be  made  upon  condition,  that  tlie  233  a. 

feoffee  shall  not  enfeoff  I.  S.  or  any  of  his  heirs  or  issues,  8  H.  7."io  b.*'2l  E.  4. 
&c.  this  is  good ;  for  it  doth  not  restrain  the  feoffee  of  al]  his  ^^  ^* 
power  (u) :  the  reason  here  yielded  by  qur  ^author  is  worthy  *223  b. 

of  observation.     And  in  this  case  if  the  feoffee  enf<^off  I.  N^ 
of  intent  and  purpose  that  he  shall  enfeoff  I.  S.  some  hold,  (Dyer  45  a.    11  Rep. 
tliat  this  IS  a  breach  of  the  condition ;  for  gnando  aliquid     ^'^ 
probibetur  fieri  ex  directo,  prohibetur  et  per  obliquum. 

If  a  feoffment  be  made  upon  condition,  that  the  feoffe^  OrUoaseofaUeiuUions 
diall  not  alien  in  mortmain,  this  is  good,  because;  fuch  aliena-  ^q^^\^^  fiT  t  a 

(29)  ees  not  in  L.  and  M.  23 

.  .  -  .  .  .  -m 

(K)  So  it  ha»  been  held,  that  a  condition  ajrainst  alienation,  except  to 
«stert  or  their  children,  annexed  to  a  devise  in  fee,  was  ^ooti ;  and  that 
SOT  the  breach  of  it,  tlie  heirs  of  the  devisor  migh^  enter.  Doe,  d.  GUI 
V.  P0D'j9B,  6  East,  17S.— [£tf.] 
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tion  by  law ;  ami  regularly  whatsoever  is  prohibited  by  th# 

Brfetmii  lib.  f •  foL    hw^  may  be  prohibited  by  condition,  be  it  malum  prokibkitm, 

^  or  malum  in  se.    In  ancient  deeds  of  feofiinent  in  fee  there 

was  most  conunonly  a  clause,  qudd  lidium  sit  donatori  rem 
daiam  dare  vd  tendere  cui  voluerii,  excepii$  viris  religiosis 
ef  Judaism 

IiITTLBTON.  ALSO,  if  lands  he  given  in  tail  upon  condition,  that  the 
[Sect  362.  223  b.]  tenant  in  tail  nor  his  heirs  (30)  shall  not  alien  in  fee,  (31)  nor 
miiigifimtaU^goqdJt  ^^  ^^h  nor  for  term  of  another^s  life^  hut  only  for  their  own 
^iStSllSuua^^^  fiiw,  4c.  such  condition  is  good.  (Note  here,  the  double  ne« 
[CoKi,  223  b.]  gative  in  l^al  construction  shall  not  hinder  the  negative,  vi^. 
40  ^  ^MUd*  ^vi^'  *"^  conditione  qudd  ipse  nee  hmredes  sui  non  alienarent.  And 
ciic»  SI  H.  6.  5S.  therefore  the  grammatical  construction  is  not  always  in  judg- 
11.  Vid*.Mci.t^.acc!  ment  of  lawto  be  followed.)    And  the  reason  is,  for  that 

iSi!*  Cro.^.  2^  *  ®*^  ^  maketh  such  alienation  and  discontinuance  of  the 
Ante,  146  b'.  10  Rep.  intaU,  he  doth  contrary  to  the  intent  of  the  donor,  for  which 

fCoEB  2'24a.l  .'*^  statute  of  W.  2.  (32)  cap.  1.  was  made  (hereby  it  ap- 
10  H.  7, 11.'  Doct  &  peareth,  that  whatsoever  b  prohibited  by  the  intent  of  any  isct 
f^  '     ■  '  *   of  parliament,  may  be  prohibited  by  condition,  as  hath  been 

said),  hy  which  statute  the  estates  in  tail  are  ordained  {s). 

(so)  tft,  added  in  L.  and  M.  (St)  cvp.  1.  added  in  L.  an4  M* 

(91)  !!«—«•  in  L.  and  M. 

(S)  Anjl  inch  alicnationf ,  working  a  diacoatinuanee*  are  deened  ia 
law  tortioQB  acts,  whicli  mKf  well  he  restrained  bv  proviso.  Bn(  it  is 
ptherwise  of  an  alienation  by  snlSerin'g  a  common  recovery,  or  levying  a 
fine  witliin  the  statutes  4  H.  7.  c.  t4.  and  33  H.  8.  c  36.;  for  this  is  no 
diseontinnance,  bnt  a  bar,  and  a  liberty  Inseparable  from  the  estate,  as 
Uiat  tenant  in  taif  may  siiffer  a  common  recovery,  cannot  be  restricted  hy 
fny  condition  or  proviso,  ^ob.  170.  **  Fpra  conditipn  ^nne^ed  to  an 
estate  aiven,  is  a  divided  clause  from  the  grant,  and  therefore  cannot  fnis« 
Irate  the  grant  precedent,  neither  m  any  thing  expressed,  nor  in  any 
thing  implied,  which  is  of  his  nature  Incident  and  Inseparable  from  the 
thing  granted:"  Ibid.  Et  yid.  Sir  AMomf  MiUtmmfs  ttut^  6  Co.  41.  1  Cow 
8<S.  9  Co.  128  b,  Moor.  601.  CrOj  Jac.  697.  Vent  38t.  Jones,  58.  Kti^r  ▼. 
Bmrkettf  Ambl.  379.  do  if  property  is  given  to  a  man  for  his  l^e,  the  donor 
cannot  takf^  away  itie  indigents  to  a  life  eatate.  Property  nmy  be  limited 
to  a  man  to  go  over  on  a  certain  event,  as  bankruptcy,  Dommeit  v.  Bed' 
fwd^  3  Ves.  149.  6  T.  R.  684.  Ske€  v.  Half,  13  Yes.  404 ;  but  while  hrs 
property  it  must  be  subiect  to  the  incidents  of  property.  Therefore,  on 
a  trust  **  to  pay  the  diTidends  of  stock  from  time  to  thne  into  tlie  proper 
hands  of  a  man,  or  on  his  proper  order  or  receipt,  subscribed  with  his 
oym  hand,  that  they  should  not  be  grantable,  transfenrable,  or  otherwise 
assignable,  by  vray  of  anticipation  of  any  unrecelTed  payment,  or  any 
part  thereof;  on  Us  decease,  the  principal  to  be  paid  to  such  persons  as 
in  a  course  of  administration  would  become  entitled  to  his  personal  es- 
tate, and  as  if  it  had  been  his  personal  estate,  and  he  had  died  intestate ;" 
it  vras  held  to  be  an  interest  for  life  in  the  dividends,  assignable  under 
a  commission  of  bankruptcy ;  with  a  limitation  over  of  the  principal  to 
,  those  entitled  under  the  statute  of  distributions.  Brtmdon  v.  Htbmmnif 
18  Ves.  429.  Et  vid.  Foiey  v.  Bumf U,  1  Bro.  C.  C.  274.  As  to  conditions 
mtipuning  lessees  from  akena|ion,  see  n.  (T)  infra«— >[;£d.] 
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FOR  ii  it  proved  by  the  wards  cdmprised  in  the  stme  sta^   L.ITTLETON. 
Me,  (33)ikat  the  will  of  the  donor  in  wch  casei  shall  be  [Sect.36S;  M4a.] 
eheervedj  and  when  the  tenant  in  tail  maketh  (34)  such  dis^ 
coMtimtancef  he  doth  contrary  to  that,  S^a    And  also  in  es^ 
taUs  im  tail  of  any  tenements,  when  the  reversion  of  th6 
fee-sintpie,  (35)  or  the  remainder  of  the  fee^simple  is  in  other 
persons,  when  such  discontinuance  is  made,  then  thefee^m* 
fie  {36)  in  the  remainder  is  discontinued.    And  because  (37) 
tenant  in  tail  shall  do  no  such  thing  against  the  profit  (38)  of 
ill  issues,  and  good  right,  such  condition  is  good,  as  is  afore* 
iffl*(39)*c. 

"  Against  the  profit  of  his  issues.*'    Hereby  it  appearelli,  8^4  b« 

thai  to  restniia  leoaot  in  tail  from  aUenatton  against  tbe  profit 
of  Us  issues,  is  good,  for  that  agreetb  with  the  will  of  the 
donor,  and  tbe  intent  of  the  statute(*).  But  a  gift  in  tail  may  (*)  46  E.  s.  4. 
be  nuuk  upon  condition,  that  tenant  in  tail,  Sec  may  alien  ^  *  '  ''  ^ 
Cor  the  profit  of  his  issues,  and  that  hath  been  faolden  to  be 
goodp  and  not  restrained  by  the  said  statute^  and  seemeth 
to  agree  with  the  reason  of  Littleton^  because  in  that  case 
voluntas  donatoris  observetur,  l^c*  and  it  must  be  for  the 
profit  of  the  issues. 

**  But  only  for  their  own  lives,  Sfc.**    And  yet  if  a  man  §,23  b* 

snake  a  gifit  in  tail,  upon  ccmdition  that  he  shall  not  make  a 
lease  for  bis  own  life,  albeit  the  state  be  lawful,  yet  the 
oymfition  is  good ;  because  the  reversion  is  in  the  donon    As  (6  Rep.  45a*  eontnL) 
if  a  man  make  a  lease  for  life  or  years  upon  condition,  that  ^,  f^'  ^*h.  8.  iri 
diey  sbdl  not  grant  over  dieir  estate,  ot  let  the  land  to  ^-  ^j  tieD.'eS?^ 
others,  this  is  good  (T),  and  yet  the  grant  or  lease  should  be 
b^rfnl*    (f)  If  a  man  make  a  gift  in  tail,  upon  condition  (t)  Dier.  ss  H«  8. 

fol.  48.  49.    C^O  R«p« 

{S5y  qae/kU  Pentad  ieUfssmiM  pie,  added  in  L.  and  M.  and  Roii»     ^1^^'    iRoLAbr. 
iemmte  r^ttutuU  added  in  L.  and         (37)  cm  outer  in  L.  and  M.  and  ^^°*^ 

M.  awl  Rolk  Roll. 

(a4)<ki— «aUaadM.aadRoii.         (38)  d«  U$  iasus  not  in  L*  and 

(SS)  Ml  rfiiindrr  em  /§t  WMjif^,  M.  nor  Rob. 
aoc  io  Lw  and  M.  and  Rob.  (59)  fv.  toot  In  U  and  M.  nor 

(36)  m  i^raenhmm  IsfeeMm'.  Rob. 


■  ■  ■       ■    " 


(T)  Bat  Mcb  eoaditiont  are  eonttroed  stiietiy  in  favonr  of  tbe  lessee. 
And  thetelbte  it  bai  been  ddembied,  tbat  if  a  leaeee,  who  is  restrained 
fhsa  alienation  by  a  condition  of  tbis  lUady  aasipis  over  bit  term  witb 
Ibe  consent  of  tlie  lessor^  socb  assinee  may  assign  to  any  otlter  person 
nfitboot  a  licence.  DMspeK*  soar,  4  Goj  119.  Wkidutt  ▼.  Fox,  Cro.  Jac 
SSa.    And  it  is  imttaterial  wtaetkcr  tbe  licoote  be  (cncral,  as  in  Dumftf'o 
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rccoMry. 

Vid.lib.6.  40*  41. 
Sir  Anth.  Mildmay's 
rate.    (1  Rep.  84. 
1  Ro].  Abr;  418.) 


(1  Rol.  Abf.  41 1. 
418.    10  Rep.  35  b.} 

*  224  a. 
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ihat  he  shall  not  make  a  lease  for  three  lives  or  21  years  ac- 
cording to  the  statute  of  32  H.  6.,  the  condition  is  good  ;  for 
the  statute  doth  give  him  pow^r  to  make  such  leases,  ivhicli 
may  be  restrained  by  condition;  sind  by  his  own  agreement  ; 
for  this  power  is  not  incident  to  ihe  ^sfate;  but  given  to  him 
Collaterally  by  the  act ;  according  to  that  rule  of  law^  quitihei 
potent  renunciare  jurt  pro  se  introdMd. 

"  When  he  maketh  sitch  alienation  and  discontinuance  of 
ihe  intail"    And  therefore  if  a  gift  ih  tail  be  made  upon 
condition,  that  the  donee,  8tc.  shall  not  alien,  this  condition 
is  good  to  some  intent^,  and  void  to  some ;  for,  as  to   all 
those  alienations  which  amoimt  to  any  discontinuance  of  tlie 
state  tail  (as  Littleton  here  sp^aketh),  or  is  against  (be  statiite 
6f  West.  2.,  the  condition  is  good  without  question.     But  as 
td  a  Common  recovery,  the  cotidiHon  is  void ;  because  tliis  is 
no  discontinuance,  but  a  bar :  and  this  common  ^recovery  is 
not  restrained  by  the  said  statute  of  West.  2.     And  therefore 
feuch  A  Condition  is  repugnant  to  the  estate  tail ;  for  ft  is  to  be 

cd$ej  or  particular  as  **  to  one,  subject  1o  the  performance  of  the  coveoants 
in  the  original  ie^^ae,"  Brummel  v.  Miicplierson,  14  Ves.  173. :  though,  if  a 
covenant  hot  to  assign  contain  an  exception  in  fdvoar  of  ansignnicnt  by 
will,  it  seems  that  executors,  claiming  nqder  the  will,  are  not  within  the 
exception;  so  as  to  be  at  liberty  to  sell  for  payment  of  debts  without  a 
licence.    lUttyd  v.  Crispe,  $  Taimt  249.    So  an  "under ricase  has  been  ad- 
judged not  to  be  within  a  proviso,  that  the  lessee  shall  not  assign  without 
licence.    Cnuoey  d.  Bugty  v.  Blencowi^  S  Wils.  2S4.  9  Bl.  Rep.  766,    Cu< 
where  tlie  words  of  the  covenant  were,  that  the  lessee  woul4  not  set,  let, 
or  assign  over  the  whole  or  part  of  the  premises  without  leave ;  it  was 
held,  that  an  under-lease  amounted  to  a  breach.    Roe,  d.  Gregwn  v.  Har- 
iriaon^  «  T.  R.  4^6.    £t  vid.  Rbe,  d.  DingUy  ▼.  6akt,  1  M;tQl.  &  S.  S97. 
So  where  the  'proviso  was,  that  the  lease  should  be  void  **  if  the  lessee 
as.signed  or  otherwise  parted  with  tlie  indenture  of  lease,  or  the  premises 
thereby  demised,  or  any  part  thereof,  for  the  wh«ie  or  any  part  of  tin 
term,  without  leaVe  in  writing ;"  it  was  held,  that  the  words  included  an 
ander-lease.    Doe^  d.  HoUdnd  v.  WoneUy,  1  Cainp.  N.  P.  C.  {0. 

It  is,  however,  to  be  observed,  that  an  assignment  by  operation  of  hiw 
wiH  not  amount  to  a  forreitnre.  Thus  it  has  been  determined,  that  a  sale 
by  execution  was  no  forfeiture  of  a  lease,  in  which  ^^s  contained  a  covenant 
not  to  let,  assign,  or  otherwise  part  with  the  indenture.  0be,  d.  MHchJoMm 
v.  CiirtcT,  b  T.  R.  57.  Seau  where  the  execution  is  in  fraud  of  the  c^ 
venant.  8  T.  R.  SCO.  And  the  same  rule  bolcfs  in  the  case  of  an  anigii- 
niejit  under  a  commission  of  bankruptcy.  Dot  v.  Bewtn^  3  Maal.  &  H. 
353.  £t  vid.  Doe,  d.  Cheere  v.  Smlihf  5  Tannt  795w  But «  landlord  may 
guard  against  this  contingency  by  a  proviso  for  re-entry  on  the  temnt'a 
committing  an  act  of  bankruptcy  whereon  a  eommisauin  sball  Itstte;  which 
has  been  held  to  be  good.    Roe  v.  GailUerSj  8  T.  R.  13S. 

If  the  lessor  accept  rent  due  after  condition  broken;  with  notice,  it  is  a 
waver  of  the  forfeiture.  Goodright,  d.  tValter  v.  Dmridt,  Covp.  804. 
ll'kichcoi  V.  Fox,  Cro.  Jac.  398.  Bnt  a  lessor  wko  has  a  right  •f  re-entry 
reserved  on  breach  of  a  covenant  not  to  underlet,  does  not,  by  wavlogbii 
re-entry  on  one  underletting,  lose  his  right  to  re-enter  on  a  anbtefvcnt 
underletting.  Doe,  d.  Boocitwen  v.  jBlitf ,  4  Tiunt^  735.  And  equity  trill 
not  relieve  against  a  fotfeitnre  by  Ibreadi  of  m  covenant  Mil  l»  aiiin. 
Jiiil  V.  BorcUi^y  itt  Ves.  656.'-[£if.] 
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observed^  that  to  this  estate  tail  there  be  divers  incidents* 

Hrst,  to  be  dispunished  of  waste.     Secondly,  tlidt  the  M'ife 

of  the  donee  in  tail  shall  be  endowed.     Thirdly,  that  the  hus-  22  E.  S.  9.    17  £1. 

343.   jyytti 

band  of  a  feme  donee,  after  issue,  shall  be  tenadt  by  the 

cartesjT.     Fourthly,  that  tenant  in  tail  may  suflfer  a  common 

recovery ;  and  therefore  if  a  man  make  a  gift  in  tuil,  upon 

tonditidn  to  restrain  him  of  any  of  theie  incidents,  the  con- 

diuoo  is  repugnant  and  void  ill  law;    And  it  is  to  be  observed, 

(*)that  a  collateral  warranty (u),  or  a  lineal  with  assets,  in  (*)lSH,r.  Uh, 

respect  of  the  recompence,  is  not  restrained  by  the  statute  of 

Donis  Conditionalibusy  no  more  is  the  common  recovery  iti 

respect  of  the  intended  recompence.    And  Littleton,  to  the 

intent  to  exclude  the  common  recovery,  saitb,  such  alienation 

Urtd  discontinuance,  joining  tbeni  together. 

If  a  man  before  the  statute  of  D^nis  Condiiionalibus  had 
Biaco  a  gift  to  a  man  and  to  the  heirs  of  his  body,  upon  coih^ 
diuon  that  after  issue  he  should  not  have  power  to  sell,  this 
conditioB  should  have  been  repugnant  and  void  (w)«  Pari 
rathnCf  after  the  statute  a  man  makes  a  gift  in  tail»  the  law 
tmti  gives  him  power  to  suffer  a  common  recovery ;  therefore 
to  add  a  condition^  that  he  shall  have  no  power  to  suffer  a 
coauDon  recovery,  is  repugnant  and  void; 

IF  H  ihaa  make  a  feoffment  to  dardfl  and  fehie  in  fee,  upOA 

Condition  that  they  shall  not  alien,  to  some  intent  this  is 

cood,  and  to  some  intent  it  is  void :  for  to  restrain  an  aliens-  to  H.  7.  ii.  IS  H.  7« 
'      I    .    ^  V        .      .     ,     ^    .    .  ^    ^  ?3.    Ub.6.  4lb.  in 

tiott  by  feotuneiit,  or  alienation  by  deed,  It  is  good^  because  Sir  Aalhony  Mnd> 

sock  an  alienation  is  tortious  and  Voidable;  but  to  restrain  (H^.^'.*  iRol;* 

(U)  TIm  Bast  be  Qnderstoed  of  acotlateral  warranty  befcrre  tbe  statute 
tf  4  Ann.  c*  16.— 'For  some  observations  as  to  the  restrain  t«,  which  at 
MiAait  periods  bava  bimn  iaposM  on  the  free  tKenation  of  property,  and 
have  tbe  metborfs  adopted  to  elude  them,  see  the  note  to  foL  118  b.  post, 
Ottp.  33.  Of  Title  by  Alienatkm.^Bd.] 

(W)  .Lord  Coke  in  another  work  observes,  ''  that  the  tenant  of  lands 
latailcd  had  before  tbis  Itatute  a  fee-simple  conditional  snbseqnent :  for, 
sUicit  Bricton  (cap.  96.)^  who  wrote  before  tliis  simtiita,  saitb,  that  if  any 
par^ase  to  bim  and  his  wife,  and  to'  the  heirs  of  them  lawfully  bej^otten, 
tbe  donee>  have  pre^ntly  bat  an  estate  of  freehold  for  tbe  tnrm  of  their 
lives  and  tbe  fee  accroeth  to  their  issue,  &c.  taking,  the  condition  to  be 
precedent,  yet  bad  the  donees  at  the  common  law  a  fee-simple  conditional 
prrvently  by  the  gift.  For  if  lands  had  been  given  to  a  man  and  the 
kha  of  bis  body  iasningiand  before  issae  he  had«  before  tbis  statate,  made 
a  feofinicDt  in  fee,  the  donor  sboald  not  have  eataced  for  tbe  forfeiture,  ^ 
battltts.feoffiiient  bad  hatred  tbe  issne  had  afterwards;  which  provetb 
liidt  be  presently  by  the  gift  had  a  fee-simple  conditional.''  \%  Inst  9S9< 
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their  alienation  by  fine  is  repugnant  and  void,  because  it  is 
lawful  and  unvoidable. 

It  is  said,  that  if  a  man  infeoflF  an  in&nt  in  fee,  upon  con* 
dirion  that  he  shall  not  alien,  this  is  good  to  restrain  aliena* 
tions  during  his  minority,  but  not  after  his  full  age. 

Doct  &  Stad.  124k         It  is  likewise  said,  that  a  man  by  licence  inay  give  land  to 

«  bishop  and  his  successors,  or  to  an  abbot  and  his  succes- 
sors, and  add  a  condition  to  it,  that  they  shall  not,  without 
the  consent  of  their  chapter  or  convent,  alien,  because  it  was 
intended  a  mortmain,  that  b,  that  it  shall  for  ever  continue  in 
that  see  or  house,  for  that  they  had  it  en  outer  droU,  for  reli- 
gious and  good  uses. 

tHgift  M  taa  wUkre^      put  the  case,  that  a  man  make  a  sift  in  tail  to  A.,  the  re- 
taM  Mi  <#  aUemt  good   mamder  to  him  and  to  hn  heirs,  npoft  condition  diat  he  shall 


IPolu  sw  ^sTsss  )  "^*  *'^*"  >  as  to  the  state  tail  the  condition  b  good,  for  such 
ilRoLAbr.  4or.47S.  alienation  b  prohibited,  as  bath  been  aaid,  by  the  said  sta- 

474.    CitK  Elis.  360.)  .  ^         u  *         .     a.      /      •       i  l  -  * 

It  H.  7.  6.   15  H.  7.  tute.     But  as  to  toe  fee-simple,  tome  say,  it  is  repugnant 
V^XuiViih.^  ^^  ^^^»  ^^  ^  reason  that  Littletoa  hath  yielded:  aud 

therefore  some  are  of  opinion,  that  this  b  a  good  conditioo, 
and  shall  defeat  the  alienation  for  the  estate  tail  only,  and 
leave  the  fee-simple  in  the  alienee,  for  that  the  condition 
did  in  law  extend  only  to  the  state  tail,  and  not  to  the  re- 
mainder. 

LITTLBTON.       ALSO,  a  man  may  ghe  land$  in  tail  upon  such  candid 
[Sect.  364.  224  b.]  tionf  that  if  the  tenant  in  tail  or  hie  hein  aUen  in  fee,  or  in 

222^ili^53  '«'i  ^/^  **^  ^f  ««^**''  •'WW's  life,  4rc.  and  also,  thai 
madd^oih  o/ittMg,        if  all  the  issue  coming  if  the  tenant  in  tail  be  dead  tarithout 

issue,  thai  then  it  shaU  be  lawful  for  the  donor  and  for  his 

heirs  to  enter,  Isc.    And  fry  tlds  wag/  the  right  (40)  of  the  tail 

may  be  saved,  {4\)  after  discontinuance,  to  the  issue  in  tail, 

if  there  be  any  (42)  '^  so  as  by  way  of  entry  of  the  donor  or  of 

his  heirs,  the  tail  shall  not  be  defeated  by  such  condition. 

(45)  Quasre  hoc.  And  yet  if  the  tenant  in  tail  in  this  case,  or 

(40) d«-ai  lo L.  ttBdM.andRoh.         (4t)  time  added  in  L.  and  M. 
<4l)  Hcl  added  in  L.  tad  M.  and     and  Roll. 
Rob.  (43)  9««r«Aoc,  not  inL.andM» 

Koh. 
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its  hein,  make  any  dUcontinuance,  he  in  the  revertion  or  h{$ 
heirs,  after  that  the  tail  is  determined  for  default  of  issue, 
^vr.  tnajf  enter  into  the  land  by  force  of  the  same  condition, 
and  shall  not  be  compelled  (44)  to  sue  a  writ  offormedon  in 
the  reverter. 

Note,  Littleton  pufposeTy  made  paiisel  of  the  coilclitioil       -    ^^  b* 
in  the  copulative,  that  the  tenant  in  tail  should  alien,  8cc«  15.  94.]     *   ^       ^* 
For  if  a  gift  in  tail  be  made  to  a  man  and  to  the  heirs  of  bis 
body,  and  if  be  die  without  heirs  of  his  body,  that  then  the 
donor  and  his  heirs  shall  re-enter,  this  is  a  void  condition ;   < 
for,  when  the  issues  fail,  the  estate  determineth  by  the  expresi 
limitation,  and  consequently  the  adding  of  the  condition  to       (^7^i  343  b^) 

*  •  ■ 

defeat  that  wliicii  i^  determined  by  the  limitation  of  the  estate^ 
is  void  (x),  and  in  that  case  the  wife  of  the  donee  shall  be  en- 
dowed, 8ic.  And  therefore  Littleton^  to  make  the  condition 
good,  added  an  alienation,  which  amounted  to  a  wrong,  and  he 
restiained  not  tbe  alienation  only,  (for  dien  presently  upon  the 
alienatioo  the  donor,  &c.  might  re-enter  and  defeat  the  estate 
tail)  *bot  added,  and  die  wlthoui  issue;  to  the  end,  that  die  ^225  a* 

right  of  the  eatate  in  tail  might  be  preserved,  and  not  defeated 
by  the  condition,  but  might  be  recovered  again  by  the  issue 
io  tail  in  a  formedon* 

And  Littleton  expressly  saith,  th|it  the  donor  and  his  heirs,  (Mo.  39.) 

after  tbe  discontinuance,  and  after  that  the  estate  tail  is  de- 
termined, may  re-enter,  which  is  the  intention  and  true  meaning 
of  Littleton  in  this  place.  And  where  it  b  said  in  this  section 
(qu^re  hoc)  this  is  added  by  some  that  understood  not  thia 
case,  and  is  not  in  the  original  (y). 

ITEM,  if  ifiA)  a  feoffment  be  made  {46)  vpon  such  condi'-   LITTLETON. 

[Sect.  332.  205  a.] 
(44)  ttkeri-mit  in  L.  and  M.  and         (46)  a  ofcim  home  added  in  ROb..         ^  Mffrinetm 
Ml-  but  not  in  L<  and  M.  *        *^  * 

nm  added  ia  Rob.  but  not 


klLttd 


(X)  Vid.  Cro.  Jac.  415. 448.  695.  3  Co.  39.  3  Mod.  SlO.  Ld.Raym« 
101.  S04.  SVem.SSS.  1  Barr.  teSS.  -f  P.  Wms.  170. 605.  Feame.  Cont« 
ftca.  168.     Cowp.  234.  410.  833.     Doagl.  t66.    3  T.  R.  484.  4B8.-*{£^*] 

(Y)  It  U  a  rale  of  la^,  that  a  condition  must  defeat  or  determiDe  the 
aMe  of  die  estate  to  wUch  it  is  annexed,  and  not  detennijie  it  in  part 
tnly,  and  leaTe  it  cood  for  the  residue.  And  therefore  it  has  been  ad« 
indeed,  tiiat  a  condition  to  determine  an  estate  tail,  as  if  (he  tenant  in 
tail  were  dead,  was  void  ;  beoinse  the  death  of  a  tenant  in  tall  did  noS 
drtermiae  the  estate  tailt  but  his  death  without  issue.  Jenmm  ▼•  AnevU^ 
1  Co.  85 a.  CwbeVsccae^  1  Co.  83  b.  SirAmihimii  MUdmay*s  mMi  6Co.  40^ 
(ni.Elis.5r9.    Mogr.  59S.    And.346.^[^.l  . 

Y«i^lL  D 
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fitm,  that  if  the  feojfor  pay  to  the  feoffee  alt  a  certain  day,  8fc^ 

40  pounds  of  money ^  that  then  the  feoffor  may  re^ftter,  Sfc* 

in  this  case  the  feoffee  is  called  tenant  in  morgage,  which  is  as 

Origin  0/  the  term,    much  to  say,  in  French,  as  mortgage,  and  in  Latin  mortuum 

vadium,  jind  it  seemeth,  that  the  cause  why  it  is  called  mori^ 
geige  i$,  for  that  it  is  doubtful  whether  the  feoffor  (47)  vill 
pagf  at  the  dtgf  limited  such  sum  or  not :  and  if  he  doth  not 
pay,  them  the  land  which  is  ptU  in  pledge  upon  condition  far 
the  payment  of  the  money,  is  taken  from  him  for  ever,  and 
so  dead  (48)  to  him  upon  condition,  Spe.  And  if  he  doth  pq^f 
the  money p  then  the  pledge  is  dead  as  to  the  tenant^  Sgc* 

S05  a.  ^  Mortgage^  is  derived  (s)  of  two  French  words,  viie«  mori, 

TT^^raUkMiof  tl«t  ii,  mHuum,  smdgage,  tlmt  is  vadium,  or  pignus.  An* 
(«)  Gianvil.  lib.  10.  it  IS  esUed  in  JiAUn  mortusem  tadiumf  or  morgagium*  ,  ilow. 
eap.  26.  sr!  '    '      i^  >B  called  here  mortgagef  or  mortuum  vadium,  both  for  tbe 

reason  here  eoqMressed  by  littleton,  as  also  to  distinguish  it 
ifdai  Ihat  which  is  called  vioum  vadium*  Fivum  auUm  didr 
Ufor  ToAim,  quia  nunquam  moriiur  ex  aliqud  parte  qudd  et 
euis  ptoventubus  acgsdrmtur.  As  if  a  man  borrow  a  hundred  - 
pounds  of  another,  and  maketh  an  estate  of  hnds  unto  him, 
until  be  hath  received  the  said  sum  of  the  issues  atid  the  pro* 
fits  of  the  land,  so  as  in  this  case  neither  money  nor  land 
dieth,  or  is  lost,  (whereof  Littleton  speakedi  in  dns  chap- 
es) Vid.  sect  ssr«       ter  (t),)  and  therefore  it  is  called  vivum  vadium  (a). 

(47)  vayt-poet,  in  L.  and  M.  and  s'U  paya  U  mufiey  imd  iftt  te  gage 
]ftoh.  4M0r#,  ilot  is  If  and  M.  nor  Rolu 

(48)  a  ivy  «Kr  amtiUom,  tfc,    Et 

'  —— — ■  '  J  ■—— — ^ 

(Z)  The  subject  of  mortgages  may  be  oonsldered  under  three  general 
beads : — ist.  Of  the  origin  and  different  kinds  of  mortgages.  Sd.  Of  the 
adveral  interests  of  tlie  mortgagor  and  mortgagee,  dd.  Of  the  equity  of 
redemption. 

Ist  As  to  the  origin  and  different  kinds  of  mortgages :— The  notion  of 
mortgaging  and  redemption  seems  to  have  been  derived  to  ns  from  tha 
civil  law.  According  to  that  law,  the  difference  between  pledges  ana 
things  hypothecated  was  this :  thep^T'*'''  <"*  pledge  was,  when  any  thing 
was  obliged  for  money  lent,  and  the  possession  passed  to  the  crtfdHor ;  the 
kgpotheca  was,  when  the  thing  was  obliged  for  money  lent,  and  the  pos* 
session  remained  with  the  di-btor.  If  the  debtor  did  not  redeem  the 
Ihoig  piedgod,  tlie  creditor  was  to  foreclose  the  itedcmption  of  tlie  debtor  $ 
and  if  the  money  was  not  paid,  the  creditor  liad  his  oHw  pign0fUia,  av 
hfffoihgeoHaf  which,  when  he  had  parsned,  and  obtained  seatsnec  thereon^ 
Ilie  might  sell  the  pledge  as  his  own  property.  Bat  there  was  this  diflar«r 
eoee  between  the  oetio  pigtunitut  and  hypetkeemigk ;  that  the  ediff  pw"** 
filiawas  only  on  the  parson  of  the  debtor  to  foreclose  ban,  beeausetba. 
lagans  was  airea^in  the  pomassion  of  the  creditor;  bnt  tiie  mtU  kifpe^ 
SAiOOfki  was  Smvi  m  raa,  ^awa  ta  perioanaiy  and  anis  given  od  jrigwuB  mw* 
<SfM«adion  flwdm  ^aaacaayig  p^tittmtem  ;  beeaosr  herein  the  creditor  had 
SM>t  the  possession  of  the  pledf^i  bat  it  nniiuaid  ta  titt  debtor.   Until 


JlliSO,  a$  a  man  may  maikt  a  fe^gktni  in  fee  in  iwr*-    LITTLETON. 
giBgh  C^}  P  tf  ^>Mii  may  make  a  gift  in  tail  in  mortgagepanfl  [S«ct.S3d.  20^b.j 


(49)  MMtf  kvme  poU  fmre  d0M  ek  iaUe  en  taortgage^  not  in  L.  abd  M* 
Rob. 


senteoce  was  obtained  in  tbcse  actions,  the  creditor  oonld  not  obtain  ttie 
proprrty  of  tbe  pledge ;  and  if  the  money  was  paid  before  sentence,  tob 
idcdge  WAS  s&bject  to  redemption ;  and  where  the  same  thini;  was  plcd^e<| 
TO  MTenl,  those  were  said  to  be  potiaree  m  pignore  to  whom  the  tbinei 
were  first  hypothecated.  Digest,  lib.  W.  tit.  6.  Corvin,  S69,  270,  m. 
If  the  money  was  tendered  or  paid  to  the  creditor,  the  contract  of  pi^ 
horatton  was  dissolved;  and  the  debtor  nught  have  the  pledge  back,  aa 
a  thing  leaf.  This  seems  to  have  introduced  the  notion  among  n!i  of  tha* 
^btor^  n^ht  to  redemption.  And  with  them  the  usocaption,  or  tfie  riglit 
•T  pmcnption,  did  not  extinniish  the  pledge,  unless  a*  stranger  had  held 
it  for  Odrty  years,  or  the  debtor  l»d  held  it  himself  for  forty  yeerl. 
Digest,  Kb.  SO.  tit.  6.  The  word  '*  mortgage'' signifies  commonly  the  same 
thing  as  the  word  **  pawn  f  tliat  is,  the  appropriation  of  the  thing  ffiven  for 
the  seonrity  of  an  engagement:  and  these  two  words  are  used  indifferently 
is  the  ffune  sense.  But  the  word  **  pawn"  is  more  properly  applied  o 
moveable  things,  which  are  put  into  the  hands  and  keeping  or  the  ere* 
£tor ;  and  the  word  **  mortgage"  signifies  properly  the  light  acquired  by 
flie  creditor  upon  the  immoveables  which  are  appropriated  to  hint  by  his 
debtor,  ^thoogh  he  be  notjpot  into  possession  of  tucm.  Domat.  lib.  9. 
tit  1.  sect.  1.  Another  diflerence  between  a  mortgage  and  a  pledge  is, 
iSaX  ^  former  is  an  absolute  pledge  to  become  an  absolute  interest,  if 
■ot  redecBKd  at  a  certain  time ;  but  the  latter  is  a  deposit  of  personal 
cfectSy  not  to  be  taken  back  But  on  payment  of  a  certain  suin,  bv  exprea 
stqiafatioB,  or  the  course  of  trade,  to  be  a  lien  nbon  them.  S  Ves.  Jno. 
Sn.  It  was  a  rule  of  the  feudal  law,  which  pronibited  all  alienations^ 
that  /emdmSof  tnviio  d&mino,  out  tignaiU,  aoa  rede  wldieiindur  hyp^keet^^ 
fiuuis/rmctmspifeae  etse,  recepimm  es^,  Corvin.  Dig.  t68. ;  but  at  the  time 
•f  Hennr  the  second,  when  the  alienation  of  property  bad  become  fre<^y 
two  BM^oes  of  mortgaging  lands  were  in  use,  which  were  distitoguished  by 
the  names  of  vrndimm  vtnmi  and  rodtinii  tmariumm,  Glanv.  lib.  10.  c.  8. 
The  fonner  kind  is  here  described  by  Lord  Coke,  and  is  also  mentioned  by 
LhtletoDy  sect  5S7.  post ;  the  latter,  which  is  the  ordinary  and  usual  fi^ay 
ef  mortgaging  lands,  has  been  already  explained.  ^ 

Mortgiiges  may  be,  1st.  either  of  the  freehold  and  inheritance ;  or,  Sd.  of  - 
tenas  for  years.  The  ancient  wi^  of  making  mortgages  of  the  freehold  and 
inhentance,  was  by  a  charter  of  feoflinent,  on  condition,  that  if  the  feo^or 
er  hia  heirs  paid  the  sum  borrowed  to  the  feoffee,  or  his  heirs-,  at  a  day 
•rooittted,  he  should  re-enter  and  re-possess;  and  somethnes  the  coo- 
Qtion  was  contained  in  the  charter  of  feoflfinent,  and  somethnes  it  was  de- 
fasMced  by  a  distinct  instrument,  bearing  date,  and  executed  at  thesame 
fime.  Madox,  918, 5l9.   'the^  sorts  of  conveyances  were  at  fintfbvnd  Cb 
be  attended  with  f;reat  inconveniences ;  as  if  the  money  was  not  paid  at  tlSe 
day,  so  that  the  condition  was  forfeited,  and  tbe  estate  became  absolute^ 
the  estate  vrsa  thenceforth  subject  at  common  law  to  the  dower  of  the 
wife  of  the  leoffee.  and  to  all  his  other  real  charges  and  incumbrances ; 
for  Aongfa  if  t)ie  feoffor  performed  the  condition,  then  he  might  re>enter, 
and  le-posaess  himself  in  his  former  estate,  and  consemiently  was  in,  above 
all  charges  and  incumbrances  of  the  feoffee ;  yet  if  lie  did  not  literaAy 
perform  the  condition  by  payment  of  the  money  at  the  day,  thentlie 
estate  became  Ugidlif  subject  to  the  charges  and  incumbrances  of  t6a 
froflee,  thouah  the  money  should  be  aftc.  wards  paid,  and  the  estate  re» 
conveyed  to  the  feoffor.    Post,  fol.  321,  Zp,  Hardr.  46S.    Cro.  Car.  191^ 
1  £^  Abrr.  311.    5  Bae.  At^.  4.    1  Bl.  Rep.  156.    To  avoid  these  in^ 
CMvcnieoces  the  second  sort  of  mortgages  were  adopted,  and  it  became 
mual  to  grant  only  a  long  term  of  years  ny  wav  of  mortgage,*  with  cotadS^ 
ISflB  to  be  vmd,  upon  repayment  of  the  purchase-money  :  wUch  conrsd 
b  now  frequenUy  used,  principally,  because,'  on,  the  death'  of  the  mott* 
gagee,  sa<%  term  becomes  vested  in  ^b  personal  representatives,  who 
Bow  are  entitled  in  equity  to  receive  tlie  n^oucy  lent,  of  whatever  natnre 
the  mort^^age  may  happen  to  be.    2  Bl.  Com.  158.' «  But  courts' of  e^ltyi 
after  their  juijsaictidn  became  firmly  established,  piit'  niort^hges  m  lea 
apoQ  ttte  fwtfotffilijfci  Maintaining  the  pdwer  of  redemptioil,  as  an  ev^U 

lis     .".'••'  ) 
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•  Uaufor  term  ofhfe^  or  far  term  ofyean^  in  mortgage  {50). 
And  ail  such  tsnanti  are  colkd  iemutts  in  mortgage,  accord' 
ing  to  tie  etiates  which  they  hate  in  the  iattd,  inc. 

^  (50;  ti  Dot  in  L.  and  M.  nor  Rob. 

•Me  ri^  inbemt  in  tiie  laarl,  and  buidlag  all  persons  wbomtoevery 
wheiiier  elaiiaini;  ip  tbe  jwr  (i.  e.)  'ly  the  act  of  the  mortgagee,  aa  tenant 
Jo  dow4>r,  by.Ktatata  •t^^ie^jei^^  ^c. ;  or  in  tbe  pad  (i.  e.)  by  tiie  act  of 


.llie  Uw,  at  tenanit  by  tbe.cnrtrty,  and  lord  liy  cicbeAt:  and  tne  piincipie 
,ttpoQ  wbtcb  tbey  propceded  wa»,  tbat  tbe  payment  of  tbe  money  does, 
la  the  oontideration  of  eqaity,  pat  the  mortgagor  in  tUUu  ^ao,  aince  the 
|and»  were  originally  only  a  pledge  for  the  money  lent.  .Cro*  Car.  191. 
liardr«'46>.  469.  &  Bae.  Abr.  4.  And  since  this  r^gbt  or  power  of  re* 
dtrmpt^A  has  been  lo  nndentood,  mortgagf*s  in  fee  have  again  become 
.nsoal;  for»  alchoagb  mortgages  for  teroM  of  yean»  were  free  from  the  in- 
.eonveiiimces  attendiog  mortgages  in  fee,  with  respect  to  tenant  by 
.dower,  onrtesy,  Ac*  yet  they  were  not  witboat  objection,  as  in  ease  of 
'foreelosore  on  non-payment*  the  mortgagee*  became  only  a  termor,  the 
feo-simple  remaining  in  tbe  mortgagor. 

.    Great  loconventences  having  been  suffered  by  mortgagees,  from  tha 

difficulty  and  delay  attending  bills  to  foreclose,  the  ingenuity  of  modern 

•times  has  framed  a  mode  of  conveyance  in  order  to  enable  the  mortgagee, 

after  a  given  time,  to  procure  his  principal  and  uiterest  by  a  sale  of  the 

mortgaged  estate,  without  being  onJiT  tiie  necessity  of  applying  to  a  court 

of  equity.    This  is  done  by  taking  a  conveyance  of  the  fee  to  trusteen  ia 

trnst  tor  the  mortgagee,  for  a  term  of  years  subject  to  redi'raption,  with 

remainder  to  the  trustees  in  trust,  in  default  of  payment  at  the  time  stipu* 

lati'd,  to  sell  the  estate,  and  to  apply  the  purchase-money,  after  defraying 

the  cxpences  incurred  in •  dischi^rgmg  tlie  trust,  in  the  payment  of  the- 

mortgage  money  and  interest,  and  then  to  pay  over  tlie  residue,  if  any,  to 

!the  mortgagor.  1  jPew.  Mortg.  13.  Aud  it  has  been  expressly  determined, 

that  in  such  case  the  trustees  alone  may  make  an  absolute  irredeemable 

.'title  without  the  concurrence  of  tbe  roortgiigor  or  his  representatives. 

Carder  ▼.  J^orgun,  18  Vcs.  344.     Clay  v.  Skarpey  cited  in  Cqrder  v«  ^orga% 

.29Ves.  a4i»' 

Besides  the  different  kinds  of  mortgages  above  mentioned,  there  is  an- 
other class  termed  equitable  mortgages  ;,  vvbich  were  Hrst  c^itablished  by  the 
case  of  Aiut$eU  v.  JRasfeUi  l  Bro«  C.  C.  309. ;  a  decision  frequently  lament- 
ed. 8ee  ExymU  Coambe^  17  Vcs  .171.  £x  parte  Hliubreadj  I  Kose,  z99^ 
Ex  pairU  Uoaper,  ]  iMeriv,  9p  A  mere  df  poMt  of  title  deeds  upon  an 
advance  of  money,-  without  a  word  passiug,  gives  an  equitable  lien 
XKx parte  Langilon^  17  Vca.  iX7.  Ex  parte  Kensington,  3  Ves.  ^  B.83.) 
even  against  a  purchaser  without  notu^e;  and  such  depo2>it  will  cover  sub* 
aequent  advances,  if  it^ppear  by  evidence,  or  by  inipiication,  that  thej 
were  made  upon  tbe  faith  of  that  security.  Uiem  y.  MiUf  13  Ves.ii4. 
.£x  parte  iMngttonf  ftupra.  £x  parte  Keiuingtany  ^upra.  And  the  mean* 
)ng>an<t  ohjt-ct  of  a  depohit,  may,  it  seertis,  he  explained  by  parol  evi* 
flcyica.  hoe  Ex  parte  Matgh^  9  Ves.  403.  Norrit  v.  ifKii^iasoa,  U  Vca.  199* 
iiu|(.  a  mortgage  has  been  b  Id  to  be  no  security  for  snbseoneut  advancea 
maile  on  the  strength  of  a  parol  engagement  i  for  where  the  legal  estate 
haA  been  assigned  Oy  way  of  mortgage,  the  mortgagee  is  not  entitled  to 
oay,  I  hold  this  conve>iince  as  a  deposit;  because  the  contract  under 
^bich  he  holds  it  is  a  contract  for  conveyance  only,  and  not  for  deposit. 
Ex  parts  Uoaper,  l  5ieriv.  7.  It  has  never  vet  been  decided,  how  far  it  ia 
Bceeksary  to  deliver  all  the  title  deeds ;  or  woeCfacr  that  would  not  be  takes 
f o  be  a  KU.ffirienl  deposit,  which  could  be  taken  opon  looking  at  ttie  instru* 
jDfnis  toanM>uut  to  evidence,  that  the  estate  was  meant  to  be  a  security, 
Ex^Mtrte  H  iihieriUy  \\  Ves,  401.  ^  but  it  has  been  held,  that  the  delivery 
of  deeiis,  fur  tlie  parpose  of  having  a  mortgage  drawn,  will  not  amount 
j|o  a  dep'^Kit,  or  equitable  niortg^^e.  Norrie  v.  ^IfUkimson^  supra*  An 
«qnitable  niortgage'wiil  be  made  good  as  agaiust  assignees.  Jones  v.  Gib* 
>MM,  9  Ves.  411.  t*jfe  v.  Vuutuz,  t  Dick.  73V*  Aud  where  an  assignee 
^nght  the  bauknipi  s  estate,  aud  out  of  the  consideration  money  panl  an 
0qtt*ta|>l^  mortgagee,  and  took  tbe  deeds,  which  sale  w  as  afterwards  set 
^side  on  the  known  |)i1nciples  of  the  court  (viz.  that  a  trustee  cannot  be* 
^ome  a  purchas4T  ot  the  estate  oi  which  he  is  a  trustee.  Ex  porie  Ijuep^ 
^  Vci.  ^7.   >eri(  byMmg»  Company  y.  JtfiicAkazi^j  8  Bro.  K  C  4i.  ad. 
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Tonl.),  it  WBS  beldy  that  the  equitable  mortgagee  did  vot  lose  his  ILeo. 
Expartt  Mhrgrmm,  It  Ves.  6.  1  Mad.  Ch.  450.  Equitable  mortgages^  bow« 
ever,  are  not  favored,  especially  when  contradicting  a  written  infttnunent. 
£r  ftrU  Coombe,  17  Veji.  360. 

<d.  Of  the  leveral  interests  of  the  mort^racor  and  mortgagee :— With 

lespect  to  the  estate  of  the  mortgagor,  though  it  was^  formerly  doubted 

vhetfaer  he  had  more  than  a  right  of  redemption,  it  is  iu)w  established* 

that  he  has  «i  actual  estate  in  equity,  which  may  be  devised^  granted, 

and  iDtailed,  and  of  which  there  is  a  yossemofruirisj  and  a  tenancy  b^ 

the  cQTtesy.     Catbone  v.  Scarf e^  1  Atk.  603.    But  ^  to  his  possession  of 

the  HMrtgaged  premises,  he  only  holds  tkem  by  the  will  or  permission  af 

the  nortgagee,  who  has  k»een  held  entitled,  by  ejectment,  and  withoi|t 

notice,  to  recover  against  him  or  his  tenant.    Kteche  v.  Hall^  Hougl.  2}, 

JTmv  -^.'G^Ukmorty  Dougi.  279.   1  T.  R.  378.    But  theusb  a  mortgairbr  ip 

passessioB  cannot  make  a  lease  to  bind  the  mortgagee,  yet  a  tease  df  this 

kind  is  good  afrainst  the  mortgagor  and  liis  heiri,  and  also  against  all 

atrasgers;  and  it  will  entitle  the  lessee  to  redeem  the  mortgage*    2  Cr«. 

INc.  110.    And  while  the  mortgagor  contiiim-s  in  pojisession  of  the  lancU 

mortgaged,  he  is  allowed  by  the  stat.  7  &  8  W.  ,2k{  M.  to  vote  for  knigh^ 

•f  the  shire. 

With  respect  to  the  interest  of  the  mortgagee  in  the  lands  morjt- 
gaged,  as  soon  as  the  conveyance  is  executed,  he  becomes  seised  or 
potncnard  of  the  legal  estate,  aud  may  enter  into  possession,  unless  prt« 
vcBled  by  the  express  terms  of  the  contract.  And  if  tfie  iuterest  is  not 
paid,  he  «cqajres,  after  giving  notice  of  tlie  mortgage  to  the  tenant  ip 
poHcanon,  a  right  to  the  rent  in  arrear  at  the  time  of  such  notice,  a» 
well  as  to  what  accrues  afterwards,  Mqs»  v.  Gatfunorr,  supra,  l  T.  R. 
584.  f  Vcs.  &  B.  £52. ;  but  he  cannot  entitle  himself  to  rents  and  profi|a 
rttttMed  by  the  mortgagor,  wbils>  he  was  permitted  to  reuin  possession. 
raicMn  ▼.  Uukt  ^  St.  Albans^  3  Ves.  25.  Ex  parte  ff  iboa,  t  Ves.  U  B. 
15f.  In  Eat4tm  v.JuequeSy  Dougl.  4'>4.  it  was  held^  that  a  mortgagee  of  • 
leasehold  estate  is  not  subject  to  the  covenants  in  the  lease,  until  he  hfs 
catered  into  possession:  bnt  this  decision  has  been  disapproved.  See 
H'Hler4dl  ▼.  Dak,  7  T.  R.  S\%.  in  which  I«ord  Kenyon,  C.  J.  observe^, 
that  the  mortgagee  whether  in  or  out  of  possession  is  the  legal  owner,  and 
Buu  be  so  con.^idered  in  a  court  of  law,  notwithstanding  he  U  subject  lo- 
eqaitable  uitere«ts.  Et  vid.  .Stoat'  v.  EvamSy  cite<l  in  7  East,  341  and  re* 
purled  in  Woodfall's  Land,  and  Ten.  Sd  ed.  p.  113.  and  Abbott,  p.  20.  in 
nhtch  case  also  his  lordship  denied  the  doctrine  laid  down  in  Eatom  y, 
JMitntet,  See  also  t>ucaj  v.  Coaur/onf,  1  Ves.  jun.  S33.  S.  C.  3  Bro.  C.  C. 
1M>.  In  canity  a  mortgagee  in  possession  is  considered  as  a  bailiff  or 
steward  to  the  mortgagor,  and  must  account  with  him  for  the  rents  and 
profita  actually  received.  1  Vern.  476.  H  Atk.  334.  Anon,  t  Vera.  49. 
M.  Ca.  in  Cli.  63.  Hut  he  will  be  entitled  to  snch  expences  at  he  is 
pat  to  in  preserving  the  estate,  and  may  add  them  to  the  principal  of  his 
debt,  for  which  he  will  be  allowed  interest.  3  Atk.  518.  But  if  a  mort- 
gagee enters  on  the  estate  mortgaged,  and  yet  allows  the  luortcagor  |o 
receive  the  rents  and  profiL<(;  or  if  he  permits  tiie  mortgagor  to  make  pte 
of  hv  tocumbrance,  in  keepins  out  otlier  creditors,  he  will  be  subject  to 
accAont  for  the  proiiU  from  the  time  when  the  cipeditors  were  entitled  to 
their  remedy.  Chapman  v.  Tuaaer,  1  Vcrn.  5^67.  270.  A  moctgageejs 
■ot  allowed  to  make  a  charge  as.  receiver,  if  he  himself  has  personally 
nreeived  the  rents  {Gotyrty  v.  Ho/spa,  3  Atk.  518.  Bonithcw  v,  Hockmorf, 
1  Vem.  316.x  though  it  be  agreed  that  he  should  be  paid  for  his  trouble 
io  so  doing,  French  v.  Baroa,  2  Atk.^120. ;  andjthough  a  »*xeiver  nujrht 
have  been  en    *       •       •  ' -^  '  »        » -«• - 

■wJc,  10  Ves, 
actnally  paid  ^ 

■aits,  t  Atk.  534.  And  a  mortgagee  is  In  all  cases  entitled  to  hi&  costs, 
aalesa  bis  coodoct  has  been  vexatious  and  opi  ressive.  —  v.  Treoo* 
ikidi  9  Ves.  St  B.  181.  DetilUn  v.  Gale^  7  Ves.  583.  Where  the  grops- 
sa»<cccive4  by  a  mortgagee  exceeds  the  interest,  .it  shall  be  applied  to 
siak  the  prisdpel,  S  Atk.  534,:  and  if  he  hold  aver  after  payment  of  his 
princtpal  and  interest,  be  will  'be  charged  with  the  balance  and  interest. 
JMi  iTiTt  HscVflrd,  1  Mad.  Rep.  269.    A  mortgagee  in  posscssioii  cannot 


^' 
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!LITi*L£TON.        jlLSOf  if  a  feoffment  be  made  in  mortgage  upon  eondi^ 
[Sect.  334*  205  b.]  Hon,  thai  the  feoffor  shall  pay  such  a  sum  at  such  a  day,  B^^ 

^  Conditionyhow  to  he  ' 

ftrformtd, 

lnre$pect  </  the persoi^  inak^  a  le^^  of  the  lands,  to  ss  to  bind  the  mortgagor,  without  an  mbso- 

to  perform  the  eame,       fote  netesAty.    Himgerford  v.  Clay,  9  Mod.  l.    Aud  he  wLU  be  restrained 

hi  equity  from  cora&iitting  waste.  9  Vem.  S9f .  And  the  conrt  will  also 
decree  an  account  to  be  taken  of  trees  cut  down,  and  direct  the  prodaa» 
to  b6  applied,  iirvt,  in  payment  of  the  interest,  and  then  in  sinking  the 
'principal  of  the  debt.  3  Atk.  72^,  However,  it  has  been  held,  that  a 
snortgagee  of  a  cop^'^old  may  pnll  down  ruinous  hotisos,  and  build  better 
Ones,  to  prevent  a  forfeiture.  Hardy  v.  Reeves,  4  Yes.  480.  If  a  mortgagee^ 
]i^  possession  of  a  lease  for  lives  or  yeais,  gc  ts  it  renewed,  he  will  m*  coif> 
tldered,  in  equity,  as  a  ti'ustee  for  the  mortgagor ;  but  ht  will  be  allowed 
Ito  add  the  fines  paid  for  renewal  to  his  priucipa),  and  to  receive  interest 
*on  them,  Sel.  Ca.  in  Ch.  55.  2  Vem.  84.  A  mortga«:re  of  a  matiur  to 
^hich  an  advowsdnis  appendant,  or  a  mortgagee  of  an  advowson.m  gro^^, 
c^hnOt  pfesent  to  the  living  in  case  it  becomes  vacant,  Jory  v.  Cox,  Ptec. 
Ch.  71.  Amhufk  v.'  DowUng,  S  Vera.  401.  GaUey  v.  Seihy,  Stra,  40.1.  ; 
though  the' deed  contain  a  covenant,  that,  on  any  avoidance,  the  mort- 
gagee should  present :  for  in' such  ca^e,  though  the  presentation  is  not 
deemed  the  subject  of  value,  and  therefore  cannot  be  brought  into  the 
accontit,  yet  it  might  be  a  benefit  beyond  the  securinf^  of  tke  principal 
debt,  and  lawful  interest  thereon.  Mackensie  v.  RoUtuon,  S  Atk.  l09. 
'  And  here  we  may  remark,  that  the  relative  situationA  of  mortgagor  and 
moktgagee  are  such  as  not  to  admit  of  a  contract  for  a  lease  from  tbe 
former  to  the  latter;  and,  therefore,  such  a  contract  in  consideration  of 
-|brb%atance,  Will  be  deemed  usurious.  Gubhins  v.  Creed,  t  Sch.  &  Lef.  218. 
'  Aiid  so  is  k  lea^6  f6r  999  years,  though  made  at  a  fair  value.  Webb  v.  Rorhe^ 
lb.  166.    Nd  contract,  indeed,  for  a  beneficial  Interest  out  of  mortgaged 

fircmites' from' the  mortgagor  to  the  mortgagee,  where  the  mortgage  con- 
inues,  if  impeached  within  a  reasonable  time,  ought  to  stand.  This  ia 
the  onl^  proper  principle  with'  respect 'to  such  a  transaction.  Per  Lord 
l^edesdafe;  Hiekes  v.  Cookey  4  Do\^.  17.  36.  28.    By  the  stat.  9  Ann.  c.  5. 

'm'mOrtgtigee,  ^ho  has-been  In  possession  seven  yeai-s,  may  vote  for  a 
Itni^ht  of  the  shire. 
-  A  mortgage  may  be  assigned ;  bnt  the  assignee  will  be  only  entitled  to 

•^hatl<i* really  due,  and  not  t6  what  may  appear  to  be  due  on  the  face  of 
the  mortgage.  Mdtthews  v.  fVoli^,  4  Vcs.  118.  Chambers  v.  Goldwin^ 
d  Ve8.'S64.  And  it  is  held,  that,'e ven  after  an  assignment  of-  a  mortgage, 
fmyment  to  the  mortgagee,  without  fiotice,  must  be  allowed  by  the  asst^ 

'nee,  tiiough  the  assignment  were  registered.    HHUiams  v.  SorreUf  4  Ves, 

•589.  '  In  equity  a  mortgage  is  considered  to  be  only  a  chattel  interest,  and 
to  ^oDtey  nothing  real  in  the  land ;  neither  dower  nor  tenancy  by  the 

•"curtesy,  Sparrdw  v.  HardcaSlle,  cited  2  Ves.  jnn.  443.  A  mortgage  does 
fiot  merge  by  union  with  the  fee.  Forbes  v.  Moffali,  18  \ts,  384.  And  a 
ibortgage,  tnonghinfee  (the  legal  estate  in  which  descends  to  the  heir 
at  hiw),  is  considered  in  eqnity  only  as  personal  estate ;  and  if  the  mort* 
gbgOr  does  not  redeem,  tile  personal  repi:esentatives  of  the  mortgagee 
will  be  entitled  to  the  land,  EUU  v.  Greates,  «  Ca.  in  Ch.  50.  Burnett 
^:  Kinaston,  «  Vem.  40i. :  and  it  will  pas*  by  a  will  not  made  and  exc- 
Wlted  with  tlie  solemnities  required  by  the  statute  of  frauds.    MarHn  v. 

'  MbitOik,  2  Burr.  1^9."  And  if  tlie  mortgagee  by  his  will  dispones  of  the 

•  money,  it  will  carry  his  interest  in  tlie  land.  'SiWerschiUt  ▼.  Schiott,  3  Vea. 
&  B.  49*  Bnt  if  it  appears  to  have  been  the  intention  of  the  mortgagee 
'dlat  it  shotdd  go  an  real  estate, 'the  personal  representative  will  uot  be 
eiltltled  to  it.    Noys  v.  Morda>:nt,  t  Vem.  581,    $  Cru,  Dig.  124. 

'^  Sdly.  Of  the  equity  of  redemption :— An  eqnity  of  redemption  is  con* 
tidtired  as  a  title  in  equity,  and  nOt  merely  as  a  trust,  from  whic^h  in  many 

•  tespecbi  it  materially  diiiers.  Tucker  v.  TAiffsloii,  17  Ves.  133.  "  A  pow^r 
€rf  redemption,'*  says  Sir  Matthew  Hale, "  iyan  equitable  right,  inherent  in 

'  the  llmd,  and  hinds  all  persons  ta  the  post  or  otherwise ;  becanse  It  is  an  an* 
eient  rtght,  wlircb  die  party  is  entitled  to  in  equity."  Rette  n  Attorney^ 
Gi^rdl,  2  Atk.  S23.  f^auUt  ▼.  AttomeyGelifirdi,  Hardr.  4^.  Ah  eoni^ 
«f  tedetttbtion  mar  be  aliened,  intailed,  and  devised  {PettfaH  v.  Ftftf^ 
%y^*  ^^^')i  ^nd  Is  desccoftible  in  the  'same  manner  ii  k  tmst  estate, 
B^arriekr.  Bftrton^  i  Ch.  tja.  «17.      Philips  v.  hele,  i  Rep.  In  Ch, 

•  IfJ.'  An  ^cfuity  of  redemption  may  also  be  mortgaged^  in  Vbich  eaie 
ft  b  ciBeO  ^'lecnikd  mortage.    Bst  fbb  ted  of  taoilgage  is  Mb 
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OM  is  (51)  betzpeen  thun,  by  their  died  indetUed,  agreed  and 
iimiied,  uUhough  the/eqffbr  dieth  before  the  doj/i  of  pa^^;^ 

(5t)  enier-peroiterf  L.  and  M*  and  Ra1<* 

to  iwo  objections:  iBt.  That  a  third  mQiis^igeey  witbottt  notice*  n»iy» 
by  payinj^  off  tlie  first  mortgage,  acquire  a  y reference  over  the  se- 
tam4.  M.  That  freait  dtftenUiea  imiy  ariae  hi  callhi^  hr  tfie  mon^Ty 
Ibr  •  aceaiid  Mortgagee  has  no  XeffA  remedy,  but  is  driven  to  a  «nlt 
ii  chaBcery  to  recover  even  his  interest.  Btrt  wliere  a  person,  who 
has  advanced  noney  npon  an  equitable  mort^irage,  witiiont  havmg  dxtf 
— '"  at  Ae  time  of  hts  mortgi^ge  of  any  previous  rnrnmbnince,  can 
~  a  coave^ance  of  an  outstandings  term  of  years,  prior  to  the  i^rsfl 


„  ^  ,  be  will  acquire  the  legid  estate,  and  eqnity  will  not  ihterfere; 
Mmwk  ▼.  Ue,  f  Vent.  337.    1  Ch.  €a.  162.    CkvrckiU  v.  (^rot^  1  Ch.  Ca. 
^    iH^gm  v.  SidfUl,  1  Ch.  Ca.  149.      fVoriUf  v.  BirkUend,  ^  Ve^r.  57t. 
lib  V.  /Vvev,  1  Vera.  187.    Bni<e  v.  BncKe^of  ]||^erlbor0ugh,  9  P- 
49t.    And  see  Iftod  v.  Bf^irtmt,  3  P.  VTms.  ie79,  where  a  prior  iu^ 
bold  to  have  ihe  interest  in  the  astatc :  but  tlic  court 
not  take  away  tlie  deeds  from  a  subsequent  incumbrancer-,  aHo%r*> 
iag  all  the  benefit  be  could  have  f^om  those  dceds,^  but  giving  him  no  in- 
it  ia  the  estate.    Et  vid.  Ecmu  v.  Bkknell,  6  Ves.  183.    Ex  pttrfe 
9  Tea.  A  B.  83.    An  eqirity^  of  redemption  is  sut^cct  to  cur- 
htrme  v.  ingUa^  1  Atk.  60S.     But  a  woman  Is  not  allowed 
dowar  oat  of  an  equity  of  redemption  of  a  mortgage  in  fee,  upon  the 
ftinciflcy  that  an  equity  of  redemption  is  analogous  to  a  trust  estate, 
J>wia  9.  StmiUe^  9  Pow.  Mortfr.  37. :  tfaouje^  it  is  otherwise  as  to  an 
equity  of  redemption  of  a  mortgage  for  a  term  of  years,  because  in  this 
caae  Aa  haihand  is  seised  of  the  freehold  and  inheritance.  S  P.  Wms.  f  i  Q. 
Ma  f faity  of  redemption  is  assets  in  equity  (2  Atk.  t91.    Et  vid.  Tfie 
Cnmmt  ff  Sir  Ckark9  Cox,  3  P.  Wms.  Sit.    Ambi.  :}0C.),  except,  as 
^gamsC  jadguBient  creditors,  wlio  have  a  riglrt  to  redeem.    Sfutrptr.  ScttT' 
kmmtglk^  4  Vas.  538.    But  an  equity  of  redemption-  of  a  mprtgage  iti  fss 
m  aot  aiwts  at  law,  tlie  legal  estate  not  bemg  In  the  heir :  ttiough  it  Is 
if  the  mortgiige  be  by  a  demise  fbr  years ;  in  which  dise  a  ci*o- 
ive  judgment  at  law,  with  a  cesat<  exeaiHof  during  the  term : 
aaaity  of  redemption  is  devised  to  an  e^cccutor  n)r  tlie  puy- 
mi  debts.  It  tlien  becomes  \fi^\  assets.    Oitihg'v.  Lre,  1  Vern.  63. 
nt  right  af  fedemption  is  carefutly  protected  by  coitrts  of  equity,  and 
lbey<ssiU  oat  suffer  any  agreement  in  a  mortgage  deed  to  prevail,  that  the 
uHale  shall  became  an  absolute  purehase'in  rae  mortgagee  upon  miyxvent 
whalevar.     Mmeuird  v.  Harru,  1  Vem.  190.    2  ClT.  Ca.  uf.  '  JW.«  v. 
Oodes,  t  Vera.  402.    Tbomes  v^  Slade,  7  Ves.  273.    And  the  right  to  rc- 
is  aat  coafined  to  tlie  mortgagor,  his  heirs,  executors,  alsigiieos,  or 
iacapibrancefs,  but  extends  to  all  persons  chtlmitig'  any  tnt^« 
rcr  in  tbe  premises,  as  against  the  illortg^or:  therefore  a  per* 
onder  a  deed,  void  (as  lieing  volnntar^)  againsta  subsequent 
may  redeem;  for  the  deed,  though  void  ak  to  the  tiiortpi«ree, 
OB  tbe  mortgagor,  Rand  v.  Cartn>ri(^,  1  Ch.  Ca.  39.    1  Vem. 
193. ;  ^/mitimri  may  any  person  who  has  acquired  for  vnlUalAe  considera- 
lisa  an  ialefest  In  the  land,  asi  a  tenant  under  tltemortsrap^or,  Heeeh  v.  f/atf, 
DnagI  f  1,  Sf . ;  or  a  judgment  creditor,  Iniving  preYioR^iy  sued  but  a  writ 
m'  execation,  Kmg  v.  MMmaUf  cited  in  !^rky  v.  fTtttts,  3  Atk.  ?0^. 
■(thoaglh  an-aqaity  of  redemption  cannot  be  affected  by  an  execution,  ^kr^ 
dm  V.  giaaidf,  S  Alk.  73f.    King'  v.  Maritnnud,  3  Atk.  9G2'.    Sl^rpe  t. 
tifiaitarangfc»  4  Ves.  MS.) ;  or  a  tenant  fcry  ele^t^,  statttt^  hierehant  or  staple ; 
era  tenant  by  the  corte^,  or  in  dower,  Jsaes  v.  Mh^dUh)  Kunb.  3^:-, 
or  a  jaintiass,  HwMird  v.  Hicrrts,  i  Veni.  33* ;  the  crown  may  also  redeem 
cstaaes  aMrtgiagetf;  and  at\en%'ards  forfeited  by  tbe  treason,  &c.<yf'th)3 
aurtgagar.    AUmmif-GeneriU  v.  Tr^,  i  Bro.  P.  C.  ttt^ 

It  is  a  tale  of  the  court  of  chancery,  that  he  wim  wiil  have  equity, 
■■BtfaiiaBelf^o  -eqiHty  (Prancts*8  Max.  i.) ;  aud  thereroi-c  if  tfacr<»  be  two 
maftgages,  and  one  ie  defective,  the  court  wiil  not  suffer  one  to  be  re- 
dcaasciTwiaiont  the  other.  An*c%  v.  Pnrefdtf,  1  Vern.  I'f .  ^tttttUwnrih 
^•Lmymisk^  i'Varn.245,  Hfergrave  v.  ffo^fcr,  2  Vern.  $07.  Pope  v.  t>h«l0v, 
t  Vam.  «86.  £a  parte  Smitk^  f  Vas.  jnn.  Jtft.  And  the  beit  aft  law  of 
.a  — ttf  apr  eaoaac  redeem  a  mortgage  nuade  by. his  ancestor,  vrithoat 
fafiag^oi'jwnaymeriwinte  barrawcd  iirom  tite  mortgagee  on  asecoml 
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0»  m€Hgng9i'$  dmik    mentf  4rc.  yet  if  the  heir  (52)  of  the  feoffor  pay  the  tame 
hi$  heir  may  per/mn  '  Itiift  (53)  of  money  at  tlic  Same  day  to  the  feoffte,  or  tender  to 

(5€)  d€  added  in  L.  and  M,  and         (53)  de  money  not  in  L.  and  M. 
Bob.  nor  lioh. 

bond.    SMtkumth  v.  Layiptcfc,  snpra.    And,  since  the  itatote  againat 

fraudnlent  defiset  (5  W.  Ac  M.  c.  14.)*  the  devUee  of  (lie  eqaiey  of  re- 

demption  U  in  the  tame  ca»e  with  the  heir.    1  Ab.  £q.  326.    And  the 

same  rule  applies  to  mortgiigv's  for  terms  of  years,  for,  if  the  exccator 

would  redeem,  he  must  discharge  both  the  mortirage  and  bond.    Amm. 

t  Vem.  177.    1  F.  Wm».  27(3.    But  it  dot-s  not  hold  as  acainst  the  mort* 

gagor,   Chatlie  v.  Casbom,  Prec.  in  Ch.  407.    7  Ve».  i76. ;   ucue  us  to  m 

atatnte  or  judionent.    Matthewe  v.  Cartwright,  9  Atk.  ;S47.    £t  vid.  2  P. 

Wms.  494.    Shepherd  v.  TiUey,  t  Alk.  S48.    Baker  ▼.  Harrie^  16  V(«.  399, 

Though  the  heir  cannot  himself  redei-m  without  dischargina  both  ihe 

mortgage  and  bond,  yet,  if  he  assign  the  equity  of  redemption,  iw  as- 

aignee  maytedeeni,  upon  paymt-htof  the  roortgrtsfe  only,  Co^emaa  v.  H'inchf 

IP.  Wms.  775.    Bayly  v.  Robeon,  Prec.  Id  Ch.  89.    Et  vid.  Adams  v. 

ClappiBHj  6  Ves.  25f9. ;  av  may  also  subsequent  incumbrancers.    Morrttt  v* 

Paske,  t  Atk.  54.    Nor  shall  the  mortgairee  be  permitted  to  tack  his  bond 

even  against  specialty  creditors.    LnwihUn  v.  Haxe/,  3  Bro.  C  C  162* 

For  the  only  reason  why  the  mortgagee  cau  tack  his  bond  to  his  mortgage 

(as  against  the  heir)  is  to  prevent  a  circuity  of  suit9 ;  it  is  solely  matter 

of  arrangement;  for  in  natural  justice  the  right  has  no  foundation.     Per 

lord  Thurlow,  C.  Ibid.    Et  vid.  Htame  v.  Banee,  3  Atk.  630.    Pmcu  v. 

Corhtty  3  Atk.  356. 

Where  a  mortgagee  has  been  in  possession  twenty  years,  without  any 
impediment  in  Uie  mortgagor  to  assert  hi»  title,  such  as  impiisonmeut, 
iufancy.  coverture,  being  bevond  sea,  ^r.  (where  it  is  not  by  havin|f 
absconded);  or  if  such  impediment  has  been  removed  ten  years,  it  is  a 
bar  to  a  redemption.  Jenner  v.  Tracey^  3  P.  Wms.  387  n.  Botmey  v. 
Ridgardy  17  Ves.  99,  Trash  v.  H'kUe,  3  Uro.  C.  C.  289.  Fhyer  v.  L^ 
vingtoHf  1  P.  Wms.  268.  Awm»  3  Atk.  313.  Corbett  v.  Barker^  1  Anst.  38. 
£t  vid.  Hodle  v.  HeaUyf  1  Ves.  &  B.  539.  And  in  such  case,  it  seems,  a 
demurrer  will  lie  to  a  bill  for  an  account.  Jeimer  v.  Tracey,  supra.  £a- 
dell  V.  Buchanan^  4  Bro.  C,  C.  254.  2  Ves,  jnn.  84.  And  though  infancy 
may  be  an  answer  to  the  olyectiou  ^s  to  lenjith  of  time  in  not  coming  to 
redeem,  ^et  where  the  time  begins  upon  the  ancestor,  it  will  run  on 
against  hts  infant  heir,  as  in  the  case  of  a  fine  at  common  law.  St»  Jahts 
y.  Turner,  2  Vem.  419.  If,  however,  there  have  been  acknowledgmenta 
that  the  estate  was  held  in  mortgage,  and  accounts  have  been  kept,  it 
seems,  that  a  possession  even  of  fifty  years  will  not  bar  a  redemption. 
Lake  v.  Thomas,  3  Ves.  17.  EsdeU  v.  BuchmaUy  2  Ves.  jun.  84.  4  Bro. 
C.  C.  256.  Proctor  v.  Cawper^  2  Vem.  377.  Prec.  Ch.  116.  1  P.  Wms.  271. 
Anon,  2  Atk.  333.  Fo^es  v.  Hamblyy  2  Atk.  363.  And  if  a  man  takes 
notice  by  a  will  or  any  other  deliberate  act  {Perry  v.  Marston,  3  Bro.  C.  C. 
399.  Anon*  3  Atk.  3i4.),'as  an  ansiyer  to  a  bill  in  chanceiy  {PntUor  v. 
Gates,  2  Atk.  140.1  that  he  is  a  mortgagee,  acknowledgments  of  that 
nature  (Ihougl^  maoe  in  transactions  with  other  persons,  not  with  the  betia 
of  the  mortgagor,  Hqnsard  v.  Hardy,  18  Ves.  465.  £t  yid.  »Ssiar<  v. 
Hunt,  cited  in  Hardy  v.  Aeeves,  4  Ves.  47 8  n.)  will  take  the  case  out  of 
tlie  rule,  tliat  a  mortgagor  shall  not  redeem  after  twenty  years.  UniU  v. 
Healey,  1  Ves.  &  B.  536,  But  the  mere  deijaand  of  an  account  by  the 
mortgagor,  is  not  alone  sufficient  to  prevent  the  effect  of  such  a  length  of 
time.  Hodie  v.  Healey,  supra.  1  Mad.  Ch.  417.  Hoasard  v.  Bsrdy^ 
}8  Ves.  451.  Where  no  time  is  appointed  for  payment  of  the  mortgage 
money,  length  of  time  Lb  no  objection  to  a  redeinptlon  i  as  where  it  was 
agreed  that  the  mortgagee  should  enter  and  hold  till  he  was  satisfied,  it 
being  in  natnie  of  a  Welsh  mortgage,  Ord  v.  Hemming,  l  V^rn.  418. 
Heiwell  V.  Price,  Prec.  Ch,  423.  1  P.  Wnu.  391.  Yates  v.  Hamtdy,  t  Atk. 
860, :  and  time  is  no  bar  to  a  redemption  in  the  case  uf  a  Welsh  niort« 
gage,  pnless  tyrenty  ye^  have  elapsed  after  payment  of  the  principal 
and  mtcrcst  by  perception  of  tlie  rents  and  prufits.  Penwiek  v.  Hiai^ 
1  Meriv.  114.  And  where  the  mortgagor  continues  in  po<^sessiou  even  of 
liny  part  of  the  premises  {^fykestraw  v.  Brewer,  Sel.  Ca.  Ch.  55.  £t  vid. 
purbett  v.  Barker^  3  Anst  755, j^  or  irliere  aii^'  species  of  fr^ud  h§s  l)ea| 
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lum  the  money,  and  the  feoffee  refuse  to  receive  it,  then  may 
the  heir  enter  into  the  land;  arid  yet  the  condition  is,  that  if 
ihefuffor  thall  pay  such  a  sum  at  such  a  day,  S^c.  not  makiftg 
mention  in  the  condition  of  any  payment  to  be  made  by  his 
heir;  but  for  that  the  heir  hath  interest  of  right  in  the  con^ 
dition,  8fc.  and  the  intent  was  but  that  the  money  should  be 
paid  at  the  day  assessed,  Sfc.  and  the  feoffee  hath  no  more 
loss,  if  it  be  paid  by  the  heir,  than  if  it  were  paid  by  the 
father,  8fc. ;  therefore,  if  the  heir  pay  the  money,  or  tendet 
the  money  at  the  day  limUed,  i^c.  and  the  other  refuse  it,  he 
snay  emter^  8fc^  806b. 

And  90  may  his  heir  after  his  deaA,  205  b. 

»'H.8. 19b.  Lib.t. 
fol.  91.    Prance*' 

AlfoeU  conditions  be  not  favored,  yet  they  are  not  always  ewe.   (iRoL4S&) 
taken  literelly,  but  in  this  case  the  law  enabteth  the  hor, 
that  was  not  named^  to   perform  the   condition  for  four 
ca09cs(54).  (Pes^»9b4 

First,  Because  there  is  a  day  limited,  so  as  the  heir  cometh 
within  the  tiine  limited  by  the  condition,  for  otherwise  he 
coiid  not  do  it,  as  shall  be  said  hereafter  in  this  chapter. 


Secondly,  For  that  the  condition  descends  unto  the  heir, 
and  therefore  the  law  that  giveth  him  an  interest  in  the  coo* 
ditioo,  giveth  hinn  an  ability  to  perform  it  (a  1). 

(54)  **  V.  T,  15  Jac.    After  eo-  htt  anigiis ;  B.  diei  j  he  may  ten- 

Ycnnt  to  stand  seised  to  the  use  of  der  to  the  heir,  and  revoke.  AUen'a 

B.  aod  his  heirsy  with  proviso  of  case,  Ley,  55  b."— Hal.  MSS. 
rerocatioii  on  payment  to  B.  and 


by  the  mortgagee  {Orde  ▼.  Smith,  8el.  Ca.  Ch.  9.  Forrest.  65. 
Y.  SimepooU,  1  Dow. '18.),  length  of  time  will  not  bar  the  right  of 
redemptilMi.  On  the  other  side,  if  the  mortgagor  b«  guilty  of  fraud,  he 
will  (by  statute  4&  5  W. &  M.  c.  16.)  lose  his  equity  of  redemption. 
See  Stafford  v.  Selby,  2  Vern.  .i89. 

Tbe  Qoctrine  as  to  the  paymint  of  the  mortga;;e  money,  .and  the  other 
points  ronnected  with  the  law  of  mortgages,  vriil  be  coosidcred  in  the 
pabse^inent  nolet  to  tl^is  chapter.— [£^.] 

(A  l.)So  where  a  person,  having  two  sons  B.andC,  devised  lands  to  feb 
wife  for  life,  and  after  her  death  to  his  son  C.  and  his  heirs;  provided  that^ 
if  B.  did,  within  three  monthn  after  the  death  of  his  wife,  pay  to  C,  hit 
txfaeuVon,  dec.  the  sum  of  5001.  then  tlie  said  lands  should  go  to  B.  and 
hbbeirs ;  the  wife  lived  several  years,  and  diirins:  her  life  B.  died,  leavtnf^ 
^.  D.  bis  heir ;  it  was  held,  that  the  j>ossibiUty  of  peiforming  this  con* 
dition  was  an  interest  or  right,  or  $cintiUa  juris,  which  vested  in  U.  him- 
self;  and  consequently  such  rigfit  dciicended  on  his  heir,  and  according 
^  lAitl^ton  (snpra)  might  be  pmorioed  by  hiio.  M^rkt  v.  ilfaric^  1  Ao^ 
^106.    1  Stn.  lje9.H^'] 
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Thirdly,  For  that  tke  feoffee  doth  Moeive  no  damage  or 
prejudice  thereby,  (all  these  reasons  are  expressly  to  he  col* 
lected  oHt  of  the  words  of  Littleton).  And  these  Ihiogi  be-« 
iif  ohservec^ 

Fourthly,  The  uiteot  aod  Iriie  meaoiRg  of  the  oondukm 

•hall  be  performed.    And  where  it  is  here  said,  ihsA  the  heir 

4^906  ••  nay  tender  at  the  day  limited,  8cc.  herein  is  implied,  that  *th^ 

oxecutors  or  administcators  of  tlw  mortgagor,  or,  in  defauk  of 

(hem,  the  ordinary  may  also  tender,  as  sh^U  be  said  (u)  hef^ 

(^yid.sect.  SST»      sfter  in  this  chapter.     But  what  if  tiie  condition  had  bet^Op 

if  the  mortgagor  or  his  heirs  did  pay,  &c.  and  he  died  before 
the  day  without  heir,  so  as  the  condition  because  io^pos* 
aible  ?  Here  it  is  to  be  observed,  that  where  the  condition 
becometfa  impossible  to  be  performed  by  the  act  of  God>  as 
by  deaths  tic*  the  state  of  the  fepfiee  diall  not  be  aivoidcfi^ 
9S  shall  be  ssud  hereafter  in  this  chapter*  And  therefo^  the 
law  here  enableth  the  heir  (of  whom  no^mention  was  made  io 
the  condition)  to  perform  the  condition,  lest  die  inheritance 
abould  be  fest 

LITTLBTON.  ALSO,  it  memetk,  (55)  thai  in  suph  case  whert  thefeqffor 
[Sect  337. 208  b.]  dieth  before  the  day  of  payment,  if  the  executors  of  the  feoffor 

•thUexiaaan,  Sfo.    i^^  ^^^  ftmn^  to  the  feoffee  at  the  day  of  payment,  this 

tender  is  g/ood  enough;  and  if  the  feoffee  r^use  it,  (,56) the 
heirs  of  the  feoffor  may  enter,  ^c.  And  the  remson  is,  for  that 
the  executors  represent  the  person  of  their  testator,  Ifc.  (b  1.) 

909  a*  ^*  2^  person  if  the  testator,  tfc*^  This  is  to  beundeietood 

(Peit,ao9b.)       concerning  goods  and  chattels  either  in  possession  or  in  no 

tion,  and  the  executor  doth  more  actually  refireaeut  the  per* 

eon  of  the  testator,  than  the  heir  doth  the  person  6f  the  aq- 

(f  tend.  196.)      ceator ;  ibr  if  a  man  bindeth  himself,  bis  executors  aire  boond 

though  they  be  not  named,  but  so  it  is  not  of  the  hekifi  1.) : 

(55)  ^  not  in  L.  and  M.  sad-  (5^  donfwet  added  in  L.  and  M« 
Boh.  and  Roll. 

(B,l.)  As  to  the  peisoD  to  ndioin  moi^gifs  ■■■pyis^S'htpsid^  see 
the  note  to  fb.  S09  b.  post.*4J5«L] 

(C 1.)  See  ace.  Barber  v.  Fwp  9  aaimd.  136.  Umtt  v.  anmi,  1  Lev. 
165.  Cnmemg  v.  Hm^,  1  Vertu  180*  So  tSm  lnir4i  «ot  4iMiiid  -by  deed, 
-wtiess  ^pressly  named.  Sh^h.  1\  IVB.  Bat  ia  «flse  of  «lebls  doe  to 
tiie  kiq^  the  heir  U  bawid  thotieh.not  naieod  ki  Ihetaid'or^^ethcr^fpe- 
ciftlty.  ^ee  stat  33  H.  8«  c  39.  s.  66^1^4.}  • 


fitrfhternl^rey  iKre  ^  udminisMtott  aod  ordinarj  abo  are  im*  . 
pliedy  te  befiil^  kftfti  be^n  iaM. 

So  tt  now  It  appeareft.  diat  ^itber  the  heir  of  tlie«feoffi»r.       (Aula,  toisa.) 
or  ma  ettcntors,  may  (when  a  day  is^kmited)  pay  th^  money ;  Goodale*!  tam» 
and  ao  also  may  4ie  addiinktfatoia  of  the  feoffiDr  do^  if  the 
feoffor  die  intestate ;  (w)  and  this  may  die  ordinary  do.  if  there  M  ^>d-  *^^-  S94, 

■         "^  J       '  ^g^  HenslM't  case* 

be  oeither  executor  nor  administrntor^  ite  hath  bean  said.         9  Rep.  se  b.) 

BUT  if  a  stranger  <f  his  (mm  head,  n^  kttih  not  any   LITT1.ET0X» 
interta,  B^c.   mtt  tender  the  aforesaid  {57)mwmf  t6  the  [Sect,  334.  S06a«] 
feofke  ai  the  day  appointed^  the  feoffise  is  net  {Wyhoumd  io 
receive  it. 

Vvia,  by  dib  period  afnd  the  (8^c.)  it  is  impKed,  Aat  if  die  106  b. 

mortgagor  die,  his  heir  within  age  of  fourteen  years  (the  yj^i  ^^^ ioi/fiS* 
lacnd  being  holden  in  socage),  the  next  of  kin  to  whom  die  iB«>  J?  ^lis,  in  Banco 

.     ,         ^  .  Regi«,  inter  Watktas 

heritace  cahnot  descend,  being  his  g.ut»aa  in  «Ki«e,  may  Sc^iA  p«  urri. 
tender  io  the  name  of  the  heir,  because  he  hath  an  uilereat  !^  £5]  tit^Releaie 
as  guardian  in  socage.     Also,  if  the  heir  be  within  age  of  n^*  t/fj^*  li  h*  ^"^ 
twenty-one  years,  «id  the  land  is  bolden  by  knight-aervice,  13.   (t  Iweea.  S4. 
the  lord  of  whom  the  land  is  holdea  diay  make  the  tender  for  225  b.  aa^a.> 
hii  interest  which  he  shall  have  when .  the  omulitiott  ia  per* 
formed ;  for  these^  in  risspect  of  dieir  iotieraat>  are  not  ac« 
counted  strangers* 

Bat  if  this  beir  be  aii  ideot,  of  what  ageaov^r^  any  man  Vi^lkn^^knrMm 
may  make  tlfe  tender  for  him  in  respeot  of  liis  afbaokte  dis- 
ability ;  and  the  law  m  this  case  u  grounded  upon  charity^  and 
to  in  Vkfe  casesl 

And  ilotle,  that  Littleton  saidii  that  he  ift  not  bonnd  to  te*  ^  H.  6.  tit  Bana 
^t     .  1^  t     .      «     -n  .     .  ^^^  a3E.t.  lit. 

edve  It  at  a  stranger^  hand.    But  if  any  stranger  in  the  nnme  Anhuitie  51.  isE.3^ 

♦of  the  mor^iagor  or  his  heir  (without  his  consent  w  pririty)  (A^^^^V^ 

taalder  the  money,  Md  the  mortgagee  acoepitedi  it,  this  is  a  **^*'  ^^1 

good  satisfaction,   and  the  mortgagor  or  his  heir  agreeing 

'  AeramtQ  may  re-enter  into  the  land,  amnis  raiihabitio  retrd 

traUtur  ef  mamUito  mqmpatatur.    But  tbe  mortgagor  or  hia 

may  iaamgnit  theranato  if  he  wilt 


(l»>  laaiMWI  ^rtt  tfc  L.aa<  M>  »    (M.)fataat  kL-aadiLbatia 


I^ITTLBTOlf •  ALSO,  if  a  ftqfmeHi  be  made  an  M$  €099diiion,  tkai  if 
[Sect  336. 207  b.]  the  feoffee  pay  to  the  feoffor  at  $mk  a  dajf  beiwemi  them  iir^ 
^^^^^^^il'rfZ^    fitted £20,  {d9)ihen  the  ft<ffee  thalt  have  the  land  to  him 


if  mttS^^ h^^  ^'^  ^^  ^  hein;   and  if  he  fail  to  pa^ihe  wioae^al  tue 
/e^Jfeeenlimee i  day{60)  appoitited,  {fi\)ihat  iheu  it  s/iau  be  luwjul  for  tke 

feoffor  or  hie  hein  to  enter,  ^x,  and  aftervarUs,  before  the 
day  appoikted,  the  feoffee  $eii  the  land  to  anotl^r^  aua  oj  this 
maketh  a  feoffment  to  him,  in  thi$  case  ij  the  second  JeoJ^ge  mill 
tender  the  earn  of  mone./  at  the  day  appointed  to  the  Jet^or^ 
and  the  feoffor  refuuth  the  same,  6^c.  then  the  secohu  jeuffee 
hath  an  estate  in  the  land  clearly  without  condition,  Aua  the 
reason  is,  for  that  the  second  feoffee  halh  an  uuerest  m  the 
m  hff  ikefns  fttgte.   condition  for  the  safeguard  ofifi^.)  his  tenancy*    AaU  tu  tliis 

case  it  seems,  that  if  the  first  Jeoffee,  after  such  sale  of  the 
^^906  a*  land,  will  tender  the  *mouey  at  tlic  day  appointed^  i^e.  to 

thejetffor,  this  shall  be  good  enough  for  the  sajeguard  of'  the 
estate  of  the  second  feoffee,  because  the  Jirst  Jeoffee  was  ptivy 
Jo  the  condition,  so  the  tender  of  either  of  them  two  is  good 
enough,  ifc. 

f07  b.  ''  Jnd  if  he  fail  to  pay  the  money,  l^c.^    If  a  man  make 

isR!a.'lMdfio.''     a  feoffment  of  huicb,  to  have  and  to  hold  to  him  and  his 


It  Am.  5.   Plo.  481.  hein,  upon  condition,  that  if  tlie  feoffee  pay  to  the  feoffor  at 

such  a  day  twenty  pounds^  that  then  the  feotfee  iball  have  the 
(5  Rep.  117.)        lands  to  him  and  his  heire,  if  the  condition  had  not  proceeded 

further,  it  had  been  void,  for  that  the  feoffee  had  a  fee-siropie 

fik  5.  fot.  96.  97.      by  the  first  vrords,  and  therefore  the  words  subsequent  are 

^^^^^^  materially  added,  ''  and  if  he  Jail  to  pay  the  money,  6ic. 


Albeit  the  second  feoffee  be  not  named  in  the  condition,  yet 
ahall  he  tender  the  sum,  because  he  is  privy  in  estate,  and  ia 
ju<%nient  of  law  hath  an  estate  and  intent  in  the  conditioD^ 

(8  Sep.  4f  b.)        ^^  Littleton  here  saith)  for  the  sdvation  of  his  tenancy*  Vid. 

(t  Cw>,  9. 145.)      ^^j  g^^    ^^^j  ^j^j^^  j^^  ^1^^^  y^^  ^^  interest  in  the  condi<- 

Wade's  ewe,    *       '   ^^^  ^^  ^  ^^^  *>^f  oi*  ^^^  ^be  land  on  the  other,  may  tender* 

^Ma.  ''The  first  feoffeer    Here  it  appeamtfa,  that  the  first  feoffee 

may,  notwithstanding  his  .feoffment,  pay  the  money  to  the 
feoffor,  because  he  is  party  and  prify  to  the  condition,  and.bj 

(59)  fuc  added  id  Ii.  and  M.  aad         (61)  ^e  added  in  Rolu  bnt  not 
Koh.  in  L.  suid  M.  ; 

(60)  mM9me4^^  L.  and  M.  (6S)  mmAM,  U  and  M.  and  Roll. 
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hu  leader  fiany  save  the  estate  of  his  feoiFee,  which  in  all 
good  dealing  be  ought  to  do^o  1). 

ALSO,  if  a  f»ffmmt  be  mude  ttfon  comdition^  that  if  LITTLETOX. 
tkefe^gbrjH^  a ceriainuim  of  mon^  to  thefujffee,  then  U  [SecU3d7.  206a.] 
AM^iawjHlt^tiefeqfarand  his  heirs  to  e«/er(68);  «>•  Jjj^^^^^^^ 
tkig  ccse,  5^  the  feqfor  die  before  the  payment  mtuk,  and  the  f»  T^^^JJT^^**** 
^>  wUl  tender  4o  the  feoffee  the  money ^  each  tender  if  voidp  /om  OcMMdiltM. 


becuHte  the  time  within  tMch  thi§  ought  to  be  done  it  past^ 
For  when  the  condition  it,  that  if  the  feoffor  pay  the  money 
to  thefexffee^  Sfc*  thit  is  at  nuich  to  tay^  at  if  the  feoffor 
dmnmg  his  life  pay  the  money  to  the  fexsffety  Spe,  and  when  the 
feoffor  ^dieth,  then  the  time  of  the  tender  it  pmtt.     But  oMer-  *20S  km 

miie  it  it  where  a  day  of  paymeiU  it  limited,  and  the  feoffor 
die  b^ore  the  day^  then  may  the  heir  tender  the  money,  at  it 
tforetmid^  for  that  thetimeof  the  tender  was  ntd  past  by  the 
detAtftheJei^or. 

Tiit  divemcj  is  plain  and  evident,  and  agraeth  with  (x)  oiir  206  a. 

hoeb^«nd  yeC  somewhat  shaiH  be  observed  hereupon:  for  •r'ir*^Pf*f  ^.!*?f' 
here  il  appeareth,  diat  seeing  no  time  is  limited,  the  \tw  feoffor  hatdnrimgl^e 
dsCh^  appoint  the  time,  and  that  is,  during  the  life  of  the  fe-  (^yi^  H  r  si 
ofbr(B  1.):  wherein  divers  diversities  are  worthy  the  observe*  ^^  ^'7*  ^*  (^^^^ 

^  ^47.    Po«t,  219  a. 

tCro.  944.) 
(8  Co.  70.) 


Rrsty  between  tfiis  case  that  Littleton  here  pntteth  of  the  Se<m  w  the  tmt  tl 
condilieo  of  a  feoffinent  in  fee,  for  the-  payment  of  money  ^  £3^  ^^    53  ^i^^, 
wheie  no  time  is  Umited,  and  the  condition  of  a  bond  for  the  45.  &  4B  b.  4  E.  •&. 

....  «9.    9  E.  4.  2«. 

payment  of  a  sum  of  money  where  no  time  is  limited :  for,  i5  E.  4.  so.   21 E.  4. 

38b.    9H.7.  17b. 
<«S)  ♦r.  added  io  L.  and  M.  and  Roh.  10  H.  7. 15.    14  H.  S. 

(D  1.)  8e  any  perami  wfio  ins  an  Interfst  in  the  land  may  redeem  a 
Mortgage*  The  doctrine  of  redemption  of  estates  in  mortgnge  was  briefly 
eoBSidered  in  a  former  note.  Ante,  n.  (Z),  p.  39—41.  For  a  fhll  expia- 
attioii  of  Ibis  int^estiiig  spbje^  tbe  stpdeot  is  referred  to  Mr.  Powell's 
Tremtise  of  Mortgages,  v.  1.  c.  10.  p.  337.  Bar.  Abr.  tit.  Mortgaire  (E). 
Om.  Di|;.  Ghaooery  (4  A.  4.).  Vtn.  Abr.  Mortgage  (Q).  8ee  also 
the  note  to  fo.  9U9  b.  post,  where  some  observations  will  be  found  as  to 
the  payment  of  the  mortgage  money.  With  respect  to  the  eflect  of  out* 
sfeudaas  terms  in  barring  doiver^  seii  ante,  yiA.  l.  p^  618.  n»  (Rl.) 
Cba;.  19.  Of  Dower,  and  the  case  of  Mwtndrell  y.  Maundrell  there  cited. 

(£1.)  The  feoffor  has  time  daring  his  life  to  pay  the  money,  because 
^•iber  baa  the  protit  of  the  land,  and  has  no  loss  by  non-payment ;  but, 
•a  the  other  side,  if  the  condition  be,  that  the  feoffee  shall  pay  money  to 
tbe  feoffbi^  it  must  be  paid  in  conrenient  time ;  for  it  is  not  reasonabls 
Uiat  the  feoffee  sbooid  hsve  tbe  benefit  of  tbe  land  witbeot  paymeatt 
»A»d.73^£d.]  "^^ 


m  sncli  a  condkion  af  91  bond,  die  UMiej  ii  to  be  peid  pre-* 
•ently,  that  is,  iu  convenient  time. 

(■)  lib.  6.  ftL  90.  SL  2.  Cv^  A«d  jfet^  ia  case  of  a  concUtion  oF  a  bond,  there  i3  a 
^H^^riB.  ««a«ity  i>et»e<»  a  coDdition  of  «.  oblig.tk>»,  ,»iuch  c«d. 
(1  RoL  Abr.  486.)      €eros  the  doing^  of  a  traositoiiy  act  without  Umitation  of  any 

time,  as  paynoatt>f  money,  deliveiy  of .  charterSi  orthelike^ 

for  there  the  condition  is  to  be  perforoied  presently,  that  is^ 

in  convenient  time ;  and  when  by  the  condition  of  the  ohliga-* 

*£08  b*  tioD  the  act  that  is  to  be  *done  to  the  obligee  is  of  his  own 

(6  Rep.  SI.  Boothie'a  nature  local,  for  diece  the  oUigee  (no  time  being  limited) 

case.      Oft,  SI    .)    i^^^i^  ^^  duringbis  life  to  perform  it,  as  to  make  a  feofiineat^ 

^  8cc.  if  die  obligee  doth  not  hasten  the  same  by  request, 

3.  In  case  where  the  cmidition  of  the  obligation  is  looal^ 
Aexe  is  also  a  diversity,  when  the  concurrence  of  the  oUigoc 

gRol.  Abr.  4S6.       bnd  the  obligee  is  requisite,  (as  in  the  said  case  of  the  feoffr 

ment)  add  vihen  the  obligor  may  perform  it  in  the  absence  of 
die  obligee;  as  to  knowledge  satis&ctidn  in  the  court  of  king's 

(^)  Beodtfe*!  ease,       bench  (*),  although  the  knowledge  of  saliafaotioa  is  locaI> 

«bl  fupi:a.  (Doc  Pla,  .......       ^  r   t.       i^r  l 

ftf9.  40r;)  yet,  because  he  may  do  it  m  the  absence  of  the  opligee,  he 

must  do  it  in  convenient  time^  and 'hath  not  dme  during  his 

life. 

4.  Another  diversity  is,  where  the  condition  concemeth 
a  transitory  or  local  act,  and  is  tq  be  performed  to  die  feoffee 
or  obligee,  and  where  it  is  to  be  performed  to  a  stianger  :«a8  if 
A.  be  bound  to  B.  to  pay  10  pounds  to  C. ;  A.  tendem  to  C., 
and  he  refuseth,  the  bond. is  forfeited^,  aain  this  section  afaa4 
be  said  more  at  large. 

•r  when  the  eondiiion  6*  Another  diversity  b  betfnreen  a  condition  of  %a  obUga* 
MraMgJ\  ^*    (ion,  and  a  condition  upon  a  febSment,  where  the  act  that  i^ 

(Vid.  ante,  sect  324.)  local  is  to  be  done  to  a  stranaer,  and  where  to^the  obligee  of 

Boothie*9  case,  lib.  6.  .  ^»    *  «.  .     r 

fo.31.  ltb.«.  fo.  79  b.  feoffor  himself.  As  if  *one  make  a  feoffment  m  fee,  upon 
ci^e"'^4i  £?  s.^9.  *  condition  that  the  feoffee  shall  infeoff  ai  stranger,  .and  00  time 
VF'ta^u  ^^.F^A'  limited,  the  feoffee  shall  not  have  tiftie  during  his  life  to 

3. 4.    19  H.  6. 67. 73.  '     '  /•      •    '  i_ 

76.    4  £.  4.  4  b.  make  the  feoffment,  for  then  he  should  take  the  profits  in  the 

tdH.B.  9  b.  (sRep.  ,.  . .  .  .1       .  L*  *     u 

69.  Si9b.)  mean  time  to  his  own  use,  which  the  stranger  jougntto  nave^ 

and  therefore  he  ought  to  make  the  feoffment  as  soon  as  con- 

veniendy  he  may :  aikd  so  it  b  of  ^e  condition  of  an  obliga* 
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tioD.  Bot  if  tbe^oBcfitioD  be,  that  the  feofiee  shall  r^nfcoil 
die  ^ilbr,  tbere  the  feoffee  hath  time  durii^  his  life,  for  the 
printy  of  the  cORdition  between  them,  miless  be  be  hastened 
by  reqoesty  as  fthall  be  said  hereafter. 

€L  Anolher  diversity  ia,  Ivhen  the  obligor  or  feoffor  is  to  (Vid.  post,  sect.  S5t* 
infeoff  a  atmtiger^  as  halfa  been  said,  and  when  a  stranger  is  to       '       * 
mfeoff  the  feoftee  0r  obligee :  as  if  A«  infeoff  B.  of  Black 
Acae,  apoD  condition  that  if  C.  infeoff  B.  of  White  Acre,  A. 
shall  reenter,  C.  hath  time  during  his  life,  if  B,  doth  not 
liasten  it  bj  reqaeat,  and  so  of  an  obligation. 

7.  Bat  itt  some  cases  albeit  the  condition  be  collateral,  and 
b  to  be  performed  to  die  obligee,  and  no  time  limited,  yet, 
m  respect  of  the  nature  of  the  thing,  die  obligor  shall  not 
hne  time  daring  his  fife  to  perform  it.    As  if  die  condition  of  ^.f  ^*  ^ ,  ^^  i^* 

.  ^  .       lib.  «.foL80.   Self 

an  ebligatioo  be,  to  grant  an  annuity  or  yearly  rent  to  the  aUur  domweU's  caie. 
obligee  during  his  life,  payable  yearly  at  the  feast  of  Easter, 
diis  aamiity  or  yearly  rent  must  be  granted  before  Easter,  or 
Ae  the  obligee  shall  not  have  it  at  that  feaUt  during  his  life, 


ittkde  simiUbus;  and  bo  was  it  resolved  by  the  judges(*)  of  (*)  Vid.  1>yer.  t4Sk 
die  coHsoson  pleas  in  the  argument  of  Andrew/  ease,  which  Boothic's  case.) 
I  myself  beard. 


&  lAsdy,  when  the  ObltgOr,  feoffor,  or  feoffee,  u  <o  do  m 
ioleact  or  labour,  as  to  go  to  *Rome,  Jerusalem,  &c.  in  such  efiOQ  % 

and  the  like  cases,  the  obligor,  feoffor,  or  feoffee,  hath 
time  daring  his  life,  and  cannot  be  hastened  by  request.  And 
so  it  is,  if  a  stranger  to  the  obligation  or  feoffment  were  to  do 
such  an  act,  he  hath  time  to  do  it  any  time  during  bis  life. 

JlLSO,  (64)  upon  such  ca$e  of  feoffment  in  mortgage,  a  ques^  LITTLBTON* 
tioM  haih  been  demanded  in  what  place  the  feoffor  is  bound  (65)  [Sect.  340.  2 1 0  a.  J 
to  tender  the  money  to  t/te  feoffee  at  the  day  appointed,  4t.  c^Ji^wJ^S^  S^ 
And  some  have  said,  upon  the  land  8o{66)holden  in  mort-  in  gromym  place  b^ 
gage,  because  the  condition  is  depending  upon  the  land.  And  fynmed  lo  Me/^f«  im 
they  *have  said,  (67)  that  if  the  feoffor  be  (68)  upon  the  land  '''**'#2iO  b« 
Her0  fwaijf  to p^  ihemoney  to  tik  feoffee  tit  the  day  set,  and 

fS4f  sitft^  LbMfi4  M.  and  Rob.  f 67)  ^m  not  in  L;  and  M.  but  la 

€65)  tfe^y  L.  and  M.  and  Hob.         Rob. 

|S6>faiarnsf*ioii.aa<lBI«  {e/S)  gvUtetrsU,  notiaL.and 

M*  Bor  Rob. 
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ihefeqffeebe  not  then  there,  (69)  then  the  feoffor  is  quit  and  ex* 
,    €tued  of  the  payment  of  the  money, for  that  no  default  is  in  him^ 
Bui  it  seemeth  to  soine  thai  the  law  is  contrary,  atid  thai  default' 
ft  in  him;  for  he  is  bound  to  seek  the  feoffee  if  he  be  then  its- 
(jlO)  any  other  place  within  the  realm  of  England,    Jm  if^m 
man  be  bound  in  an  obligation  of  QO pound  upon  condition  m^ 
dorsed  upon  the  same  obligation,  that  if  he  pay  to  him,  to  whom 
the  obligation  is  made,  at  such  a  day  \(^  pound,  {yv^then- 
the  obligation  of  QO  pound  shall  lose  his  force,  and  be  holden 
for  nothing ;  in  this  case  it  behoveth  him  that  made  the  obli-- 
gation  to  seek  him  to  whom  the  obligation  is  made,  if  he  be  its- 
England,  and  at  the  day  set  to  tender  unto  him  the  said  lO 
pound,  otherwise  he  shall  forfeit  the  sum  of  20  powid  c^m^ 
prised  within  the  obligation  (72\  8^c.    And  so  it  seemeth  in 
^11  su  the  other  case,  S^c.    And  albeit  that  some  hate  *said,  that  the 

condition  is  depending  upon  the  land,  yet  this  proves  not  thai 
the  making  of  the  condition  to  be  performed  ought  to  be 
made  upon  the  hnd,  kc.  no  more  than  if  the  condition  wer^  < 
thaJt  the  feoffor  at-^uch  a  day  shall  do  some  special. corpty^af 
service. to  the  feoffee,  not  naming  the  place  where  i^fj^^r^ 
,  poral  service  shall  be,  done.  la  this  case  the  feoffor  ^^t  /• 
do  stich  corporal  service  at  the  day  limited  to  the  feoffep^,  in 
what  place  soever  of  England  thai  the  feoffee  be,  if  hemll 
have  advantage  of  the  condition,  Sfc.  So  it  seemeth  in  the 
other  case.  And  it  seems  to  them,  that  it  shall  be  more 
properly  said,  that  the  estate  of  t/ie  land  is  dq>ending  upon 
the  condition,  (73)  tlian  (74)  io  say  that  condition  is  depending 
ppon  the  land,  Sjc.     Sed  <}userej  S^c. 

910  a.  Here  and  in  other  places,  that  I  may  say  once  for  all, 

where  Littleton  maketh  a  doubt,  and  setteth  down  several 

(•)  Vid.  tect  170.  opinions  and  the  reasons,  he  ever  selteth  down  (♦)  the  better 

(s)  8  £.  4k  4.  &  14.  opinion  and  his  own  last,  and  so  he  doth  here,    (z)  For  at 

9.  t.   17  E.  s^9.  "'  ^^^  ^^y  ^^^^  doubt  is  settled,  having  been  oftentimes  resolved^ 

ti  Hi^*  n*^*'?^  ^*'  ^^^^  seeing  the  •money  is  a  sum  in  gross,  and  collateral  to  the 

lib.  4.  fol.  73.  in  Ro-  title  of  the  land,  that  the  feoffor  must  tender  the  money  to 

6.  (5  Rep.  96.    *  *  ^^  person  of  the  feoffee  according  to  the  latter  opinion^ 

CfCro.4ta.    SCro. 

9**^^^  _.                  (69)  «M  added  in  L.  ud  M.  and  (7t)  Sr^.  not  in  L.  and  M.  Vat  is 

♦aiOb.             Koh.  Roh. 

(70)  otcnn-wi,  L.  and  M.  and  (73)  S^.  added  L.  and  M.  and 
Roh.  Koh. 

(71)  fve  added  io  L.  and  M.  and  (74)  est  a  tani,  addad  L.  andV* 
Roh.  and  Roh. 
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and  it  is  not  sufficient  for.  him  to  tender  it  upon  the  land^ 
otherwise  it  is  of  a  rent  that  issueth  out  of  the. land. 

BUT  if  a  feoffment  in  fee  be  rnade,  reserving  to  the^  LITTLETON. 
feoffor  a  yearly  rent,  and  for  default  of  payment  a  re-entry,  r^ect.341.  211  b.] 
i[c.  in  this  case  (7 5)  the  tenant  needeth  not  to  tender  ihe  rent,  reS]  *"    '  *«•*  v  « 
tchat  it  is  behind,  but  upon  the  land,  because  this  is  a  rent 
isuing  oul  of  the  land,  mhick  (76)  is  a  rent  seek.     For  if 
the  feoffor  be  seised  once  of  this  rent,  and  after  he  cometh 
upon  the  land,  Sfc*  and  the  rent  is  denied  him,  he  may  have 
an  assise  of  Novel  Disseisin.     For  albeit  he  may  enter  by 
reason  of  the  condition  broken,  S^c.  yet  he  may  choose  either 
to  relinquish  his  entry,  or  to  have  an  assise,  Sfc.     And  so  there 
is  a  diversity,  as  to  the  tender  of  a  rent  which  is  issuing  out 
of  the  land,   and  of  the  tender  of  another  sum  in  gross, 
which  is  not  issuing  out  of  any  land  (f  1  .)• 

Here  the  diversity  appeareth  between  a  sum  in  gross,  and  211  b« 

a  rent  issuing  out  of  the  land,  as  hath  been  touched  before. 

* 

Here  is  a  diversity  between  a  rent  issuing  out  of  land,  210  b. 

&c.  and  a  corporal  service  issuing  out  of  land,  for  it  suf- 
ficeth  (as  hath  been  *said,)  that  the  rent  be  tendered  upon  the  *  21 1  a. 

laud  (77)i  out  of  which  it  issueth.     But  homage  or  any  other  2i  E.  s.  lO.    20  H.6. 

31.     27  £.  3,  34. 

special  corporal  service  must  be  done  to  the  person  of  the  21  Ass.  is.  7  £.'4. 4. 
lord,  and  the  tenant  ought  by  the  law  of  conveniency  to  Avowtie^us.*^  ^'  ^* 
wek  him  to  whom  the  service  is  to  be  done,  in  any  place  t?  ^•-^'  ?:  ,t?  F*-^* 

.,.  9      .      jr  Barre«l6.    Mtch.^2 

mthin  England.  &  2S  Eliz.  in  Bank  !• 

Roy,  which  I  myself 
heard  and  obienrcd.  19£lu.    Dier354»   Lib.  8.  foU  92.  in  France's  caae.    (Cro.Jac.9.) 

*"  WUhin  the  realm  of  England^    (g  i.)  For  if  he  be  out  210  b. 

rf  the  reaKra  of  England  he  is  not  bound  to  seek  hitn,  or  to  jL'KKi^  "** 

(75)  c  added   L.  and    M.  and  is  void :  for  there  no  acceptance  qf 
M.  rent, afterwards  can  make  it  Aiivd 

(76)  cep  abdded  L.  and  M.  and  continuance.    Post,  215  a." — liord 
8«k.  Nott.  MS. 

(77)  <<  OtlMTwise  when  the  lease 


(Fi.^  So  in  a  modern  case  it  was  held,  that  a  portion  secured,  under 
ftttan^ige-aettlementy  on  lands  in  Ireland,  ought  to  he  paid  in  England 
*lMre  the  contract  was  made  and  the  parties  resided,  ana  not  in  Ireland 
*ktte  the  ismds  lay ;  and  the  decision  of  the  court  was  grounded  on  the 
uore  distiactibn  taken  by  Littleton  between  a  sum  in  gross  and  a  rent 
"WX  OBt  of  hnd.  Pkipps  v.  Earl  rf  AngUua,  6  Vin.  Abr.  809.  pi  % 
I  P.  Wms.  6as.-[£d.l 

(G 1.)  See  n.  {I  i.)  post^  p.  5l.^£d.] 

Vol.il  b 
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^o  out  of  (Tie  realm  unto  Inni.  And  for  tliat  the  feoffee  id 
the  cause  that  ilie  feoAbir  cannot  tender  the  money,  the 
feoffor  shall  enter  into  the  land  as  if  he  had  duly  tendered  it 
according  to  the  cbddilion. 

Of  if  tie  amdiium  U         fitit  if  the  condidon  of  a  b6rid  or  feoffment  be  to  deliver 

derowM;   *         '^^  twenty  quarters  of  wh^t,  or  twenty  load  Of  timber,  or  such 

J?  ^*  **o^  ??  ^'  *•  K^e,  the  obligor  or  feoffbt  b  not  bound  to  carry  the  same 

t06  b.  fl07  a.)  ikbottt  and  seek  the  feOffee,  but  the  obligor  or  feoffor  before 

the  day  must  go  to  the  feoffee,  add  know  where  he  will  ap* 

(1  Rol.  453.)  point  to  receive  it,  and  there  it  must  be  delivered.     And  so 

'  bote  a  diversity  between  moh^y  and  things  ponderous,  or  of 

•r  u  wuke  m  fe^ff"  great  w^eight.     If  the  condition  of  a  bohd  or  feoffment  be  to 

"^'         .  make  a  feoffment,  there  it  is  sufficient  fa)  for  him  to  tender 

(a)  2  £•  4»  5.  .  *     «. 

it  up6a  die  laud^  because  the  state  must  pass  by  livery. 

LITTLETOX.       JND^  therefore,  it  will  be  a  goad  and  sure  thing  for 
[Sect.  542, 211  b.]  hi^  ij^^i  jj^///  f^akt  such  feoffment  in  fnortgage,  to  appoint  a 

pUceisappoiMUd^  eon-  ^cial  place  {h  1.)  where  the  money  shall  be  paid,  and  the 

^^^J^^P^M^-  more  special  that  it  be  put,  the  •better  it  is  for  the  feqffor. 

*  212  a.  '^^  if  ^'  i'lf^^B.  to  have  to  him  and  to  his  heirs,  upon  such 

condition,  that  if  A.  pay  to  B.  on  the  feast  of  St.  Michael 
the  jlrchanzdf  next  coming,  in  the  cathedral  church  of  St. 
Pauts,  in  London,  within  four  hours  next  before  tht  hour 
of  noon  of  the  same  feast,  at  the  rood  loft  of  (7^)  the  rood 
of  the  north  door,  within  the  same  church,  or  at  the  tomb  of 
£OyKl^  £12  a.]      St.  Erkenwald,  (this  Brkenwald  was  a  younger  son  of  Anna, 

king  of  the  East  Saxons,  and  was  first  abbot  of  Chertseyi 
'  hi  Surrey,  which  h^  had  founded,  tnA  siftsr  bishop  of  Lon* 

don,  a  holy  aud  devout  ttmn,  and  lieth  buried  ia  the  Bouth 
"*     .  atsle^  aboi^  the  qture  ia  St.  Paul's  churchy  ivhero  die  tomb 

yet  remaineth,  that  Littleton  speaketh  of  in  this  place :  he 
nourished  about  the  year  of  our  lord  680;)  or  at  the  3oor  of 

(78)  U  Road  Ae  If,  iibt  in  L.  and  M.  nor  Roh. 

(Hi.)  A  tender  mnst  be  strictly  made,  in  order  to  stop  interest  on  a 
ihbrf^ge.  I^Uhiyp  V.  thUrth,  fe  Vcs.  37f.  Garfwrth  y.  Bfadlea,  t  Vcs.  678. 
ptraimeU  v.  BJake^  «  Ab.  E(j.  603.  Et  vid.  miM^in  v.  Sbiift,  S  Atk.  90. 
And  If  the  tender  be  Insisted  on  to  stop  interest,  the  moiiey  tnust  be  Iccpt 
Jlead  frdm  that  tiirfc,  bccante  the  party  is  to  be  %mc&remiMt.  Oyln  t.  Haa. 
i  P.  t^^'ins.  378.  Beit  irhere  money  is  lent  in  town,  wm  six  monllJs*  notice 
tb  ^s  tire  itoortga)^  money  at  Latn:ohi*s  Am  Hadltthongfa  ttes  be  not  the 
place  named  in  the  proviso)  is  given,  and  qo  objection  made  t6  th^  lioti6e^ 
a  per^nal  tender,  it  seems,  will  M  diSpcfaied  HfM.   'Ittd.-i-[fik.] 
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ateh  a  ehefdj  or  at  wch  a  pillar^  within  the  same  chwrchj 

that  tieu  it  $haU  be  hvful  to  the  aforemd  A.  and  hi9  heirs 

to  emter,  Sfc.  in  ihU  esse  he  neetUth  not  to  seek  the  feoffee  in  (i  Ro^-  Abr.  445. 

4uwtAer  piace^  nor  to  be  in  any  other  place,  but  in  the  place 


Ml  the  indenture,  nor  to  be  there  longer  than  the 
time  specified  in  the  same  indenture,  to  tender  or  pay  the     (2  Cro.  is.  14.) 
mmey  ta  the  feoffee,  ifc. 

Here  is  good  counsel  and  advice  given,  to  set  down  id  2)2 a. 

conveyances  every  thing  in  certainty  and  particularity^  for  cer- 
tainly is  ibe  mother  of  ^{ttiQliMsa  and  repose,  and  uncertainty 
die  came  of  vamiice  and  contentions:  and  for  obtaining  of 
the  oiK^  and  avoidiag  of  the  odier,  the  beat  mean  is,  in  all 
asBwanccSy  lo  taka  counsel  of  learned  aad  well  experienced 
mcQy  and  not  to  trust  only,  without  advice^  to  a  precedent. 
for  as  the  rule  is  concerning  the  state  of  a  man's  body, 
Nvfiaoa  mediaameatum  est  idem  omnibus,  so  in  the  state  aad 
assorance  of  a  man's  lands,  NtsUum  exemplmn  est  idem  om^ 
nibus. 

The  residue  of  this  section  and  ibe.&c.  are  evident. 

ALSO^  in  suchca^e,  where  the  place  {79)  of  payment  is   LITTLETON. 
Umited,  the  feoffee  is  not  (SO)  bound  to  receive  the  payment  [Sect. 343.  212a.] 
ta  any  other  place,  but  in  the  same  place  so  limited.     *  But  yet  formed  in  uvotker  place, 
if  he  do  receive  the  payment  in  another  place,  this  if  good  ^">«*^^- 
enough,  and  as  strong  for  the  feoffor  as  if  the  receipt  had 
been  in  the  same  place  so  limited,  Sfc.{i  1.) 

Hereby  it  ajipeareth^  that  the  place  is  but  a  circumstance ;  212  a. 

snd,  therefore,  if  tlie  obligee  receiveth  it  at  any  other  place,  ^|^%  j^  \  ^ep. 
it  is  aofficient,  thoo^  be  be  not  bound  to  receive  it  at  ai>y  ^^^O 
4>lfaer  place.     *And  ao  it  is  if  the  money  be  to  be  paid  on  *212b. 

such  a  feast,  yet  if  the  mcMiey  be  tendered  and  received  at 
fBj  time  before  the  day,  it  is  sufficient  (81). 

(79)  ^  fmfmewt,  not  in  E.  and  (81)  Ithasbcm  fonnerly  dovbt- 

11. nor  Roll.  ed,  Mbether  the  defendant' in  such 

(BOf)  pa»  added  in  L.  and  M.  and  a  cdsc  ought  not  to  plead  specially, 

-*-  See  1  Cro.  142.     S.  C.  And.  198. 


(1 2.)  If  a  eoadition  be  to  da  an  act  at  saoh  a  place  upon  request^  the 
leanest  may  be  in  any  plaec :  a»  if  it  ba,  to  deiijrtr  at  Roctapdam  mtper  rv- 
pnntmi*m  de  eodem ;  the  reqoau  in  any  other  fiiace,  to  deliwar  there,  is 
«Md.    «aLAbr.«4a.  ^0(«i.J>i|M04.tit.>C<MKktiao(Ga.H[£d.) 

X  2 
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21  la.  If  a  iBaB  lie  hamd  to  pay  tw«nt3f  pomd  at  any  time  d«r- 

Where  thepUce  is  ccr^  j„  his  life  at  a  place  certain,  ihe  obKgor  cai»ot  tender  the 

(am,  <uui  the  time  wi-  "^  •■_u 

certmm^  mdiee  •/  prr*    mooey  at  the  place  wbeo  he  will,  for  then  the  obligee  *Ofd<f 
orrmtmce  gwem,  ^  jjo^mj  n,  perpetual  attendance,  and  therefore  the  obligor, 

ia  respect  oi  the  uncertainty  of  the  time,   orast  give  the 

obligee  notice,  that  oo  such  a  day,  at  the  place  limited,  he 

u'ill  pay  the  money,  and  thea  the  obligee  must  attead  there 

O  Rol.  Abr.  45*^.        ^  receive  it:  for  if  the  obligor  diea  and  there  tender  tlie 

Ante,  206.  gjo./        „,^^^  j^  .hail  aave  the  penalty  of  the  bood  for  ew(K  1.)- 

18  Elu.  Dyer  554.         The  same  law  it  is  if  a  man  make  a  feoffineat  ia  fee  upoa 

condition,  if  the  feoffor  at  any  time  during  hb  life  pay  to  the 
feoffee  twenty  poand   at  such  a  place  certaia,  that  then, 
(f  R€p«  59.   5  Rcfu    &^«     ^n  diis  case  the  feoffor  must  give  tiotice  to  the  feoffee 
^')  .  when  he  will  pay  it,  for  without  such  notice  as  afoieaaidy  the 

(8  Rep.  92.    Post,      tender  will  not  be  sufficient.     But,  in  both  these  cases,  if  at 
sect.  553.   2  Ctt>.  9-    ^^^  ^^^  ^^  obligor  or  feoffor  meet  the  obligee  or  feoffee  at 

.  the  place^  he  may  tender  the  money. 

THob.  5t.    1 JML  If  A«  be  bound  to  B.  with  condition  that  C.  shall  enfeoff 

Abr.  463.    2  Cra. 9)  q  ^^ch  a  day,  C.  must  give  notice  to  D.  thereof,  and 

request  him  to  be  on  the  land  at  the  day  to  receive  the  feoff- 
ment, and  in  diat  case  he  is  bound  to  seek  D.  and  to  give 
him  notice. 

L.ITTLETON.        ALSO,  if  the  feoffee  in  mortgage,  before  the  day  of  pay- 
[Sect.  339.  ^Of>b.]  ment  %chich  should  be  made  to  him,  makes  his  executors  and 

fnrmtu.  geemcth,  in  this  case,  that  the  feoffor  ought  to  pay  the  money  at 

Mortgage  motley  to  be       _.  ,.  ,  ./^-o.^  .*•• 

paid  to  the  executor*,    the  day  appointed  to  the  executors  [i^  1.),  and  not  to  the  heir 


mnd  uat  io  th£  heir. 


S.  C.  Mo.  267.    5.  C«  Ow.  4&.  bond,  tboosh  rach  payment  ww  not 

fiavil.  96.    1  Leon.  311.    But  now  strictly  made  accoitling  to  the  con- 

this  point  is  settled ;  fior  by  4  Ann.  dition,  yet  it  may  be  pleaded  to  bar 

cap.  16.  8.  is;,  if  the  obligor,  bis  of  such  action,  and  shall  be  as  effect 

heirs,€ifecutori,and  adminfelrators  tnal  a  bar  thereof  as  if  the  money 

have,  before   the  action  bronght,  had  been  paid  at  the  day  and  places 

paid  to  the  obligee,  his  executors,  acconHng  to  the  condition,  and  baa 

or  administrators,  the  principal  and  been  so  pleaded.    \_Note  to  the  iUh 

interest  due  by  the  conditioniif  the  jeditiem.} 

(K  1.)  But  where  the  ((ivipg  of  notice  becomes  impossible  by  the  act  of 
the  pt^isnn  to  whom  it  uas  to  be  given,  it  will  be  dispensed  with,  l  Sall^. 
«14.-[f:</.] 

(L 1.)  *'  Hy  the  common  law,"  says  Lord  Keeper  Finch,  m  his  mas- 
teny  argument  in  the  case  of  Thomborough  v»  Haker^  ^  if  the  conditioii 
or  defeazance  of  a  mortgage  of  inlieritance,  be  so  penned,  that  no  mention 
is  aude  either  of  heira  or  executon  to  whom  thainoney  should  be  paid,  ia 
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rf  the  /eqffie,  because  the  money  at  the  beginning  trenched 
to  tke  feoffee  in  manner  as  a  duty,  and  shall  be  intended 

tlot  case  tbe  money  oasht  to  be  paid  to  tfie  execntor,  in  regard  tliat  th^ 

aioory  came  first  ont  of  the  personal  estate^  and  therefore  usnaUy  returns 

Aitber  again  ;  bnt  if  tbe  dofeazance  appoints  the  money  to  be  paid  eitber 

t»  heiiv  or  excrnfors  disjonctively,  there,  by  tbe  Taw^if  tfie  niortgagpr  paid 

tbe  money  precisely  at  the  day>  be  may  elect  to  pay  it  either  to  the  heirs 

•r  executors  as  he  pleaseth.     But  where  the  precise  day  is  past,,  and  the 

Bwrtga^  forfeited,  alt  election  is  gone  in  taw ;.  for  in  law  there  is  no  re- 

^rmption.    Then,  when  Ae  case  is  reduced  to  an  equity  of  redentptioiiy. 

tfat  redemption  Is  not  to  be  upon  payment  to  the  heir  or  executors  of 

tbe  mortgagee,  at  the  election  of  tbe  mortj^or ;  for  it  were  against  equity 

lo  revive  that  election  ;  for  then  the  mortgagor  might  cfefer  tbe  payment 

tftknsashe  pleaseth,  wady  at  last^  compound  for  payment  of  tbe  money 

to  that  band  which  will  «se  him  best ;  mach  less  can  die  court  eTcct  or 

Arert  the  payment  as.  they  please,,  for  a  power  so  arbitrary  might  be 

attended  with'  many  inconveniences  throogbont.    Therefore^  ta  have  a 

eertzin  rale  in  those  cases,  a  better  cannot  be  chosen,  than  to  come  as  near 

into  tbe  rale  and  reason  of  tbe  common  law  as  may  be»    Now  tbe  law 

slways  sives  the  money  to  tbe  executor^  where  no  person  is  named,,  and 

where  the  election  to  pay  to  eitber  heir  or  executor  iir  gone  and  forfeited 

in  law,  ft  B  all  one  in  eqnity  as  if  neither  heir  or  executor  were  muned  ; 

lod  then  eqoity  ought  to  fcmow  the  law,  and  give  it  to  the  executory  ^r^ 

In  aatnral  jnatice  and  eqnity,  tbe  principal  right  of  the  mortgagee  is  to 

tbe  inone>',  and  his  right  to  the  land  is  only  as  a  security  for  the  nniney. 

'Wherefore,  when  tbe  security  descaids  to  the  heir  of  tbe  mortgagee^ 

attended  with  an  equity  of  redemption,  as  soon  as  the  mortgagor  pays 

tfar  money  the  hinds  belong  to  him,  and  only  tbe  money  to  tbe  mortgagee^ 

which  is  merely  personal^  and  so  accrues  to  tlie  execntors  or  admmiHtra- 

tois  of  tbt  mortgagee.    And  for  this  reason,  a  mortgage  of  an  inberrt- 

aore  lo  a  citizen  of  London  hath  been  held  to  be  part  of  bis  personal 

estMe,  and  divided  according  to  cnstom.    And  though  it  may  seem  hard 

tbt  tbe  heir  should  part  with  tiie  hind,  and  be  decreed  to  make  a  re- 

eoorejnneey  witbont  ba?ing  the  money  which  comes  in  lieu  of  the  land^ 

tet  it  will  not  seem  so  to  them  who  consider  that  the  land  was  nevermore 

thai  a  secnrity,  and  that,  after  payment  of  the  money,  the  land  is  in 

trast  for  the  mortgagor,  whicii  the  heir  of  the  mortgagee  is  boimd  to 

ttemte ;  and  his  lordship  declared,  that  the  right  to  a  sum  of  mouey» 

which  is  a  personal  duty,  onsht  always  to  he  certam,,  and  not  to  be  vari- 

able  Bpon  circomstanres.    Wherefore  his  lordship  did  not  think  it  ma- 

tmal  that  tbe  adntinistrator  in  this  case  liad  assets  without  this  money  ; 

for  asiets,  or  not  assets,  is  not  the  measure  of  justice  to  executor  or 

adnioistrator,  but  serves  only  as  a  pretence  to  favour  the  heir,  who  either 

OQcM  to  have  the  money,  if  there  be  no  assets,  or  not  to  have  it,  tlioogb  ' 

tbere  be  assets.     And,  for  the  same  reason,  his  lordship  did  not  think  it 

*ttterial,  tbat  there  wanted  tbe  circumstance  of  a  personal  covenant 

from  tbe  mortgagor  to  pay  the  money ;  for  tfaat^  though  the  case  of  the 

lAninistrator  of  the  mortgagee  had  been  stronger  with  it,  yet  it  is  strong 

eneagb  witliont  it.    His  lordship  declared,  that  be  had  considered  tbe 

vahous  precedents  in  this  case  which  liad  been  urged,  whereof  one  did 

aot  cone  to  the  very  point,  there  being  a  greiit  difference  between  a  mort- 

|age  and  an  absolute  conveytoce,  wiSi  a  collateral  agreement  to  re-con- 

vfy  vpoo  r«>paynKU]t  of  the  purehase^money ;  the  other  late  precedents 

vUrb  made  for  the  heir  being  contrary  to  tbe  more  ancient  precedents 

of  this  cottrt,  and  to  some  modem  precedents  also,  which  seemed  to  his 

Isrd^p  of  more  weight,  his  lordsnip  being  of  opinion,  that  all  mort- 

pges  oagfat  to  be  looked  npon  as  part  of  the  personal  estate,  unless  the 

aiortga«ee,  in  his  life-time,  or  by  his  last  will,  do  otherwise  declare  and 

<fi»Dosir  of  the  same  *    l  Ch.  Ca.  «83.    £t  vkl.  2  Ch.  Ca.  50, 51. 107.  ^^ 

2  Vent.  348.  351. 

With  respect  to  the  payment  of  the  mortgage  money,  it  may  be  further 
•bservedy  that,  where  the  mortgagor  dies  leaving  a  real  and  personal 
estate,  without  specifieally  cliarging  either  of  them  with  the  payment  of 
the  money  borrowed,  his  personal  estate  shall  be  first  applied  towards 
the  payment  %]€  the  mortgage ;  because  the  pel^onal  estate  was  increased 
Vi  the  money  borrowed :  and,  therefore,  it  is  a  general  role,  that  the 
execotoT  of  a  mortgagor  is  compellable  to  redeem  a  mortgage  for  the 
kaefit  of  the  bdr,  erco  though  there  thookl  be  no  cofenaot  for  th« 
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that  the  estate  was  made  by  reason  of  the  knding  of  the  mo^ 
ney  by  the  feoffee ^  or  for  some  other  duty ;  and  therefore  the 

payment  of  the  mortgage  money.    Cvpt  v.  Copf,  2  Salk.  449.    HmeeU  ▼. 
Price,  1  P.  Wmn.  i'91.    Gower  v.  Mead,  Free.  Cb.  2.    Ami  this  rule  holda 
in  favour  of  a  general  devisee  or  hares  factu$,  as  well  as  in  favour  of  a 
hojes  nattts.    Pockley  v.  Pockley,  1  Vem.  36.    King  v.  King,  5  P.  Wins 
559.    And  a  devisee  of  particular  lands  is  in  like  manner  entitled  to  the 
benefit  of  redemption  by  the  personal  estate.    Pttpley  v.  PftUtf^  «  Ch.  Ca. 
84.     1  Atk.  456.    A  disposition  of  the  personal  estate  will  uoi  alter  ttu 
rnle ;  for  the  court  vrill  suppose  the  iuteution  of  the  testator  to  have  beea, 
to  bfciiieatb  only  the  residue  of  his  personal  estate,  after  payment  of 
debts,  I'.nleys  a  contrary  intention  evidently  appears.    Noke  v.  Darby^ 
1  Bro.  P.  C.  5C6.    And  where  a  testator  charges  his  lands  with  the  pay* 
ment  of  his  debts,  this  will  not  exonerate  his  perM)nal  estate  \  lor  such 
a  charge  can  only  be  intended  for  tlie  purpose  of  creatinf^  an  additionat 
ftind,  h)  case  the  personal  estate  should  not  be  suffideut.  Cook  v.  Gararoc, 
cited  9  ^lod.  187.     Bridicman  v.  Vore^  3  Atk.  101.    Aneastrr  v.  Alayer^ 
1  Bro.  C.  C.  454.     Lttvell  v.  Lancasler,  t  Vem.  183.    It  must  be  an  inten* 
tion  not  only  to  rhar«]^e  the  real  estate,  but  to  dischart;e  the  personaL 
BoOtle  V.  Blundell,  l  Meriv.  193.     Where  the  personal  estate  is  aeficieot, 
i!he  lands  devised  for  payment  of  debts  will  be  applied  in  discharge  of  tlia 
money  doe  on  mortgage.    Bartholomew  v.  May,  1  Atk.  487*    Serle  v.  Sim 
£Unfj  sP.Wms.  386  n.     Galious.  Hancock,  t  Atk.  4^4.    But  a  testator 
may  exempt  his  personal  estate  from  the  payment  of  money  due  on  mort« 
gage,  by  substituting  his  rial  for  his  personal  estate.  Hall  v.  Brooker,  Gilb. 
Rep.  72.    H'alker  v.Jackgon,  S  Atk.  6^4.   Bamfield  v.  IVyndluimy  Prec.  Cb. 
101.    yVainunight  v.  Bendlowet,  9  Vkih.  718.    Stapkton  v.  CWrtZZ,  Focrest. 
202.    Lenum  v.  Sewnhum^  1  Ves.  .51.     Duke  qf  Ancaster  v.  Meyer,  1  Bro. 
C  C.  434.    Burton  v.  Knowllun^  S  Ves.  107.     BrummeU  v.  Prothem,  S  Ves. 
111.    A  specitic  dispositiou  of  a  chattel  wHl  exonerate  it  from  being  applied 
jn  payment  of  money  due  on  mortfiage.     On^nl  v«  Mead,  1  P.  Wms.  693^ 
And  although,  gen^raily,  the  personal  estata  is  tp  be  first  applied  in  pay« 
inent,  yet  the  rule  Is  oliKTwise,  where  the  charge  was  originally  on  thareal 
estate ;  for,  in  such  case,  the  mortgage  must  be  paid  out  of  the  land  itself; 
lor  the  coliHteral  personal  socurity  is  not  to  be  resorted  to,  until  the  pnn- 
cipal,  V,  hich  is  the  laud,  fails.     Counias  of  Coventry  v.  Earl  of  Coventrtf^ 
•i  P.  W;  js.  2^2.    Edwards  v.  Freeman,  i  P.  Wins.  437.     IVilmm  v.  Burl  of 
Darlington,,  ^  P.   Wms.  664  n.     Lemon  ▼.   Sewukofn,  supra.     IVard  ▼• 
Dmley,  2  Bro.  C.  C.  316.    Ltwit  v.  Nangle,  Ambl.  150.    Dulu  ef  Am^ 
cotter  v.  Meyery  supra.    So  where  the  debt,  although  personal  in  its  nar 
iu^e,  was  contracted  originally  by  another,  as  where  an  estate  is  bouglit 
subject  to  a  niortgai>e,  the  personal  estate  of  the  purchaser  shall  not  be 
applied  in  exoneralion  of  the  real  estate  {Tweddell  v.  Tweddell,  t  Bro. 
C.  C.  101.),  onlos  the  purchaser  appear  to  have  intended  to  make  tbe 
debt  his  own  {Pockley  v.  Pockky,  sU))ra.    Earl  <J  Belvidtre  v.  RocJi* 
firt,6Bto  P.  C.  5:^0.    BUHnghurxt  v.  UaUur,  2  Bro.  C.  C.  608.);  but  a 
mere  covenant  for  secAiring  tlic  debt  ^^  ill  not  be  sufficient  for  such  pur- 
pose.    Evelyn  v.  Erelyn,  2  P.  Wms.  t>64.     Forrester  v.  Leigh,  Ambl.  171. 
Earl  qf  Tankerrille  v.  Fawjelt,  2  Uro.  C  C.  57.     Tweddell  v.  Twcddell^ 
e,  Bro.  C.  C.  152.     BillinghMrst  v.  Hulker,  2  Kro.  C. C. 604.    2 Fonb.  Tr. 
£q.  287  n.    Where  a  wit'e'^  estate  is  mortgaged  for  the  benefit  of  tht  has- 
baud,  she  has,  if  she  survives,  a  right,  after  all  his  debts  are  paid,  ta 
ftand  *»  a  creditor  ag'tla»t  his  af^ets,  Tate  v.  Anstin,  1  P.  Wms.  2^« 
ft  Vem.  689.     1  Bro.  P.  C.  1.  (unlets  at  the  time  of  the  mortgage  ascitic* 
ment  is  made  on  the  wife,  Lewis  v.  Nangle,  supra.);  but  evidence  ia 
admissible  to  shew  tiiat  the  wife  intended  otherwise.    The  title  of  the 
iwife  to  be  exonerated  is  considered^  a»  precisely  the  same  with  that  of  the 
heir.     Clinlm  v.  Hooper,  o  tiro.  C.  C.  301.     1  Ves.  iun.  173.    But  if  the 
nioi'tgat;e  of  the  wife's  estate  i*^  not  for  the  husband's  debts,  or  for  debta 
due  from  tbe  ^ifedam  sola  (Lewis  v.  Sattgie,  supra.),  his  assets,  tiiough 
he  join. in  th^^  mortgage,  are  not  Unbie.     tiagot  v.  OughtoOy  1  P.  Wms.  S47« 
And  where  the  wife  has  the  a^isolot*  disposal  of  the  money,  and  appropri« 
ates  it  to  tLe  use  of  thv.  husbau<1,  tlie  uit-^band's  assets  are  not  iifible.    CUm* 
Hon  V.  Hooper,  supra.     On  the  sameprinci^ii^,  if  m  father,  tinantfor  hfe^ 
and  his  sou,  juin  in  raising  iioney,  wnirh  is  received  by  the  father,  heia 
hound  to  exonciaie  the  son's  estate  Viom  the  incuuinrance.  Piers  v.  Piera^ 
%  yes.  dies*    I  Ala4*  C^  4?;^^  aod  Ihe  a^o  i»  taatiaediu  e^aity  t^  jni4^ 


payment  sb{iU  not  he  v^a^  fo  the  iejr,  (Si)  (9$  ii  ^^meih,  ptfi  Sean  if  it  be  exprteely 
the  word^  of  the  condition  xnpK  be  such,  fis  tie  pixifthenl  ghfill  Meir^^^  * 

W)  etme  tl  sem&le,  mta  U»  pareU      payment  serra  fait  id  heirey  not  in 
tei  rm^itm  yycwe  etre  tielf,  «f  fe      h.fi^fdrP!^^<^' 


IS  «  creditor  on  the  real  and  personal  assets  of  his  lather  for  the  money, 
and  to  call  on  the  mortgagee  to  make  tlje  utmost  of  his  mortgage  for  the 
tOD*8  relief.     Masse  ▼.  Sterling,  4  Dow.  44;. 

With  reapect  to  the  onler  in  ^hich  mort^ges  are  to  be  paid :— 4t  is  a 

rale,  tfast  mort^ges  are  to  be  paicf  accprding  pi  t^e  priority  of  their ^e^ 

spective  dates,  Ivem.  525. :  but  statutes,  judgments,  aiid  recognizances 

ue,  IB  equity,  resulted  «i9paUyvith.morU9«e8.  $pitfe  y.  %i$e^,  4a^p. 

P.C- 328.     1  Ab.  Eq.  142.    2  P.  Wms.  495.    Where  incumbrances  are 

WT^y  eqvltable,  a  mortgage  of  the  legal  estate  to  a  perapn  without  tao^ccf^ 

i»iU  jpTc  him  a  priority.    Pot  if  any  of  tine  equitable  incumbfapfiAS  ^^p 

excepted,  the  mortgagee  will  be  considered  as  a  trustee  for  them.   Jftgfaih 

T.  PefkoMf  Ambl.  153.  In  case  of  fraod  on  t)ie  part  of  the  iirs^  ptpir^gl^, 

tile  soiMcqaeot  incumbrancers  will  be  preferred.  Draper  v.  Borlace,  t  Vem* 

370.    Berafard  t.  Milwardf  2  Atk.  49.    But  when  the  party  to  whom  the 

£rud  ift  ivi^ted  was  not  copus^nt  of  ih^  treaty  ui  fihicih  ;t^  fVayd  was 

practised,  nor  in  any  manner,  nor  for  any  fraudulent  purpose,  confede* 

ratiag  with  the  party  pxactisifl^  the  fraud,  this  .principle  does  not  iipply. 

See  IkhoUon  ▼.  Rhodes,  2  Vern.  554.    Ptfsley  v.  Free^nan,  3  T.  |l.  51.  Wl^. 

tiKTtbe  mere  circamstance  of  the  first  mortgagee  tieing  a  witness  to  the 

Kcood  mort@£e  sbstU  b^  ^ufficiept  to  postpone  bimj  SA<^  Jffofqtta  y.  4^- 

gvtro^d,  1  P.  Wms.  393.  Becket  v.  Cord/cy,  1  Bro.  C.  C.  353.  Dig.  Fib:  1*3. 

U  ?.  $9.    DopiKt^f  CivU  jLvr,  b*  $.  ^  l.  ».  US.  p.  .^€5.    T|ia^  jn  vplui|tAI|r 

leaving  of  the  title  deeds  with  the  mor^gpr  will  postpone  t|ie  first  (nort- 

fagae,M  Ihe  ground  that  he  has  thereby  enablad  the  mortgagor  to  pi^6- 

toe  a  fisBd,  see  Goodtifle  v.  Jtfiwy^m,  %  T.  p.  7j6?.    Trjp^t.  qf  f.a,  b.  Jl, 

r.  5.  s.  4.    Bnt  there  must  be  a  voluntary  and  unjustifiable  cpneurrenc^ 

00  Ibe  MTt  of  the  ^rst j^orlgs^ee  tp  pjQstppne  hu  priojdty.    Pefer  v.  ./^m- 

tettj  t  Ab.  £q.  ^21.    Penner  ▼.  Jemmetty  Vonh,  Tr.  Eq.  b.  1.  c.  3.  s.  ,4. 

-r«rlr  ▼.  Amd,  t  Bro.  C  C.  £hO.    Bbmb  v.  FiiMy  AMt.'43S.    £tfinfi  v. 

SkkaeUy  6  Ves.  jon.  174.    A  cour^  of , equity^  however,  will  ijiot  t^ke  fro^ 

the  second  mortgagee  the  title  deeds,  unless  tlie  first  morteaxee  pays  hini 

JkisiBooc^.     0e^  v.  EgfSfftoft,  ^  P.  If  n^.  ^79.   ^^^fxrU  fip^JKHfion, ^$  ^ps. 

&  B.  83.     Ant.  n.  (Z),  p.  39.    That  a  prior  mortgage,  ifdefectlve^  will 

Bot  be  preferred  to  a  subsequent  effective  one  to  A  p^motn  widhoutnoticey 

lee  1  Ah.  Eq.  S20.    Oxwiek  v.  Phtmery  5  Bac.  Ab.  43. :  though  it  is  other- 

as  to  creditors  by  judgment ;  for  the  defect  of  such  conveyance  will 


^asM^i^  in  oqnity  agMvwt  itfMm,  since  .th«y  M  W)t  arigMUkUy  take  the 

badsior  their.8ecurity.  Bur^h  v.  Franeis,  1  Ab.  £q.  320.    5  B^c.  Ah^.  41. 
Is^  V.  9rheder^  f  >Veni.  &64. 

To  wjuu  was  oiucrved  in  a  ^orfn.Qr  i)ote  a^  to  tacking,  we  ipay  jftdd,  Uvi^ 
it  is  a  Kttled  role,  that  if  a  third  mortgagee  buys  in  the  first  uiortgaga 
vidMpil  notice  (^t  i^  timefOf  leu4^pghis  motley)  .of  tlip  s«^^  9iorli0ig^y 
be  acquires  a  title  in  law,  and^  haying  equal  equity,  shall  have  si^tisf^ctinii 
hi^  the  accond  mortgafee,  Marsh  v.  Lee^  2  Vent  337.  l  Ch.  Ca.  if  if* 
irpreiey  V.  Baidiead^  2  Ves.  571. ;  though  the  third  ^v^rtgagee  buys  in  tl\e 
lifitniortgage,pendmg  a  bill,  brought  by  the  second  mortgagee  to  redeem 
the  first  (^Hawkins  v.  Taylor,  2  Vern.  29.  Turner  v.  Richmandy  2  Vcrn.  81 . 
2  P.  Wnub  491.),  uplfSMtllB  spit  i^as  pr(|OQed«;d  so  ftr  as  V>  a  decree,  and  a 
ifirection  to  settlepriorities.  WmiUy  v.  Hirkhead,  sujpra.  Earl  qf  Bristol 
V.  Ummgerford,  2  Vern.  5124.  Ex  parte  Knott,  U  Ves.  6l9.  But  if  a  jmlg- 
aMot  or  otalote  creditor,  being  the  third  incumbrancer,  .buy  in. tliehrst 
■nrtgage,  he  cannot  tack  or  unite  afais  to  his  judgment,  &c. ;  for  he  did 
aat  j^vnnee  his  moyaey  on  -the  credit  of  Jthe  laud :  though  if  a  third  inort- 
fMee  hay  in  a  statute,  and  hold  botli  m  the  same  ri^ht  {Morret  v.  Paake, 
2  Atk.  bift,\  he  is  allowed  to  unite  the  statute  to  his  third  mortssage,  be- 
cansc  the  land  was  in  his  view  and  contemplation  when  he  lent  the  money. 
Ihwee  V.  Du/tkm  of  MarllHmmgh,  t  P.  Wms.  491.  Hifi^o^  v.  Sydtal, 
1  Oi.  Ca.  149.  HmmsHon  v.  Rogtrs,  1  Ves.  jun.  513.  U^yjui  v.  JVUliams, 
d  Ves.  130.  So  if  a  first  mortgagee  lends  a  further  sum  to  the  mortgagor 
(ATalttaps  ▼.  Carla^A^,  f  Atk.  347.)  upon  a  statute  or  jnd«m<;nt,  lie  may 
retain  not  only  against  tlie  mortgagor,  hut  against  a  mesue  mortgagee 
(provided  hehad  ap  notioe  of  such  mesne  mortgage),  till  both  the  mort- 
gage and  sUtote,  or  judgoieiLty  be  paid,   Shefka^  v,  TUiey,  9  Atk.  d55S« 
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be  fnade  lo  the  heir.     As  if  the  condition  wercy  that  if  the 
'■  feoffor  pay  to  the  feoffee  or  his  heirs,  such  a  sum  at  such  a 
day^  8^c.  there  after  the  death  of  the  feoffee,  if  he  dieth  be- 
fore the  day  limited,  (fiS)  the  payment  ought  to  be  made  to 
the  heir  at  the  day  appointed,  S^c, 

209  b.  And  bj  this  section  also  it  appearetb,  that  the  executors 

(Ante9f09a.  9  Rep.  j^  more  represent  the  person  of  the  testator,  than  the  heir 

doth  to  the  ancestor;  foi,  tiiough  the  executor  be  not  named, 
*210a.  jet  the  *Iaw  appoints  him  to  receive  the  money ,  but  so  doth 

not  the  law  appoint  the  heir  to  receive  the  money  unless  he 
be  named* 

And  here  it  also  appeareth,  that  if  the  condition  upon  the 

mortgage  be  to  pay  to  the  mortgagee  or  his  heirs  the  money. 

Sec.  and  before  the  day  of  payment  the  mortgagee  dieth, 

ihe  feoffor  cannot  pay  the  money  to  the  executors  of  the 

Vid  lib.  ft.  fol.  96.      >>iortgagee :  for  Littleton  saith,  that  in  this  case  the  payment 

Goodale'8  case.  Dier.  ought  to  be  made  to  the  heir,     Et  in  hoc  ca$u  desisnatio 

5E1U.  181.    44E.3,        T  ,     .        ,      .  /.     . 

lb.   (Ante,  47a.)       untus  persona  est  exclusw  alterius,  et  expressum  factt  cessare 

taciturn ;  aqd  the  law  shall  never  seek  out  a  person,  when 
In  what  cfues  the  mart'  .the  parties  themselves  have  appointed  one.  But  if  the  con- 
j^^Hther\Tthe  exe-     dition  be  to  pay  the  money  to  the  feoffor  his  heirs  or  exe- 

cutors  or  h£ir :  cutors,  then  the  feoffor  hath  election  to  pay  it  either  rftj  to 

(6)12  E.  3.  Condition    ...  ^  ^  '    "^ 

a.  Sc  10.  •  the  heir  or  executors. 

(8  Rep.  73.)  If  a  man  make  a  feoffment  in  fee  upon  condition,  that  the 

feoffee  shall  pay  to  the  feoffor,  his  heirs  or  assigns,  twenty 
pounds  at  such  a  day,  and  biefore  the  day  the  feoffor  make 
his  executors  and  dieth^  the  feoffee  jnay  pay  the  same  either 
to  the  heir  or  to  the  executors,  for  they  are  his  assigns  in  isLW 
jto  this  intent.     But  if  a  man  make  a  fepffnient  in  fee  upon 

(83)  denques  added  in  L.  and  M.  and  Rob. 

JoekMon  v.  Lftnf^mrdj  2  Ves.  662.  And  it  bas  been  decided,  tbat  a  Brat 
morTgi|Tee  is  entitled  to  taf*k,  as  against  a  second  mortgagee,  a  subseqnont 
judgDient,  docketed,,  though  no  execution  had  issued,  at  tiie  time  of  tlie 
.bankruptcy  of  the  mortgagor.  Bakir  v.  Harris,  16  Ves.  .S99.  And  where  a 
mortgage  contains  a  clause  tbat  tlie  iands  shall  be  a  security  for  further 
advances,  a  subsequent  loan  will  be  considered  as  part  of  the  original 
.transaction,  and  will  have  a  priority  over  .a  second  mortgaire,  though 
made  subsequently  thereto,  and  with  notice.  Gon/on  v.  GrahaiP,  7  Vtn. 
Abr.52.  But  a  mortgagee  is  not  permitted  to  tack,  as  against  asi^igneea 
in  bankruptcy,  a  mortgage  subsequent  to  an  act  of  bankniptcy,  though 
without  notice,  and  previous  to  the  commission,  lor  by  such  mortgaee  no 
interest  pas<<es.  Archer  v.  Snait^  t  Stra.  1107.  Ex  partt  Knott,  11  Ve^* 
,686.   Expartfi  Herbert,  X3\eB.lb3.':^Et{.l 
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condition,    ihat  if  ihe  feoffor  pay  to  the  feoffee,  bis  heire 

or  assigns,  twenty  pounds,  before  such  a  feast,  and  before  the  • 

feast  the  feoffee  maketh  bis  executors  and  dieth,  the  feoffor 

ou^t  to  pay  the  money  to  the  heir,  and  not  to  the  executors, 

for  the  executors  in  this  case  are  no  assignees  in  law ;  and  the 

reason  of  this  di?ersity  is  this,  for  that  in  the  first  case  the 

b«  must  of  necessity  find  out  assigns,  becanse  there  cannot, 

be  any  assigns  in  deed,  for  the  feoffor  hath  but  a  bare  con-     (i  RqL  Abr.  42i«) 

dition  and  no  estate  in  the  land  which  he  can  assign  over. 

But  in  the  other  case  the  feoffee  hath  an  estate  in  the  land,  (Hob.  9.) 

which  he  may  assign  Over;  and  where  there  n2ay  be  assignees 

in  deedj  fiie  law  shall  never  seek  out  or  appoint  any  assigns 

ID  law.    And  albeit  the  feoffee  made  no  assignment  of  the  ^  H.  8.  f .   s&% 
,  ^         .  f  .         Pb.  &  Mar.  140a. 

estate,  yet  tfae  executors  cannot  be  assignees,  because  assigns 

were  only  intended  by  the  condition  to  be  assignees  of  the 
csUte;  and  so  was  it  resolved  C*^)  Mich.  23  &  24  Eliz.  by  (;*)  Mic.  93  &  24  Elis. 
the  two  chief  justices  in  the  court  of  wards,  between  Ran-  j^ter'Randai  wd™ 
fbll  aB&  Browne,  which  I  obsprved  (84).  Browne, 

Botif  the  condition  be  to  pay  the  money  to  the  feoffee,  oreitkertothefint 

nwTtgag€€  CT  kia  <ufw^ 

bis  beirs  or  assigns,  and  the  feoffee  make  a  feoffment  over,  nee. 

Vid.  3  Eliz.  Dier  ISI. 

(Si)  •*  Hob.  9.  Peau  and  S(yle^  in  the  obligee  himself.     11  Vin.    ^*-  Com.  Chapmaii'i 

»«.— A  HMD  was  boond  to  pay  Abr.  161.  Godb.  19«.    But  when',   <-a««?»  186. 888.    Vld. 

xOi  to  sacfa  a  person  as  he  (the  ob-  on  a  fine,  the  nsc  of  land  was  limited   J;»  j>*dale  s  case,  ito.  >• 

4ic^)  tiiOQld  by  his  wiU  appoint,  to  A.  for  eighty  years,  with  a  power  "Ol.  96.  97.    1^^*** 

The  ablipee  made  J.  S.  bis  cxecu-  to  A,  and  his  assigns  to  make  leases   Pj*.  2-  Goodale  s  cas^ 

tor,  bat  node  no  other  appoint-  for  tliree  lives,  to  commence  after  ""*  '"'^IJ^    %     *  * 

neat.    It  was  resolved,  upon  de-  the  expiration  of  the  term ;  A.  as-  Antey  S06a.} 

■aner,  that  the  execntor  should  signed  over  to  B. ;  B.  died,  having 

act  hare  tkc  90l.  for  be  is  only  an  made  his  will,  and  appointed  G. 

asiigocc  ID  law,  who  takes  to  the  his  executor;  C.  assigned  over  to 

aaeofthe  testator:  bnt  here  the  D. ;  and  D.,  in  pursuance  of  the 

coaditioa  is  in  favour  of  an  actual  power,  made  a  lease  for  life ;  the 

a»»i«Bee,  wbo  takes  to  his  own  nse.  question  was,  whether  D.  was  such 

The  coonsiee  of  a  iine  leases  to  tlie  an  assignee  of  A.  as  to   have  a 

CMBMr  for  99  years,  with  condi-  power  to  make  this  lease,  or  whe- 

tisa,  if  the  lessee  pays  to  the  lessor,  ther  it  should  extend  only  to  the 

ki»  beirs  and  assigns,  tliat  the  uses  immediate  assignees  of  A. ;  a  point 

fiaiited  ta  the  connsee  and  his  heirs,  the  more  doubtful  as  there  bad  been 

by  aa  iodcotare,  should  cease :  the  a  descent  on  an  executor.    On  its 

leiMir  dies.     Lord  Nottingham  was  being  objected,  that  an  executor 

if  opiaioD,   that  the  uses  should  should  not  in  some  cases  be  said 

•04  r«ase  fa^*  payment  to  the  adrai-  to  be  a  special  assignee,  the  conrt 

■i^trator  of  the  lessor,  becanse  he  seemed  inclined  to  the  contrary ; 

aaj  be  an   assignee  in  deed,  as  and  that  D.  should  be  considered 

bnr.    11  May,  1659,  Sir  Andrew  as  an  assignee  for  the  purpose  of 

Y^sfig."— Lord  Nott.  MSS.  making  tlie  leases  in  nuestion,  as 

[So  it  has  been  held,  that  if  A.  well    as  any  |>erson  tuat  shonid 

be  boond  to  pay  ten  pounds  to  the  come  to  the  estate  under  the  first 

asRigaee  of  B.  the  obUgee,  B/s  exe-  lessee,    though    there    should    be 

calar  >hall  not  have  the  ten  pounds :  twenty  mesne  assignments ;  and  on 

mtm*  if  A.  be  bound  to  pay  ten  a  subsequent    day  judgment  was 

pwinds  to  B.  or  his  assignee,  for  given  accordingly.    How  v.  Uliittz 

tbtfl  the  executor  of  B.  shall  be  en-  lank,  1  Freem.  476«    11  Vin.  Abr. 

liled,  bccaose  it  was  a  right  vested  158.]^[£d.] 
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if  18  in  die  election  of  the  feoffor  to  paj  Ae  nonoy  to  tbo 
first  feoffee,  or  to  the  second  feoffee;  and  so  if  ib^  first 
feoffee  dieth,  the  feoffor  may  either  pay  the  nioaey  lo  the 
heir  of  the  first  feoffee,  or  to  the  second  feoffee ;  for  the  Inw 
will  not  enforce  the  feoffor  to  take  knowledge  of  the  second 
feoffment,  nor  of  the  Taltdtty  thereof,  whether  the  same  be 
effectual  or  not,  but  at  his  pleasure ;  and  the  first  feoffee  and 
his  heirs  are  expressly  named  in  the  conditioD. 

WQ  b.  '^  Pay  such  a  sum  at  such  a  day,  8^/'  Here  is  implied,  that 

feieni^perfomuince,  ^^^  payment  ought  to  be  real,  and  not  in  shew  or  appear- 
f^db^fi^^ ^^'  *"*^'  ^^^  if  it  be  agreed  between  the  feoffor  and  the  ex- 
18  £.4.  fol.  18.  lib.  5.  ecutors  of  the  feoffee,  that  the  feoffor  shall  pay  to  the  exe- 
^e?^  19  R  6.^54.  <^ut<^s  but  part  of  the  money,  and  that  yet  in  appearance  tho 
«o  E.S.  Account  P|.  whole  sum  shall  be  paid,  and  that  the  residue  shall  be  repaid  ; 

TO,    (5  Rep.  117,)  r      y  r~      > 

and  accordingly  at  the  day  and  place  the  whole  sum  is  paid, 

and  after  the  residue  is  repaid ;  diis  is  no  performance  of  tbo 

(9  Rep.  96.)         condition ;  for  the  state  shall  not  be  divested  out  of  tbe  heir, 

which  is  a  third  person,  without  a  true  and  effectual  payment, 

and  not  by  a  shadow  or  colour  of  payment,  and  tlie  agiee- 

ment  precedent  doth  guide  the  payment  subsequent* 

^5  a.  Note,  that  in  a  condition  consisting  of  divers  parts  ia  the 

diners  pori$  in  the  cim-  conjunctive,  as  in  the  case  of  Littleton,  (sect.  S64.)>  both 
J^^f ^**  **^  **  parts  must  be  performed  according  to  the  old  rule,  (c)  Si 
(Sid.  437:  8  Rep.  plurts  conditioncs  ascriptit  fuerunt  donationi  coTfjunctimp 
U)  Bracton,  lib.  t.  omnibus  est  parendum  et  ad  veritatem  copulativi  requiritur 
76  ^in  w?**be*h  ^°*  ^^^^  utraquc  pan  iit  vera  (m  1.).  But  othexwise  it  is  wbea 
case  and  fol.  107.  in   the  condition  is  in  the  disjunctive  (N  1.),  for  the  same  author 

FuImcraton'B  case. 

Biacton  ubi  supra.  '      '  '      ' 

(4  Rep.  5$b.)  So  it  (M 1.)  So  where  a  settlement  was  made,  to  the  intent,  that,  in  case  the 
was  adjudged  in  Com-  Dnke  of  Sontliampton  should  be  married  to  the  settlor's  daughter,  after  the 
muni  Banco,  Pasch.  age  of  sixteen,  and  tbey  should  have  issue  male,  then  the  trnstces  and 
50  £liz.  inter  Bald-  their  heirs  should  stand  seised  of  the  premises  in  trust  for  the  duKe  during 
myn  and  Cooke,  his  life :  the  marriage  took  place  before  the  lady  w^  sixteen,  foot  she 

commonly  called  Tra-  lived  to  that  age,  and  then  died  without  Issue ;  it  was  a^udged,  on  ap- 
Dennie's  case.  peal  to  the  house  of  lords,  that  the  duke  was  not  entitled  to  an  estate  for 

(5  Kcp.  lis.)  ufe,  under  the  settlement ;  for  the  words  plainly  required  that  there 

should  not  only  be  a  marriage,  but  also  issue  male ;  and  where  a  condititm 
copulative  is  made  precedent  to  any  use  or  trust,  the  entire  condition 
must  be  performed,  before  the  use  or  trust  can  nKse.  H^'ood  v.  Duko  tf 
SouihampioHy  Show.  P.  C.  83.  t  Freem.  18G.  Com.  Kep.7d3.  Bat  if  a 
condition  be  in  the  copulative^  and  it  is  impossible  to  be  so  performed,  it 
shall  be  taken  in  the  disjunctive:  As  if  it  be,  *'  that  A.^and  his  heirs  or 
executors  do  nuch  a  thinj;,'*  Kol.  Abr.  444. ;  or  '*  tiiat  A.  and  his  assigns 
do  it."    Ibid.    3  Com.  Die.  112.  (K.  ,%)—[£(<.] 

(N  1.)  And,  therefore,  if  the  condition  be  to  rc-infeoff  or  pay  twenty 
pounds,  and  the  feoffee  do  one  of  them  ;  it  is  a  good  pcrformauce  of  tite 
condition.  Slieph,  Touch.  139.  Where  the  condition  consists  of  two 
p^rts  in  the  disjtuctivei  and  the  obligor  baa  an  election  which  of  then 
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in  that  case  Mitfa,  Si  divisim  cmHbet,  vel  alteri  eoruniy  satis  SecuSfifinthedi^nnc' 

est  o6f€mperare.    Si  in  ^sjttficiivis  mfficit  alteram  partem 

esae  veram.     What  then  if  the  conftitfon  or  limitation  be  \K)tk  Condition  in  the  eoit- 

•    ^  •         .«  a  J*  •        ."  -^  19  junctive  and  diyunc- 

B  the  conjunctive  and  difjuncti^ :  at  if  a  man  make  a  lease  ttce,  to  be  ta'^^nwkollg 

to  the  liusbatMi  and  wife,  for  the  term  of  one  and  twenty  *»  ***^  ^i^unaUf. 

years,  if  flie  husbotid  and  Htfe  or  any  child  between  them  so 

kmg  shall  live,  end  then  the  wife  dieth  without  issue  ;  shall 

the  lease  detennine,  or  coiUinue  during  the  life  of  the  hus* 

bandf  And  the  aitawer  is,  that  it  ahail  continue^  for  the  dfs- 

jonc^e  referr€flh  (o  the  whole,  and  disjoineth  not  oftly  the 

latter  part,  as  to  the  diild,  but  also  to  the  baron  and  feme, 

•o  u  the  sense  U,  if  ^  baron,  fetne,  or  any  child  shall  so 

Joagbre. 

(d)  And  so  it  is  if  an  use  be  limited  to  certain  peraone^  (d)  Hil.  55  Eriz.  ea 
until  A.  shall  come  from  beyond  sea,  and  attain  unto  his  full  nior  MoicU^itvoiii. 
age,  or  die;  if  he  doth  come  from  beyond  sea,  or  attain  to  ^J^/^i^^^'^^S^ 
his  fall  age,  the  oae  doth  oease.  aencti. 

A  diversity  is  to  be  understood  bet^veen  CQndiiions  )hat  219  b. 

are  to  create  an  estate,  and  conditions  that  are  to  destroy  an  ^||f^!^*^  per/^f^a^ 
estate;  for,  by  sect  35(2,  it^ppeareth,  that  a  condition  that  near  to  tke  intent  om 

WtSMlOlt     9U  tfi't'iflrfj. 

is  to  create  an  estate,- is  to  be  performed,  by  construction  of 
law,  as  near  flie  condition  as  may  be,  and  according  to  the 

intent  and  meaning  of  the  condition,   albeit  the  letter  and  (^  ^^'  Abr.  43^ 

."  Plow.  7  a.  Dyer  45a.) 

words  of  the  condition  cannot  be  performed;  but  othtu-wise  secus  as  to  a  eondUtM 

it  b  of  a  condition  that  destroy eth  au  estate,  for  that  is  to  be  *»*'</*'«^  westute^ 
taken  strictly,  unless  it  be  in  certain  special  cases :  and  of 
this  somewhat  hath  been  said  before  in  this  chapter. 

t 

As  if  a  man  mortgage  his  land  to  W.  upon  oondiiion,  that  50  H.  8.  tit.  Condit 

.^    .  J    »    o  1   ii-  I  Br.  190.  Vid.53H.3. 

if  the  mortgagor  and  J.  S.  pay  twenty  shillings  at  such  a  uu  Joiut  Br. 6S* 
day  to  the' mortgagee,  that  then  be  shall  re-enter;  the  mort- 
gagor dietb   before  the  day;  J.  S.  pays  the  money  to  >the 
mortgagee;  (bis  is  a  good  perforuiauce  of  the  condition,  and 

to  perfonn,  if  ooe  become  impossible  by  df  fault  of  th4>  party  (]  Kol. 
Abr.  446.  2  Mod.  502,  «03.),  or  by  tlx;  art  of  God,  Uc*  s^fidll  uot  be  bi  ii.id 
to  perform  tbe  other  part  lMHgMtr*s  cme,  i  Co.  12.  Poph.  96.  .Mour, 
S57.  Cro.  Kill.  o98.  But,  in  a  tuhseout'Dt  ca&e,  when  U.e  condition  vi^ 
to  make  the  obligee  a  lease  for  life  oy  such  a  day,  or  pay  him  iOOL,  It 
vas  adjad^^ed,  that,  though  the  obligee  dWd  before  the  aa>,  vet  hib  exe- 
mtor  fthonld  have  the  100^. ;  and  tbe  groupd  of  IjounlUiT'x  tat^  was  denied 
to  t>e  universal,  /liioa.  SaUi.  170.  Pr-lreby,  C.  J.  It  vid.  Oacttsta  v. 
DmriSy  1  Bos.  S.  P.  243.  S»,  if  one  part  viih  impossible  at  tht*  t.me  of 
malkuiff,  he  ought  to  do  the  other.  5  Co.  tt.  Cro.  Etiz.  766.  3  Cool. 
Uig.  112.  (&««•>    AaU145a.T0Ll.  p.id2.— [£d.] 
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yet  the  letter  of  the  condition  is  not  performed  (o  !.)•     But 
if  the  mortgagor  had  been  alive  at  the  daj^  and  he  woald  not 
pay  the  money,  but  refused  to  pay  the  same,  andyf.  S.  aloDe 
had  tendered  the  money,  the  mortgagee  might  have  refused 
It.     Bat  if  a  man  make  a  lease  to  two  for  years»  with  a  pro* 
viso,  if  the  lessees  die  during  the  term,  the  lessor  shall  re- 
(enter,  one  lessee  alien  his  part  and  die,  the  other  lessee  can- 
not re-enter,  but  the  assignee  shall  enjoy  the  term  so  long  as 
the  survivor  liveth,  and  the  reason  is,  because  the  lease  bj 
the  proviso  is  not  to  cease  till  both  be  dead.    But  in  ihe 
former  case,  albeit  the  mortgagor  be  dead,  yet  the  act  of 
God  shall  not  disable  J.  S.  to  pay  the  money,  for  thereby 
the  mortgagee  receives  no  prejudice.    And  so  it  is  in  that 
case,  if  J.  S.  had  died  before  the  day,  the  mortgagor  might 
have  paid  it. 

LITTLETON.       ALSO,  if  a  feoffment  he  made  upon  such  condition,  that 

[Sect.S62.  218  b.]  the  feoffee  shall  give  the  land  to  ^the  feoffor,  and  to  the  mfe 

^   *  of  the  feoffor,  to  have  and  to  hold  to  them  and  to  the  heirs 

of  their  two  bodies  engendered,  and  for  default  of  such  issue, 

t  the  remainder  to  the  right  heirs  of  the  feoffor.    In  this  case 

if  the  husband  dieth,  living  the  wife,  before  any  estate  in 
[Come,  219  a.]    tail  made  unto  them,  (85)S^c.  (here  the  Sfc.  implieth,  accord- 
ing to  the  condition  with  the  remainder  over),  thai  ought  the 
feoffee  by  the  law  to  make  an  estate  to  the  wife  as  near  the 
condition,  and  also  as  near  to  the  intent  of  the  condition  as 
he  may  make  it  (p  1.)*  ^^^^  ^  ^^  ^^y*  ^0  tet  the  land  to  the  wife 
for  term  of  life,  without  impeachment  of  waste  {SS),  the  re- 

(85)  ^t;.  not  in  L.  and  M.  nor      shall  have  the  estate  for  lii^e,  subject 
'  Roh.  to  waste.— >Sup.  26  b. ;   tiierefore 

(86)  **  Note,  if  land  be  given  to  snch  conveyance  is  not  by  force."^ 
the  wife,  and  the  heirs  of  the  hns-      Iiord  Nott.  MSS. 

band  of  his  body  begotten,  the  wife 

(O  1.)  With  respect  to  the  effect  of  the  performance  of  a  eonditioo, 
it  mav  be  observed,  that  it  is  a  rule,  that,  when  a  condition  is  performed, 
it  is  thenceforth  entirely  gone ;  and  the  thing  to  which  it  was  before  an- 
nexed becomes  absolute  and  wholly  unconditional.  And  this,  as  we  have 
before  mentioned,  was  the  principle  adopted  by  the  judges  in  tlie  con* 
stniction  of  gifts  to  a  man  and  the  heirs  of  his  body,  before  the  statute 
De  donU,    Aut.  vol.  1.  p.  508.  n.  (A  1.)    2  Cm.  Dig.  41.— [£d.] 

(P  1.)  4.CC.  Rr.  Conditions,  pi.  70.  Plowd.  f91a.  So,  where  the  con« 
dition  was  that  the  feoffees  should  re-infeoff  the  feoffor  and  his  wife  in 
tail,  the  remainder  to  the  risht  heirs  of  the  husband ;  the  wife  married  a 
second  husband,  and  the  feoffees  infeoffed  the  second  husband  and  the 
wife  for  her  life,  remainder  to  the  right  heirs  of  the  first  husband  ;  it  was 
adjudged,  that  the  condition  was  well  performed.  5  Vin.  Abr.  122. 
(L.  a.  2.)--[£d0 


\ 
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mainder  after  his  decease  to  the  heirs  (S7)  of  the  body  of  her 

hmtbamd  on  her  begotten  (q  l.)^  and  for  defat^  of  sack  issue, 

ihe  remainder  to  the  tight  heirs  of  the  husband.   Atid  the  cause 

whf  the  tease  shall  be  in  this  ea$e  to  the  wife  alone  tmthoutimr 

peachnient  ofwaste^  is,  for  that  the  condition  is,  that  the  estate 

skatl  be  made  to  the  husband  and  to  his  wife  in  (88)  tail.  Arid 

if  each  estate  had  been  made  in  the  lift  of  the  husband,  then, 

after  the  death  of  the  husband,  she  (89)  should  have  had  an 

estate  in  tail,  which  estate  is  without  impedchmetit  cf  waste. 

And  so  it  is  reason,  that  as  near  as  a  man  can  make  the  estatt 

io  tie  intent  of  the  condition,  S^c.  that  it  should  be  (90)  made, 

Sfc.  albat  she  (9 1 )  cannot  have  an  estate  in  (92)  tail,  as  she  (93) 

ms^ht  have  had  if  the  gift  in  tail  had  been  made  to  (94)  her 

insband  andi95)t0  her,  in 'the  £^tf(96)  of  her  husband,  t^c. 

Here  is  «o  time  fimited,  therefore  the  feoffee  by*  the  law  218  b. 

Imh  tine  during  ^his  life,  unless  he  be  hastened  by  the  request  14  Eiiz/Dyer  sfi  b. ' 

SH.  4.5.    44B.S.9. 

(S7)  let  t9rp9  de  «m  hanm  el  de  (91 )  tUU  in  L.  and  M.  and  Roh.  Lib.  2.  fo.  79.  SO.  81. 

hif  ogeitinM^  in  U  Snd  M.  ud  <9?)  le  added  in  L.  and  M.  and  ^  Sei^ior  Cromwel  s 

K©k  Rok.  «"«•    (Ante,  t08  b. 

(88)  k  added  In  1..  and  M.  and  (03)  elil  in  T..  and  M.  and  Roh.  1  Rol.  Abr.  429. 

Sob.  (94)  mt-$9n  in  L.  and    Itf .  and  l  ^^\-  ^br.  614. 

(89)mif£»e-adeve,lnL.andM.  Roh.  ^^^M   (2  Rep.  d9.> 

and  Roh.  (95)  a  not  fai  L. and  M.  and  Rob.             *  219a. 

(90)  /of  not  in  L.  and  M.  nor  (96)  «a- joa   in  L.  and  M.  and 

Rob.  Roh. 


(Q  c)  Accof ding  to  tb<  ofigiml  editl^p  by  Lettpu  and  MacUinia,  and 
tbe  Rohan  edition,  as  above-mentioned,  this  passage  should  be  read  thus: 
ihe  rtmrnrnderjefUr  Um  decease  U ike  kkn  ^f  Hie  b^  of  her  huabmd  mnd 
hendf  kegeiteiu  And  this  reading^  has  been  sanctioored  by  what  fell  from 
Lord  C  J.  Wilmot,  in  deKTeriag  jadgibent  in  the  case  of  Frcgtnorton,  d. 
RafliawB.  Te  fVharrey^  who  pboervedi  "  whfin  an  estate  is  lotted  to  a 
hnsboAd  and  wife,  and  the  heirs  of  tlicir  two  bodies,  the  word  '  heirs' 
is  avoid  of  liRulatioay  becfmse  an  estate  is  given,  to  bo0i  the  persons, 
fnun  whose  bodies  the  heirs  are  to  issue.  But  when  it  is  given  to  one 
only,  and  the  heirs  of  two  (aa  to' the  wife  and  the  heirs  of  her  and  A.  B.), 
there  the  word  *  heirs'  is  a  wQrd  of  pnrch^e;  for  uq  estate  tail  can  be 
laade  to  one  only,  and  the  heirs  of  the  body  of  that  person  and  another. 
This  appean  from  Littleton,  aect,  35S.  acoorduig  to  the  true  reading  col* 
lected  from  the  original  editions.  The  comraoo  editions  make  the  estate  cy 
frte^  theiein  mentiaDed,  to  be,  to  the  widow  and  lev  Adrs  do  corps  ea  betnm 
it  hof  emgendree;  which  is  not  as  near  as  might  be  tO  the  original  estate 
inten^d,  if  the  husband  had  lived ;  viz.  to  the  hnstmnd  and  wife,  and  the 
hein  of  their  two  bodies.  Bat  the  original  edition  by  Lettoo  and  Mach» 
lioia,  in  Littleton's  life-time,  and  the  Rohan  edition,  which  is  the  next 
(both  which  niy  brother  9hicWstone  has),  wsd  it  thus :— ^«  keve  4e  let 
eerfedeeen  baron  et  luy  engendres :  which  is  quite  consonant  to  the  original 
estate ;  and  thk  estate,  to  the  widow  for  tire,  and  the  heirs  of  the  body 
of  her  husband  and  herself  begotten,  Littleton,  in  the  same  section,  de- 
clares not  to  be  an  estate-tail.  The  same  Is  hdd  in  Dyer,  99. ;  in  Lone 
ani  PmmnAy  1  Rol.  Rep.  438.,  and  in  Gosaage  and  TavUr,  Styie^  S%5^ 
wlu^,  from  a  mannscnpt  of  Lord  Hale,  in  possession  of  my  brother  Ba- 
Ihant,  appears  to  have  been  first  determined  in  Hil.  1651 ;  which 'acC6un^ 
for  some  expressions  of  Lord  C.  J.  KoU^,  in  Styles  tsss,  which  was  ui 
T,  Paach.  1652,-  «  Bl.  Rep.  728.— [£d.] 
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of  the  feoffor  or  the  heirs  of  his  body,  as  littleton  teitb 
the  next  section. 


jrE.  S.   TlowerlSS. 
Seii^ior  Cromwcirs 
case,  ubi  sapra. 
(6  Rep.  sob.) 

♦219  b. 


Xi  Rol.  Abr.  452.) 


<1  Rol.  Abr.  428.) 


SeigDior  Cromweirs 
tMe,  alii  supra. 
(2  Rep.  79.    Ante, 
fOSb.) 


V 


And  here  it  appearetbi  that,  albeit  the  feme  be  a  stranger, 
.yet  the  feoffee  is  not  bound  to  make  it  within  convenient 
time,  because  the  feoffor,  who  is  privy  to  the  condition,  is 
to  take  ^jointly  with  her.  And  so  it  is  if  the  condition  be 
to  infeoff  the  feoffor  and  a  stranger*  the  feoffee  hath  tim^ 
during  his  life,  unless  he  be  hastened  by  request*  Other- 
wise it  is  (as  hath  been  said)  where  the  condition  is  to  infeoff 
a  stranger  or  strangers  only. 

If  a  men  make  a  feoffment  in  fee,  upon  eondiAien,  tliod  the 
feoffee  shall  make  a  gift  in  tail  to  the  feoffor,  the  remainder 
to  a  stranger  in  fee,  there  the  feoffee  hath  time  during  his 
life»  as  is  aforesaid,  becaose  (he  fisolfar,  who  10  party  and 
privy  to  $ke  eonditioa,  is  to  taioe  the  first  estate.  But  if  the 
condition  were  to  make  a  gift  in  tail  to  a  stranger,  the  re- 
mainder to  the  feoffor  in  fee,  there  the  feoffee  ought  to  do  it 
in  convenient  time,  for  that  the  stranger  is  not  privy  to  the 
condition,  and  he  ought  to  have  the  profits  presently,  as  ba» 
fore  hath  been  said. 


2 19  a. 
(Sect,  ssr.) 


tSH.r.  13.  S3H.6. 
f  6.  27.  9  Eliz.  Dier 
f  6S.  PI.  Com.  456. 
Lib.  2.  fol.  79.  Seig- 
nior Cromwell's  case. 
(Sect.  334.) 

fl  Rol.  Abr.  449. 
Ante,  206  a.) 


(2  Rep.  79  a«    6  Rep. 
00b.> 


3ut  in  this  case^  if  the  feoffiM  4ieth  beibra  any  feoffment 
made^  then  is  the  condition  broken,  because  be  made  not  the 
estates,  inc.  within  the  time  preacribed  by  the  law.  But  if  the 
feoffment  be  made  upon  condition,  that  the  feoffee  before  the 
feast  of  St.  Michael  the  Archangel  next  following  give  the 
land  to  the  feoffor  and  to  his  wife  in  tail,  vt  supra^  and  before 
the  day  the  feoffee  dieth,  the  state  of  the  heir  of  the  feoffee 
shall  be  absolute,  because  a  certaip  time  is  limited  by  the  mu* 
teal  agreement  of  the  parties,  within  which  time  the  condition 
beoometh  in^ssible  by  the  act  of  Ood,  as  hath  been  said  b^ 
fore  (b  1 .) ;  snd  therefore  it  is  neoesaary,  when  a  day  is  limitec^ 
to  add  to  the  condition,  that  the  feoffee  or  his  heirs  dcrperform 
the  condition  ;  but  when  no  time  is  limited,  then  the  feoffee 
at  his  |)fH-jl  must  perform  the  condition  during  his  life  (al- 
thongh  there  be  no  request  made),  or  else  (he  feoffor  or  bis 
beirs  may  re-eiiter. 


'•i 


.»*• 


tmmtm 


<lt  1.)  See  206  a.  sste,  p.  22.  n.<M).«*[fitf.] 


Andhet^btd  W  observed  a  div^ty  when  the  feofic«  £igb. 

dieCh,  for  tfifeii  (as  bfttli  Been  smd)  ^e  oOildita^n  is  broken,  Ifl^'stig^^b/cir^- 
and  when  the  feoffor  dietb,  for  then  the  estate  is  to  be  made  ^•^'^  ^^***'  2  H.  4.  S. 
as  near  the  intent  of  the  eonditioti  aa  may  be. 

*'  To  the  trifefiy  term  oftife^  tDtihoui  impeachment  of^m^te.^ 
H^e  it  appearethy  that  this  estate  for  life  onght  to  be  with* 
oat  imppeachment  df  waste,  and  yet  if  the  wife  doth  a^ept 
of  any  estate  for  life  withont  this  clause,  without  impeach- 
medt  of  waste,  it  is  good,  becaute  the  state  for  life  is  the 
sabstaoce  of  the  gfsnt,  and  the  privilege  to  be  without  ini>- 
j^eachttient  of  waste  is  coHateral,  and  only  for  die  benefit  6(  <  H.  4. 5.^  Seignior 
die  wife,  and  ^  omission  of  it  only  for  the  benoifit  of  the  sop^r  '  ^ 
heir  (a  ].)• 

» 

Ab6,  if  die  wife  take  fauiband  before  request  tna^e,  atid  (i  skT.  s6d.  3o3. 504«' 
^ben  tfai^  make  teqtie^  and  the  state  ^is  made  to  the  hus-  cro*.  EUz.  45.)   ^ 
band  and  wife,  daring  the  fife  of  the  wife,  thid  is  a  good  per-  ^^  ^""m^Si  ^^^ 
fortnsnce  of  die  condidon,  ribeit  the  estate  be  made  to  the 
husband  and  wife,  where  Littleton  saith  it  is  to  be  made  to 
tbt  wife,  tmt  it  is  all  one  in  substance,  seeing  diat  the  limita^ 
d<Ai  is  daring  die  life  of  die  wife. 


And  St  is  to  be  tA>seiVed,  dtat,  after  di^  decease  oF  die 
IwbMd,  the  state  is  not  to  be  made  to  the  wife  and  the  (4  Rep.  $stu) 
hSn  of  her  body  by  het  lafee  husfctod  engendered,  and  so  to 
hav^  an  estate  of  hdieritkncre,  as  she  should  have  had  by  sruN 
tWor,  if  di^  estate  had  been  made  according  to  the  condi^^ 
tion,  but  only  an  estate  foor  life  >i^di6ut  impeachment  of  waste, 
&c.  for  that  by  the  authority  of  Littleton  is  not  so  near  the 
intedt  tti  the  condition  ka  this  case  tbatlitdeton  ptitteth. 
i^t  1  Wffl  Ma^rch  no  furth^ir  Mt6  this  case,  bat  leate  it  to  the 
hmied  aaafl  Judicioha  tfOtd^. 

Ifcfte  hert,  adftiit  diat  ditfrfe  wcfrb  two  issues  in  tail,  die  (Ante,  sob«  t6K 
mkiObAflt  shfiafl  presdid;^  vefSt  only  ih  the  eldest,  tmd  yet  If  ^^'^ 
he  dkfth  Without  iir^ue,  it  shaH  pef  fdtmQM  SoHi  vest  in 
the  yonttges^  *as  ha^h  beati  ihiid  in  fhe  Chapfer  'of  Elates 


(S 1.)  And  the  omission  of  the  priTilegie  of  being  withont  impeachment 
of  Mifete,  shall  not  give  the  heir  of  the  feoffor,  for  whose  benefit  it  was. 
oMsei,  a  te-«itiy,  Whicli  ^mAA  -Meal  lAc  -^Mfete  tff  diei^ifr.  Hatrk. 
Abr.507.    Jl  Co.  82  a,— [£rf.l 
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Tail(f  l.)'^  9nd  so  it  is  taciti  proved  here,  for  otherwise  the 
condition  (if  there  were  two  issues)  could  not  be  performed. 

lilTTLETON.        ALSO,  in  this  aue,  if  the  husband  and  wife  have  issue, 
[Sect.  353.  220  a.]  and  die  before  the  gift  in  tail  made  to  them,  ^c.  then  the 

fe(^ee  ought  to  make  an  estate  to  the  issue,  atid  to  the  heirs 
of  the  body  of  his  father  and  his  mother  begotten,  and  for 
default  of  such  iuue,  isc.  the  remainder  to  the  right  heirs  x>f 
the  husband,  S^c.  And  the  same  law  is  in  other  like  cases : 
and  if  such  a  feoffee  will  not  make  such  estate,  ^c.  when  he 
is  reasonably  required  by  them  which  ought  to  have  the  slate 
by  force  of  the  condition,  S^c*  tlten  may  the  feoffor  or  his 
heirs  enter  {97). 

220  a«  Note,  here  it  appeareth,  that  the  feoffee  hath  time  during 

(2  Rep.  78  b.  79.)  his  life  to  make  the  estate,  unless  he  be  reasonably  required 
(Post,  222  b.  214  b.  bj  them  that  are  to  take  the  estate.  This  is  to  be  intended. 
ABtfy208D.)  ^f  parties  or  privies,  and  not  of  mere  strangers,  for  there  (aa 

bath  been  said)  the  state  must  be  made  in  convenient  time. 

And  concemmg  the  request,  it  is  to  be  known,  that  when  the 
request  is  made,  the  party  or  privy  must  request  the  feoffee, 
at  a  time  certain  to  be  upon  the  land,  and  to  make  the 
atate  according  to  the  condition,  for  seeing  no  time  certain  is 
prescribed  for  the  making  of  the  state,  and  it.  is  uncertaiir 
(s  Rep.  89b.)        vrhen  the  request  shall  be  made^  such  request  and  notice  mnst 

be  made,  as  hath  been  said  before  in  this  chapter.  And  of 
this  section,  with  the  Sfc.  there  needeth  not,  upon  that  whicb 
hath  been  said,  any  further  explication. 

210  b.  '^*  infeoff  B.  upon  condition  that  B.  shall  make  an  estate 

(ABta»  21  b.)        in  frank-marriage  to  C.  with  one  such  as  is  the  daughter  of 

the  feoffor ;  in  this  case  he  cannot  make  an  estate  in  frank-mar- 
riage, because  the  estate  must  move  from  the  feoffee,  and  the 
daughter  is  not  of  his  blood,  but  yet  he  must  make  an  estate 
to  them  for  their  lives,  for  this  is  as  near  the  condition  as  he 
can.  And  so  it  is  if  the  condition  be,  to  make  to  A.  (which 
i^  a  mere  layman)  an  estate  in  frankalmoign,  yet  must  he 

(97)  Sfc,  added  in  L.  and  M.  and  Koh. 


(T 1.)  See  26  b.  ante,  vol.  i.  p.  545.  and  tbe  note  tbcre;  and  Dougl. 
4S8  Q.--[£«(.] 
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make  an  estate  to  him  for  his  life,  for  ibe  reason  here  yielded 
by  litdeton. 

ALSO,  if  a  fet^ment  be  made  tqH>n  condition,  that  if  the  LITTLETON- 
f€ofee(S»)  $hall  re^nfeoff  many  mm,  to  have  and  to  hold  to  [S«ctS54.  2201.] 
them  and  to  their  heirs  for  ever,  and  all  they  which  ought  to 
have  eitate  die  before  any  estate  made  to  them^  thai  ought  the 
fetjffee  to  make  estate  to  the  heir  of  him  which  survives  of 
them,  to  have  and  to  hold  to  him  and  to  the  heirs  of  him 
which  sufviteth  (99)  ( 100). 


By  die  re-feoffment  it  is  implied  to  be  made  to  the  feoffors, 
for  a  feofffloent  over  to  strangers  cannot  be  said  a  re-feoffment, 
and  if  the  feoffment  should  be  made  over  to  strangers  only, 
then,  as  bath  been  often  said,  it  must  be  ipade  in  convenient 
time. 


£20  b. 

(S  Kep.  70.) 


**  To  the  heir  of  him  which  survives,  to  have  and  to  hold 
to  him  and  to  the  heirs  of  him  which  surviveth.^  Hereupon 
qaestioos  have  been  made,  wherefore  the  habendum  is  not  to 
the  heirs  of  the  heir,  and  for  what  reason  it  is  by  Littleton 
limited  to  the  heirs  of  the  survivor.  And  the  cause  is,  for 
that  if  it  were  made  to  the  heirs  of  the  heir,  then  some  persons 
byporability  should  be  inheritable  to  the  land,  which  should 
not  have  inherited  if  the  estate  had  been  made  to  the  survivor 
sod  his  heirs,  and  consequently  the  condition  broken. 

For  eatample,  if  the  survivor  took  to  wife  Alice  Fairefleld, 
in  ihii  case,  if  the  limitation  ivere  to  the  son  and  his  heirs, 
then  if  the  son  should  die  without  heirs  of  his  father,  the 
blood  of  the  Kairefields  (being  the  blood  of  bis  mother) 


(9S)  Tt'vrfetfera — ii^eafftra,  L. 
aod  M.  and  Roh. 

(99)  Sfc,  added  in  L.  and  M.  and 

(100)  *'  See  wbetbcr  there  u  a 
difierence  between  an  obligation 
and  fcoliiBient  with  condition  to  re- 
infcoff. — Obligation  on  condition 
to  give  to  the  baron  and  feme  and 
the  beira  of  llie  body  of  tlie  feme 
before  a  certain  day;  and  before 
the  day  the  feme  dies.  The  coart 
was  divided  whether  be  ought  to 
■bke  it  rf  pres,  in  8  Jac.  B.  R. 
Rot.  .^(13.  ttiger  and  Seudumore,  T. 
^.— P.  4  E.  6.  Bcndl.  n.  5<>.    Ob- 

Vol.  1L 


ligation  on  condition  to  enfeoff  R. 
and  C.  and  their  heirs  before  snch 
a  day,  and  before  the  day  R.  dies, 
the  obligation  is  discharged.  Sir 
Amt.  Brown* 9  case.  But  Ibis  rase 
was  denied  by  the  whole  court. 
T.  40E1.  C.B.  C.  C.n.l6.  Ob- 
ligation with  condition  that  the 
obligor  or  his  heirs  »iiould  enfeoff 
the  obligee  and  his  heirs  before  a 
certain  day ;— before  the  *Uny  the 
obligee  dies  :  it  was  ruled  that  he 
shottld  enfeoft'the  heir.  T.  40  El. 
C.  B.  Hone  v.  Muu^  C.  C.  n.  16." 
—Lord  Hale*s  MSS. 


(Post,  IS  a.) 
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filiould  inherit.  But  if  llie  limitation  be  to  the  right  heirs  of 
the  father,  then  should  not  the  blood  of  the  Faire6elds  by  any 
possibility  inherit,  for  then  it  is  much  as  if  the  state  had  becu 
made  to  the  survivor  and  his  heirs :  and  therefore  these  words 
(and  to  the  heirs  of  him  which  surviveth),  which  many  have 
Vid.  wet.  4*         thou^Iit  superfluous,  are  very  material.     Note  well  this  kind 

of  fee-simple,  for  it  is  worthy  the  observation  :  but  suflicient 
hath  been  said  to  open  the  meaning  of  Littleton,  and  there- 
fore I  will  dive  no  deeper  into  this  point,  but  leave  it  to  the 
further  consideration  of  the  learned  reader  (u  1). 

LITTLETON.  JLSO,  in  the  case  of  feoffment  in  mortgage,  if  the  feoffor 
[Stxi.  .')44.  2 1 2b.]  payetk  to  the  feoffee  a  hofse,  or  a  cup  of  silver^  or  a  ring  of 
«r,r;  mti^r^-  sold,  or  any  »uch  other  thing,  in  full  satisfaction  of  the  mo. 
ance  nf  a  collateral        neu.  and  the  Other  receiveth  it.  this  is  sood  enon^h,  and  at 

thing  rijficimt.  ^  ,  .  ^  ° 

strong  as  if  he  had  received  the  sum  of  money,  though  the 
horse  or  the  other  thing  were  not  of  the  twentieth  part  of  the 
value  of  the  sum  of  money,  because  that  the  other  hath  ac" 
cepted  it  in  full  satisfaction  (101). 

213  a.  Nota,  in  sati^ifaction  and  hi  full  satisfaction  is  all  one. 

212  b.  Hereupon  are  many  diversities  worthy  of  observation. 

(Dyeri.) 

Butnotic^nverso;  First,  there  is  a  diversity,  when  the  condition  is  for  nay- 

3H.  7.  4b.     9H.7.  ,     .  j      «        '-•       i       .  v  ..       •  t 

16.    11  H.  7.  JO.  21.  n^cnt  o»  mpney ;  and  when  for  the  delivery  of  a  horse,  a  robe, 

ll^'^QKitl.^^'  *  ""^'  ^^  ^^^  *'^®'  for  where  it  is  for  payment  of  money, 
:|7  H.  6.  ?6.    Lib.  9.    there  if  the  feoffee  or  oblisree  accept  an  horse,  &c.  in  satis- 

lol.  78.  Pey toe's  case.   /.•!•• 

(1  Koi.  Kep.  296.)        faction,  this  IS  good :  but  if  the  condition  were  for  the  de- 

'  livery  of  a  horse,  or  robe,  there,  albeit  the  obligee  or  feoflFee 
accept  money  or  any  other  thhig  for  the  horse,  &c.  it  is  no 
performance  of  the  condition.  The  like  law  is,  if  the  con- 
dition be  to  acknowledge  a  recognizance  of  twenty  pounds, 
&c.  if  tlie  obligee  or  feoffee  accept  twenty  pounds  in  sa- 

(•)  Pcytoe's  case,  nbi  tisfaction  of  the  condition,  it  is  not  sufficient  in  law,  (♦)  but, 
mpra.    (Post,  207.)  .  , '  .  . 

iiotwithslanduig  such  acceptance,   the  condition  is  broken. 

And  so  it  is  of  all  other  collateral  conditions,  though   the 

obligee  or  feoffee  himself  accept  it  (w  1). 

(101)  ifc.  ikiUled  in  L.  and  M.  and  Roh. 


(ir  1.)  sVe  post,  Chap.  '^9  Of  Title  by  Dc^reiit.— [Kt/,] 

iW  1.)  Tlie  rcasou  MM.j^iied,  ^Ly  a  lolluttiul  tJiiiig  canv.ot  be  satlWied 
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Secondly,  in  case  %Then  the  condilion  is  for  payment  of  ?^»\^«'*f^<^''/^" 

'      .  ,        .  "^  .  is  to  be  performed  to  a 

monevy  there  is  a  diversity  when  the  money  is  to  be  paid  to  stranger. 
the  party,  and  when  to  a  stra  ger ;  for  >vhen  it  is  to  be  paid  35  Hr8.*56.  «7*H.  a. 
to  a  stronger,  therei  if  the  stranger  accept  an  horse  or  any.  t.   (Ante,  soab.) 
collateral  thing  in  satisfaction  of  the  money,  it  is  no  per- 
formance of  the  condition,  because  the  condition  in  that  case 
is  strictly  to  be  performed.     But  if  the  condition  be,  that  a 
stranger  shall  pay  to  the  obligee  or.  feoffee  a  sum  of  money, 
there  the  obligee  or  feoffee  may  rec,eive  a  horse,  &c.  in  satis^ 
faction, 

ITiirdly,  ^here  the  condition  is  for  payment  of  twenty  Acceptance  of  u  Urn 

1      1        «!•  f     ft»  1      •  •        1  swnaitKeday.nopet^ 

pounds,  the  obligor  or  feoffor  cannot  at  the  time  appointed  pay  formance. 

a  lesser  sum  in  satisfaction  of  the  whole,  because  it  is  appa-  Lib.  5.  fol.  iir. 

.         .  Pinnel'a  case^ 

rent  that  a  lesser  sum  of  money  cannot  be  a  satisfaction  of  a 

greater.     But  if  the  obligee  or  feoffee  do  at  the  day  receive  Secus  a^totm  acqmt' 
part,  and  thereof  make  an  .acquittance  under  his  seal  in  full  gg*^jj  g  tit/Barre  3r» 

satisfaction  of  the  whole,  it  is  sufficient,  by  reason  the  deed  (Sid.  44.  Post,  373a. 

.  t        .    1       T     t  I-  Mo.  47.) 

amouoteth  to  an  acquittance  of  the  whole.    If  the  obligor  or  m- where Uis  paidani 

lessor  pay  a  lesser  sum  either  before  the  day,  or  at  another  ^''^^^i^^  ^"^^  '**  ^'** 

place  llian  is  linAted  by  the  condition,  and  the  obligee  or 

feoffee  receiveth  it,  this  is  a  good  s|tisfaction. 

Fourthly,  not  only  things  in  possession  may  be  given  in  30  £.  3.  23.    (Hob« 
satisfaction,  (wliereof  Littleton  putteth  his  case),  but  also  if     '     *^ 
the  obligee  or  feoffee  accept  a  statute  or  a  bond  in  satisfac- 
tion of  the  money,  it  is  a  good  satisfaction. 

If  the  obligor  or  feoffor  be  boimd  by  condition  to  pay  an  11 R.  f.ilt.  Barre  3. 
hundred  marks  at  a  certain  day,  and  at  the  day  the  •parties  dp  604.{^(Noy.  110.*^^ 
account  together,  and  for  that  the  feoffee  or  obligee  did  owe  ^  ^*P'  ^^^'^  ^  ^'  ^* 

^  S6.    46  £•  3.  39. 

twenty  pound  to  the  obligor  or  feoffor,  that  sum  is  allowed^  34  H«6. 17.  is  H.9« 
and  the  residue  of  the  hundred  marks  paid,  this  is  a  good      *     f2l3a» 
satisfaction,  and  yet  the  twenty  pound  was  a  chose  in  action, 
and  no  payment  was  made  thereof,  but  by  way  of  retainer  or 
dischaige  (x  1). 

•  •  ' 

with  aioiiey,  or  other  collateral  thing,  is,  l^ecanse  tbe  collateral  thing  if  . 

.  Bot  dor,  and  so  00  contract  can  be  made  of  it  till  tbe  day  of  payipent ;  , 

and  tbe  reason,  why  money  may  be  8<«tisiied  by  other  collateral  thing,  ii^ 
bcmaae  it  b  ofr'  a  certain  valne.    5  Vlii.  Abr.  aPdS. — [Cd.] 

(X  1.)  So  Hhere  A.  |*ave  B.  a  bond  to  tecure  an  annuity,  and  befbre 

any  yaimeat  became  due  A.  lent  B^  a  snm  of  money ;  on  ^hich  it  was 

thai  B.  ihoaid  retain  the  payments  of  the  annuky  as  tliey  becam* 

J?  «• 
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d06b«  Note,  albeit  a  convenient  time  before  sun-aet  be  the  last 

ISci^Tdi^hSS^  *    ^^w*  P^«n  ^o  ^«  feoffor  to  tender,  jet  if  be  tender  it  to  tbc 
y!^»^^.??%'       perK>n  of  the  mortgagee  at  any  time  of  the  day  of  payment, 

and  be  refasetb  it,  tbe  condition  is  saved  for  chat  time. 


(6  Rep.  114.) 


209  a.  u  jjr  ^/^  executors  of  the  feoffor  Under  the  money  to  the 

/eafflXf  t^e.  if  the  feoffee  refuse  it^  the  heirs  of  the  feoffor 
may  enter,  SfcP  Nota,  a  tender  by  tBe  executors  or  admi- 
nistrators, and  a  refusal,  doth  give  the  heir  of  the  feoffor  a  title 
of  entry.  And  here  by  this  ire.  is  a  diversity  implied,  ^i-heu 
a  tender  and  refusal  shall  give  a  third  person  title  of  entry. 

SecuB  where  the  c&ndi^  If  a  man  lie  bound  to  A.  in  an  obligation  with  condition  to 
i^euwitrl^^'^  infeoff  B.  (who  is  a  mere  stranger)  before  a  day,  the  obligor 
S3  H.  6.  16.  17.  doth  offer  to  infeoff  S.  and  he  reAuelh,  tbe  oblation  is  for- 

f .  3.  15  £«  i.  5.  6.  feit,  for  the  obligor  hath  taken  upon  bim  to  infeoff  him. 
Bam  3*64^7  ^X^\  ^^^  ^^'  refusal  cannot  satisfy  the  condition,  because  no  feoff- 
OH.  7.  IT.    10  H.  r.    incut  ig  made ;  but  if  the  feoffment  had  been  by  tbe  con- 

14b.    55H.8.    DIer  '  t         .^i-  /      r      .- 

56.  lib.  s.  fol.  «5.       dition  to  be  made  to  the  obligee,  or  to  any  other  for  his 

(5  Rep.  ^^'t  RoL     benefit  or  behoof,  a  tender  and  refusal  shall  save  the  bond, 
A^'^^J^Tv**'^^^**  because  he  himself  upon  the  matter  is  the  cause  wherefore 

tlie  condition  could  not  be  performed,  and  therefore  bhall  not 
give  himself  cause  of  action.  But  if  A-  be  bound  to  B.,  with 
condition  that  C.  shall  infeoff  D.,  in  this  case  if  C.  tender, 
and  D.  refuse,  tbe  obligation  is  saved,  for  the  obligor  him* 
self  undertaketh  to  do  no  act,  but  that  a  striinger  shall  infeoff 
(e) 8  R.  4. 14.  2  E.  4.  a  stranger.  And  it  is  holden  in  books  (e)  that  in  this  case  it 
aU  topfa.  gi^^ii  n^  intended,  that  the  feoffment  should  be  made  for  tlie 

benefit  of  the  obligee.  Some  to  recontule  the  books  seem  to 
make  a  difference  between  an  express  refusal  of  the  stranger, 
and  a  readiness  of  the  obligor  at  the  day  and  place  to  make 
perforinance,  and  the  absence  of  the  stranger :  but  that  can 
make  no  difference.  I  take  it  rather  to  be  the  error  of  the 
reporter,  and  the  records  themselves  are  necessary  to  be  seen ; 
for  the  law  herein  is,  as  it  hath  been  before  declared, 

19  H.  6.  S4.  (9  Rep.      If  I.  infeoff  one  in  fee  upon  condition  to  infeoff  I^  S.  and 
1  Rep.  iJSb.)  *      '  his  heirs,  the  feofiee  tenders  the  feoffment  to  I.  S,  and  he  re- 

doe,  till  that  ran  was  tfiscbarged ;  and  tlien  B.  beeame  a  bankrupt :  the 
af^rMUient  to  retain  was  lield  a  good  plea  to  an  action  on  Hie  bond  by 
B,%  aiRieaeet  for  the  paynwuts  acerutng  alter  the  banknmtcy,  being 
eqnNralcnt  to  a  plea  of  S9lvU  ^  dteai.    Sturdy  v.  ilrnsad,  drT.  R.  599.— 
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fusetfa  it,  the  feoffor  maj  re-enter,  for,  by  the  express  intent 
of  the  condition,  the  feoffee  should  not  have  and  retain  any 
benefit  or  estate  in  the  land,  bnt  is,  as  it  were,  an  instrument 
to  convey  over  the  land. 

But  in  that  case,  if  the  condition  were  to  jmake  a  gift  in  tail  «  E.  4.  Eotric  conge 
to  I.  S.  and  he  refuseth  it,  and  a  tender  and  refusal  is  made, 
there  the  feoffor  shall  not  re-enter,  for  that  it  was  intended 
that  the  feoffee  should  have  an  estate,  in  the  land.  And  so  it 
is  if  a  feoffment  be  made  upon  condition,  that  the  feoffee  shall 
grant  a  rent-charge  to  a  stranger,  if  the  feoffee  tender  the 
grant  and  he  refuseth,  the  feoffor  shall  not  reenter,  because 
the  feoffee  was  to  retain  the  land ;  which  points  are  worthy 
of  due  observation. 

Here,  in  the  case  of  Littleton,  when  the  executors  make 
the  tender,  and  the  feoffee  refuseth,  albeit  the  heir  be  a  third 
penon,  yet  is  be  no  stranger,  but  he  and  the  executors  also 
are  privies  in  law. 

Tender,  is  a  word  common  both  to  the  English  and  Vrench,  211a. 

ia  Lilin  offerre;  and  in  that  sense,  and  with  that  Latin  word,  l2l1rX^ndl!L^' 
it  b  always  used  in  the  common  law.  Vide  Sect.  514,  tlie  {t  £.4.  3.&4.) 
tender  of  the  half  mark.     And.  before,  Sect.  333,  334.  337. 

^  Money f  moneta,  legaJis  moneta  Angli^z^  lawful  money  207  a. 

•f  England,  eitlier  in  gold  or  silver,  is  of  two  sorts,  viz.  the  I^Jjj^."^  casr*  Ub  9!^* 
Emriish  money  coined  by  tlie  kin^r's  *authorilY,  or  foreign  ft>l-  78.  (6  Rep.  ti4. 
com  by  proclamation  made  current  witlim  the  realm.  Loyne,  579.  742.  3  inst.  93.) 
atma  dicitur  a  cudeudo^  of  coining  of  money,    in  French  ^^^  ^' 

coine  signifieth  a  comer,  because  in  ancient  times  money  was 
square  with  comers,  as  it  is  in  some  countries  at  this  day. 
Some  say  that  coine  dicitur  it  xoTvof^  id  est  communis,  quod 
sU  omnibus  rebus  communis*  Moneta  dicitur  a  monendo,  not 
only  because  he,  that  hath  it,  is  to  be  warned  providently  to 
use  it,  but  also  because,  nota  ilia  de  authore  et  valore  ad* 
monet.    Pecunia  dicitur  a  peai,  beasts ;  omnes  enim  veterum  Aristotle,  li.  5.  cm.  a. 

J.  .,.      .  •       ff  •  *  1      ^  J  V  II*      (Cro. Car  89.  Trover 

atrUia  in  ammaltbus  consistebant ;  and  it  appeareth,  that  m  and  Conversion  lus 
Homer's  time  there  was  no  money,  but  exchange  of  cattle,  ^^^"^^^  ^'^^  ""^  * 

&C.(Yl). 

(Y 1.)  The  coiiriiig  of  moiMfy  » in  all  states  tbe  act  of  the  sovereiipi 
power,  that  Its  value  may  be  kjQpwn  on  inspection.    Aad  wirti  regard  to 
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(•^  J  H.  5.  Mat.  f.  Smmmus,  avo  tS  vofjuif  qitia  lege  Jit ^  non  natura.    Vide  (•) 

daO  *  *  die  statute  of  9  U.  5,  of  the  noble,  half  noble,  and  farthing 

of  gold,  which  is  the  fourth  part  of  a  noble,  and  that  is 

twenty  pence. 

coina^  in  j^enrral,  there  are  three  tilings  to  be  considered  therein ;  the 
materials,  the  iniprcKsion,  and  the  denomination.  With  respect  to  the  ma- 
terials, Lord  Coke,  in  another  work  (2  In.st.  577.),  lays  it  down,  that  the 
money  of  En;;land  must  either  be  of  cold  or  silver :  and  none  other  was 
ever  issued  by  the  royal  authority  till  the  year  167 if,  wbrn  copper  farthings 
and  halfpence  were  coined  by  Charles  the  second,  and  orclered  hy  pro- 
clamation to  be  current  in  all  payments,  under  the  value  of  sixpence,  and 
not  otherwise.  As  to  the  impression,  the  stamping  thereof  is  also  the 
prerogative  of  the  crown  ;  for  though  divers  bishops  and  monastc  rirs  had 
ibrroerly  the  privilege  of  coining  money,  yet  this  was  usually  dotie  by 
spccml  grant  from  the  kinp,  or  by  preM*riptioc,  \%liich  «upposes  one. 
1  Hal.  P.  C.  191.  The  denomination,  or  tlte  value  for  which  the  coin  ia 
to  pass  current,  is  likewise  in  the  breast  of  the  king ;  and  if  any  unusual 
pieces  are  coined,  that  value  must  be  ascertain^  iw  proclamatioB.  In 
order  to  fix  the  value,  the  wei!;ht  and  the  fineness  of  tlie  ratfal  are  to  be 
taken  into  consideration  together.  'When  a  given  weight  of  gold  or  silver 
is  of  a  given  fineness,  it  is  then  of  the  true  standard,  and  calkd  e>terling 
or  steilmg  ntetul;  a  name  for  which  there  are  various  reasons  given,  but 
none  of  them  entirely  satisfactory.  Sec  Spehn.  Glo(«.  203.  Dufn  sne,  :i. 
165,  The  most  plausible  opinion  seems  to  be  that  adopted  by  these  t\«-o 
etymologists,  that  the  name  was  derived  from  the  Eaiorlin^^  or  Easter- 
]ing«,  as  those  Saxons  were  anciently  called,  who  inhabited  the  district 
of  Germany,  now  occupied  by  the  Hans  Towns  and  their  appendages  i 
the  earliest  traders  in  modem  Europe.  Of  this  sterling  metal  all  the 
coin  of  the  kingdom  must  be  made,  by  stat.  25  £.  3.  c.  IS.  This  standard 
has  been  frequently  varied  in  former  times,  but  has  for  many  years  past 
been  tlius  settled  :^-The  pound  troy  of  gold,  consisting  of  twenty-two 
carats  (or  24>h  parts)  fine,  and  two  of  alloy,  is  divided  into  forty-fonr 
fTiiincas  and  an  half  of  the  present  value  of  $is.  each.  See  Folkes  on 
Coins.  And  according  to  the  late  act  (56  Geo.  3.  c.  68.),  regulating  the 
Hew  silvtr  coinage,  the  pound  troy  of  silver,  consisting  of  eleven  .ouncc*s 
and  two  penny  weights  fine,  and  eighteen  penny  weights  alloy,  is  divided 
into  sixty-six  shillings.  The  guinea  took  its  denomination  from  the  gold, 
whereof  the  first  \%aB  striick,  being  brought  from  that  part  of  Africa 
called  Guinea;  fur  nbich  reason  it  likewise  bore  the  impression  of  an 
elephant.  This  coin  was  first  struck  at  the  value  of  twenty  shillings ; 
by  the  scarcity  of  gold  it  was  afteiwards  advanced  to  tweuty-one  shil- 
lings and  sixpence ;  and  anno  3  Geo.  1.  it  was  valued  at  twenty-one  shil* 
lini;s,  at  which  rate  it  now  passes. 

By  a  proclamation  dated  the  1st  July,  1817,  it  was  ordered,  that  the  new 
gold  coin  called  sovereigns  shall  pass  current  at  the  value  of  twenty-sliil- 

Jings;  each  sovereign  containing  5  pennyweights,  3  grains,  and  -fJaVo^^ 
parts  of  a  grain  of  standard  gold. 

Another  proclamation  of  the  same  date  directs,  that  no  pieces  of  gold 
coin,  more  deficient  in  weight  tlian  the  rates  specified  in  the  table  follovv- 
ing,  ahall  pass  current,  vix. 

Guineas,       5  pennyweights,    8  grains. 
Half  do.        ^         'do.  16    do. 

Qnarterdo.  1  do.  8    do. 

And  that  the  seven  shilling  gold  pieces,  and  the  gold  pieces  called  sore- 
reigns,  or  twenty-shilling  pieces,  more  deficient  in  weight  than  the  rates 
hereafter  specified,  vis. 

Sbven  Shilling  Kieces,  1  pennyweight,  18  grains. 

Sovereigns,  or  20s.  Pieces,      5  do.  ^  j  do. 

shall  not  pass  as  current  and  lawful  money. 

A  subsennent  proclamation,  dated  the  10th  October,  1817,  orders  that 
the  new  coinage  of  half  sovereigns,  or  ten  shilling  pieces,  shall  pass  as 
current  and  lawful  money,  if  not  weighing  less  than  2  pennyweights, 

131-grainSi  and -rV.,'nV«»P«rtso^  «?""«• 

Gold  coin  is  declared  by  the  above-mentioned  statute  to  be  the  only 
legal  tender  without  any  limitation  of  amount;  and  no  tender  of  ^ihtV 
aoin  is  legal  beyond  forty-shillings.— [£rf.] 
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And  ft  is  to  be  observed  also,  that  the  feoffee  may  tender  207  b. 

an  J  liiociey  that  is  current  within  'the  realm,  albeit  it  be  fo- 
reign coin,  so  as  it  be  current  bj  act  of  parliament,  6r  by 
the  king's  proclamation  (z  ]),  as  haih  been  said  (IOC). 

The  feoffee  may  tender  the  money  in  purses  or  bags,  with-  20S  a* 

•ut  shewing  or  telling  the  same,  for  he  doth  that  which  he 
oc^bty  viz.  to  bring  the  money  in  purses  or  bags,  which  is 
tke  usual  manner  to  carry  money  in,  and  then  it  is  the  part 
of  the  party  that  is  to  receive  it,  to  put  it  out  and  tell  it  (a  C)» 

AND  be  ii  remembered  that  in  such  case,  tchere  such  ten-    LITTLETON. 

der  of  the  money  is   made,  l^c.  (here  it  is  implied  at  the  [Sect.  335.  207  a.] 

due  time  aud  place  according   to  the  condition )   and  the  5i"  '/"^  ^"^  r?^*"'»i 

feoffee  refuse  to  receive  it,  by  which  the  feoffor  or  his  heirs  remedy. 
€uter,  S^c.  (viz.  into  tlie  lands  or  tenements)  then  the  feoffee      l^''^^'  ^^7  a.] 


[CoEB,  207  a.] 


(to?)  And  if,  at  the  time  of  the  alloy   is  e«ta!ilislied  by  proclama- 

feotTweDt,  a  purer  or  more  w eighty  tion,  a  tend<*>r  of  tlu;  ^nni  in  tli.it 

money  wore  cnrrent,  and    before  coin  U  good.      l)av.   Kep.   18.— 

the  day  of  payment  coin  of  a  ba«e  [Sate  $0  tite  1 1/A  oHtion.'} 

fZ  1.)  lliere  is  at  this  time  no  »iirh  legitimated  money^  Portugal  coin 
hnng  only  current  by  private  consent,  so  that  any  one  \4lio  ploases  may 
refnsr  to  take  it  in  paynu*nt  ~r{EtL] 

(A*!-)  It  aUo  bebovcH  tlie  mortgagee  to  inspect  the  goodness  of  the 
Mow'y ;  for  if  there  is  any  bad  money  in  the  ba!?s,  and  t)ic  mortgagee 
arrppts  it,  the  mortgagor  is  not  bound  to  change  it.  5(!o.  11).  Vin. 
Abr.  Tender  (E).  On  the  other  side,  the  nmrtg-agor,  if  the  condition  be 
(a«itasaally  is)  to  pay  lawful  money  of  Great  Jintam^  mu'^t  procure  the 
Hiifde  &nm  iu  cash,  however  inconvenient  it  miy  l>e;  for  bank  notcH  If 
^bjcrted  to  are  not  a  legal  tender.  Gri«^lty  v.  Oukes,  ?  Bos.  «V  P.  3%:6. 
Bat  where  such  notes  have  been  offered  in  pnymcnt,  and  no  objection  Uas 
Wev  made  on  thai  mccomtt,  it  has  been  considered  to  )>e  a  eood  tender. 
l^'riprki  ▼.  Reedy  3  T.  R.  5.>4.  And  it  seems  that/i  court  of  equity  would 
eonsiider  a  tender  of  mortgage  Inoney  in  twink-notes,  during  a  vrsfrictH^n 
a«  to  the  i<sue  of  money  in  specie,  a  siiilicient  tender.  See  tiiddnlpk  v. 
St.  John,  f  .Sch.  6i  Lpf.  'h'3i. 

With  regard  to  what  nhtil)  lie  a  eood  tender,  it  is  twt  necessary  to  prove 
the  actual  produrtion  of  the  money  in  monies  nnmbered;  it  will  tie  suffi- 
cinit  to  shew  thnt  the  per^^on  making  the  tender  was  in  a  present  condi- 
tkm  to  ftuiistanttite  his  otl'er,  and  that  tiie  other  party  di<:pensed  with  the' 
production  of  the  money :  but  there  mnst  be  either  an  actii:)!  offer  vf  the 
noney  prodaced,  or  the  production  of  it  mun  he  dispensed  with  by  liie 
express  decUrjt.on  or  equivalent  act  of  the  creditor.  Thotwftt  v.  Evnnsy 
fo  Rast,  101.  Kt  vid.  Read  v.  GoUirinf:,  t  Mairi.  ^  8.  B(i.  So  if  a  debtor 
ttiiders  a  Urgcr  ^uni  than  is  due  and  asko  cliange,  this  will  be  a  good  ten- 
der if  the  crreditor  docs  not  object  to  it  on  that  acconut,  but  only  <\f}^ 
niamis  a  larger  sum.  Pcake.  N.  P.  C  &&.  £t  vid.  If 'ade'«  ca.«e,  h  Co. 
115a.  Bnt  it  has  been  held,  that  it  is  not  a  good  tender  of  ix  fractional 
tam,  for  the  debtor  to  offer  the  cn'thtor  a  bank-note  to  a  larg<^r  amount, 
and  to  de<ire  him  to  take  out  of  that  the  xum  to  be  paid,  lietterltet  v. 
Oorisy  3  Camp.  70.  UaLinson  y.  dntk,  6  Taunt.  :536.  An  offer  to  pay 
a snrn  of  money  with  a  condition  that  it  shall  be  accepted  as  the  whole 
balance  due,  when  a  larger  sum  is  ctaimi'd,  does  not  amount  to  a  legnl 
tcudfr  of  the  Mimoflered  to  be  paid.  £i*<(iis  v.  Judlihviy  4  Camp.  156.  But 
a  tender  of  money  to  an  agent,  authorisfd  to  receive  payment,  is  a  goo  t 
tender  to  tlie  ci editor  himself.  GtfodUtnd  v.  BUicitt,  1  (^amp.  477.  Kt 
tid.  Moffatt  V.  PurMQMj  5  Tamit.  307.    l  Marsh.  Ad.— [£d.] 
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hath  no  remedy  by  the  common  law  to  hate  thit  money,  be^ 
cause  it  shall  be  accounted  his  own  folly  that  he  rrfused  the 
money  J  when  a  lawful  tender  of  it  was  made  unto  him  (b  2). 

207  a.  And  the  reason  is,  because  the  money  is  collateral  to  the 

StA^L^si.^"'  ^'    *"^'  •"^  ^«  ^^^^  b«*  ^  remedy  therefore. 

Seau  in  tk^cau  ^  Jf  an  obligation  of  an  hundred  pound  be  made  with  coo- 

(9  RoL  Abr.5e3.  524.  ^t>on  for  the  payment  of  fifty  pound  at  a  day,  and  at  the  day 
s«*H.^6.^  n*E  4.  ^^  oWigor  tender  the  money,  and  the  obligee  refoseth  the 
95.   2S  E.  3.  5.  same,,  yet,  in  action  of  debt  upon  the  obligation,  if  the  de- 

ll. P^rtoe's  case.        fendant  plead  the  tender  and  refusal,  he  must  also  plead  that 

Syer iibl^ljf '  **^  ^  ^^^  *"®*^y  *°  P^^  *®  moneys  and  tender  the  same  in 
^<>nt«)  court.    But  if  tlie  plaintiff  will  not  then  receive  it,  but  take 

issue  upon  the  tender,  and  the  same  be  found  against  him,  be 

hath  lost  the  money  for  ever. 

If  a  man  be  bound  in  200  quarters  of  wheat  for  delivery  of 

a  100  quarters,  if  the  obligor  tender  at  the  day  a  100  quar«> 

ters,  &c.  he  shall  not  plead  uncore  prist ,  because  albeit  it  be 

parcel  of  the  condition,  yet  they  be  botia  peritura^  and  it  is 

•  E. «.  tit,  Ass.  389.    a  charge  for  -tlie  obligor  to  keep  them.    And  the  reason 

wherefore  in  the  case  of  the  obligation  the  sum  mentibned  in 
the  condition  is  not  lost  by  the  tender  and  refusal,  is  not  only 
for  that  it  is  a  duty  and  parcel  of  the  obligation,  and  therefore 
is  not  lost  by  tlie  tender  and  refusal,  but  also  for  that  the 
obligee  hath  remedy  by  law  for  the  same.  And  in  this  case^ 
liberata  pecunia  non  liberat  qfferentem* 

■ 

{2S«nn<l.  48.)  T  H.4.      But  if  a  man  make  a  single  boiid,  or  knowledge  a  statute 

18.   5  Mar.  Dieri50.  .  ,      ^  ,  .  .  r  ^       % 

21  £•  4.  «5.  i^  £.  s,  ^^  recognizance,  and  afterwards  made  a  defeasance  for  tiie 
17  Am^p\%^  ^'  payment  of  a  lesser  sum  at  a  day,  if  the  obligor  or  conusor 
90  E.  4.  t  b.  9  H.  6.  tender  the  lesser  sum  at  the  day,  and  the  obligee  or  conusee 
13  E.  4. 1.    16  H.7.    refuseth  it,  he  shall  never  have  any  remedy  by  law  to  recover 

7E.  4. 4. 5.  19  H.  8.  ^^  because  it  is  no  parcel  of  the  sum  contained  in  the  obliga* 
12.    erH.  8.ia.^  . 

Abatement  1?^  ^®  '^  '  ^*  appears  here  that  a  condition  may  be  excnsed  by  the  dcfanU 

49  E  3  3  19  H  <S  ^^  ^'*^  person  to  whom  it  is  to  he  performed,  vir.  by  tender  and  refusal. 
Vt    '  ^'  It  is  also  encased,  1st.  By  his  absence,  in  those  cases  where  his  presence 

**'  is  necessary  for  the  performance  of  the  condition ;  Sdly.  by  his  obstrnct- 

ing  or  preventing  the  perfornoance ;  3d.  by  his  neglecting  to  do  the  (icst 
act,  if  it  is  incumbent  on  him  to  perform  it  {H'alnndy.  Hill,  Hut  48. 
Duke  of  St.  Albans  v.  Shore^  1  H.  Bl.  270.  Heard  v.  Wadhamf  «  East,  619. 
2  (3rn.  Dig.  42.);  and  ith.  by  his  not  giving  notice  in  those  ca5es  where 
QOItice  i»  ncccseary.    See  ^  Com.  Dig.  Xt7,  Condi tion  (L.  8.>^[Iid.J 
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• 

tion^  aiatotej  or  recognizance,  being  contained  in  the  de« 

feasance  made  at  the  time  or  after  the  obligation^  statute,  or 

recognunnce.    And  in  this  case  in  pleading  of  the  tender  and 

refusal  die  party  shall  not  be  driven  to  plead,  that  he  is  yet 

ready  to  pay  the  same  or  to  tender  tt  in  court :  neither  hath 

the  obligee  or  conusee  any  remedy  by  law  to  recover  the  sum 

contained  in  the  defeasance,     (f)  And  so  it  is   if  a  man  (/)  Henry  Pcytoe't 

make  an  obligation  of  100  pound  with  condition  for  the  s^as"'*^^'*™'  H.  ^. 

delivery  of  com,  or  timber,  &c.  or  for  the  performance  ^^  ^^*  y^^W\q^!^ 

ao  arbitiement  or  the  doinjr  of  any  act,  8tc.    Tliis  is  col-  Fogasse's  case,  fol.  6. 

.   ^       ,...,.       .  ...  ,      ^.     (Moore  36.37.    Po^V 

lateral  to  the  obligation,  that  is  to  say,  is  not  parcel  of  it,  236  b.) 
and  tberefore  a  tender  and  refusal  is  a  perpetual  bar  (c  2). 

But  if  a  man  be  bound  to  make  a  feoffment  in  fee  to  the 
obi^ee,  and  be  make  a  lease  and  a  release  to  him  and  his 
heirs,  albeit  this  be  a  collateral  condition ,  yet  it  is  well  per- 
formed, because  tliis  amounts  in  law  to  a  feoffment  (o  2). 

A}iJi  note,  that  in  all  cases  of  condition  for  payment  of  T-ITTLETON*. 
a  certain  sum  in  gross  touching  lands  or  tenements,  if  lawful  [Sect.  338.  209  a.] 
tender  be  once  refused,  he  which  ought  to  tender  the  money  is 
<f  this  quit,  and  fully  discharged  for  ever  afterward$. 

This  is  to  be  understood,  that  he  that  ought  to  tender  llie  209  a. 

money  is  of  this  discharged  for   ever  to  make  any  other  Z^/^^J^"^^* 
tender;  but  if  it  were  a  duty  before,  though  the  feoffor  enter  <^^<- 
by  force  of  the  condition,  yet  the  debt  or  duly  remaineth.  ^'^'  ^^  scqaco. 
As  if  A.  borroweth  a  ^hnudred  ponnd  of  B.,  and  after  mort«-  *  209  b. 

gageth  land  to  B.  upon  condition  for  payment  thereof;  if  A.  ^ ' 

tender  the  money  to  B.  and  he  refuseth  it,  A.  may  enter  into 
the  land,  and  tlie  land  is  freed  for  ever  of  the  condition, 
but  yet  the  debt  remaineth,  and  may  be  recovered  by  action 
of  debt.     But  if  A.,  without  any  loan,  debt,  or  duty  pre- 

(C S.)  Aec.  S  Rol.  Abr.  593.  Cro.  Elias.  75*.  1  Show.  \f9.-^Ed,} 
(D8.)  Ace.  Plowd.  fa.  Bro.  Abr.  Condition,  pi.  158.  £t  vid.  Plowd. 
156  a.  1  Fkicb,  48.  t  Finch,  68,  Bnt  though  a  \eme  4aid  release  is  a 
food  perfomaace  of  a  conditioato  make  a  fieoflfoient,  vet  in  nrany  in* 
ftmces  the  latter  mode  of  oonyevaace  is  preferable  to  the  former.  To 
laakc  a  feofTaienl  good  and  valid,  nothing  is  wanting  but  possenion  ;  and 
where  the  feoffor  has  possession,  tbongfa  it  be  ever  so  bare  and  naked, 
yet  a  fi'^^hold  or  fee-simple  passes  by  it,  by  reason  of  the  livery,  1  Durr. 
9t ;  bat  it  b  otfierwise  of  a  lease  and  release,  for  Ibis  conveyance  passes 
only  soch  estate  and  interest  as  the  releasor  hiniself  had.  The  several 
kinds  of  assurances  and  the  difference  in  tlieir  nature  and  operation  will 
be  explained  in  Chapter  3$,  Of  Title  by  Alienation,  and  the  aubscijnciU 
cbapteiy.— [£d.] 
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ceding^  infeoff  B.,  of  land  spoR  conditioo  for  (he  payment  of 
a  hundred  pomids  to  B.  in  nature  of  a  gratBitj  or  gift ;  iit 
tftat  ca9e,  if  he  tender  the  htmdred  ponnd  to  bini  according  to 
the  condition,  and  he  refuseth  it,  B.  bath  no  remedy  there- 
fore ;  and  so  is  our  author  in  this  and  his  other  cases  of  like 
nature  to  be  understood  (e  2). 

(E  S.)  Wliere  a  tesder  of  payment  was  made  by  a  mortgagor  to  thr 
agent  of  the  mortgagee^  and  the  agent  rctnsod  to  accept,  alleging  be  had 
DO  aatbority ;  and  neither  principal  nor  ir.teii-st  wa^  demanded  ior  twenty ~ 
four  years  thereafter;  yet  payment  of  priuoipal  and  interest  for  the  wholes 
time  w8i  drcreedy  and  tiie decrrt,  on  appeal  to  the  h>nl8,  was  affirmetL 
Meaii  v.  Earl  qf  Bond&n,  2  Dow.  •?<;><. 

*  Before  ve  quit  the  subject  of  mortgages,  some  observations  seem  ne* 
cessaj y  with  r<*^ard  to  the  nature  of  fort  closure :— After  the  day  of  pay- 
ment is  past,  but  not  before,  the  mortgagee  may  call  on  the  mortgagor 
m  a  court  of  equity  to  redeem  his  estate,  or,  in  default  thereof,  to  be 
for  ever  foreclosed,  that  is,  baired  from  any  further  right  of  redemption. 
JBimham  t.  htwcomb,  1  Vcm.  952,  t  Vent.  364.  And  the  mortgagee 
way  ile  a  bill  of  foreclosure  without  taking  possessions  t4«d  Peurkyn  v, 
Uvghes^  5  Ves.  106 ;  and,  if  out  of  possession,  he  may  bring  an  eject- 
ment (except  under  pditicular  oirciim^tances,,)  at  the  same  time  thit  he 
has  a  bill  of  foreclosure  depeuding.  Booth  v.  Booth,  t  Atk.  S4.3.  Ante, 
vol.  kr  p.  465.  n.  (0>;  or,  it'  the  pcraonai  estate  be  deficient,  and  the  heir 
and  personal  representative  of  the  mortgagor  be  the  same  person,  be 
■ny,  in  the  first  instance,  pray  a  sale  of  the  mortgaged  premises. 
Amid  V.  B^'i^'ptviitK  ^  Bro^  C  C.  I55w  A  decree  of  foreckosure  binds  an 
intail  of  the  equity  of  redemption,  ItMcarrick  v.  Barton^  1  Ch.  Ca.  317.  ; 
and  it  aiay  be  made  against  a  feme  covert,  S  P.  Wms.  3.'>^3.  *,  and  against 
an  infant.  3  P.  Wms.  401.  But  where  a  bill  of  foreclosure  i&  brought 
against  an  infant,  it  is  usual  to  decree  a  foreHo^^ni^,  with  a  dny  tu 
shew  cause  when  he  becomes  adult,  S  P.  Wran.  401.  Booth  and  Dick^ 
t  Vem.  295.  Goodier  v.  AsMotif  18  Ves.  83. ;  though  the  court,  in  case 
the  mortgagees  consent  to  a  sale,  wiU  direct  an  inquiry,  whether  it  will 
be  for  the  infaut's  benefit,  Mondre^  v.  itfoiu/rcy,  1  Ves.'^i£  B.  83.  When 
a  day  is  given  to  shew  cause,  the  infant  when  of  age  is  not  allowed  to 
' "  ravel  into  the  aecpunt,  nor  is  )ie  entitled  to  redeem  the  mortgage,  by  pa  v* 

irg  what  is  reported  due;  but  is  only  entitled  to  shew  an  error  iu  tite 
decree*  MaUack  ▼.  Gotfoa,  S  P.  Wms.  ^iba.  A  decree  ef  dismissal  of  a 
bill  filed  by  a  mortgagor  for  redemption,  for  non-payment  of  the  mort- 
gage  money  at  the  time  (Stewart  v.  JVorral,  1  Bro.  C.  C.  68t.),  operates 
pi  a  foreclosure,  GarikW  If'ard,  SAtk.  174.  Bishop  qf  H'inchf^tr  v. 
Paune,  1 1  Ves.  199. ;  but  the  dismission  of  a  bill  for  redemption,  for  want 
of  prosecution^  doca  n€»t  prevent  the  filing  of  another  bill.  Ilamtard  v. 
Hwrdify  18  Ves.  460.  The  time  for  payment  limited  in  the  decree  of 
lbre<  Fosiire,  may  be  enhirged  by  the  court  in  ronstquencc  of  particular 
circumstances,  chough  such  decree  be  signed  and  inrolled.  Awm,  2  Ab. 
Eq.  603.  £t  vid.  EdHxa-ds  v.  Cunliff^e^  1  Mad.  Rep.  287.  And  if,  af>er 
a  foreclosure  and  a  sale,  the  mortgagee  brings  an  action  for  the  balance, 
this  io  general  opens  the  foreclosifre.  Dashwood  v.  hlythwayf  Ab.  Kq. 
Si7.  Bmt  where  the  mortgagee  had  taken  possession  a  considerable  tiu«e^, 
mnd  the  balance  was  inconsiderable,  a  perpetual  injunction  was  decreed. 
Perrif  v.  BarkcTy  8  Ves.  5'27.  13  Ves.  198.  Et  vid.  tlichatse  v.  J»Aorf, 
3  Br».  P.  C  658.  Lani  v.  Cri^^  6  Bro.  P.  C.  dOO.  Jm^  v.  Ketauk, 
5  Bro.  P.  C.  944. 

It  remains  to  notice  the  statute  of  7  Geo.  9.  c.  90.  which  recites,  that 
m  ejectments  by  raoitgagees  for  the  recovery  of  the  mortgage  lands,  and 
in  actions  on  bonds  given  by  tlie  mortgagors  to  pay  the  money,  courts 
of  law  have  not  power  to  compel  mortgagees  to  accept  the  pKinripai 
and  interest  due  to  then  and  costs,  or  to  stay  mortgagees  from  pro- 
'  cecding  to  jiidgnr.cn t  ui  such  actions;  but  mortgagors mui^t  luve  rcc«ur>e 

to  a  court  of  equity^  in  wbich  case  courts  of  equity  do  sot  relieve  till 
the  hearing  of  the  cause.  For  n-medy  whereof  it  is  therein  enacted, 
**  that,  in  actions  on  bonds  for  pajmient  of  mortgage  money,  or  in  eject* 
kts  ia  may  of  the  courts  at  Westminster,  at  se^ions  in  Wales,  or  in 
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Littleton,  having  spoken  of  defaults-  of  performancey  or  SGOb. 

express   breaches  of  condition  (f  2)|  speaketh  now  in  what  hrtmA  t^f  amiUiai^ 
cases  the  feoffee  in  judgment  of  law  doth  disable  himself  to 
perform  the  condition :  and  of  disabilities^  some  be  by  act  of 
the  party y  and  some  by  act  in  law« 

ALSO,  if  a  feoffment  be  made  upon  condition  to  infeqff"  LITTLETON, 
another,  or  (103)  to  make  a  gift  in  (104)  tail  to  another,  Sfc.  [Sect.  355- -SSOb-] 
(here  is  implied  an  estate  for  life  or  for  years,  &c.)  if  the  S^JfiliTi^S^r 
ftoffeey  before  ike  performance  of  the  condition,  infeoff  a      [Coke,  220  b.J 
stranger,  or  make  a  leau  for  life,  then  *may  the  feoffor  and  ♦€2l«. 

kfs  heirs  enter,  tfc.  because  he  hath  disabled  {g  Q)  himself  to  ' 

perform  the  condition,  inasmuch  as  he  hath  made  an  estate  io 
another,  S^c^ 

k 

M03)  de  not  in  L.  and  M.  nor  fl04)  le  added  in  L.  and  M.  attd 
Hob.  Roh. 

'  -  ■  ■  -^  I    ■  III! 

tbecooBties  palatine  of  Chester,  Lancaster,  or  Darliani,  for  the  recovery 
of  mortgaged  lands,  when  there  is  no  suit  dependint;  in  equity  for  lore- 
elosin;;  thereof,  if  the  person  having  rigi>t  to  redeem,  and  \v!io  shall  -bo- 
come  defTiidant  in  any  snch^iction,  shall  at  any  time  pending  such  action 
pay  .«ach  mortgagee,  or,  in  case  of  his  refusal,  brint;  into  court  all  prin« 
iipaland  iutereit  doe  on  the  mortgage  and.  all  costa^  the  monies  paid  to 
such  mortgagee,  or  brought  into  court,  shall  be  in  full  discharge  of  the 
mortgage ;  and  the  court  may  compel  such  mortgagee  to  re-convey  the 
nortgage  lands,  ^nd  deliver  up  all  deeds  relating  to  the  title  th<^of.  ,  , 

Aod  tliat,  in  all  suits  in  equity  for  foreclosure,'  courts  of  equity,  upon  *  i 

application  made  by  the  defendant,  having  a  risht  to  redeem,  and  upon 
adinittin;r  plaintitf's  right,  may,  at  any  time  before  the  cause  be  brouglft 
u  a  hearing,  make  such  decree  therehi,  as  thry  coidd  have  made  in  cum.* 
»nrh  ranse  had  been  regularly  brought  to  hearing/'  Hut  to  avail  hiuisrlf 
of  the  benefit  of  thw  act,  the  mortgagor  must  apply  before  the  mortgagee 
i>  etaitled  to  take  out  execution,  Aniis  v.  Uoyd,  3  Vcs.  &:  B.  15.  Oh 
tU  constmetion  of  this  statute,  see.  Go^dlHU,  d.  Tai;siun  v.  I^ope^  7  T.  R* 
IB-^.  IjMJton  v.  Hewatm,  4  Ves.  105.  Bustard  v.  Clarke,  7  Ven.  489.  f^'ake- 
rtU  v.  Deiight,  9  Ves.  56.  Hewitt  v.  iWCartney,  13  Ves.  660.  jDoe,  d. 
Tubh  v.  /^«e.  4  Taunt.  887. 

That  a  court  of  equity  will,  under  particular  circumstances,  restrain 
the  mortgagee  from  proceedmg  at  law,  as  where  a  mortgagee  lodged  the 
tide  deeds  with  his  attorney,  who  claimed  a  lien  upon  them  for  bosincsa 
(lone,  tee  SchMte  v.  Sail,  i  Sch.  6:  Lef.  176.  For  though  a  jnortgagce  hm 
s:  rz'at  to  proceed  on  his  mortgage  and  bond  at  the  same  time,  yet  tlie 
mortvagor  shjU  not  be  obliged  to  pay  upon  his  bond,  unless  be  is  Jiecure 
ibat  hit  titJc  deeds  sliall  be  delivered  up.  So  the  executor  of  a  mortgagee 
*hi{\  be  restrained  from  enforcing  payment,  and  the  mDney  orderedto  lie 
p4>d  into  court,  wuere  there  is  no  heir  of  the  mortgagee  who  can  convex:. 
Ibid. 

With  regard  to  estates  held  by^tattitc-^merchant,  statute  staple,  %n€. 
fV^t,  see  the  notes  to  tbl.  289  b.  post,  iSuok  III.  Chap.  2.  Of  Execution. 

{F^.}  A.  bequeathed  an  annuity  to  B.  with  condition  to  fall  into  the 
r»i<la<r,  apon  his  signing  any  instrument  agreeing  to  sell,  assign,  rliarge, 
or  dispose  of  it,  or  empowering  any  person  to  receive  it,  \c,  in  the 
Wt  comprehensive  terms ;  U.  took  the  benefit  of  un  insolvent  act:  this 
was  lield  to  be  a  breach  of  the  coudition,  for  the  act  was  voluntary  in  tL 
>**«T.  aaU,  13  Ves.  404 — [Ed.] 

{iii.)  See  on  this  subject,  Sheph.  Tonch.  Chap.  6.  p.  tli.  3  Coia. 
Dig.  Its.  {H.  2,  3,  4,  5.)    1  Bac.  Abr,  6j3.    5  Yin.  Abr.  ^21.— [Erf.] 
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SS  t  ».  Tliis  is  a  disability  by  the  act  of  the  party,  for  herein  the 

Barre  264.    SI*  Ass. '  '^offee  hath  disabled  himself  to  make  the  feoffment  or  other 
«8.    38  Am,  pi.  7.       estate  according  to  tlie  condition.    And  to  speak  once  for  all, 

(<  Kep.  ,'>9.     1  Koi.        ,  .       , 

Abr.  ii7.)  the  feoffee  is  disabled  when  he  cannot  convey  the  land   over 

according  to  the  condition  in  the  same  plight,  quality,  aod 
freedom  as  the  land  was  conveyed  to  him,  for  so  the  law  re- 
quired! the  same,  as  shall  manifestly  appear  hereafter.  And 
here,  where  our  author  speaketli  of  a  feoffment,  he  rocludelli 
an  estate  tail  as  well  as  the  fee-simple. 

« 

LITTLETON.  ^^  the  same  manner  it  is,  if  the  fecffee^  before  the  condi- 
[Sect.  356.  GC  la.]  (ion  performed,  fetteth  the  same  land  to  a  stranger  for  term 
iir  topir/orm  in  the       of  years,  8fc»  (here  the  6^c.  implicth  a  lease  to  take  effect  rn 

taxM  plight  f  *  11        • 

rCoKK  22 1  a  1  J^^^^^  3s  ^^'C"  ^'  '^<  prasenti,  also  a  lease  for  one  year  or  half  a 
(4  Rep.  A2.)  .  year,  &c.) ;  f »  this  case  thefeojffbr  and  his  heirs  may  enter,  S^c. 
K     cp-  -'.}         because  the  feoffee  hath  disabled  him  to  make  an  estate  of  tliC 

tenements  according  to  that  which  teas  in  the  tenements,  xcheu 
the  state  thereof  wps  made  unto  him.  For  if  he  will  make 
an  estate  (105)  of  the  tenements  according  to  the  condition,  ^r. 
then  may  the  lessee  for* years  enter  and  oust  him  to  rchom  the 
estate  is  made,  S^c.  and  occupy  this  during  his  term  (106). 

#21  ,^  The  reason  of  this  is  evidently  set  down  before.    And 

again,  1:>f  disabilities  some  be  by  act  in  prasenti,  whereof 
Littleton  hath  put  two  examples,  and  some  infuturo,  whereof 
now  he  will  speak  in  the  next  section. 

LITTLETON         ^^D  many  hate  said,  that  if  such  foment  be  made  to 

[Sect.  337.  221  a.]  ^  ^if^gl^  f^an  upon  the  same  condition,  and  before  lie  hath 

^221  A).         performed  ^tlie  same  condition  he  taketh  wife  {107),  then  the 

feoffor  and  his  heirs  maintenant  may  enter,  because,  if  he 
hath  fnade  an  estate  according  to  the  ^condition,  and  after 
dieth,  then  {\Q&)  the  wife  shall  be  endowed,  and  may  recover 
her  dower  by  a  writ  of  dower,  i^c.  and  so  by  tke  taking  of  a 
wife,  the  tenements  be  put  in  another  plight  than  they  were  at 
the  time  of  the  feoffment  upon  condition,  for  that  then  no 
such  {109)  wife  was  dowable,  nor  should  be  endowed  by  the 
law,  Sfc* 

(105)  de  les  ttHemmU  not  in  L.  (108)  la-sa  in  L.  and   M.  and 
and  M.  nor  Jloh.  Rob. 

(106)  Sfc.  added  in  L.  and  M.  (109)  feme  not  in  L.  and  M.  nor 
and  Rob.  Rob. 

(lOr)  doHfucs^iMe  in  L.  aad  M. 
and  Rob. 
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First,  here  is  an  eumple  of  a  disability  both  by  act  in  ££1  «• 

law  and  iafiUuro,  for  by  marriage  the  wife  b  entitled  by  law 
Co  dower,  after  die  death  of  her  husband. 

Secondlr,   it  O )  appearedi,   that  albeit  the  wife  by  the  (^M3H.  r.  fSb. 
■amage  is  but  entitled  to  have  'dower,  and  the  estate  which  m.  iT  £.  a.  tit.  l>v«« 
she  is  lo  have  in  future,  to.  after  the  decease  of  her  Ims-  JfiiJ^^'^*.  5^.^ 
band,  yet  it  is  a  present  cause  of  entry.    As  a  lease  for  years  *oi.  59  b.  (5  Rep.  soh. 

*^  ^  ....  Sla.)  Julius  Wionuij;- 

to  be^n  at  a  day  to  come  is  a  present  disability  and  cause  of  ton*t  ca:»e,  lib.  il 
re-entry,  for  diat  the  bind  is  not  in  that  freedom  and  plight      '    m^di  b« 
as  it  was  conveyied  to  the  fieoffee,  and  after  the  state  made 
ofer  according  to  the  condition  the  land  shall  be  charged 
iheiewitlu 

'*  TAem  the  feoffor  aad  Us  hein  maintenant  may  enters  thimAtki dUdbtOtf 
Hoe  it  appearelh,  that  seeing  that  for  this  title  or  possibility 
the  feoffor  may  presently  enter,  that  albeit  the  wife  happen 
to  die  before  the  husband,  so  as  this  title  or  possibility  took 
no  effect,  yet  the  feoffor  may  re-enter;  for  the  feoffee  being 
disabled  at  any  time,  though  the  same  contiilue  not,  yet  the 
feoffor  may  re-enter,  for  in  that  case  he  that  is  once  disabled 
is  ever  disabled. 

And  herein  a  diversity  is  to  be  observed  between  a  dis-  Senct  aato  u  <fc«Miiy 
ability  for  a  dme  on  the  part  of  the  feoffee,  and  a  disability  feojor; 
for  a  time  on  die  part  of  the  feoffor.    For  if  a  man  maketh       (s  Rep.  si  s.) 
a  feoffment  in  fee,  upon  condition  that  the  feoffee,  before 
sndi  a  day,  shall  re^infeoff  the  feoffor;  the  feoffee  taketh 
wife,  and  the  wife  dieth  before  the  day ;  yet  may  the  feoffor 


So  it  is,  if  die  feoffee  before  the  day  entereth  into  religion,        4n  £•  4.  55. 
and  is  professed,  and  before  the  day  is  deraigned ;  }et  the 
feoffor  may  re-enter. 

So  it  is,  if  the  feoffiee  before  the  day  make  a  feoffment  In 
fee^  and  before  the  day  take  back  an  estate  to  him  and  his 
hdrs;  yet  the  feoffor  may  re-enter. 

Albeit  in  these  cases  a  certain  day  be  limited,  jet  the  feoffee, 
being  once  disabled,  is  ever  disabled.  And  so  it  is,  when  no 
time  is  limited  by  the  parties,  but  the  time  is  appointed  by 
the  law. 
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But  if  a  man  make  a  feoffhieut  in  fee^  upon  condition,  that 
if  the  feoffor  or  his  heirs  pay  a  certain  sum  of  ixioney  before 
Cl  Rep.  798.)        such  a  day,  the  feoffor  commit  treason,  is  attainted  and  exe- 
cuted, now  is  there  a  disability  on  the  part  of  the  feoffor,  for 
he  bath  no  heir;  but  if  the  heir  be  restored  before  the  day, 
f»)  Triiu  18  Eliz.  in    he  may  perform  the  condition,  as  it  was  resolved  (*).     Trin. 

Cbmmunl  Banco  in        ,«    t-»i-       •      y-f  •  »>  •      o-     m»  »«-•    t 

Sit  Tbooias  Wiat'ft       IB  i!*iiz.  HI  Lommum  Uatico,   m  citr  J  nomas  fltars  case. 


cafie» 


which  I  heard  and  obsirved.     Otherwise  it  is,  if  such  a  dis- 
ability had  grown  on  the  part  of  tlie  feoffee;  and  the  reasoR 

(Pr(».55Sa.  554.  of  .the  diversity  is,  for  that,  as  Littleton  saith,  maintenant  by 

Cm.  Caf.  4«r.    Hob.    ,,.,.,.        -,-«.,  ...       ...  ,    / 

334.)  the  disabihty  of  the  feotfee,  the  condition  is  broken,  and  the 

feoffor  may  enter,  but  so  it  is  not  by  the  disability  of  the 

feoffor,  or  his  heirs ;  for,  if  they  perform  the  condition  within 

the  time,  it  is  sufficient,  for  that  they  may  at  any  time  perfurni 

^     vf  the  condition  before  the  day.     And  so  it  is,  if  the  feoffor 

*£22a»  enter  into  religion,  and  before  "^the  day  is  deraigned,  he  may 

perform  the  condition  for  the  cause  aforesaid.     Et  sic  dc 

similibus. 

£21  b»  '' To  a  single  man, ^    For  if  the  feoffee  were  married  at 

the  time  of  the  feoffmtnt,  then  the  dower  can  be  no  disability^ 
because  the  land  shall  remain  in  such  plight  as  it  was  at  the 
time  of  the  feoffment  made  unto  him» 

Plight  is  an  old  English  word,  and  here  signifieth  not  only 

the  estatCj  but  the  habit  and  quality  of  the  land,  and  es- 

(iRol.  Abr.  447.)     tendeth  to  rent-charges,  and  to  a  possibility  of  dower.     Vid. 

Sect.  £89*  w  here  plight  is  taken  for  an  estate  or  interest  of 
and  in  the  land  itself,  and  extendeth  not  to  a  rent-charge  out 
of  the  land, 

£2£a»  The  ^c.  in  this  section  are  sufficiently  explained,. 

I*ITTLETON-        IN  the  same  manner  it  is,  if  the  feoffee  charge  the  land  by 
[Sect.358*  £££a.]  /jj  j^gd  j^f/A  a  rent-charge  before  the  performance  of  the  ton-^ 

'  dition,  or  be  bound  in  a  statute  staple,  or  statute  merchant',  in 
these  cases  the  feoffor  and  his  heirs  inay  enter,  S^c.  causi  qu& 
supt  a.    For  whosoever  cometh  to  the  lands  by  the  feoffment  of 
the  feoffee,  (1 10)  they  ought  to  be  liable,  and  put  m  ejfeculion 

,  {X 10)  €tiX'd9nqv€9  le9  taiemoiiSf  L«  and  M.  ai^d  Holu 
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by  force  of  the  statute  merchant,  or  cf  the  etatute  stitpte^ 
(^111)  Quaere.  But  when  the  feoffor  or  his  heirs,  for  the  causes 
aforesaid,  shall  have  entered,  as  it  seems  they  ought,  ^c.  then 
all  such  things,  which  before  such  entry  mig/U  trouble  or  in- 
cumber the  land  so  given  upon  condition,  S^c.  as  to  the  ^same 
laud,  are  altogether  defeated. 

Aod  here  it  is  to  be  understood,  that  die  grant  of  the  ren^  222  a. 

charge  is  a  present  disability  of  the  feoffee^  and  therefore  g^   Jo  eIs  t^ 
alb^t  the  grantee  dolh  bring  a  writ  of  annuity^  and  discharge  ^  ^'  f^'  ^,  Julin^ 
the  land  of  it^  ab  initio,  yet  the  cause  of  entry  being  once  obi  supra.  *  -(i  ftol.  - 
^iven  bj  the  act  of  the  feoffee,  the  feoffor  may  re-enter.    And  ^oh^j     ^     ^       ^' 
so  it  is,  if  the  grant  of  the  rent-charge  were  made  for  life,  and 
the  grantee  died  before  any  day  of  payment,  yet  tlie  feoffor 
may  re-enter. 

The  like  law  is,  of  any  judgment  given  against  the  feoffee, 
wherein  debt  or  damages  are  recovered. 

And  it  is  to  be  observed,  that  Littleton  puts  these  cases  as  18  Au.  pi.  tdt 
examples,  for  there  are  some  other  disabilities  implied,  that  foi.sob.   Seignior 
arc  not  here  expressed.  S^Re^^iVl*^ 

Tlie  Lord  Clifford  did  hold  his  barony  suid  the  sheriffwick 
of  Westmoreland,  of  the  king  by  grand  serjeanty  in  capite, 
and  the  king  gave  him  licence  that  he  might  infeoff  thereof 
divers  chaplains  in  fee,  so  that  they  should  give  the  same  to 
the  Lord  Clifford  and  the  heirs  '^male  of  his  body,  the  re-  *222b. 

maiuder  over,  &c. :  the  Lord  Clifford  according  to  the  li-  j^ol^'AhJ*  x^Ji 
cence  iufeoffed  the  chaplains,  and  before  they  made  the  re- 
conveyance the  Lord  Clifford  died ;  and  it  was  adjudged  that 
the  heir  might  enter  for  the  condition  broken.  For  in  this 
case  the  feoffees  were  bound  by  law  to  have  made  the  gift  in 
tail  to  the  Lord  Clifford  himself>-  albeit  he  never  made  any 
request,  for  otherwise  they  pursued  not  the  licence,  and  if 
they  should  make  the  state  to  the  issue  of  the  Lord  Clifford, 
then  might  the  king  seise  the  barony,  8ic.  for  default  of  a 
licence,  and  that  in  default  of  the  feoffees.  And  then  the 
tame  should  not  be  in  the  same  plight  and  freedom  as  it  was 

(111)  Quare4^c.  L.  and  M.  and  Roh. 
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at  the  time  of  the  feoffmeot  made  upon  condition,  M'hicb  is 
MTortbj  of  observation. 

(9  Rep.  79.   1  Leon.        If  a  man  grant  an  advowson,  upon  condition  that  the 

grantee  shall  regrant  the  same  to  the  grantor  in  tail ;  in  this 
'  case,  if  the  church  become  void  before  the  regrant,  or  before 
any  request  made  by  the  grantor,  he  may  take  advantage  of 
the  condition ;  because  the  advowson  is  not  in  the  same  pl^t 
as  it  was  at  the  time  of  the  grant  upon  condition.    And  so  it 

iii^D^^*  ^*  ^''       ^ ^  resolved, (*)Pasch.  14  Eiiz.  in  Communi  Banco,  between 

Andrewes  and  Blunt,  which  I  heard  and  observed,  and  which 
my  Lord  Dyer  hath  omitted  out  of  his  report  of  that  case,  and 
therefore  the  grantee  in  that  case  at  his  peril  must  regrant  it 
before  the  church  becomes  void,  or  else  he  is  disabled,  other- 
wise  he  hath  time  during  his  life  if  he  be  not  hastened  byre- 
quest. 

44B.9*  9.  If  the  feoffee  suffer  a  recovery  by  default  upon  a  feigned 

title,  before  execution  sued  the  feoffor  may  re-enter  for  this 
disability  (h  2).     Ei  sic  de  similibus. 

022  a*  If  the  feoffee  be  disseised,  and  after  bind  himself  in  a 

TaSken^u  cuunng  a      Statute  staple,  or  merchant,  or  in  a  recognizance,  or  take 

**»J^?>i!f/*"  ^'  ^'f®'  **«  "  °^  disability  in  him,  for  that  during  the  disseisin 
Lib.  2.  fo.  59.  60.  |fae  land  is  not  charged  therewith,  neither  is  the  land  in  the 
^^^J^epfT9^  hands  of  the  disseisor  liable  thereunto.  And  in  that  case  if 
10  Rep.  49  b.)  ihe  wife  die,  or  the  conusee  release  the  statute  or  recogni- 

zance, and  after  the  disseisee  doth  enter,  there  is  no  disability 
at  all,  because  the  land  was  never  charged  therewith;  and 
therefore  in  that  case  the  feoffee  may  enter  and  perform  the 
condition  in  the  same  plight  and  freedom  as  it  was  conveyed 
unto  him 

L.ITTLETON.  ALSO^  if  a  man  infeoff  another  (112)  upon  condition^  that 
[Sect.  345.  213  a.]  ^  and  his  heirs  shall  render  to  a  stranger  and  to  his  heirs  a 
lii2t^/rfV(^UiM  yearly  rent  of  twenty  shillings,  8fc.  and  if  he  or  his  heirs 
hr9k€n.  j'^tl  of  payment  thereof,  that  then  it  shall  be  lawful  to  the 

(11.2)  M  fefi  aikkd  L.  and  M.  and  Roh. 

(H  t.)  So  if  a  rral  recovery  be  had  against  the  feoffee,  and  execution 
thereapon,  it  will  be  a  breach  of  the  coudition.    Rol.  Abr.  448.— [£tf.] 
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feMir  and  his  Iicirs  to  enleVf  this  is  a  good  condition ;  and  Reentry  nuiy  he  re- 

^^  II    1   •     served  to,  and  be  made 

^  tn  this  case,  albeit  such  annual  payment  be  called  ?/i  ^i^  the  feoffor  and  hU 
the  indenture  a  yearly  rent,  this  is  not  properly  a  rent.  For  *^'*''**"y' 
if  it  should  be  a  rent,  it  must  be  rent-service,  rent-charge,  or 
a  reni-seck,  and{l  13)  it  is  not  any  of  these.    (Tliis  is  a  good      [Coke,  213  bj 
logical  argument  cL  divisione,  et  argumentum  a  divisione  est 
fortissimum  in  lege,    (h)  Littleton  iiseth  this  argument  else-  (*)  ^'*^*  *^*^*»  ^^^* 
where,  where  see  more  of  this  matter.)  For  if  the  stranger  tcere 
uised  of  this,  aniafier  it  were  denied  him,  he  shall  never  have 
un  assise  of  this,  because  that  it  is  (114)  not  issuing  (^\  13)  out  of 
any  tenements;  and  so  the  stranger  hath  not  any  remedy,  if 
such  yearly  rent  be  behind  in  this  case,  but  that  the  feoffor  or 
his  heirs  may  enter,  S^c.     yind  yet  if  the  feoffor  or  his  heirs 
enter  for  default  of  payment,  then  such  rent  is  iakai  azcay 
for  eter.  And  so  such  a  rent  (116)  is  but  as  a  pain  set  upon  the^ 
tenant  and  his  heirs,  that  if  they  will  not  pay  ihi^  according 
to  the  form  of  the  indenture,  they  shall  lose  their  land  by  the 
entry  of  the  feoffor  or  his  heirs  for  default  of  payment.  And 
in  this  case  it  seemeth,  that  the  feoffee  and  his  heirs  ought  ta 
seek  the  stranger  and  his  heirs,  if  they  be  within  J?wg- 
land,  (117)  because  there  is  no  place  limited  where  the  payment 
dtall  be  made,  and  for  that  such  rent  is  not  issuing  out  (118) 
of  any  land,  i^c, 

''  Rendering  to  a  stranger  an  annual  rent,  Sfc"    This  re-  S 1 3  a. 

serration  is  merely  voidO';  for  the  reasons  in  this  section  /}J  Lib  ^e"  foi^y^J;  ^-[^  * 

alledged  by  Littleton,  and  also  for  that  no  estate  movelh  (I^lo-  *^^^-  sera  bon  iu 
-  .  case  Ic  Roy.    Post, 

from  the  stranger,  and  that  he  is  not  party  to  the  deed.  47  a.    Cio.  Car.  988. 

Ante,  HSb.) 

And  albeit  it  be  a  void  reservation,  and  can  be  no  rent, 
and  the  words  of  the  condition  be,  that  if  the  feoS'ee  or  his 
beirs  fail  of  payment  of  it,  (that  is,  of  the  annual  rent)  that 
then,  &c.  yet  it  appeareth  that  the  condition  is  good,  and 
annual  rent  shall  be  taken  for  an  annual  sum  of  nioney  in  gross, 
and  not  in  the  proper  signification  thereof,  viz.  to  be  a  rent 
issuing  out  of  land,  which  is  to  be  observed,  that  words  in  a 
condition  shall  be  taken  out  of  their  proper  sense,  ut  res 

(ll3)  fH£  added  L.  and  M.  and  (117)  pur  ceo  ijne  nul  Heu  est  limit 

Roh.  Pou  teifuymcnt  eerra/uU,  et,  nol  in 

(iM)  |Mu  not  in  L.  and  M.  L.  aod  M.  nor  Koli. 

(113)  hars  not  in  L.  and  A(.  (118)  hors  not  iu  L.  and  M.  nor 

(116>  n'ett'CBt.   L.  and    M.  and  Koli. 
Rob. 

Vol.  IL  o 
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(k)  6  E.  t.  Entre 
CQii^.  55.  recipere. 
8  A  as.  34.  revertere. 

(1  Rep.  76.    Oodbolt 

448.) 


tnagi$  taleat  quim  pereat :  aiid  so  in  like  cases  it  is  faolden 
(k)  in  our  books. 


(Ante,  148  «;    (Sect 
fit.) 

♦213  b. 


But  if  A.  be  seised  of  certain  lands,  and  A.  and  B.  join  in 

a  feoffment  in  fee,  reserving  a  rent  to  them  both  and  their 

heirs,  and  the  feoffee  grant  that  it  shall  be  lawful  for  them  and 

their  heirs  to  distrain  for  *the  rent,  thb  is  a  good  grant  of  a 

rent  to  them  both,  because  he  is  party  to  the  deed,  and  the 

clause  of  distress  is  a  grant  of  the  rent  to  A.  and  B.,  as  it 

appeareth  before  in  the  Chapter  of  Rents.     But  if  B.  bad 

been  a  stranger  to  die  deed,  then  B.  had  taken  nothing.   And 

(r)i8E.  s.   Am  381.  upon  tbis  diversity  are  all  the  books  f/j,  which  primA  facie 
96  H.  8.  i.     13  E. «.  ^         ^  .,   , 

Feoffment!  and  Faits   •^em  to  vary,  reconciled, 

^08.    3^Aj8.  pL3|. 

Note  here,  seeing  it  is  but  a  sum  in  gross,  there  need  no 
demand  of  the  rent ;  for  Littleton  here  saith,  that  the  feoffee 
ought  to  seek  the  person  of  the  stranger  to  pay  him  the  sum 
of  money,  because  it  is  a  sum  in  gross,  and  pot  issuing  out 
of  the  land. 


f-ITTLETON.        AND  here  note  ttvo  things :  one  is,  that  no  rent  (which  is 
^SecL346.  213}}.']  properly  said  a  rent)  may  be  reserved  upon  any  feoffment, 

gift,  or  lease,  but  only  to  the  feoffor,  or  to  the  donor,  or  to 
the  lessor,  or  to  their  heirs,  and  in  no  {\  19)  manner (10,0) it 
may  be  reserved  to  any  strange  person* 

213  b«  "To  the  feoffor,  donor,  ^c   or  to  their  heirs"   Here- 

Abr.  447?'  ¥ost^s»$.  ^y  ^^  ^^y  8^®™*  ^^  'f  ^  "^8"  make  a  feoffment,  gift,  or 
MI1.1'  ^^*   ^°^*'       lease,  that  (omitting  himself)  he  may  reserve  a  rent  to  his 

heirs  (t^l).    Sut  Littleton  is  not  so  to  be  understood;  his 


'  (119)  mUer  added  in  L.  ;Mid  BI. 
^d  Koh. 

(120)  U  not  in  L.  and  M.  nor 
^oh. 

(131)  "  Plo.  107.  If  a  man  leasee, 
rendering  rent  to  tbe  heir,  it  is 
Toid;  for  the  heir  takes  as  pur. 
chaser,  and  is  oiuut  a  stranger. 
Hob.  ISO.  Data  v.  Frith.  Fatlier 
seised  in  fee  and  son  join  in  a  lease 
to  commence  after  the  death  of  tlie 
father,  rendering  rent  to  the  son, 
and  dies,  the  reservation  was  ad- 
judged void ;  for  though  the  son 
proves  heir  by  the  event,  that  does 
not  mend  the  case  :  bat  if  the  re- 
servation  had  been  to  tlic  heir  of 


the  lessor,  omitting  the  lessor,  it 
Monld  have  been  good ;  for  though 
tlie  rent  never  was  in  the  father 
to  demand,  yet  the  tson  wcold  take 
it;  not  as  a  pnrcliascr,  but  as  a 
rent  inherent  in  the  root  of  the  re- 
version, whidi  he  has  by  descent 
from  his  father;  and  in  this  sense 
the  rent  itself  was  in  the  father, 
•viz.  to  release  (by  the  word  rent, 
but  not  action)  though  not  to  ask. 
So  note  the  oifTiBrence  (says  Ho- 
bart)  when  in  sucli  a  lease  the  rent 
is  reserved  to  the  heir  first,  omit- 
ting the  ancestor,  which  is  good, 
and  where  an  annuity  or  warranty 
is  granted  against  theheiTi  omitting 
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neaning  is^  that  either  the  feoffor,  8cc.  may  reserve  the  rent 
to  himself  only,  or  to  hunself  and  his  heirs.  And  yet  it  is 
holden  (m)  in  our  books,  that  a  man  may  make  a  feoffment  in  («)  5  E.  3.  27.  J8. 

.  ^      /.  (Ante,  164a.) 

fee,  reserving  a  rent  of  forty  shillings  to  the  feoffor  for  term  (lo  Rep.  id6.   Hob. 
of  his  life,  and  ^after  his  decease,  a  pound  of  cumin  to  hia  ^    '^  *2]4  a. 
heirs^  that  thia  is  good. 

If  a  man  make  a  feoffment  in  fee,  reserving  a  rent  to  him        (P«t>  47  a.) 

or  his  heirs,  it  is  good  (n)  to  him  for  term  of  his  life,  and  void  00  J-***/  ?•  ^®^-  ^^^' 
'  o        \    y  '  Mallone's  case. 

to  his  heir. 


BUTifiwo  joint'tenanis  make  a  lease  by  deed  ittdented,   LITTLETON. 
Toaving  to  one  of  them  a  certain  yearly  rent,  this  is  good  LSect.34o.  21Sb.J 


the  tDcettor,  which  is  not  good. 
It  appotfs  in  the  ease  of  Littleton, 
that  theogb  the  reserration  to  a 
ftmger  be  bad  to  carry  any  rent 
to  the  Btnoaer,  yet  it  wiU  be  good 
to  the  lessor,  and  that  not  only 
dvriaghisfifey  bat  generally  during 
aU  the  tenn ;  for  when  it  is  said, 
RBdering  to  I.  S.  the  words  I.  S. 
ihall  be  Toid,  in  the  same  manner 
ss  if  be  bad  said,  rendering  rent 
cmeraUy :  because,  1st.  If  a  man 
leases,  reodering  rent  to  biin  and  a 
stranger,  it  b  good  to  him  clearly, 
and  foid  to  the  stranger.  31  Ass. 
30,  sdly.  When  a  man  leases,  rcn* 
String  rent  to  him  and  Ins  heirs 
emend,  yet  the  law  will  direct  it 
to  an  issue  who  is  not  his  heir  ge- 
aerai,  Bicrely  for  congrnity's  sake. 
Dyer,  115  b.  Sir  Thomiu  WyaiVa 
MK,  and  before  12  b.  Difference 
between  a  lease  reserring  rent  tu 
I.  S.  and  a  lease  upon  condition, 
that  L  S.  shall  re-enter  if  the  rent 
he  in  arrear,  for  there  neither  shall 
enter;  not  1.  S.  because  he  caimot 
by  law(  not  the  lessor,  because 
there  are  no  words  to  give  re-entry 
Is  any  beside  I.  S.  But  in  the  case 
of  Doctor  and  Student,  feoffment 
■p€n  condition,  that  he  shall  pay 
SOL  to  I.  S.  and  that  otherwise  I.  S. 
ihall  te-enter ;  there,  thonsh  I.  S. 
cannot  re-enter,  the  feom>r  can, 
for  there  the  condition  was  created 
by  the  first  words:  and  though  he 
iDtends  the  advantage  of  tins  to 
I.  S.  it  does  not  signi^.  So  38  H.  8. 
Dytrr,  53.  Devise  to  the  prior  of 
8t  B.  so  tiiat  he  pays  to  the  Dean 
and  Chapter  of  St.  Paul's,  and  tiiat 
if  he  does  not  so,  the  Dean  and 
Chapter  sinJI  have  it,  that  is  a 
void  condition  to  make  it  a  romain* 
dcr,  but  it  is  good  for  the  devisor 


to  re-enter.  Differenoe  between  a 
rent  upon  a  lease  and  a  rent  npcm 
afeofiment:  in  the  last  case  rent 
would  be  void  to  a  stranger,  and 
yet  not  good  to  the  feoffor,  because 
the  law  does  not  create  it,  and  it 
is  not  se  reserved ;  bnt  the  case  of 
a  feoffment  is  like  to  a  grant  of 
rent  to  I.  S.  and  that  if  it  be  ia 
arrear  that  I.  D.  shall  distrain, 
there  the  distress  is  of  no  value, 
40  Ass,  26.  But  here  the  words 
are  sufficient  to  create  a  rent,  and, 
in  an  entire  claase,  part  may  be 
void.  4  £.  4.  Obligation  to  I.  S. 
payable  to  I.  D.  it  is  good  to  I.  S. 
Difference  where  the  repugnancy 
of  words  appears,  as  here,  and 
where  it  does  not :  as  a  release  of 
all  actions  which  I  have  as  execu* 
tor,  and  I  have  none  as  executor ; 
this  is  void,  because  it  does  not 
appear.  S^  H.  7.  Kel.  83  b.  Ceaiuy 
que  use  leases,  rendering  rent  to 
himself,  and  dies ;  the  heir  shall 
have  the  rent.  Yet  in  5  H.  7.  5  b. 
the  rent,  with  tlie  reversion,  goes 
to  the  feoffees,  though  reserved  to 
the  eeaiuy  que  use  ;  yet  in  law  the 
feoftccs  are  donors;  so  it  is,  in 
effect,  the  feoffees  lease,  renderinfl 
rent  to  the  cestuy  que  tue,  it  is  good 
for  themselves,  which  is  stronger. 
8kr  Geo.  makes  a  feofiinent  to  the 
use  of  himself  for  life ;  remainder 
to  William  Huntley  his  son  and 
heir  apparent  and  liis  heirs :  Sir 
Geo.  and  William  join  in  a  lease 
for  years,  rendering  rent  to  Sir 
Geo.  hiM  heirs  and  assigns:  Sir  Geo. 
dies.  Resolved,  tliat  the  reserva- 
tion and  the  rent  are  determined  • 
for  William  is  not  in  as  heir,  and 
therefore  he  cannot  have  tlie  rent. 
Huniky'a  ease^  Palm.  485."  Lord 
Nott.  MSS. 


G   £ 
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enough  to  him  to  whom  the  rent  is  reserved,  for  that  he   is 
privy  to  the  lease,  and  not  a  stranger  to  the  lease,  8fc. 

214  a.  This  case  being  by  deed  indented/  is  evident,  and  it  hath 

16^'  Vid!'sert!  ?8.^*  ^^^^  touched  before  ( i  2.) ;  but  if  that  two  joint-tenants,  w  ith- 
(Post,  318  a.  47  a.)     o^t  a  deed  indented,  make  a  lease  for  life,  reserving  a  rent  to 

one  of  them,  it  shall  enure  to  them  both,  in  respect  of  the  joint 
reversion.  And  so  it  is  of  a  surrender  to  one  of  them,  it 
shall  enure  to  them  both* 

(Ante,  192  a.    6  Rep.      If  two  joint-tenants,  the  one  for  life,  and  the  other  in  fee, 
53  b*.  AAte  193  a.)     joiQ  ^  &  lease  for  life,  or  a  gift  in  tail,  reserving  a  rent,  the  rent 

shall  enure  to  them  both  ;  for,  if  the  particular  estate  deter* 
mine,  they  shall  be  joint-tenants  again  in  possession.  But  if 
tenant  for  life,  and  he  in  the  reversion,  join  in  a  lease  for  life^ 
or  a  gift  in  tail  by  deed,  reserving  a  rent,  this  shall  enure  to 
the  tenant  for  life  only,  during  his  life,  and  after  to  him  in  the 
reversion,  for  every  one  grants  that  which  he  may  lawfully 
Vid.  sect.  58.        grant ;  and  if,  at  the  common  law,  they  had  made  a  feoffment 

in  fee  generally,  the  feoffee  should  have  holden  of  the  tenant 
for  life  during  his  life,  and  after  of  him  in  reversion :  and  so 
(o)  Mich.  36  &  sr  EH.  it  was  holden  (o)  in  the  king*8L  bench. 

lilTTLETON.  THE  second  tking(l22)is,  that  no  entry  nor  re-entry  (which 
[Sect.d47*  214a.]  is  all  one)  (123),  may  be  reserved  or  given  to  any  person,  bat 
and  twt  by  a  strcMger:   ^^j^  ^^  the  feoffor,  or  to  the  donor,  or  to  the  lessor,  or  to  their 

heirs ;  and  such  ( 1 24)  re-entry  cannot  be  given  to  any  other  per^ 
son  (k  2).  For  if  a  man  letteth{l2>5)land  to  another  for  term 
of  life  by  indenture,  rendering  to  the  lessor  and  to  his  heirs  a 
certain  rent,  and  for  default  of  payment  a  re-entry,  Sfc.  if  af 
terward  the  lessor  by  a  deedgranteth  the  reversion  of  the  land 
to  another  in  fee,  and  the  tenant  for  term  of  life  attorn,  4'c. 

(122)  est  not  in  Roh.  bat  ifk  L.  (1S4)  reenter'reta  in  L.  and  M. 

and  M.  and  Uoh. 

(1S3)  ne  added  in  U  and  M.  and  (l«5)  eerteine  added  in  L.  and  H» 

Koh.  and  Roh. 

(1 2.)  Ante,  ^92  a.  vol.  1.  p.  734»  As  to  the  reservation  of  rent  in  case 
of  leases  made  by  virtae  of  powers  in  marriage  settlements,  see  47  a.  post. 
Chap,  83.  Of  Leases.— [£5.] 

(K  2.)  A  right  of  entry  always  supposes  an  estate ;  and  if  a  grant  is 
made  jto  a  man  reserving  rent,  and,  in  default  of  payment,  a  right  of  eatry 
is  frnint^4  to  9  8trang«^,  i%  is  voirf.    Sa^tk  v.  Packlwrit,  3  Atk.  IH,-* 
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tf  the  rent  be  after  behind^  the  grantee  of  the  reversion  may 
diUrain  for  ihe  rent,  because  that  the  rait  is  incident  to  the 
meruon ;  but  he  may  not  enter  into  the  land  and  oust  the 
tenant,  as  the  lessor  misht  have  done,  or  his  heirs,  if  the  re-  norCaieommmn  law)  by 

.  .  .  .  auignet4  in  detd^ 

Ttnion  had  been  continued  iii  them,  ^r.  Jtnd  in  this  case 
ihe  entry  is  taken  arcay  for  ever ;  for  the  grantee  of  the  re- 
version cannot  enter,  causa  qua  supr&.  jfnd  the  lessor  nor 
his  heirs  cannot  enter ;  for  if  the  lessor  might  enter,  then  he 
ought  to  be  (126)  in  his  former  state,  ^t.  and  this  may  not  be, 
because  he  hath  aliened  from  him  the  n  version. 

Here  littleton  recitetb  one  of  the  maxims  of  the  common  214  a. 

law;  and  the  reason  hereof  is,  for  avoiding  of  maintenance, 
suppression  of  right,  and  stirring  up  of  suits  :  and  therefore 
nothing  in  action,  entry,  or  re-entry,  can  be  granted  over;  for 
so,  under  colour  thereof,  pretended  titles  might  be  granted 
to  great  tnei^  \\4iereby  right  might  be  trodden  down^  and  the 
weak  oppressed,  which  the  common  law  forbiddeth,  as  men 
to  grant  before  tliey  be  in  possession. 

"  To  the  feoffor,  or  to  the  doner,  ^'c.  or  to  their  heirs,  SfcJ*  214  b. 

Here  is  to  be-observed  a  diversity  between  a  reservaftion  of  a  in  Srolasf  ictae's  case, 
rent  and  a  re-entry ;  for  (as  it  Iiath  been  said)  a  rent  cannot  C"°"*  ^^0 
be  reserved  to  the  heir  of  the  feoffor,  but  the  heir  n;ay  take 
advantage  of  a  condition,  which  the  feoffor  could  never  do. 
As  if  I  infeoff  another  of  an  acre  of  ground,  upon  condition       15  E.  4.  iia. 
that  if  mine  heir  pay  to  the  feoffee,  &c.  twenty  shillings,  that 
be  and  his  heirs  shall  re-enter,  this  condition  is  good ;  and  if 
after  my  decease  my  heir  pay  the  twenty  shillings,  he  shall  re- 
enter, for  he  is  privy  in  blood,  and  enjoy  the  land  as  lieir  to 
ine. 

ALSO,  if  lord  and  tenant  be,  and  the  tenant  make  a    LITTLETON. 
lease  for  term  of  life,  rendering  to  the  lessor  and  his  heirs  [Sect.348.  215  b.] 
such  an  annual  rent,  and  for  default  of  payment  a  re-entry,  •rmiaw. 

ifc.  if  after  the  lessor  dieth  without  heir  during  the  life  of 
the  tenant  for  life,  whereby  the  reversion  cometh  to  the  lord 
by  way  of  escheat,  and  after  the  rent  of  the  tenant  for  life 
u  behind,  the  lord  may  distrain  the  tenant  for  the  rent  be- 

(126)  en-a  in  L.  and  M.  and  Roh. 
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kmd;  but  he  may  mot  enter  inio  the  kmd  by  force  cf  tie  €OH- 
dUiM,  4pc.  because  that  keimot  heir  to  the  (1£7)  lessor^  Sfc. 

iif  ^^  ^*  ^^  ^^^"^  ^'  appeapeth,  diat  the  loid  by  escheat diall  dis- 

tnia  £3r  the  rent,  and  yet  the  reat  was  reserved  to  the  lessor 
tDE.x  Reaoeit  14.    and  his  heirs;  but  both  assignees  in  deed  and  assignees  m  Liw 

«haU  have  ihe  rent,  because  the  rent  bei^g  reserved  of  in- 
heritance to  him  and  his  heirs,  is  incident  to  the  reveruon, 
and  goeth  with  the  same.  But  if  the  rent  were  Deserved  to 
him  aad  his  ass^ns^  and  the  lessor  assigned  over  the  rever- 
sion^  asid  dieth,  the  assignee  shall  aot  have  die  rent  after  hit 
lAa^^  iIl  ira.)     deceasCy  because  the  rent  determined  by  his  death.  Cor  that  it 

WMM  not  reserved  to  hun^  his  heirs  and  assigns. 

^  But  he  maynotetiter  i$do  the  land  by  forceof  tiit  eon- 
diiioHf  ifc**  Hereby  h  appeaielfat  4iat  at  the  common  law, 
neither  assigns  in  deed  nor  assigns  in  law  conld  have  taken 
<he  benefit  of  either  entry  or  te^ntryj  by  force  of  Ihe  ccn- 


\Pa1^^'  ^  E.3.      T^  gaanian  in  duvalry  0)>or in  socage,  dhall,  in  die  rigjbt 


<^d.iis.  Ji*.     _  of  the  heir,  take  benefit  of  a  condition  byentryor  re-entry. 

Id  Asa.  jpl.  IS.  Iib.r.  *  •  . 

f»l.z.   TJieEadiif    by  the  rommon  law,  and  so  it  is  here  implied. 


lScdford!8t 

2I4fa«  Oujr  audior  (sect  347.)  speakelh  of  natural  persons  for  an 


Mon4/4t  Iridb/^T-   "^^^^^pl^t  CotfT  if  a  bishop,  archdeacon,  parson,  prebend,  or 
^1  H.  r.  sao.  any  other  body  politic  or  corporate^  ccclcsiasriail  or  temporal, 

snake  n  ieasc^  &c  upon  oooditioa,  his  suocessor  may  enter 
Sat  the  cosiditiQn  broken,  for  they  are  privy  in  cig|iL 


iPOiA,  ^JtL) 


«r«r«e«c«rs,  inr«.  Aod  SO  if  a  snan  have  a  lease  for  yean,  and  demise  or 

d:iiaUje;  fpool  die  samc  npoa  condition,  &c«  and  die,  his  executors  or 

ndooaistrators  shaU  enter  for  the  coudition  broken,  for  diey 
aae  privy  ia  riglbl;  and  represent  the  person  of  the  dead. 

£]5a.  ("<;)  If  cestifjr  {p»  luf  had  made  a  lease  for  yean,  &C.  upon 

^'  ^  condition,  the  feofiees  should  not  enter  for  the 


hrokeii,  for  Ifaey  are  privy  in  estate,  but  not  privy  in  blood. 

2I4b.  **  Far  default  of  payment  a  re-entry,  ifcT    Hereupon  n 

7^^SSZ]"'  to  be  coUecled  diven  diversities.    First,  between  a  condidon 

(137)  leMor^etjS^r,  U  and  51.  and  RoIl 


(W  R£|».  4?.) 
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that  requireth  a  re-entry,  and  a  limitation  that  ipso  facto  de*  (Plo.  24f  a.   i  KoL 

.      .    ,  V  r^r\'^  Abr.  411.    PoBt, 

temuoeth  toe  estate  without  any  entry.    Uf  this  first  sort,  no  379  a.) 

stranger,  as  littleton  saith,  shall  take  any  advantage  as  hath 

been  said.    But  of  limitations  it  is  otherwise.     As  if  a  man 

Biake  a  lease  quoudque^  that  is,  until  I^  S.  comes  from  Rome, 

the  lessor  grant  the  reversion  ot er  to  a  stranger,  I.  S.  comes 

from  Rome,  the  grantee  shall  take  advantage  of  it  and  enter, 

because  the  estate   by  the  express  limitation  was  deter- 

Dioed(L2). 

So  it  is,  if  a  man  make  a  lea&e  to  a  woman  quamdiu  casta  Register  S4tf.   PI, 
vixaii,  or  if  a  man  make  a  lease  for  life  to  a  widow  si  tarn'  Formedon  68. 
diu  in  pur  A  viduitate  viveret.   So  it  is,  if  a  man  make  a  lease  ^^  ^for's^^^'Mary** 
for  a  hundred  years,  if  the  lessee  live  so  long,  the  lessor  Portington's  ease, 
grants  over  the  reversion,  the  lessee  dies,  the  grantee  may 
enter,  cuiis^  qua  suprd. 

2.  Another  diversity  is  between  a  condition  annexed  to  a  wofacondiOonto 
ntehold,   and  a  condition   annexed  to   a  lease  for  years,  years; 
For  if  a  man  make  a  gift  in  tail,  or  a  lease  for  life,  upon  con-  ^*  c^jjjjj^^n  Tn^Abr! 
dition.  that  if  the  donee,  or  lessee,  eoeth  not  to  Rome  be-  11  H.  7.  L'opinion  d^ 

'  .  .        .^         ,  .11  .  ,       .       Bromley.    10  E.  5«. 

fore  such  a  day,  the  gift  or  lease  shall  cease  or  be  void ;  the  10  Ass.  pi.  34.    PI. 
grantee  of  the  reversion  shall  never  take  advantage  of  tliis  Jv°"\'9^;  9^]^nIto. 
condition,  because  the  estate  cannot  cease  before  an  entry ;  U  Rol.  Abr.  475. 

'  "^      Noy.  7.    3  Rep.  64  b. 

^  65.   8  Rep.  95.   Post, 

(Lf.)  Between  a  condition  and  a  limitation  there  is  this  difference  :-•  tl5  b.) 
A  hantatSon  marks  Ifae  almost  time  of  continuance ;  a  condition  marks 
some  crent,  which,  if  it  happens  in  the  course  of  that  time,  is  to  defeat 
the  estate.  Thns  A.  gives  lands  to  B.  for  twenty  years.  In  this  case  the 
estate  may  endure  to  the  end  of  that  period,  so  that  it  may  be  fully  com- 
pleted. The  space  of  twenty  years  is  the  period  for  which  tiie  estate  is 
ID  cootiniie ;  and  the  words,  appointing  U^s  to  be  the  time  of  continn- 
sace»  are  called  the  limitation,  from  tiieir  ascertaming  the  boondai^  of 
te  estate.  Bot  if  a  chmse  introdoced  by,  and  concluding  in  words  of 
cooditioa,  is  addcd^  that  if  somewhat  shall  be  done,  or  omitted  by  either 
of  the  parties,  or  by  any  other  person  in  the  meantime,  that  then  the  term 
of  tmtuPr  yean  shall  cease  and  be  void,  this  a  clause  of  condition ;  and 
oa  the  nse  of  the  event  on  which  the  term  is  to  cease,  or  be  avoided, 
sad  a  parsnlt  of  title  by  entry  or  claim,  the  condition  will  put  an  end 
to  the  estate  of  the  person  to  whom  the  limitation  is  mado^  and  of  all 
persons  claiming  nnder  him,  though  the  period  to  which  it  was  extended 
a  its  liaiitation,  is  not  yet  arrived.    Prest.  Est.  33. 

K  coaditioD,  properly  so  called,  annexed  to  an  estate,  differs  from  what 
is  termed  a  conditional  limitation  in  this,  that  it  is  the  proper  effect  of  a 
condition  to  give  title,  by  the  breach  of  it,  to  the  grantor,  or  those  claim- 
iac  from  lam  the  reversion  in  the  lands ;  a  conditional  limitation  limits  the 
estate  orer  to  a  stranger :  and  in  the  case  of  a  conditional  limitation  iho 
estate  es|nrea  and  determines  of  itself,  without  any  act,  as  entry  or  claim, 
to  be  done  or  amde  by  him  who  has  the  expectant  interest :  whereas 
in  the  case  d  a  condition  properly  ao  called,  advantage  must  be  takea 
of  the  Innncli  of  it,  by  the  activity  of  the  grantor,  his  heirs,  or  assigns. 
tWoodd.  143,4.  SBI.  Com.  155.  Feam.  Cont.  Kern.  101.  400.  The 
^Ktiiat  of  ranaiudars  will  W  considered  in  the  neat  chapter. — [£d.] 
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but  if  the  lease  had  been  but  for  years,  (bere  the  grantee 
shoidd  have  taken  advantage  of  the  like  condition,  because  die 
lease  for  years  ipso  faclo  by  the  breach  of  the  cmtditioo 
without  any  entry  was  void ;  for  a  lease  for  years  may  begin 
without  ceremony,  and  so  may  end  without  ceremony ;  but 
an  estate  of  freehold  cannot  begin  nor  end  without  cercmoay. 
And  of  a  void  (bbg  a  stranger  may  take  benefit,  but  not  of  a 
voidable  estate  by  entry. 

215  a.  Another  diversity  is  in  case  of  a  lease  for  years,  where  the 

■j\  1  b,''  i'roI.  Ahr!      condition  is,  that  the  lease  shall  cease  or  be  void,  as  is  afore-   . 
iJj.   3  Hep,  H.)        taiA,  and  nhere  the  condition  is  that  the  lessor  shall  re-enter, 
fur  there  the  graatee,  as  Littleton  saith,  shall  never  take  bene- 
fit of  the  condition. 

PI.  Com.  Bromung't      And  it  is  to  be  observed,  that  where  the  estate  or  lease  is 
'  ipjo  J'aclo  void  by  the  condition  or  limitation,  no  acceptance 

of  the  rent  after  can  make  it  to  have  a  continuance :  other- 
wise it  is  of  an  estate  or  lease  voidable  by  entry(128). 

or  <u  fa  ■  cOTKfifum  in        Another  diversity  is  between  conditions  in  deed,  whereof 
''■"'•  GulTicicnt  hath  been  said  before,  and  couditions  in  law.     As 

if  a  man  make  a  lease  for  life,  tliere  is  a  condition  in  law  an- 
nexed unto  it,  that  if  the  lessee  doth  make  a  greater  estate.  Sec. 
tiiat  then  the  lessor  may  enter.  Of  this  and  the  like  coudi- 
tions ill  law,  which  do  give  an  entry  to  the  lessor,  the  lessor 
himself  and  hb  h«n  shall  not  only  take  benefit  of  it,  but 
also  his  assignee,  and  the  lord  by  escheat,  every  Mie  for  the 
condition  in  taw  broken  in  thar  own  time. 

It  Saiin.  tsi.  236.  Another  diversity  there  is  between  tlie  judgment  of  the 

common  law,  whereof  litileton  wrote,  and  the  law  at  this 

(t<3)  Because  lli«  acreptBDce  of  4113.),  yet  it  i>  an  ulmlsuon  ofa 

Tmt  raiiDot  iiiukc  >  new  lease,  and  tenancy  from  year  to  year,  and  tlm 

the  old  one  wai  determined ;  bat  lessee  trill  thereby  be  entitled  to 

the  acceptance  of  the  rent  isasuf-  half  a  year'i  notice  to  quit  Doe,i. 

cirnt  dcclsrationj  that  it  is  the  lc«-  lUartin  v.  Haiti,  7  T.  R.  80.  .  Et 

»or'«  will  to  continiiE  (lie  leaie,  for  vid.  DtJia,   d.  Bntne  t,   Rinciint, 

heisnot  emitlcd  to  the  rent  bat  10Ea5t,a61.  But,  in  order  to  raise 

by  the  lease.    [Note  ta  tl\t  lllh  tdi-  an  implied   tenancy  from  the  re- 

'"«".]  crpiptof  rent,  it  ninsl  Bppnsr  that 

[Tliough  acceptance  of  rent,  a)  the  rent  waa  paid  and  received  at 

renr,  by  a  reniaindcr-man  will  not  between  landlord  and  tenant,  and 

■tinoniit  toaconlirmationof  alease  that  it  was  not  attributable  to  an- 

void    us  against  him    [Sijmmn  v.  other  ennaideratioa.  Right  1.  ttae- 

JliUclur,  !)oii|?l.  51,     GeadrigU,  d.  Jta,  S  East,  260.    Et  vid.  10  Eait, 

Carter  v.  Slraplian,  1  Cowp.  Wd.  iBB,  9.     Dot  t.  Qxigkt,  t  Cunp. 

JtM^,  d.  Y^t  f,  Chmk,  t  Cowp.  H.  P.  C  50S.]— tBd-l 
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cUy,  by  force  of  the  statute  (*)  of  32  H.  8.  c.  34.  (m  2)  (r).  Con$iructicn  of  thi 

ror  by  the  comtnon  law  no  grantee  or  assignee  of  the  rever-  (•)  32  H.  8.  cap.  34. 

sioQ  could  (as  hath  been  said)  take  advantage  of  a  re-entry  (II)*$6*HT.^trt  Eotre 

bj  force  of  any  condition.    For  at  the  common  law,  if  a  cog-  49. 

man  had  made  a  lease  for  life,  reserving  a  rent,  &c.  and  if 

the  rent  be  behind  a  re-entry,  and  the  lessor  grant  the  rever^ 

sioo  over,  die  grantee  should  take  no  benefit  of  the  condition, 

for  tbe  cause  before  rehearsed.     But  now  by  the  said  statute 

of  32  H.8.    the  grantee  may  take  advantage  thereof,   and         C^^^*  175  b.) 

upon  demand  of  the  rent  and  non-payment,  he  may  re-enter. 

By  which  act  it  is  provided,  that  as  well  every  person  which 

shall  have  any  grant  of  the  king  of  any  reversion,  &c.  of  any 

lands,  8cc.  which  pertained  to  monasteries,  8cc.  as  also  all 

other  persons  being  grantees  or  assignees,  &c.  to  or  by  any 

other  person  or  persons,  and  their  heirs,  executors,  successors, 

and  assignees,  shall  have  like  advantage  against  the  lessees,  8u;. 

bj  entry  for  non-payment  of  the  rent,  or  for  doing  of  waste, 

or  other  forfeiture,  &c.  as  the  said  lessors  or  grantors  them- 

idves  ought  or  might  have  had.     Upon  this  act  divers  reso- 

lations  and  judgments  have  been  given,  which  are  necessary 

to  be  known. 


1st.  Tliat  the  said  statute  is  general,    viz.    (s)  that  the  («)  PI-  Com.  H 

.  ,,         Onmge'i  case,  175. 


HUIttHd 

^mm^     ^-<w«w£       175. 

gnuitee  of  the  reversion  of  every  common  person,  as  well  as  176.  M.'io  &  11  EUs. 

180.    Dier.   ibid. 


of  the  king,  shall  take  advantage  of  conditions.  uEliz:  Dyer  309. 

Wyater's  c»«e. 

2.  That  the  statute  doth  extend  to  grants  made  by  the  suc- 
cessors of  the  king,  albeit  the  king  be  only  named  in  the 

act. 

3.  That  where  the  statute  speaketh  of  lessees,  that  the 
nine  doth  not  extend  to  gifts  in  tail. ' 

■<  ■        ■  ■    n^—i ^— ^— ^■^—W ^■■■— ^»i^.MM— ^i— ^»  ■  I    I 

(M  2.)  This  statute  was  occasioned  by  the  dissolution  of  religious  houses. 
At  conmoo  law  coTenants  in  leases,  like  other  covenants,  coald  only 
opcnte  between  the  parties  and  their  privies ;  that  is,  those  who  were 
Kin  or  executors  to  the  covenantors  or  tiie  covenantees ;  so  that  ^ntees 
of  reversions  of  lands  held  of  religious  houses,  could  not  avail  them- 
sdves  of  the  benefit  of  covenants  in  leases  granted  to  their  tenants :  and 
teaantB,  on  the  other  hand,  were  deprived  of  advantages  stipulated  by 
their  former  landlords.  The  first  provision  on  this  head  was  the  statute 
31 H.  8.  c.  13.  which  gave  the  king  aU  advantage,  whetlier  of  covenants, 
conditions,  or  the  like,  as  the  lessor  would  have  had.  By  stat.  St  H.  8. 
c.  34b  this  was  extended  to  the  grantees  of  the  king ;  and  further,  to  make 
lliia  equitable  remedy  universal,  mutual  redress  is  given,  in  all  cases  of 
hadlord  and  tenant,  where  the  former  grants  his  reveralcn  to  another. 
4  Reev.  UisU  234,  5.— [&/•] 
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Who  entitled  to  enter        4.  That  M'here  the  statute  speaks  of  grantees  and  assignees 

eu  ti$8ignee$  within  ilm  , 

statute^  or  Hot.  of  tlie  reverbion,  (t)  tliat  an  assignee  of  part  of  the  state  of 

(0  i*l.  Com.  Kid.       ^g  reversion  may  take  advantage  of  the  condition.    As  if 

wellye  s  case,  69.  ^  ^  ^ 

Vid.  Dyer.  Mich.  14    lessee  for  life  be.  &c.  and  the  reversion  is  granted  for  life.  &c. 

6  15  Elil.  309.  -r-.i-i  r  «.  ,...  . 

<i  Rol.  Abr.  472.  bo  if  lessee  for  years,  occ.  be,  and  the  reversion  is  granted 
f«  a.  ^i^RoL^br!  ^^^  y^^h  ^^^  grantee  for  years  shall  take  benefit  of  the  con- 
i"i"  -^V**  ?i?*^,^*j'  dition,  in  respect  of  Uiis  word  (executors)  in  the  act. 

7  E.  3.  54.  Sunile  ad-  '  '^  '^ 

judged  in  Comnuini  Banco  in  tlie  Lord  Dyci**!!  time.    Pascb.  17  Eliz.    Mich.  14  St  15 
£liz.  Dyer  S09.  adjudged  Winter's  case. 

Of)  Lib.  5.  fol.  54.  5,  That  a  grantee  of  part  of  the  reversion  shall  not  Cti)  take 

Knight's  case.    Win-  °  \  ^  , 

tar's  case,  nbi  supra,    advantage  of  the  condition.     As  if  the  lease  be  of  three 

Knight's  case,  ubi  ^  ...  .   ^.  .         . 

supra.  acres,  reserving  a  rent  upon  condition,  &nd  the  reversion  19 

granted  of  two  acres,  the  rent  shall  be  apportioned  by  the 
act  of  the  parties,  but  the  condition  is  destroyed,  for  that  it 
is  entire  and  against  common  right. 

6.  That  in  the  king's  case,  the  condition  in  that  case  is 
not  destroyed,  but  remains  still  in  the  king. 

Lib.  4.  fot.  120.  7.  By  act  in  law  a  condition  may  be  apportioned  in  the 

umpers  case.  ^^^  ^^  ^  common  person ;  as  if  a  lease  for  years  be  made 

of  two  acres,  one  of   the  nature  of  borough  English,  the 

(4  Leo.  27<  S8.  S9.     other  at  the  common  law,  and  the  lessor,  having  issue  two 

sons,  dietb,  each  of  them  shall  enter  for  the  condition  broken : 
and  likewise  a  condition  shall  be  apportioned  by  the  act  and 
wrong  of  the  lessee,  as  hath  been  said  in  the  Chapter  of 
Rents. 

iTesolved  in  Duke's         g.  If  a  lease  for  life  be  made,  reserving  a  rent  upon  con- 
case.   Pasch.  so  Eliz.    ,..„,,  ,     .  -  -    T  ... 
in  Communi  Banco,     dition,  occ.  the  lessor  levies  a  fine  of  the  reversion,  he  is 

^  me s case,  1  .  .  gj^^^g^  ^j.  a33|giieg  ©f  the  reversion;  but  without  attornment 

he  shall  not  take  advantage  of  the  condition,  for  the  makers 
of  the  statute  intended  to  have  all  necessary  incidents  oh^ 
served,  otherwise  it  might  be  mischievous  to  the  lessee  (129)- 

9*  There  is  a  diversity  between  a  condition  that  is  corn- 
el RoL47Z.   Hob.     pulsorv,  and  a  power  of  revocation  that  is  voluntary;  for  a 

313.  Post,  t57.«65b.  /,    ,   ,    a  e  .'  u    w 

1  Hep.  iiy.  ti3.y       i3aan  that  hath  a  power  of  revocation  may  by  bis  own  act 

extinguish  his  power  of  revocation  in  part,  as  by  levying  of  a 
fine  of  part ;  and  yet  the  power  shall  remain  for  the  residue, 
because  it  is  in  nature  of  a  limitation,  and  not  of  a  condi* 

(1S9)  Attornment    being  taken      seems  to  be  otherwise  now.    IKote 
sway  per  4  &  5  Ann.  c.  IC.  the  law      to  the  llth  edithn.] 
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6an  ;    rad  so  it  was  resolred  (u>)  in  die  Earl  of  Shrewsbury's  (»)  a*  EK«*  I>y«  S§. 
K,  IB  the  court  of  warc^  P.  S9  ISiiz.  and  Mich.  40  &  41 


IQl  If  Ihe  lessor  fiargani  oiid  «eU  Ihe  revemoo  by  deed  in-  (i  jttp.  173K  4RefL^ 
denied  and  inrolled,  the  bargaiaee  is  iiot  in  the  per  by  the  ^J^y  (i  r^^I^) 
huffkiaor^  and  yet^  is  aR  assignee  within  die  stalnte.    *So  ^I5b 

if  Ibe  lessor  grant  the  reversionan  £9e  to  the  tMe  of  A.  and  his 
har%  A^isM,  sufficient  assignee  within  die  fltatule,  because  he 
conies  in  1^  the  act  and  limttitfion  of  <be  party,  afteit  he  as 
in  the  jMst,  and  tlie  words  of  the  statute  be,  io  mr  by^  and 
AcgrteaasigBees  to  him,  although  they  be  not  by  him :  but 
aucbaaconiKin  merely  by  act  inlaw,  as  the  lord  of  tlie  vil- 
lain, (he  lord  by  esdieat^^ie  lord  that  enteredi  or  tdaimetfa  for 
fperlmain^  or  die  like,  ^sii  Aot  take  benefit  of  ibis  «latiite« 


It.  If  die  lessor  in  the  case  before  bargain  and  sett  the  ll^.  s.  fbi  lis.  MiB* 
revenioB  by  deed  indented  and  inroUed,  or  if  the  lessor  niake  r^.' 92.^Fraiioe*g  ' 


a  feoflTment  in  tee,  and  the  lessee  re-enter,  the  grantee  or  ^^P'  ^^^  ^*   ^  '*•*• 
ffSee  shall  net  tidee  any  adfanta^e  of  any  conditioi^  without 
naki^  aeiice  Io  Ifaeiessee. 

12.  Albeit  Aeiriioie  words  of  the  statute  be,  fornon-pay-  AndBowatatmsiiv- 
meat  of  the  cent,  ar  for  doing  of  waste  or  other  forfeiturp,  ^jo^,  i^  &  is^lil 
^  the  ^ranftees  or  assignees  shall  not  take  benefit  of  eveiy  "^^^JJ^^^**^ 
fariBStwe,  byisfceof  a  condition,  but  only  of  ancfa  condi-  ViiL  l>^^09.  (PlAi 
iioas  aaeitberaie  laodeat  to  Ibe  reversioa,  as  rent,  or  for  i  i^eo.  £2.) 
die  benefit  of  the  state,  as  for  not  doing  of  waste,  for  keeping 
the  bouses  in  reparatton,  for  making  of  fences,  scouring  of 
dbcbea,  for  fHreserviag  of  woodsy  or  such  like,  and  not  for  tiie 
payaicnt  ot  any  jam  in  gross,  delivery  of  corn,  wood,  or  the 
liloe,  so  as  otiser  forfeiture  shall  be  taken  for  other  forfeitures 
like  to  those  examples  which  were  there  put,  videlic^i,  of 
payoient  of  rent,  and  not  doing  ot  wa^te,  which  are  for  the 
benefit  of  the  reversions  ( 130). 

Littletoii  (sect.  325.)  saith.  If  tie  rent  be  not  paid  at  sucli  ^1  b. 

time,  iken  «ay  tht  fet^or  or  bis  hdr$  entcr^  ^c.  By  thk  J/^ u^Uie'^lTj!^ 
section,  and  by  the  CiSr£.)  therein  contained,  sis  things  are  to  ^oUke^dtamUge^m, 
be  cmderstood. 

<tJ0)^  Itkasalsolieenlipidfipoii  ihonlJ  be  latrful  to  thcles^soratiil 

t^is  hUtote,  tiaX  if  a  man  nakeA  a  tits  assigns  to  rc-cator,  and  tiien 

lesae  for  yeari^  upon  coa(iiti<m,  that  t1i«    l^'ssor  asfigm    the   reversion 

tf  dK  rest  dwuld  be  in  anear,  it  over,  and  tbe  lenee  aUonu^  and 
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Demand.  Fjrst,  where  our  author  sailli,  if  the  rent  be  behind,  lliat 

[when  neeetutry;         ,  ,  i      *    i  •    •  - ,  •<•    ■      j-     a* 

(x)  40  Ass.  11.  though  the  rent  be  behiDd  and  not  paid  (x)^  yet  if  the  feoffor 

?t^»^\.^,.«  u  ^     ^^^^  not  demand  the  same,  &c.  he  shall  never  re-enter(N  2), 
76.    SO  H.  6.  di;.         because  the  land  is  the  principal  debtor ;  for  the  rent  issueth 

«H.6.46.     IM.  '  ' 

£?"lrt*^i«Tw  1*1  ?»*!i'  the  lessor  dies,   the   pran tee  shall  for  voucher.    Infra 585  b.    On  the 

r™  ffP*     Lg  fol  7S    "°*  **^^  advantage  of  the  fondi-  other  hand,   the  grantee    of    the 

jjtrangc  8  case,  10  .   a.  ^^^  ^^^  vtw^l  of  these  vronJs  "  hU  wliole  estate  in  reversion  ui  part  is 

VK^AiToAAn    i>orV    *<«>«f"  in   t'»e  reservation  of  the  not  an  assignee  ^iUiin  the  32  «.  8.: 

t!  ft*r'  N    •  «s\     condition;  the  condition  being  that  as  if  the  reversioner  in  fee  of  fo«r 

•ecu  8Jf/.   xsoy.  zd.;     y^q  and  his  assijjns  .shall  eutrr.     By  aeres  grants  two  acres  in  fee,  the 

Brown,  serj.  who  moved  tlic  case  grantee  cannot  enter;  which  alsa 
in  C.  U.  ex  relatione  T.  Hurst.-*  is  very  different  in  tiie  case  of  war- 
It  appears,  therefore,  that  this  re-  ranty,  for  the  feoffee  of  two  acre« 
icrvatiou  of  condition  b  to  be  is  an  assignee  for  voncber.  Infra 
resembled  to  snch.  a  reservation  315  a." — Lord  Nott.  MSS. 
•f  rent  as  is  mentioned  in  page  [it  may  be  furtlicr  ottserred  on 
47  a.  which  determined  by  the  tlie  constrnction  of  this  statute,  that, 
death  of  the  lessor ;  but  that  never-  if  mortgagor  and  mortgagee  nwke  a 
theless  the  grantee  shall  have  ad-  lease  in  which  tlie  covenants  for  the 
vantaee  of  the  condition,  dnringtliA  rent  and  repairs  arc  only  with  the 
life  of  the  grantor,  by  the  33  U«  8.  mortgagor  and  his  assigns,  die  at* 
Snpra  915  b.  So  note,  the  grantee  signee  of  the  mortgagee  cannot 
of  part  of  the  reversion  in  tlie  maintain  an  action  for  the  breadi  of 
whole  sliali  take  advantage  of  a  tliese  covenants,  boeanae  they  are 
condition ;  for  to  this  purpose  the  collateral  to  his  grantor's  intercut 
grantee  of  a  reversion  for  life  or  iii  the  iand,  and  therefore  do  not 
years  is  an  assignee  within  the  nm  with  it  fVtl>by,RuueU,ST,H» 
32  H.  8.  who  may  enter ;  which,  393.  But  the  mortgagor  himself 
nevertheless,  is  very  different  in  may.  S^dtees  v.  AaMeU,  3  T.R.  678. 
the  case  of  a  warranty ;  for  a  lessee  1 H.  Bl.  562.  For  other  cases  on  tbia 
for  life,  who  has  bnt  part  of  the  statute,  see  the  notes  to  chapter  35, 
estate  in  the  whole,  is  not  assignee  Of  Warranty,  infra.]— £d.] 

(N  2.)  See  ace.  2  Ld.  Raym.  750.  1  Salk.  250.  3  Burr.  1896,  7.  So  it  is 
if  there  be  a  nsmta^  p«gme  given  to  the  lessor  for  non-payment,  tlie  lessor 
most  demand  the  rent  befoie  he  can  be  entitled  to  the  penalty ;  or  if  the 
clause  be,  that  if  the  rent  be  behind,  the  estate  of  the  lessee  shall  cease 
and  be  void ;  becanse  the  presumption  is,  that  the  lessee  is  attendant  on 
tlte  laud,  to  save  his  penalty  and  preserve  his  estate ;  and  therefore  shall 
not  be  punished  without  a  wilful  defanlt,  which  cannot  be  made  appear 
without  a  demand  be  proved,  and  that  it  was  not  answered,  Hutt.  42. 
114.  Hob.  S07.  331.  7  Co.  56  b.  Bnt  where  the  remedy  for  recovery 
of  the  rent  is  by  distress,  there  needs  no  demand  previous  to  the  distress, 
though  the  deed  says,  that  if  the  rent  be  behind,{being  lawfully  demanded, 
the  lessor  may  distrain,  for  the  very  taking  of  tlie  distress  is  a  legal  demand. 
Hob.  207.  Moor,  883.  Ante,  144  a .  vol.  i.  p.  446.  Also  where  the  power  of 
re-entry  is  given  to  the  lessor  for  non-paymtnt,  without  any  demand, 
there  no  demand  is  necessary.  Dyer,  686.  5  Co.  40  b.  And  it  is  now 
held,  that  on  an  ejectment  brought  for  non-payment  of  rent,  an  actual 
entry  is  not  necessary.  Salk.  259.  Bull.  N.  P.  102.  And  hy  the  4  Geo.  2. 
c.  28.  s.  2.  in  all  cases  between  landlord  and  tenant,  as  onen  as  one  half 
year's  rent  shall  be  in  arrear,  the  landlord  having  a  right  by  law  to  re- 
enter for  noi:-payment  of  rent,  may,  without  any  formal  demand  or  re- 
t-ntry,  serve  a  declaration  in  ejectment  for  recovery  of  tlie  demised  pre- 
mises ;  and  bhali  recover  judgment  and  execution  in  the  same  manner  as 
if  the  rent  m  arrear  had  been  lawfully  demanded,  and  re-entry  made. 
And  if  the  lessee  or  other  person  claiming  under  the  lease,  snflcrs  judg- 
ment to  be  recovered,  and  execution  executed,  without  paying  tlie  rent 
and  arrears  with  costs,  and  without  tiling  any  bill  for  relief  in  equity 
within  Kix  calendar  months  after  snch  execution  executed,  he  shall  be 
barred  from  all  relief  in  law  or  equity,  othtr  than  by  writ  of  error. 

On  the  construction  of  this  8tatute,'it  has  been  decided,  in  a  recent  case, 
that  tbonsU  the  lease  contain  tlie  woids,  ^*  being  lawfully  demanded,"  yet 
i}\€  lessor  m:  y  bring  an  ejectment  without  any  demand,  provided  he  has  a 
ripht  of  n  -e  itry,  and  there  was  half  a  ye^*s  rent  in  airear,  and  no  saifi* 
cient  distress  on  the  premises.  Doe,  d.  Scktiefield  v.  Jlcxandery  2  Maul. 
A:  S.  525.    tt  vid.  Doe,  d.  ;SjnW*  v.  Fiuhav,  15  East.  286.— [fd] 
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oat  of  the  land^  and  in  an  assise  for  the  rent  the  land  shall 
be  put  in  view ;  and  if  the  land  be  evicted  by  a  title  para* 
mount,  the  rent  is  avoided,  and  after  such  eviction  the  per* 
son  of  the  feoffee  shall  not  be  charged  therewitli,  for  the  per* 
son  of  the  feoffee  was  only  charged  with  the  rent  in  respect 
of  the  grant  out  of  the  land. 

Secondly,  the  demand  must  be  made  upon  the  land,  be-      tehere io  be  made ; 
cause  the  land  is  the  debtor,  and  that  is  the  place  of  demand 
appointed  by  law. 

If  the  king  maketh  a  lease  for  years,  rendering  a  rent  pay- 
able at  his  receipt  at  Westminster,  and  after  the  king  grantetli 
the  reversion  to  another  and  his  heirs,  the  grantee  shall  de-  Lib.  4.  fot.  7«.  73 

.  ,  Boroughc'i^  case, 

mand  the  rent  upon  the  land,  and  not  at  the  king's  receipt  at 

Westminster ;  for  as  the  law  without  express  words  doth  ap- 
point the  lessee  in  the  king's  case  to  pay  it  at  the  king's  re^ 
ceipi(o  2),  so  in  case  of  a  subject,  the  law  appoints  die  de- 
maod  to  be  on  the  land. 

If  there  be  a  house  upon  die  same,  he  must  demand  the  t?.^***^*   JSEUx. 
rent  at  the  house.     And  he  cannot  demand  it  at  the  back- 
door of  the  house  but  at  the  fore-door,  because  the  demand 
must  ever  be  made  at  tlie  most  notorious  place.     And  it  is 
Dot  material  whether  any  person  be  there  or  no» 

Albeit  the  feoffee  be  in  the  hall  or  other  part  of  the  house, 
yet  the  feoffor  need  notfyjbut  come  to  the  fore-door,  for  ^^"^  ^5!Ill'®?  S?  '^^^ 

^  .  '  46i  J  Ph.  Se  Mary. 

that  is  the  place  appointed  by  law,  albeit  the  door  be  open.' 

f2)If  the  feoffment  were  made  of  a  wood  only,  the  de-  202  a. 

mand  must  be  made  at  the  gate  of  the  wood,  or  at  some  ^'^         *•     > 
highway  leading  through  the  wood,  or  other  most  notorious 
place.    And  if  one  place  be  as  notorious  as  another,  the       (Ante,  145  a.) 
koffoT  hath  elcctiou  to  demand  it  at  which  he  will,  and  albeit 


(O  i?.)  If  thr  king  inakc«  a  lease  reservin*;  rent,  the  tenant  mnst  pay 
it  withont  demand,  as  ia  said,  cither  to  his  receiver  for  that  pnrpose,  or 
tt  the  receipt  of  the  excheqaer,  as  well  as  if  by  the  words  of  the  lease 
the  rent  bad  been  made  payable  at  his  evcbeqncr,  or  into  the  hands  of  his 
rcceiTer.  4  Co.  73.  Cro.  £Uz.  462.  Mod.  404.  Dyer,  87.  So  the  king 
<^all  take  advantage  of  a  condition  for  re-entry  on  non-payment  of  rent, 
without  demand,  though  the  lessor  under  whom  the  king  claims,  could 
rot  re-enter  for  default  of  pavment  of  the  >'eut  ijr^thout  a  dcmaad  made 
&*ighl'$  MSf,  5  Co.  56  a,  b.— [fJU.]  ' 
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die  feoffee  be  ii>  some  other  part  of  tbe  wood  readj  to  paj  dw^ 
lent^  yet  that  sbatt  not  avail  hioii.    Ei  sic  dt  timilibuK 


Thirdlji  and  if  die  feoffor  demand  it  on  the  grottod  at  a  p); 
which  is  not  most  notorious,  as  at  tbe  backnloor  of  a  booae, 
&c.  and  in  {rieading  tbe  feoffor  alledge  a  demand  of  the  rent 
generally  at  the  house,  the  feoffee  may  traverse  the  demand^ 
and  upon  the  evidence  it  shall  be  found  for  him^  for  that  it 
waa  a  void  demand, 

Lib*  4.  BorongheVi  Fourthly,  if  the  rent  be  reserved  to  be  paid  at  any  place 

CoACy    101  •    7v«  X   i* 

Com.  70.  from  tbe  land,  yet  it  is  in  law  a  rent,  and  the  Jieoffor  must  de- 

mand it  at  the  place  appointed  by  the  parties,  observing  that 
which  hath  been  said  before  coneernii^  the  most  notorioua 
place. 

Fifthly,  And  all  tliis  is  to  be  understood  wheD  the  feoffee 

b  absent;  for  if  the  feoffee  comeih  to  the  feoffor  at  any  place 

upon  any  part  of  the  ground  at  the  day  of  payment,  and  ofier 

his  rent,  albeit  they  be  not  at  the  most  notorious  place,  nor 

(Post,  fiia.)        at  the  last  instant,  the  feoffor  19  bound  to  receive  it,  or  else 

he  shall  not  take  any  advantages  of  any  demand  of  the  rent 
for  that  day* 

• 

mtd  «f  what  time.)  Sixthly,  therefore,  the  place  of  demand  being  now  known, 
^     ^'     '^        it  is  further  to  be  known  what  time  the  law  hath  appointed 

for  the  same.  This  partly  appeareth  by  that  which  hath  been 
last  said.  For  albeit  the  last  time  of  demand  of  the  rent  ia 
such  a  convenient  time  before  the  sun-setting  of  the  last  day 
of  payment,  as  the  money  may  be  numbered  and  received, 
notwithstanding,  if  the  tender  be  made  to  him  that  is  to  re- 
ceive it  upon  any  part  of  the  land  at  any  time  of  the  last 
(5  Rep.  114  b.)      day  of  payment,  and  be  refuseth,  the  condition  is  saved  for 

that  time ;  for  by  the  express  reservation  the  money  is  to  be 
paid  on  the  day  indefinitely,  and  convenient  time  before  the 

(9  Cro.  423.  500.)    last  instant,  is  the  uttermost  time  appointed  by  law,  to  the  in* 

tent  (131)  that  then  both  parties  should  meet  together,  the  one 
demand  and  receive,  and  the  other  to  pay  it,  so  as  the  one 

(131)  Yet  tbe  rent  U  not  due  till  cntore.    1  Sannd.  287.    Salk.  578* 

tbe  last  minute  of  the  natural  day;  [Note  to  the  tweVlh  edition.'] 

for  if  the  lessor  dies  after  sun-set*  [See  ant.  vol.  l.pt  486.  o.  (S  1.).] 

and  before  midnight,  the  rent  shall  -^Cd.] 
go  to  the  beuT;  and  not  to  the  cxe* 


CU.  XXVII.      OF   ESTATES    tTPON    CONDITION.  Sf 

shoald  not  prevent  the  other.  But  if  the  parties  meet  upon 
any  part  of  the  land  whatsoever  on  the  same  day^  the  tender 
shall  save  the  condition  for  ever  for  that  time. 

And  if  the  reservation  of  the  rent  be  (as  here  Litdeton  Lib.  5.  fol.  114. 
-    ,  ^  .      -  .  ,  ,.  •         I       -^  •     Wade**  -case.    Ph 

putteth  the  case)  at  certain  feasts,  with  condition  that  if  it  Com.  Hill  &  Gnui£e*4 

happen  the  rent  to  be  behind  by  the  space  of  a  week  after  ^n/ef  30/31. 
any  day  of  payment,  8lc.  in  this  case  the  feoffor  needeth  not  ^  H-  ^«  3« 
demand  it  on  the  feast  day,  but  the  uttermost  time  for  the  de- 
mand is  a  convenient  time  (as  hath  been  said)  before  the  last 
day  of  the  week,  unless  before  that  the  feoffep  meet  thi^  feoffor 
upon  the  land,  and  tender  the  rent  as  is  aforesaid  (y  2)^ 

If  a  rent  be  granted  payable  at  a  certain  day,  and  if  it  be  Mich.  40^4iCliz. 
bdiind  and  d^manded,  that  the  grantee  shall  distrain  for  it,  jjb.  7.  fol.  «r. 
ID  this  case  tlie  grantee  need  not  demand  it  at  the  day ;  but  if  Maunde**  case. 

be  demand  it  at  any  time  after,  he  shall  distrain  for  it,  for  the 
grantee  hath  election  in  this  case  to  demand  it  when  be  will} 
to  enable  him  to  distrain  (*)• 

« 

Regalarl  J,  when  any  man  will  take  advantage  of  a  condition^  2 18  a^ 

if  he  may  enter,  he  must  enter,  and  when  he  cannot  enter  he       Entry  or  claim. 
nmst  make  a  claim ;  and  the  reason  is,  for  that  a  freehold  and  f„d  B^Stoil^H^L'^^^^ 
inheritance  shall  not  cease  without  entry  or  claim,  and  also  the  1^3  b.   {t  R^p*  63  b.) 
feoffor  or  grantor  may  waive  the  condition  at  his  pleasure. 

(P2.)  Sach  condition,  however,  is  not  saved  by  the  attendance  of  the 
lessee  with  the  rent  merely  on  the  first  day  of  payment,  for  if  the  lessor 
J)e  Bot  then  there  to  receive  it,  the  lessee  must  eqnally  attend  on  the  last 
diy.  10  Co.  129  a.  Plow.  70.  a.  b.  4  Bac.  Abr.  ift;0.  But  in  case  of  a  rent 
|«Tabic  on  a  partiouhyr  day,  or  within  a  certain  time  after,  it  is  sufficient, 
}(  the  lessee  attend  at  the  land  on  ^e  ^rst  dav  of  payment ',  and  if  the 
lessor  do  not  attend  tliere  to  receive  it,  tlie  condition  is  saved.  But  in  both 
mes  a  tender  of  the  rent  at  any  day,  witi^in  the  stipulated  number  of  days, 
to  the  lessor  himself,  although  it  be  off  the  premises,  is  sufficient.  Cropp 
V.  UnUfUtmy  1  Cro.  Eliz.  48.  Plowd.  70  a,  b.  10  Co.  129  a.  And  now 
b^  the  before-mentioned  stat.  of  4  Geo.  2.  c*  S8.  s.  4.  it  is  provided,  tliat 
it  the  tenant,  at  any  time  before  the  trial  in  ejectment,  (see  lioe  v.  Daria, 
7  Eait,  363.),  pays  or  tenders  to  the  lessor  or  landlord,  or  pays  into  court 
all  the  arrears  of  rent  with  the  costs,  the  proceedings  in  ejectment  shalf 
cease.  Before  this  statute  both  Uie  courts  of  law  and  the  courts  of  equity 
had  exercised  a  discretionary  power  of  staying  the  lessor  from  proceeding 
St  law,  in  cases  of  forfeiture  for  non-payment  of  rent,  by  compelling  liin^ 
to  take  the  money  du^  to  him.  See  tlie  opinipn  of  Le^,  C.  Jf.  ^n  Archer 
V.  Sam,  Andr.  341.  £t  vld..  Bull.  N.  P.  97.  2  Salk.  597*  8  Mod^  34.5* 
10  M«hL  383.  2  y em.  103.  1  Ifils.  73.  2  Stni.  900.  Where  an  ejectment  i* 
brought,  on  the  preceding  statute,  for  the  tbrfeiturc  of  a  lease,  accept- 
ance of  rent  afterwards,  by  the  landlord,  ba#  been  held  to  be  a  waiver  of 
the  forfeiture ;  for  it  is  a  penalty,  and,  by  accepting  the  rent,  the  penalty 
ts  waived.  Per  Aston,  J.  in  Doe  v.  Batten,  Cowp.  2 17.— [Kef.] 

0)  Ante,  I H  a.  vpl.  1.  p.  447.— [£</.J     ' 
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Yid.  littletoD,  cap.         As  if  a  man  grant  an  advowson  to  a  man  and  to  his  heirs 

upon  condition,  that  if  the  grantor,  8ic.  pay  twenty  pound 
on  such  a  day,  &c.  the  state  of  the  grantee  shall  cease  or  be 
utterly  void(Q  2),  the  grantor  payelh  the  money,  yet  the  state 
is  not  re*vested  in  the  grantor  before  a  claim,  and  that  claim 
^a)  PI.  Com.  Brown-  must  be  made  at  the  church,  (a)  And  so  it  is  of  a  reversion 
mr-  case,  iS3b.        ^^  remainder,  of  a  rent,  or  common,  or  the  like,  there  must 

be  a  claim  before  die  state  be  re-vested  in  the  grantor  by  force 
of  the  condition,  and  that  claim  must  be  made  upon  the  land. 

iS£.3.  1.  j1  fortiori f  incase  of  a  feoffment  which  passeth  by  livery 

of  seisin,  there  must  be  a  re-entry  by  force  of  the  condition 
before  the  state  be  void. 

Lib.  f .  fol.  50.  Sir  If  a  man  bargaineth  and  selletli  land  by  deed  indented  and 

*  inroUed,  with  a  proviso,  that  if  the  bargainor  pay,  &c.  that 
then  the  state  shall  cease  and  be  void,  he  payeth  the  money, 
the  state  is    not  re-vested   in  the  bargainor   before  a  re- 
entry (u  2).    And  so  it  is,  if  a  bargain  and  sale  be  made  of  a 
(6  Rep.  S4a.  b.   PIo.  reversion,  remainder,  advowsou,  rent,  common,  &c.    And  so 
^^'^  it  is,  if  lands  be  devised  to  a  man  and  to  his  heirs  upon  condi- 

tion, that  if  the  devisee  pay  not  twenty  pound  at  such  a  day, 
that  his  estate  shall  cease  and  be  void,  the  money  is  not  paid, 
the  state  sl,all  not  be  vested  in  the  heir  before  an  entry.  And 
so  it  is,  of  the  reversion  or  remainder,  an  advowson,  rent, 
common,  or  the  like  (s  2). 

But  the  said  rule  hath  divers  exceptions. 

ExeepHMMio  the  rule        First,  in  the  case  of  Littleton  (sect  350.)  (t  2),  for  that 

^t^dllLU)  i?fol  174   he  (^&ti  make  no  entry,  he  shall -not  be  driven  to  make  any 
Dig's  case.  20  £.  4.    claim  to  the  reversion ;  for  seeing  by  construction  of  law  the 

freehold  and  inheritance  passeth  maintenant  out  of  the  lessor; 

by  the  like  construction,  the  freehold  and  inheritance  by  the 

default  of  the  lessee  shall  be  re*vested  in  the  lessor  without 

entry  or  claim. 

(Q  2.)  See  ace.  t  Co.  50.  2  And.  8.  S  Com.  Dig.  130.  Condition  (O.  5.) 
[Ed.] 

(R«.)  A4j.  2  Co.  53  b.    Et  vid.  1  Co.  174  a.— {£</.] 

(S  2.)  An  entry  by  a  stranger  without  authority  is  good,  if  it  be  av 
sentcd  to  afterwards ;  and  it  wili  support  an  ejectment,  if  the  assent  l>e 
before  the  demise  in  the  ejectment.    Fitckel  v.  Adams,  Stra.  ll?8.^I£tf.] 

(T  2.)  The  case  put  by  Littleton  in  sect  550.  is  as  follows :  <«  If  a  lease 
be  for  nve  years,  upon  condition,  that  if  the  lessee  within  two  years  pays 
20/.  he  shall  have  the  fee,  and  livery  is  made,  the  lessee  bos  a  fee  con* 
ditiopal."  Ant.  p.  11.  In  this  case,  on  the  lessee  failing  to  pay,  the  fee 
shal)  be.  re- vested  in  the  lessor  without  entry,  because  ho  cannot  eoicr 
during  the  term,— [/;rf.] 
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2.  If  I  grant  a  rent-charge  in  fee  out  of  my  land  upon  con-  pi.  com.  Browning's 
dition,    there  if  the  condition  be  broken,  the  rent  shall  be  l^^' 
extinct  in  my  land,  because  I  (that  am  in  possession  of  the 
land)  need  make  no  claim  upon  the  land,  and  therefore  the 
law  shall  adjudge  the  rent  void  without  any  claim. 

S.  If  a  man  make  a  feoffment  unto  me  in  fee,  upon  condi-  ^^  E.  a.  i9.   20  H,  7. 

'^  4  b.    (4  Rep.  53.) 

tion  that  I  shall  pay  unto  him  twenty  pound  at  a  day,  8cc.  before  (1  Bep.  97.) 

the  day  I  let  unto  him  the  land  for  ^ears,  reserving  a  rent, 
and  *after  fail  of  payment,  the  feoffee  shall  retain  the  land  to  *218b* 

him  and  to  bis  heirs,  and  the  rent  is  determined  and  extinct, 
for  that  the  feoffor  could  not  enter,  nor  need  not  claim  upon 
the  laud,  for  that  he  himself  was  in  possession,  and  the  con- 
dition being  collateral  is  not  suspended  by  the  lease^  other* 
wise  it  is  of  rent  reserved. 

4.  If  a  man  by  his  deed,  in  consideration  of  fatherly  love.  Lib.  1.  174.  Di^pe^ 

•  •      •      1  t  ^  1  •         ti.  i.      1-i.      *^**'    0*arl.  Rot. 

ccc.  covenant  to  stand  seised  to  the  use  of  himself  for  life,  ^37  a.  26b  b.    Ante, 

aod  after  his  decease  to  the  use  of  his  eldest  son  in  tail,  the  ^^^^) 

remainder  to  bis  second  son  in  tail,  the  remainder  to  his  third 

sonio  fee^witb  a  proviso  of  revocation,  &c.  the  father  doth  niake 

a  revocation  according  to  the  proviso,  the  whole  estate  is 

nmtenant  re-vested  in  hiin  without  entry  or  claim,  for  the 

cause  aforesaid* 

« 

BUT  in  such  cases  of  feoffment  upon  condition,  where  the   I^ITTLlEtON. 
feoffor  may  lawftdly  enter  for  the  condition  broken,  ^c.(132)  [Sect.  35 1.21 8  b. J 
then  the  feoffor  hath  not  the  freehold  before  his  entry  ^c.  (133) 

This  upon  that  which  hath  been  said  is  evident,  and  need-  218  b. 

cth  no  further  explanation. 

Regularly  it  is  true,  that  he  that  enterelfa  for  a  condition  202  a. 

broken  shall  be  seised  in  his  first  estate,  or  of  that  estate  uo^tZ^^/vie^rl'y 
which  he  had  at  the  time  of  the  estate  made  upon  condition,  "  «^»*«<' »»  his  former 

....  estate, 

but  yet  thiH  faileth  in  many  cases,  a  H.  7.  7  b. 

1.  In  respect  of   impossibility.    As  if  a  man  seised  of  Exceptions  to  this  rule ; 

ik  respect  of  impossifti* 

(13S)  Ift-roH  in  L.  and  M.  and  at  his  election  to  void  or  continue    '  ^' 

l^ob.  ^  the  estate  of  the  feofTee,  which  he 

(133)  For  till  entrv  it  doth  not  will  do.    [Note  to  the  nth  edt^ton.] 
»PP€ir;  the  feoffor  having  power 

Vol.  IL  k 


4H. 

6.' 

I.  lib.  8.  r<k. 

*t.  - 

(4. 
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ham- 
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hiiids  in  the  nght  of  his  wife  maketli  a  feoffment  in  fee  by  deed 
indeuted,  upon  condition  Uint  (he  feoffee  should  demise  the  land 
to  the  feoffor  for  tiis  life,  Scc.  the  husband  dietb,  the  condition 
is  broken;  in  this  case  the  heir  of  the  husbandahall  enter  for 
the  condition  broken,  but  it  is  impossible  for  him  to  have  tlie 
estate  that  the  feoffor  had  at  the  time  of  the  canditiou  made  ; 
for  therein  he  had  but  an  estate  in  the  right  of  hia  i>\ife, 
which  by  the  coverture  was  dissolved.  And  therefore,  when 
the  heir  hath  entered  for  the  condition  broken,  and  defeated 
(he  feoffment,  his  estate  doth  vanish,  and  preaeudjr  the  slate 
is  vested  in  the  u  ife. 


C  lu  respect  of  necessity.  If  Cestuy  que  ute  after  the 
statute  of  R.  3.  and  before  the  statute  of  S7  H-  8.,  had  made 
a  feoffment  in  fee  upon  condition,  and  after  had  entered  for 
the  condition  broken ;  in  this  case  he  had  but  an  use  when  the 
feoffment  was  made,  but  now  he  sliall  be  seised  of  Uie  whole 
state  of  the  land.  So  that  as  in  the  former  case,  the  an- 
cestor had  somewhat  at  the  making  of  the  condition,  and  the 
heir  shall  have  nothing  when  he  hath  entered  for  tlie  condi- 
tion broken ;  so  in  this  case  the  feoffor  had  no  estate  or  in- 
terest in  the  land  at  the  time  of  Ihe  condition  made,  but  a 
bnre  use ;  yet,  after  his  entry  for  the  condiiion  broken,  he 
shall  be  seised  of  the  whole  state  in  the  land,  and  that  also 
for  necessity  ;  for  by  the  feoffment  m  fee  of  Cestuy  que  use, 
tlie  whole  estate  jnd  right  was  divested  out  of  the  feoffees. 
And  therefore  of  ncce^isity  the  feoffor  must  gain  the  wbok 
estate  by  bis  entry  for  the  condition  broken. 


•smb. 

(a  Kqi.  43.  *i 


Tenant  in  special  tail  hath  issue,  and  his  wife  dietli, 
tenant  iu  tail  niakeih  a  feoffment  in  fee  upon  condition,  Ihe 
issue  diclh,  the  condition  is  broken,  the  feoffor  re-enters,  be 
shall  'have  but  an  estate  for  life,  as  tenant  in  tail  apresposti- 
hiihy  of  issue  extinct  by  the  re-entry,  and  yet  he  bad  an 
estiitc  tail  at  the  lime  of  the  feoffment,  and  tliat  also  for  ne- 
cessity. 


''  3.  In  some  cases  tlie  feoffor  by  his  re-entry  shall  be  in  his 
former  estate,  but  not  in  respect  of  some  collateral  qualities. 
As  if  tenant  by  homage  encestrel  inakcdi  a  feoffment  in  fee 
upsn  condition,  and  eutaelh  upon  the  condition  broken,  it 
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shall  never  tfe  holden  by  homage  ancestral  again.  And  so  it 
is,  if  a  copyhold  escheat,  and  the  lord  make  a  feoffment  in  fee 
upon  condition,  and  entercth  for  the  condition  broken.  And 
the  reason  in  both  these  cases  is,  for  that  the  custom  or  pre- 
scription for  the  time  is  interrupted. 

Lord  and  tenant  by  fealty  and  rent,  the  lord  is  in  seisin  of  15^ ^ss.  12.  <4  Rep. 
his  rent,  the  lord  granteth  his  seignory  to  another  and  to  his 
heirs  upon  condition,  the  tenant  attorncth  and  payelh  his  rent 
to  the  grantee,  the  condition  is  broken,  the  lord  distraineth 
for  his  rent,  and  rescous  is  made,  he  shall  be  in  his  former 
estate,  and  yet  the  former  seisin  shall  not  enable  him  to  have 
^n  assise  (u  2.)  without  a  new  seisin. 

If  tenant  in  tail  make  a  feoffment  in  fee  upon  condition,  8  H.  7.  7» 

and  dieth,  the  issue  in  tail  within  age  doth  enter  for  the  con- 
dition broken,  he  shall  be  first  in  as  tenant  in  fee-simple  as 
heir  to  his  father,  and  consequently  and  instantly  he  shall  be 
remitted.  But  if  the  heir  be  of  full  age  he  shall  not  be  re-  (Post,  S50b.) 
mitted,  because  be  might  have  had  his  formedon  against  the 
feoffee,  and  the  entry  for  the  condition  is  his  own  act ;  but 
more  shall  be  said  hereof  in  his  proper  place,  in  tiie  Chapter 
of  Remitter. 


i 


If  a  man  make  a  feoffment  in  fee  of  Black  Acre  and  White  2  H.  6.  4.    (i  Rol. 

Abr.  412<j 

Acre,  upon  condition,  8cc.  and  for  breach  thereof  that  he  shall 
enter  into  Black  Acre^  this  is  good. 

If  tenant  for  life  make  a  feoffment  in  fee  upon  condition,  43  Ass.  47.    13B.4. 
and  entereth  for  the  condition  broken,  he  shall  be  tenant  for  39  Ass.  15.    11  H.  5t 
lifg  again,  but  subject  to  a  forfeiture,  for  the  state  is  reduced,  f f  Ro\f  Abr.  856. 
but  the  forfeiture  is  not  purged  (w  2.).  ^"st,  252  a.; 


(U  8.)  Contra  4  Co.  9  b.  And  tlie  reason  there  ^iveii  is,  tliat  in  the 
case  of  rent,  tfae  distress  is  in  lica  of  an  cntrv.  Vid.  15  E.  3.  Ass.  95. 
&  15  Ass.  12.     Brook,  Seisin,  38.     2  Rol.  465*.— [Et/.] 

(W  2.)  If  a  tenant  for  life,  with  continf^ent  remainder  over,  makes  a 
feoffment  in  fee  upon  condition,  and  the  contingency  happens  before  the 
condition  is  broken,  tlic  remainder  is  (ic>troyed ;  but  itMhe  tenant  for 
life  enters  for  the  condition  broken,  before  the  contingency  happens,  the 
contingent  remainder  will  be  revived,  and  the  conttn<]rency,  if  it  hap- 
pens, may  vtst.  See  Thrnnpami  v.  l^wch,  1  Ld.  Rayni.  3M.  S.  P.  Salk. 
577.    Feam.  Cont.  Rem*  500,  510. 

With  respect  to  the  effect  of  an  entry  for  a  condition  broken : — As 
the  eotry  of  the  feoffor  on  the  feoffee  for  tlie  breach  of  a  condition  de- 
feats the  estate  to  which  the  condition  was  annexed,  so  it  defeats  all 
rights  and  incvlents  annexed  to  that  estate,  as  dower  and  curtesy,  and 
all  charges  an<l(  incumbrances  created  by  the  feoffee,  during  his  posses* 

II  2 
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ILITTLETOy.  BUT  where  a  feoffment  is  made  of  certain  lands,  reserving 
[Sect.S27.  202  b.]  ^  certain  rent,  (134)  *c.  vpon  such  condition,  that  if  the  rent 
ci*miiiti*mti  eni^^Md  be  behind,  {}  So)  that  it  shall  be  lawful  for  the  f&ffw  and 
hold  iiUpaMn^ni.  (xs6)his  heirs  to  enter  (137),  and  to  hold  the  land,  until  he 

be  satisfied  or  paid  the  rent  behind,  ifc.  in  this  case  if  the  rent 
*-03  a.  be  behind,  and  the  feoffor  or  his  ^  heirs  enter,  thefet^ee  is  not 

altogether  excluded  from  /Aw  (138),  but  the  feoffor  shall  hate 
and  hold  the  land,  and  thereof  take  the  profits,  until  {139)  he 
be  satisfied  of  the  rent  behind;  and  when  he  is  satined,  then 
may  the  feoffee  ( 140)  re-enter  into  the  same  land,  and  hold 
(141)  it  as  he  held  it  before.  For  in  this  case,  the  feoffor  shall 
have {\ 40)  the  land  but  in  manner  as  for  a  distress,  un- 
tiU\43)he  be  satisfied  of  the  rent,  S^c.  though  (144)  he  take 
the  profits  in  the  mean  time  (145)  to  his  own  use,  Ifc. 

%0Q  b,  ^Jnd  to  hold  the  land  until  he  be  satisfied  or  paid  the 

VJ  K.  tVt/BanV  i?8o,  *■*'*'  behind,  Si'c,**    By  this  it  is  implied,  that  if  sach  a  feofF- 

IM/rom/*^"^*'"^  *^  *"^*  ^  ™**^'  reserving, f 6;  for  example,  eight  marks  rent  at 

ii»)  *.'()  E.  3.  tit.  Cove-  the  feast  of  Easter,  writh  such  a  condition  as  is  aforesaid,  the 

114111  3« 

feoffor  at  the  feast  day  demands  the  rent,  the  feoffee  payeth 
unto  him  six  marks  parcel  of  the  rent,  the  feoffor  enteretb 
into  the  lands,  and  takedi  the  profits  towards  satisfaction. 
Afterwdrds  the  feoffee  doth  tender  the  two  marks  residue  of 
the  rent  to  the  feoffor  opon  the  land,  who  refuseth  it.  It 
*.03  a.  *bath  been  adjudged,  that  the  feoffee  upon  the  refusal  may  en- 

ter into  the  land ;  for  when  the  feoffor  is  satisfied,  either  by 

(134)  ilfe.  not  in  L.  and  M.  (141)  eome'Comntt  in  L.  and  M. 

( 135)  a  added  in  L.  and  M.  and  Rob. 

(136)  a  added  in  L.  and  M*  (1^^)  tfr^o  ta  ierre^e^  woer  in  L. 

(137)  en  la  terre  teuus  de  eux  in  and  M.  and  Roh. 

L.  and  M.  f  143)  qti€  added  in  L.  and  M.  and 

(138)  (U  added  in  L.  and  M.  and      Roh. 

Rah.  (144)  que  not  in  L.  and  M.  nor 

(1.39)  que  added   in  L.  aud  M,  Rob. 

and  Roh.  (145)  a  son  we  demesne  not  in  L. 

(140)  re-entrer-cntre  in  L.  and  M.  and  M.  nor  Roh. 
and  Roil. 

slon.  For,  np on  tlie  entry  of  the  feoffor,  he  becomes  seised  of  an  t^stats 
patiifliount  to  that  which  was  liable  to  those  charges.    1  RoL  Abr.  474- 

With  rrgard  to  conditions  in  general,  it  may  be  further  observed,  1st. 
That  a  condition  must  defeat  tiie  whole  estate.  Ante,  note  (Y),  p.  33. 
Hd.  That  a  ccndltion  being  entire  cannot,  iu  general,  be  apportioned 
by  tlie  act  of  the  parties,  4  Co.  120.  5  Co.  54.  ;  though  it  may  be 
apportioned  by  act  of  law,  or  by  act  and  wrong  of  the  lessee.  Ante, 
!S15  a.  p^  IK).  3d.  That  a  condition  may  be  good  for  part,  and  void  for 
the  rest.  Ante,  ii.  (P),  p.  25.  Post,  379  b.  4th.  That  where  an  estate  rs 
given  upon  condition,  the  taking  possession  of  the  laud  to  which  the 
condition  is  annexed,  binds  to  llie  performance  of  the  condition,  even 
tliough  such  performance  should  be  attended  with  loss.  Dvke  of  Mon^ 
higue  V.  Beaulieu,  3  Bro.  P.  C.  277.  AiUtmey-General  v.  Christ's  Hospital, 
3  Bro.  C.  C.  16 j.    Atirniey-Cemral  v.  Andnw^  3  Ves.  jiM).  tt^o.^l Ed.] 
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perception  of  the  profits,  or  by  payment,  or  tender  and  re- 
fusal, or  partly  by  the  one  and  partly  by  the  other,  the  feoffee 
may  re-enter  into  the  land.     And  this  is  within  the  words  of  (Aotremcnt  in  case 

.  ^  ,  .  ^      ^c  obligation  on  debt 

Littleton,  viz.  *'  until  he  be  satisfied,"    And  albeit  the  feoffor  sur  contract.    Doc. 
had  accepted  part  of  his  rent,  yet  he  may  enter  for  the  con-  *^ 

dition  broken,  and  retain  the  land  until  he  be  satibfied  of  the 
whole  (x  £.).    All  which  is  worthy  of  observation. 

^*ln  this  case  the  feoffor  shall  hare  tlie  land  but  in  manner 
u  for  a  distress,  until  he  be  satisfied,  *c."  By  this  it  ap-  ^^\^\^^.l\l^^'  ^' 
peareth,  that  the  feoffor  by  his  re-entry  gaineth  no  estate  of 
freehold  (y  £.),  but  an  interest  by  the  agreement  of  the  parties 
to  take  the  profits  in  nature  of  a  distress.  And  therefore  if 
a  man  maketh  a  lease  for  life,  with  a  reservation  of  a  rent, 
and  such  a  condition,  if  he  enter  (upon)  the  condition  broken, 
and  take  the  profits  of  the  land  quousque,  &c.  he  shall  not 
have  an  action  of  debt  for  the  rent  arere,  for  that  the  free- 
hold of  the  lessee  doth  continue  :  and  therefore  the  book  (c)  (c)  2  E.  s.  fol  7. 
that  seemeth  to  the  contrary  is  false  printed,  and  the  true  case 
was  of  a  lease  for  years,  as  it  appeareth  afterwards  in  the 
same  page  of  the  leaf. 

But  herein  also  a  diversity  worthy  the  observation  is  im- 
plied, viz.  If  a  man  make  a  lease  for  years,  reserving  a  rent, 
with  a  condition,  that  if  the  rent  be  behind,  that  the  lessor 
shall  re-enter  and  take  the  profits,  until  thereof  he  be  satisfied, 
there  the  profits  shall  be  counted  as  parcel  of  the  satisfaction, 
and  during  the  time  that  he  so  taketh  the  profits,  he  shall  not 
have  an  action  of  debt  for  the  rent,  for  the  satisfaction  where-  so  E.  5.  r.  Vid. 
of  be  taketh  the  profits.  But  if  the  condition  be,  that  he  43  p  .>  21.  31  As»! 
shall  take  the  profits  until  the  feoffor  be  satisfied  or  paid  of  ?*•  ^^'    ^  **'•  ^*^  ^i*** 

■^  '^  dc  Merton,  cap.  6. 
»— _-^_— «  jyjj  observe  tliese 

(X2.)  Ttiat  a  previons  demand  is  necessary  in  this  ra«c,  a»  well  as  words,  quodindeper- 
where  the  entry  is  ireneral,  see  Hob.  82.  l.S:?.  «08.    And  to  entitle  \\\m<c\f  ciper^  possint  dupli- 
to  tbepenalty,  Lord  Hobart  thought  that  there  must  also  b<'  a  fleinand  of  tlie  cem  valorem,  cV  c.    Et 
rent  on  the  day  after  it  became  due.  Ibid.  Et  vid.  6  Bar.  Abr.  40.— [Erf.]  c.  7,  without  this 

(Y  «.)  For  the  freehold  continues  in  the  feoffee,    ti  Com.  Di?.  ISO.  Ami  word  (null*).    S^^c 
10  it  is,  thonxh  the  condition    be,  "  that  the  feoffor  his  htirs  and  as-  *nte,  82  b.) 
n«ns  ftbaU  enter/'  Sec.      Jemott  y.  Cowley ^  X  Sannd.   119.      1  Sid.  .344. 
Ray,  136. 138.     And  if  the  feoffor  enters,  his  interest  jjops  to  his  exccn- 
ton.  1  Sid.  t<S.  «62.  :344,  5.     But,  in  this  case,  he  who  enters  may  main- 
tain an  ejectment;   for  he  has  an  interest  sufficient  to  enable  him  to 
make  a  lease  for  trial  of  the  title. '  1  Lev.  170.    1  Sid.  :U5.     l  Saund. 
lit.    3  Com.  Diff.  l.W.  (O.  4.)    So  a  fine  levied  to  the  jn^intPe  of  a  n  iit- 
ehari^e,  with  a  power  limited  by  vray  of  use,  to  enter  on  non-payment  of 
the  rent,  ^*  and  retain  until  he  be  fully  satisfied,"  convoys  to  him  on  entry 
an  estate  in  possession,  of  Which  his  ies«ee  may  maintain  ejectment ;  for 
it  is  quMsi  a  conditional  inheritance  until  the  rent  be  paid.    Uactrgill  v. 
Hv€,  t  Crov  Jac.  jll.<— [£tf.] 
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the  rent,  without  saying  (tliereof ),  or  to  the  like  effect,  there 
the  profits  shall  be  accounted  no  part  of  the  satisfaction,  but 
to  hasten  the  lessee  to  pay  it,  and,  as  Littleton  here  sailb, 
that  until  he  be  satisfied,  he  shaU  take  the  profits  in  the  mean- 
time to  his  own  use  (z  2.). 

211b.  By  section  341,    it  appeareth,  that  if  the  condition  be 

d%Z^ltl/ t7or-  ^^^^^"  ^^"^  non-payment  of  the  rent,  yet  if  the  feoflbr  bringeth 

feiture.  an  assise  for  the  rent  due  at  that  lime,  he  shall  never  enter 

Eiitre'conpeable  45.  ^^r  the  condition  broken,   because  he  affirmeth  the  rent  t» 

6*H  T  y    17  E**3^  ^^^^  ^  continuance,  and  thereby  waiveth  the  condition.     And 

73.    PI.  Com.  13:3.  so  it  is,  if  the  rent  had  had  a  clause  of  distress  annexed  untQ 

22  H.  6.  57.    (3  Rep.    .       .-,.^,,j.  ,.,^        , 

64.  65.)  (1  Rol.  Abr.  It,  II  the  teottor  had  distrauied  for  tlie  rent,  for  non-payment 

475.    Post    373  &• 

X^^oy.  7.)    '  whereof  the  condition  was  broken,  he  should  never  enter  for 

the  condition  broken,  but  he  may  receive  that  rent^  and  ac- 

(Z  2.)  This  distinrtion,  as  to\ilicii  the  profits  taken  by  the  lessor  afttr 
entry  arc  and  when  they  art*  not  to  be  in  satisfaction  of  the  rent,  is  not  ad- 
mitted in  equity ;  for  the  courtn  of  equity  will  always  make  the  lessor  ac> 
count  to  tho  lessee  for  the  protits  of  the  estate  during  tlic  time  of  his  be- 
ing in  possc<«sioii  of  it,  and  decree  him  after  he  is  satisfied  the  rent  in 
arrear,  and  the  costs,  charges,  and  expenccs  attending  his  enti*y  and  de- 
tention of  the  lands,  to  ti^ive  up  the  possession  to  the  lessee,  and  delivc  r 
and  pay  him  the  surplu!^  of  the  profits  of  the  estate,  and  the  money  aris- 
ing thereby.    6  Bac.  Abr.  38.  ed.  Gwill. 

Where  a  mortgage  was  made  to  the  use  of  the  mortgagee  and  his  heirs, 
until  he  should  have  received  by  the  rents  and  profits  thereof  the  money 
borrowed  with  interest,  and  all  other  sums  advanced  by  him  to  the  mort- 
gagor ;  and  after  payment  i)v  such  rent  of  tlie  mortgage-money,  then'  to  the 
use  of  the  niortgugor  for  lift',  with  remainder  over  ;  it  was  held,  that  the 
luortga^ee  was  only  in  the  udturc  of  a  tenant  by  ele^t,  and  that  as  soon  aa 
his  principal  with  interest  was  satisfied,  either  by  being  paid  ofi',  or  by  pcrr 
ception  of  the  rents  and  profits,  the  estate  of  the  mortgagee  ceased  ;  and 
tlie  mort:;a*;or,  or  his  representatives,  might  have  maintained  an  ejectraent. 
And  the  couit  observed,  that  the  mortgagor  had  a  right  to  come  into  equity 
for  an  account  of  the  profits  received,  as  in  an  elegit  the  conusor  lias  a 
right  to  see,  if  the  conusee,  on  the  extended  value,  has  received  a  satis- 
faction for  his  whole  debt,  and  to  have  the  surplus  paid  to  him.  Yates  v. 
JIambbjy  2  Atk.  .360.  In  the  above  case  time  was  held  to  be  no  bar  to 
the  redemption,  it  being  analogous  to  a  Welsh  n)ortgafi:e.  Ibid.  363*  Ct 
vid.  IIoweH  v.  Price,  I'rec.  Cli.  ^i.).  1  P.  Wms.  291.  k  Vern.  701.  Orde 
V.  Uemingy  1  Vern.  418.  What  is  called  a  Welsh  mortgage,  is  a  perpetual 
power  of  redcn»ption,  subsisting  for  ever,  and  where  the  mortgagee  can- 
not compel  a  redemption  or  a  forc/clo.«iire,  Long^iet  v.  Scatten,  1  Ves.  402.: 
but  there  are  circumstances  which  may  create  a  bar  even  in  mortgages 
of  this  description.  8ee  Yates  v.  liambhj^  supra,  Hartpok  v.  li'auh^ 
4Bro.  P.  C.  369. 

In  a  former  note  on  the  subject  of  mortgages,  it  was  mentioned,  that  a 
mortgagee  in  possession  is  liable  to  account  with  the  mortgagor  for  therentii 
^d  profits  actually  received.  Ant.  p.  37.  n.(Z).  It  may  befurther  observcil, 
that  whiTc  the  yearly  rents  and  profits  of  an  estate  in  mortgage  greatly 
exceed  the inttTti'tot' the  money  lent,  rests  are  annually  made  on  makins^ 
up  the  account,  and  the  surplus  applied  to  sink  the  principal.  GouUl\, 
Tancn'Jy  'i  Atk.  j.)4.  Rut  as  this  is  often  attended  with  great  hardships 
to  morti;ut;'*es  (especially  when  the  sum  is  large,  and  the  mortgagee  forced 
to  enter  upon  th«i  estate,  and  then  can  only  satisfy  his  debt  by  parcels, 
and  is  a  bailitf  to  the  mortgagor  without  salary,  subject  to  an  account, 
(2  Pow.  Mort.  1038.),  rests  cannot  be  made  unless  specially  directed  by 
the  decree.  Davis  v.  May,  2d  May,  1R15,  cited  1  Mad.  Rep.  14.  Fowler 
V.  mshtwickj  cited  ibid.     fVMer  v.  Hunt,  X  Mad.  Kep.  13.— [£;rf.] 
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quit  the  same,  and  yet  enter  for  the  condition  broken  (a  3.). 
Sut  if  he  accept  a  rent  due  at  a  day  after^  he  shall  not  enter 
for  the  condition  broken,  because  he  thereby  affirmeth  the 
lease  to  have  a  continuance  (b  3.). 

JLSOy  a  man  cannot  plead  in  any  action {c  3,),  that  an    LITTI^ETON, 
estate  was  made  in  fee,  or  in  fee-tail,  or  for  term  of  life,  [Sect.  365.  225 a.3 
ifpoff  tmdition,  (146)t^Ae  doth  not  vouch  ^  record  of  this,  or  ^'^j"^";^^'^^^ 
shew  a  wriiiMs  under  seal,  provins  the  same  condiiion.    For  ^"  pleading  cmtdiUim 
u  isa  common  learning,  that  a  man  by  plea  saail  not  defect  freehoid^thtpiniifmugi 
any  estate  of  freehold  by  force  of  any  such  condition,  nnless  ^^  u^l^  ^^  ^"^ 

he  skeweth  the  proof  of  the  condition  in  writing,  S^c.  unless  it 
be  •in  some  special  cases,  S^c.    But  of  chattels  real,  as  of  a  *225b. 

lease  for  years,  or  of  grants  of  wards  made  by  guardians  in 
chivalry,  and  such  like,  8^c,  a  man  may  plead  that  suck 
leases  or  grants  were  made  upon  condition,  ^c.  without  shezs:^ 
tug  any  writing  of  the  condition.  So  in  the  same  manner  a 
man  may  do  of  gifts  and  grants  of  chattels  personal,  and  of 
contracts  personal,  ^c. 

**  Unless  it  be  in  some  special  cases,  S^c/*     Hereby  is  im-  225  b. 

plied,  that  if  a  guardian  in  chivalry,  in  the  right  of  the  heir,  ^fZ'PiilTl' 
entereth  for  a  condition  broken,  he  shall   plead  the  state  *^  is  a  siranger ; 

...  .  ,  ,        .  f.  111  ,  .    .       o.'3  £.  S.   Gard.  16S> 

upon  condition,  without  shewing  of  any  deed,  because  bis  m-  j^o  H.  3.  Darrein  pre- 
terest  is  created  by  the  law.  And  so  it  is^d^  of  a  tenant  by  MougJ^^des  I^tt' 
statute  nierchant  or  staple,  or  tenant  by  elesit,  ^18* 

^    ^  -^       ^  (d)  20  H.  7.  5. 

(5  Rep.  75  a.)    (2  Cro.  S17.)    (10  Rep.  93.  94.)    35  H.  6.  tit.'  Mj)n5traii»  dcs  fiuts 
11  b.     7  H.  6.    17  H.  5.  5.    3  U.  6.  ^\,    33  H.  6.  1.     14  H.  8.  8. 

Likewise  tenant  in  dower  shall   plead  a  condition.  Sec. 
without  shewing  of  the  deed.     And  the  reason  of  these  and 

(146)  que  added  in  L.  and  M.  and  Roh. 


■*• 


(A  3.)  That,  after  acceptance  of  part  of  tlic  rent,  the  lessor  may  re- 
entcT  for  the  residoe,  see  10  H.  7.  24  a.— [iid.] 

iB3,)  See  arc.  3  Salk.  3.  Cowp.  303.  Ante,  p.  SO.  n.  (T).  So  where, 
upon  an  ejectment  by  a  landlord  against  his  trnaut,  on  a  provif^o  for  re-en- 
try for  uon-payuientof  rent,  it  appeared,  tliat  llie  lessor  had  brought  coye- 
Bant  for  half-a-year's  rent,  due  on  a  day  subsequent  to  the  day  of  the  demise 
laid  in  the  declaration  in  ejectment,  and  a  rule  had  been  obtained  to  pay 
the  rent  arrear  into  court  in  that  action  ;  it  was  held,  that  the  plaintiff  ha(| 
waved  the  ri^ht  of"  entry  for  the  forfeiture ;  because  by  bringing  the  action 
of  cOTenant  on  the  lease,  he  admitted  the  defendant  to  be  tenant  in  posses- 
sion fafy  virtue  of  the  lease ;  and  the  tenant  having  brought  the  money 
into  coort,  was  equivalent  to  acceptance.  The  law  will  always  incline 
aeaiost  forfeitures,  as  courts  of  equity  relieve  against  them*  Rae,  d» 
t'romptim  v.  JtfiiwAatf,  Bull.  N.  P.  96.     Sel.  N.  P.  677.— [i:d.l 

(C  3.)  The  general  doctrme  of  pleading  will  be  explained  at  large  in 
a  ftttore  chapter.  Post^  Book  ILL  Chap.  6.  Of  Pleadiog.-^tfd.] 
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,  tlie  likexasesyis,  for  that  the  law  doth  create  these  estates,  and 
they  come  not  in  by  him  that  entered  for  the  condition 
broken^  so  as  they  might  provide  for  the  shewing  of  the  deed^ 
but  they  come  to  the  land  by  authority  of  law,  and  there- 
fore the  law  will  allow  tliem  to  plead  the  condition  withoul 
riiewing  of  it. 

226  a.  (e)  But  the  lord  by  escheat^  albeit  his  estate  be  created 

beionjffs  Ut  Mm.)     ^      ^y  ^^^9  ^^'^^^  ^^^   plead   a  condition  to  defeat  a  freehold 
(e)  35  H.  6.  ubi  sup.    without  shewing  of  it,  because  the  deed  doth  belong  unto 

him. 

(/)l35PI.6.  nbisop.       A  tenant  by  the  curtesy  shsJl  not  cy*)  plead  a  condition 

made  by  his  wife,  and  a  re-entry  for  ttie  condition  broken 
without  skewing  the  deed ;  for  albeit  his  estate  be  created  by 
law,  yet  the  law  presumeth  that  he  had  the  possession  of  the 
deeds  and  evidences  belonging  to  his  wife(D  3.). 

g)  14  H.  8.  8.    PI.        (g)  But  lessees  for  years,  and  all  otliers  that  claim  by  any 

Com.  149.    (10  Rep.  r  .1  •     .  r  .  u  j 

92,  93.)  conveyance  from  the  part>,  or  justify  as  servant  by  command* 

ment,  &c.  must  shew  tlie  deed. 

cr  tcfiere  Hie  estate  i$        (^)  ^*  brought  an  ejedione  firma  against  E.  for  ejecting 
«jfctt|f  ;  him  out  of  the  manor  of  D.  which  he  held  for  term  of  years 

(A)  44  £.  3.  2!l.  ,  ^ 

of  the  demise  of  C. ;  E.  the  defendant  pleaded  that  B..  gave 

the  said  manor  to  P.  and  Katherine  his  wife  in  tail,  who  had 

(6  Rep.  38.)         issue  E.  the  defendant,  and  after  ^he  donees  infeoffed  C.  of 

the  maudr,  upon  condition  that  he  should  demise  the  manor 

for  yeais  to  U.  the  plaintiff,  the  remainder  to  the  husband 

and  to  the  wife,  &c.     C.  did  demise  the  land  to  R.  the  plainer 

tiff  for  years,  but  kept  the  reversion  tQ  himself,   wherefore 

(Cro.  Car.  44e.)   See   Katherine,  after  the  decease  of  her  husband,  entered  upon  the 

ftect  f^eL   7  ^ep.       plaintiff^  Sec.  for  the  condition  broken,  and  died :  after  whose 

Ughtred's  case.  decease  the  land  descended  to  E.  the  issue  in  tail,  &c.  now 

defendant,  judgment  upon  action :  exception  was  taken  against 
this  plea,  because  E.  the  defendant  maintained  his  entry  by 
force  of  a  condition  broken,  and  shewed  forth  no  .deed ; 
and  the  plea  was  ruled  to  be  good,  because  the  thing  was 
executed,  and  therefore  he  need  not  shew  forth   the  deed. 


(D  3.)  And  tenant  by  the  curtesy  is  entitled  to  keep  the  deeds  daring 
ms  life.    10  Co.  94  b.  95  a.— [£d.] 
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Nofa,  the  defeudant  being  issue  in  tail  W9s  remitted  to  die 
estate  tail  (147). 

lo  a  pracipe  quod  reddat  against  S..  M^ho  pleaded  that  R,  n  I^*  ^«  tit  Mon- 

•      .         J  -  r     ir   .  L-      •  .  J*-         f  •trjiM  des  Fait3 173. 

was  seised^  and  mfeoned  him  m  mortgage  upon  condition  ot  45  £.3.  0. 

payment  of  certain  money  at  a  day^  and  said  that  R.  paid  the 
money  at  the  day,  and  entered,  judgment  of  the  writ :  excep- 
tion was  taken  to  this  plea,  for  that  he  shewed  forth  no  deed 
of  the  condition,  and  it  was  ruled,  that  he  need  not  shew 
forth  the  deed,  for  two  causes.  l.Hiat  he  ought  not  to 
shew  any  deed  to  the  demandant,  because  the  demandant  is 
a  stranger.  2.  It  might  be,  when  R.  paid  the  money,  and  '  (Cro.  Car.  372.) 
the  condition  performed,  that  the  deed  was  re-bailed  to 
R.  and  thereupon  the  plea  was  adjudged  good,  and  the  writ 
abated. 

If  land  be  mortgaged  upon  condition,  and  the  mortgagee  45  E.3.  8  b.  Finch, 
lettetfa  the  luitl  for  vears,  res^Tvitig  a  rent,  the  condition  is 
performed,  the  uiorigagor  re  enters ;   in  an  action  of  debt 
brought  fur  the   rem,  the  lessee  shall  plead  the  condition 
aiid  the  re-entry,  without  shewing  forth  any  deed(E  3.). 

Jn  an  as.sise  the  tenant  pleads  a  feoffment  of  the  ancestor  w  where  ihe  shewing  U 
of  th*    pi.iiiitiff  unto  him,  &.c.  the    plaintiff  saith  that  the  p^y.      ^ 
feoffment  \^2ts  upan  condition,  &c.  and  that  the  condition  was  1^  H.  4.  9b.  43E.S. 

.     ,  ^      ,      ,  .     ,         ,  J   Vid.  10  E.  S.  41. 

broken,   and  pleads  a  re-entry,  and  that  the  tenant  entered  SimUe  in  Dower. 

and  took  away  the  chest  in  which  th^  deed  was,  and  yet  de- 
tameth  tlie  same ;  the  plaintiff  shall  not  in  this  case  be  en^ 
forced  to  shew  the  deed(F  3.^. 

If  a  woman  give  lands  to  a  man  and  his  heirs  by  deed  or  is  E.  1.  Feoffment 
without,  geuf rally,  she  may  in  pleading  aver  the  same  to  be  p°  ^3^  105  b. 
€aus&    mairimofiii   pralocuiL  albeit    she  hath    nothinsr  in  \^  ^  ?•  Mon»trm 

'^  '  ^  des  Faits  165.  4E.4. 

Sb,&c.  I1H.7.  S2b. 
fl47>  "This  is  the  reason  of  this      shew  the  deed.     Infra,  227  b."—  6  H.  7.  8.    9  E»  4. 
case,  for  now  be  claims  above  the      Lord  Nott.  MSS.  ^5.  95.    14  H.  8.  2^  b« 

condition,  and  therefore  need  not  (Doc.  Pla.  51.) 

'  (See  Flo.  23  a.) 

(E3.)  That  a  man  who  pleads  a  deed  to  which  he  is  neither  party  nor  ^  *         *         ^ 

pnry,  need  not  shew  it,  if  the  estate  b^  executed,  see  ace.  6  Co.  58  b. 
2  Cro.  102.  But  a  party  or  privy  to  a  deed  must  shew  it,  though  the 
estate  be  executed :  as  the  lessor  himself  cannot  plead  a  condition  and 
entry  for  the  condition  broken,  without  shewing  the  deed,  though  the 
condition  be  executed.  Post,  227  b.  228  b.  5  Com.  Dl^.  475.  Pleader, 
(0. 11.)— t*^.] 

(F  3,)  Ace.  5  Co.  75  a.    3  Lev.  83.— [Ed.] 
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writing  to  proTe  the  same^    the  reason  whereof   see  sec* 
tion  330(*). 

lilTTLETON.  ALSO,  albeit  a  man  cannot  in  any  action  plead  a  condi^ 
[Sect.  366.  226a.]  tion  wldch  toucheth  and  concerns  a  freehold,  tvithout  shewing 
We'll^i^t  iZorf"^  ^^^i^'g  of  this,  as  is  aforesaid,  yet  a  man  may  be  aided  upon 
vha  had  entered  for       such  a  condition  by  the  verdict  of  twelve  men  taken  at  larse,. 

Ireack  of  a  parol  con-      .  •*/'ij--.  i  , 

4ition,  defendant's  not    tn  an  assise  ^oj  novel  disseisin,  or  in  any  other  action  where 

tJrdkf:  "  "'  ^    ^    the  justices  will  take {\4S)  the  verdict  of*  twelve  jurors  at 

*226b.  large.     As  put  the  case,  a  man  seised  of  certain  land  in  fee, 

letteth   the  sam^  land  to  another  for  term  of  life  without 

deed  {gS.),  upon  condition  to  render  to  the  lessor  a  certain 

rent,  and  for  default  of  payment  a  re-entry,  Sec.  by  force 

whereof  the  lessee  is  seised  as  of  freehold,  and  after  the  rent  is 

behind,  by  which  the  lessor  entereth  into  the  land,  and  after 

Vie  lessee  arraign  an  assise  of  novel  disseisin  of  the  land 

against  the  lessor,  who  pleads  that  he  did  no  wrong  nor  di^ 

seisin,  and  upon  this  the  assise  is  taken  ;  in  this  case  the  recog^ 

nitorsofthe  assise  may  say  and  render  to  the  justices  their 

[Coke,  227  b.}      verdict  at  large  upon  the  whole  matter  (here  it  appearetb^  tliat 

|0  A»s.^p.^.  2J  Ass.  ^i^g  jarors  may  find  the  fact,  albeit  the  deed  be  act  shewed  in 

31  Ass.  21.  S3  Ass.  2.  evidence,  and  the  rather  for  that  the  condition  upon  the  liver v 

22.    10  H.  4.  9.  (as  bath  been  said)  is  good^   albeit  there  be  no  deed  at  all}^ 

^8  E.  4.  12.    15  E.  4!  fl*  to  say,  that  the  defendant  was  seised  of  the  land  in  his  de^ 

(Ante  225^  Cro^  Ja^*  wcswe  as  of  fee,  and  so  seised,  let  the  same  land  to  the  plairh- 

•36.)  tiff  for  term  of  his  life,  rendering  to  the  lessor  such  a  yearly 

rent,  p(iyable  at  such  a  feast,  &;c.  upon  such  condition,  that  if 

227  a.  the  rent  were  behind  at  any  such  feast  ( 1 49)  at  which  *it  ought 

to  be  paid,  then  it  should  be  lawful  for  the  lessor  to  enter,  Sfc, 

by  force  of  which  lease  the  plaintiff  was  seised  in  his  demesne 

as  of  freehold,  and  that  afterzcards  the  rent  was  behind  at 

such  a  feast,  (150)  S^'c.  by  tchich  the  lessor  entered  into  the  land 

upon  the  possession  of  the  lessee,  and  prayed  the  iHscictlon  of 

[CoKB,  227  b.]      the  justices  {ih2X\%\o  ^wy,  they  (having  declared  the  special 

de  Scwew?    ^'  ****    matter)  pray  the  discretion  of  the  justices ;  which  is  as  miicl^ 

(•)  Ante,  COia.  p.  8.  (14'.))  anotin  L.^aml  M.  norRolu 

(14U)  k'ltcr  \n  L.  aud   M.  and  (KiO)  an  added  L.  and  M.  aud 

Roh.  Roll. 


(G  3.)  This  must  be  understood^  at  common  law,  before  the  29  Car.  2. 
c.  3.— [£d.] 
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to  say,  Vk9,  that  they  would  discern  uliat  the  law  adjudgeth 

thereupon,   whether  for   the   demandant,  or  for  the  tenant : 

for,  as,  by  the  authority  of  Littleton,  discretio  est  discernere 

per  legem,  quid  sitjustumy  that  is,  to  discern  by  the  right  line 

of  law,  and  not  by  the  crooked  cord  of  private  opinion,  which 

the  \T|lgar  call  discretion :  Si  H  jure  discedas,  vagus  eris,  et 

(runt  omnia  omnibus  incerta ;  and  therefore  commissions  that 

authorise  any  to  proceed,  secundum  sanas  discretiones  vestras, 

is  as  much  to  say,  as,  secundum  legem  et  consuetudinem  An^ 

^lia)y  if  this  be  a  disseisin  done  to  the  plaintiff  or  not^ 

(\5\)tAen,  for  that  it  appeareth  to  the  justices,  that  this  was 

no  disseisin  to  the  plaintiff,  insomuch  as  the  entry  of  the  lessor 

s:as  congeable(*)  on  him  ;  the  justices  ought  to  give  judgment 

that  the  plaintiff  shall  not  take  any  thing  by  his  writ  ofas-f 

use,    And  so  in  such  case  the  le^or  shall  be  aided,  and  yet 

UQ  writing  was  ever  made  of  the  condition.     For  as  well  a$ 

the  jurors  may  have  conusance  of  the  (152)  lease,  they  also  as 

well  may  have  conusance  of  the  condition  zvhich  was  declare^ 

and  rehearsed  upon  the  lease. 

"  For  as  well   as  the  jurors  may  have  conusance,  ^c."  227  b, 

Hereby  it  appeareth,  that  they  that  have  conusance  of  any 
thing,  are  to  have  conusance  also  of  all  incidents  and  depend-* 
aaCs  thereupon,  for  an  incident  is  a  thing  necessarily  depend- 
ing upoD  another, 

"  By  which  the  lessor  entered'^     Here  it  appeareth^  that  3i  Am.  pi.  21. 
the  condition  is  executed  by  re-entry,  and  yet  the  lessor  after 
his  re-entry  shall  not,  by  the  opinion  of  Littleton,  plead  the 
condition  without  shewing   the  deed,  because  he  was  party 
aod  privy  to  the  condition,  for  the  parties  must  shew  forth 
the  deed,  unless  it  be  by  the  act  and  wrong  of  his  adversary, 
as  hath  been  said  ;  (i)  but  an  estranger  which  is  not  privy  (i)  See  more  before  i^ 
to  the  conditioo,  uor  claimeth  under  the  same,  as  in  the  cases  ^^^^    /^^^  3^^^ 
abovesaid  appeareth,  shajl  not,  after  the  condition  is   exe-  ^  ^^f  •  ^0 
cuted,  in  pleadaig  be  enforced  to  shew  forth  the  deed :    and 
bj  thb  diversity  all  the  books   and  authorities  in  law,  which 
seem  to  be  at  variance,  are  reconciled.    See  also  for  this  mat- 
ter the  section  next  following, 

ri5l)£t  added  in  L.  and  Mt  and  (153)  lease,  auxy  lien  its  potent 

Ko^-  aver  conusance  de  le,  not  in  L.  and 

(*)  L  e.  lawful.  M.  nor  Roh. 
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lilTTLETON.  ^^  ^^  w*^  manner  it  is  of  a  feoffment  infee,  or  a  gift 
[Sect. 367*  228a.]  in  tail,  upon  condition,  although  no  writing  were  evermadc 

(fit(\53y  And  as  it  is  said  of  a  verdict  at  large  in  an 
assise,  Sfc.  in  the  same  manner  it  is  of  a  writ  of  entry  founded 
upon  a  disseisin ;  and  in  all  other  actions  where  the  justices 
will  take  the  verdict  at  large,  there  (^154)  where  such  verdict 
at  large  is  made,  the  manner  of  the  whole  entry  is  put  in  the 
issue,  S^c* 

IjITTIiETON.  also,  in  such  case  where  the  inquest  may  give  their  ver^ 
(Sect.  368.  228  a.]  diet  at  large,  if  they  will  take  upon  them  the  knowledge  of 

the  law  upon  the  matter,  they  may  give  their  verdict  gene- 
rally, as  is  put  in  their  charge ;  as  in  the  case  aforesaid  they 
may  well  say,  that  the  lessor  did  not  disseise  the  lessee,  if  they 
will,  Sfc. 

IiITTLETON.  ALSO  in  the  same  case,  if  the  case  were  such,  that  after 
[Sect.  369.  228  b.]  that,  that  the  lessor  had  entered  for  default  of  payment,  Sfc 
but  if  lessee  re-enters,   ^^^^  ffi^  lessee  had  entered  upon  the  lessor,  and  him  disseised, 

4tnd  m  bar  to  anactwn  ./..r     ,  .  •     ^   .r      j 

by  lessor,  pleads  the  171  this  case  ij  the  lessor  arraign  an  assise  against  the  lessee, 
m^th^vernmin  ^^  lessee  may  bar  him  of  the  assise ;  for  he  may  plead  against 
*Mw, /ewor  u  without    f^i^j^  ^^  ^^^^  ^^^  ^^^  lessor  who  is  plaintiff'  made  a  lease  to  the 

defendant  for  term  of  his  life,  saving  the  reversion  to  the 
plaintiff,  which  is  a  good  plea  in  bar,  insomuch  as  he  ackn&w* 
ledges  the  reversion  to  be  to  the  plaintiff .  (155)  In  this  case 
the  plaintiff  hath  no  {\5^)  matter  to  aid  himself,  but  the  con-- 
dition  made  upon  the  lease,  and  this  he  cannot  plead,  because 
he  hath  not  any  writing  of  this :  and  inasmuch  as  he 'cannot 
answer  the  bar,  he  shall  be  barred.  And  so  in  this  case  you 
may  see  that  a  man  is{l57)  disseised,  and  yet  he  shall  not 
have  assise.  And  yet  if  the  lessee  be  plaintiff,  and  the  lessor 
defendant,  lie  shall  bar  the  lessee  by  verdict  of  the  assise, 
Sfc.  But  in  this  case,  where  the  lessee  is  defendant,  if  he 
will  not  plead  the  said  plea  in  bar,  but  plead  nul  tort^ 
nul  diss,  then  the  lessor  shall  recover  by  assise,  caus^  qusk 

(15S)  Sfc,  L.  and  M.  and  Koh.  (156)  ascun  not  in  L.  and  M.  nor 

(154)  par  la  ou  tiel  verdict  a  largf      Roh. 

fait  la  nature  de  matter  tnys  en  (157)  dtsstme-seisie,  L.  and  M, 
Hssue,  L.  and  M.  and  Roh.  and  Koh. 

(155)  Et  added  in  L.  and  M.  ^d 
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Hereby  it  also  appeareth,  that  albeit  the  condition  was  228  b. 

executed  by  re-entry,  yet  the  lessor  cannot  plead  it  without 
shewing  of  a  deed.  But  of  this  matter  sufficient  hath  been 
nid  before  in  the  two  next  preceding  sections. 

*'  Wldch  is  a  good  plea  in  bar  J*    In  a  case  where  there  is  E.  4.  lO.    it  An. 
h«Te  been  some  variety  of  opinions  in  our  books,  Littleton  ^efL^^.  ^n  9. 
here  cleareth  the  doubt,  and  that  upon  a  good  ground.     For  38  Ass.  26. 4.  3i  Ass. 
he  himself  reporteth  in  our  books,  that  it  was  holden  by  ail  is.  44  Ass.  s.  18E.3I 
the  justices  of  England,  that  a  lease  for  life,  the  reversion  to  ibia.  9^.    is  Ass.  s;^ 
the  plaintiff,   was  a  good  bar  in  an  assise,  and  also  that  a  ^^y^'    ^^^^24^' 
lease  for  years,  the  reversion  to  the  plaintiff,  might  be  pleaded 
in  an  assise :  and  so  of  a  feoffment  in  fee  with  warranty. 
And  herein  the  diversity  of  pleading  is  to  be  observed ;  for 
in  the  case  here  put  by  Littleton  of  a  lease  for  life,  the  te- 
nant AM  plead  it  in  bar ;  but  in  a  case  of  a  lease  for  """years,  *229  a* 
or  an  estate  of  tenant  by  statute  or  elegit,  the  defendant  shall 
not  plead  in  bar,  as  to  say  assisa  non,  Sfc,  but  justify  by  force       (Ante,  201a.) 
of  the  lease,  &c.  and  conclude  et  issini  sans  tort.    And  if  the 
teoafit  of  the  freehold  be  not  named,  he  shall  plead  nui  te- 
nant de  franktenement  nosme  en  le  briefe :    and    in   the 
case  of  the  feoffment  with  warranty,  he  must  relj  upon  the 
wananty(H  3.). 

JLSO,  if  a  feoffment  be  made  by  deed  poll  upon  condi-    LITTLETON. 
lion (158),  and  for  that  the  condition  is  not  performedy  the  [Sect. 375.  231a.] 
feiforentereth  and  getteth  the  possession  of  the  deed  poU,  if^^^'^o^^c"^ 
tkefeiffee  brings  an  action  for  this  entry  against  the  feoffor,  timed  in  a  dud-paHL 
it  hath  been  a  question  if  the  feoffor  may  plead  the  condition 
by  the  said  deed  poll  against  thefetffee.    And  sqme  liave  said 
*he  cannot,  inasmuch  as  it  seems  unto  them  that  a  deed  poll,  *23l  b. 

and  the  property  of  the  same  deed  belongeth  to  him  to  whom 
the  deed  is  made,  and  not  to  him  which  makelh  the  deed.  And 
inasmuch  as  such  a  deed  doth  not  appertain  to  the  feoffor,  it 
items  unto  them  that  he  cannot  plead  tV(159)-  And  others 
hate  said  the  contrary,  and  have  shewed  divers  reasons.     One 

(15S)  tfc.  added  In  L.  and  M.  and         (159)  tfc.  added  in  L.  and  M. 
fioh. 


^H  3.)  For  otherwise,  if  it  be  a  feoifinent  of  the  party  himself,  or  of  an 
ancestor  from  wliom  he  claima  in  fe^,  the  plea  would  be  doable.  Hawk. 
Abr.  316.— [£d.] 
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isf  if  the  case  were  such,  that  in  an  action  between  them,  if    \ 
(5  K^'p.  76.)         the  feoffee  plead  the  same  deed,  and  shezc(^\60)  it{\Q\)to  the    \ 

court,  in  this  case,  insomuch  as  the  deed  is  in  court,  the  feoffor    > 
may  shew  to  the  court  how  in  the  deed  there  are  divers  condi^ 
tions  to  be  performed  (lG2)  of  the  part  of  the  feoffee,  ^r. 
[Coke,  231  b.]      (here  is  implied,  if  the  conditiou  be  to  be  performed  on  the 

part  of  the  feoffor  or  by  a  stranger),  and  because  they  were 
ftot  performed,  he  entered,  S^c.  and  to  this  he  shall  be  received, 
Sy  the  same  reason,  when  the  feoffor  hath  the  deed  in  hand, 
and  shew  this  to  the  court,  he  shall  {16^)  well  be  received  to 
plead  it,  Sfc.  and  namely,  when  the  feoffor  is  privy  to  the 
(1  Rep.  38.)         fait^  yj,;.  ( 1G4)  he  must  be  privy  to  the  deed  when  he  makes  the 

deed,  S^c. 

231b.  Here   the  latter  opinion  is  clear  law  at  this  day,  and  is 

302^^.*^^*'  ^^^'        Littleton's  own  opinion,  (k)  as  before  hath  been  observed, 

fi4E.  3.  73.   45  K.  3.       ^'Insomuch  as  the  deed  is  in  court,  S^cJ^    And  herewith 

Monstrans  des  Fails  t      ••      .     i 

55.  do  agree  (I)  many  authorities  in  law. 

(2)40  Ass.  34.  lib.  5. 
75  b.  Wymark*8  case. 

"  Have  shewed  divers  reasons,** 

Felix  qui  potuit  rerum  cognoscere  causas*, 
Et  ratio  mc/ior  semper  pra^valet. 

Tlie  residue  of  this  section  necdeth  no  explanation. 

lITTLETON.         ALSO,  iflzco  men  do  a  trespass  to  another,  who  releases 
[Sect.  370.  232  a.]  to  one  of  them  hy  his  deed  all  actions  personal,  and  notwith* 

standing  sucth  an  action  of  trespass  against  the  other,  the  rfe- 

fendant  may  well  s/icro  that  the  trespass  was  done  by  him, 

^  and  by  another  his  fell o:c\  and  that  the  plaintiff  by(\65)his 

deed  (uhich  he  shcicetk  Jhi tit)  released  to  his  fellow  all  ae- 

tions  personal,  and  demand  the  judgment,  S)'c.  and  yet  such 

deed  helungelh  to  his  fellow,  and  not  to  him.     But  because  he 

may  have  advania','^e  by  the  deed,  if  he  will  shew  the  deed  to 

the  court,  he  may  (IGG) well  plead  this,  Sec.      By  the  same 

[Coke,  g32a.]      reason  (ubi  eadem  ratio,  ibi   idem  jusr)  {l67)  may  the  feoffor 

(160)  ceo,  L.  Hnd  ^I.  and  Koh.  (l^>4)  i7  added  in  L.  and  M.  and 

(Jol)  est  uot  in  L.  and  M.  nor  Roh. 

Kuli.  (K).'))  son-le,  L.  and  M.  and  Roh. 

(162)  dc  Ic  part  de  feoffee,  ^c.  et  (166)  pur  added  L.  and  M. 

yur  ceo  que  its  ne  futront  paformes,  (167)  poit  U  feoffin'  not  in  L.  and 

not  in  L.  and  M.  nor  Koh.  M.  nor  Koli. 

(16J)  de  ceo  added  in  L.  and  M« 
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Ill 


t«  the  other  case^  when{\6S)  he  ought  to  have  advantage 
tjf  the  amdUioH  (169)  comprised  within  the  deed  poll  (\70). 

Here  by  this  section  it  is  to  be  understood,  that  when 
divers  do  a  trespass,  the  same  is  joint  or  several  at  the  will  of 
him  to  whom  the  wrong  is  done,  yet  if  he  release  to  one  of 
them,  all  are  discharged,  because  his  own  deed  shall  be  taken 
most  strongly  against  himself ;  but  otherwise  it  is  in  case 
of  appeal  of  death,  &c.  As  if  two  men  be  jointly  and  se- 
verally bounden  in  an  obligation,  if  the  obligee  release  to  one 
of  them,  botli  are  discharged ;  and  seeing  the  trespassers  are 
parties  and  privies  in  wrong,  the  one  shall  not  plead  a  release 
to  the  other  without  shewing  of  it  fortli,  albeit  tlie  deed  ap- 
pertain to  tiie  other  (171)* 


23^  a. 

27  E,  3.  83.    13  E.  4* 
2.     15  E.  4.  26. 
21  E.  4.  72.  22E.4.7. 
8  H.  6.  15.    HO  H.  6. 
41.  21  H.  6.  Arbitre* 
ment41.    2  R.  3.  9  a. 
(4  H.  8.  10.   34  H.  8. 
tit.  Estrange  al  Fait 
21.     3  H«  6.  18.  26. 
(11  Rep.  5.    2Rol. 
Abr.  412.    Hob.  64, 
2  Sid.  41.    Pdst, 
125  b.) 


(166)  U  fe^or,  L.  and  M.  and 
Roh. 

(169)  comfTis  not  in  L.  and  M. 
nor  Roh. 

(170)  4-c.  added  L.  and  M.  and 
Roh. 

(171)  "26  H.  6.  T.  Batre  37. 
Oblfsee  made  an  acquittance  to 
one  obligor,  which  ^-aa  dated  be- 
fore the  obligation,  but  was  deli- 
vered afterwards ;  the  other  obligor 
f  lead*  this  in  bar,  and  it  wa.s  ad- 
jadged  a  g^ed  plea  in  bar.  Nctta, 
/each  was  bound  in  the  entirety, 
therefore  it  was  joint  and  several. 
31  H.  ^.  So  in  the  case  of  the 
htnc,  if  he  releases  to  one  of  the 
cbligors,  the  other  shall  take  ad- 
▼aatage.  5  Rep.  56.  contra. — And 
a»«  release  in  deed  to  one  obltj^or 
discharges  the  otiier,  so  of  a  release 
in  law,  as  8  Rep.  136.  Kcedham*8 
€4te.  A  woman  oblieree  marries  the 
obligor,  that  is  another  sort  of  dis- 
cbarge. 26-1  b.  But  17  C^r.  B.  H. 
two  were  bound  jointly  and  sevc- 
r&Uy.  The  plaintiff  sued  both,  and 
afbmirards  entered  a  retraxit  against 
ooc:  wbelher  that  dLscb8r;r<'d  the 
other  was  the  qne«tion.  Berkley 
taid  it  was,  tor  it  amounts  to  a  re- 
load in  law,  as  the  plaintiff  con- 
fesses tbcreby  that  he  had  not  cause 
of  action,  and  therefore  lie  cannot 
have  judgment,  as  in  HickmoVs  ciutf, 
9  Rep.  and  retraxit  is  a  bar  to  an 
action ;  and  the  plaintilf  by  his  own 
act  bas  altered  the  deed  from  joint 
to  several,  and  therefore  the  other 
ihall  have  advantage  of  it.  Co. 
Inst,  contra ;  for  a  retraxit  is  only 
IB  the  nature  of  an  estoppel ;  and 
therefore  the  other  shall  not  Imve 
•drantage;  neither  is  it  a  release, 


though  it  be  in  the  nature  of  a  r^ 
lease  ;  and  if  the  obligee  sues  both, 
and  t)*en  covenants  with  one  not  to 
sue  farther,  that  is  in  the  nature  of 
a  release,  but  the  other  shall  not 
take  advantage  of  it ;  and  in  21  H* 
6.  it  is  said,  that  there  must  be  an 
actnal  release  to  one  obligor  to  dis- 
cbarge the  other.  See  Marrh.  Rep, 
165,— Pas.  18  Car.  lUwuan  v.  RoU, 
Thi'  ohliirie  releases  to  one  obligor ; 
\\w  otlitr,  in  consideration  of  the 
furix  ur.tMcr,  nndortakes  to  pay,  and 
in  an  art  ion  upon  the  case  the 
matter  was  found  specially;  and 
Iwolls  argued,  that  the  debt  w^as  not 
ab»ohit(-iy  discharged,  but  only  9)i6 
hum/o,  viz.  if  the  other  can  have  the 
release  to  plead,  and  because  the 
forbearance  was  a  good  considera- 
tion. Hut  the  court  was  of  opinion, 
that  the  debt  was  absolutely  dis- 
charg)[;d,aud  therefore  the  conside- 
ration was  insufficient. — See  Hob. 
Ki'p.  70.  Parker  v.  Sir  John  LaW" 
rencc.  In  trespass  against  three, 
they  divided  on  the  pleading. 
Judgment  aifain^t  one.  Then  he 
entered  a  noli  prosequi  against  the 
two  others;  it  was  held  to  be  no 
discharge  to  him  against  whom 
judgment  was  Imd ;  for  as  to  bini, 
the  action  was  determined  by  the 
judgment,  and  the  others  are  di- 
vided from  him,  and  not  subject 
to  the  dama<:es  recovered  against 
him ;  bnt  a  nnU  proscquiy  or  non- 
suit before  Judjrnient  against  one, 
would  discharge  all.*'— Lord  Nott. 
MSS. 

[Ill  trover  against  two,  one 
pleaded  not  gnilty,  and  a  verdict 
passed  against  him;  the  other 
pleaded  a  release,   and  the    vcr- 
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13  E.  2.  tit.  Mon- 
ftraiu  des  Faits  42. 
(PIo.439b.     Dyer 
^44.    6  Rep.  7. 
10  Rep.  93  b.) 


If  an  action  of  debt  upon  an  obligation  be  brought  against 
an  heir,  he  may  plead  in  bar  a  relt  a»e  made  by  the  oblrgee 
to  the  executors.  But,  albeit  the  deed  belong  to  ano- 
ther, yet  must  he  shew  it  forth,  for  both  of  them  are  privy  to 
the  testator  (i  3.). 


liITTLETON.        ^LSO,  if  the  feoffee  granteth  the  deed  to  the  feoffor y  such 
[Sect.  377-  232  a. J  grant  shall  be  good,  and  then  the  deed,  and  the  proper  tj/ 

thereof,  belongeth  to  the  feoffor,  i^c.  And  when  the  feoffor 
hath  the  deed  in  hand,  and  (110,)  is  pleaded  to  the  court,  it 
shall  be  rather  intended,  that  he  cometh  to  the  deed  by  lauful 
means,  than  by  a  wrongjul  mean.  And  so  it  seemeth  unto 
them,  that  the  feoffor  may  well  plead  such  deed  poll  which 
compriseth  the  condition,  l^c.  if  he  hath  the  same  in 
hand  {17 3).  Ideo  semper  quaere  de  dubiis^  quia  per  ratioDes 
pervenitur  ad  legitimam  rationem^  8cc. 


diet  was  for  him :  od  itiotion  for 
judgment  against  him,  who  was 
found  guilty,  it  was  denied,  because 
the  trover  being  joint,  a  release  of 
all  actions  discharged  both.  Kifin 
▼.  H'illis,  4  Mod.  379.  If  two  are 
bound  in  an  obligation,  and  the 
•bligee  releases  to  one  of  them, 
proviso  that  the  other  shall  not 
take  advantage  of  it ;  this  proviso 
is  void.  Lit.  Rep.  190.  But  if  A. 
be  bound  to  B.  and  C.  aolrend*,  the 
inoiety  to  B.  and  the  other  moiety  to 
C.  this  is  a  several  obligation,  and 
the  release  of  one  shall  not  prejudice 
the  other.  Moor.  64.  So,  where 
several  enter  into  several  covenants 
in  tlie  same  deed,  a  release  to  one 
of  the  covenantors  will  not  dis- 
charge the  others.  Cro.  Eliz.  408. 
470.     2  Salk.  574. 

With  respect  to  a  covenant  not 
to  sue,  it  is'  ol>servabIe,  that  the 
principle  upon  which  a  covenant  of 
this  kind  is  held  to  operate  as  a  re- 
lease, is  to  avoid  circuity  of  action ; 


but  it  goes  no  further.  Therefore, 
if  two  be  jointly  and  severally 
bound,  and  the  obligee  covenants 
with  one  of  tliem  not  to  sue  him, 
he  may  nevertheless  sue  the  other. 
Lacy  v.  Kinaston,  12  Mod.  546.  552. 
S.  C.  1  Ld.  Raym.  688.  Dean  v. 
NewhaU,  8  T.  R.  168.  So  a  cove- 
nant not  to  sue  one  of  two  joint 
debtor^,  does  not  operate  as  a  re- 
lease to  the  other.  Huiton  v.  Eyre, 
6  Taunt.  289.  And  it  seems  to  be 
now  settled,  that  the  rule,  that  a 
covenant  not  to  sue  operates  as  a 
release,  applies  only  to  cases  where 
the  covenantor  and  covenantee  are 
single.  S.  C.  6  Taunt.  296.  Dean 
V.  NewhaU,  supra. 

See  further  on  the  subject  of  the 
above  annotation,  2  Saund.  48.  ed. 
Wms.  Post,  Book  III.  Chap.  6. 
Of  Pleading.]— [£d.] 

(172)  estrceo,  L.  and  M.  and 
Rob. 

(173)  ifc,  added  L.  and  M.  and 
Rob. 


(1 3.)  Formerly,  if  a  man  did  not  shew  a  deed  to  the  court  when  he 
ought,  the  omission  was  esteemed  matter  of  substance,  and  not  helped 
npon  a  general  demurrer.  2  Cro.  292.  10  Co.  94.  But  now  it  is  aided 
on  a  general  demurrer,  Lut.  1355. ;  and  the  statute  4  &  5  Ann.  c.  16. 
enacts,  that  no  exception  shall  be  taken  for  not  alleging  the  brinjc^ing 
into  court  any  bond,  indenture,  or  other  deed,  unless  shewn  for  cause  of 
<|emurrer.  And  by  the  16  Sc  17  Car.  «.  c.  8.  after  verdict  no  judgment 
shall  be  stayed  or  reversed  for  wunt  of  alleging  the  bringing  into  court  of 
any  bond,  bill,  indenture,  or  other  deed,  mentioned  in  the  declaration  or 
other  pleading,  or  letters  testamentary,  or  letters  of  administration* 
Com.  Dig.  478.  (0. 17.)-.[/C</.J 


CH.  XXVfl.      OP  ESTATES   UPON    CONDITION.  Ud 

*'  ITte  property  of  the  deed  belongeth  to  the  feoffor:'  Here-  232  a, 

by  it  appe^retb,  that  a  man  may  give  or  grant  hb  deed  to         ^     ^^'    '^ 
anotiier,  and  such  a  grant  by  parol  is  good.     *  And  it  is  also  *2Se  b. 

implied,  that  if  a  man  hath  an  obligation,  though  he  cannot  ^^^lao.^^fRoKAbr 

grant  the  thing  in  action,  yet  he  may  give  or  grant  the  deed,  45.  46.  48.    i  Sid. 
viz.  the  parchment  and  wax,  to  another,  who  ma^  cancel  and 
use  the  same  at  his  pleasure  (k  S.)* 

Littleton,  hfiving  spoken  of  conditions  in  deed^  now,  aor  c^i^iHoiu  m  low. 
cording  to  his  own  division,  cometh  to  spei^k  of  conditions 
in  law. 

A  condition  in  law,  is  that  which  the  law  intendeth  or  im-;  D^/butionofatcmdi^ 

tioM  til  uno, 

plieth  without  express  wordj»  in  the  deed. 

(E  3.)  By  tbe  common  law,  m  chose  in  aetiem  (except  in  the  case  of  the 
kin^,  t  Ves.  1 81.)  cannot  be  assigned  or  granted  over,  Lmperf§  east,  XO  Co. 
48  a.  i  and  the  reason  of  the  law's  not  allowing  sncli  assignment  was,  be- 
caase  it  tcoded  to  champerty  and  maintenance,  and  to  pass  debts  into  the 
hands  af  the  moi«  powerful,  who  wiere  thus  enabled  to  opprcM  tbe  infe- 
rior orders,    l  Mad.  Ch.  435.    But  in  equity  a  chose  in  action  may  be  as- 
signed, Spdbb  ▼.  ffyaa,  i  P.  Wms.  361.    iTrigkt  ▼.  fVrifhi,  1  Yes.  411. 
J&m  ▼.  Damsomf  1  Yes.  333. ;  and  according  to  the  case  of  Lord  Carteret 
T.  pMdbail,  even  without  a  consideration.     3  P.  Wmn.  199.    Sed  vid. 
S  Vera.  595.    3  Ch.  Rep.  90.    Anm,  S  Freem.  145*  Roifineon  v.  Borojor, 
Vin.Abr.  tit.  Assignment,  (D)  Ca.  29.    And  an  assignment  of  a  cti08c 
in  aetkia  is  good  against  creditors   nnder  a  bankruptcy,  Browne  v. 
Hftikeete^  X  Atk.  160.;    and  in  the  assignment  no  particular  words 
are  Decessuy  (1  Ves.  S3$.\  thoogh  it  nsnally  contains  an  agreement 
h>  permit  the  assignee  tp  ma|ie  use  of  the  name  of  the  assignor  to 
neover  the  property,  and  is  considered  in    the  nature  of  a  declara* 
tioD  of  trust.    3  P.  Wn».  199.     And  though  a  chose  in  action  be  as- 
signed^ in  consideration  Qf  lov^  and  affection^  and  advancement  of  chil- 
drea,  it  is  good  against  the  representatives  of  the  assignor.     Wright  v. 
Wrigkif  Ives.  409.     Peam.  Ex.  Dev.  524.    An  assignee  of  a  chose  in 
action,  as  he  is  entitled  to  all  the  remedies  of  the  seller  (£x  pmie  IJowty 
17  Ves.  245.),  so  he  takes  it,  subject  to  the  same  equity  as  it  was  liable 
to  in  the  assignor's  hands  {CoUa  v.  Janes,  2  Vern.  692.    Tarf on  v.  Bea- 
MB,  S  Vern.  764.   HiU  v,  CatUoMi,  1  Ves.  1 22.     Dories  v.  Austen,  1  Vef. 
jnn.  247.),  except  in  the  case  of  the  assignment  of  bills  of  exchange,  or 
notes,  before  they  are  due,  which  may  Se  enfoi^ced  by  an  assignee  for  a 
ralmble  coosiderQtipn,  though  no  consideration  yn»  given  by  Sie  person 
who  assigned  to  him ;  an  exception  made  in  favor  of  trade.    Anon,  Com. 
Rep.  49.    S,  C  2  Bq.  Abr,  8^.    |f  a  legacy  be  asaisned,  the  0xecutoi, 
when  called  npon,  cannot  set  off  a  debt  doe  to  himself  from  the  legatee. 
WhUnker  v.  16uik,  Ambl.  407.    And  if  a  bond  debt  be  due  to  IS.,  and  H. 
assiipis,  the  obligor  is  bound  by  having  notice  of  the  assignment,  and  his 
payment  to  B.  atterwards  will  not  be  a  discharge  as  to  the  assignee. 
UmgUf  V.  Lsrd  Orford,  Ambl.  17.    B^Uipm  v.  BifUngiUtfu  2  Vern.  540. 
It  iroold,  however,  be  otherwise  if  there  were  no  notice  of  the  assignment. 
1  Qi.  Ca.  232.  A  diose  m  action,  once  assigned,  cannot,  genarallyspeaking, 
be  afterwards  assigned,  though  the  assignment  be  without  notice.    Toar- 
HIU  ▼.  Vatifc,  3  P.  Wms.  307.    Brace  v.  Duehiu  of  Mnrlbaromgh,  2  P. 
Wms.  496.    If,  however,  tiic  purchaser  of  an  equitable  right  ^ives  no 
notice  to  the  tsnstee  of  hiS  purchase,  and  such  equitable  right  is  after- 
warda  assigned  to  a  second  porphaser,  who  gives  notice  of  his  assignment, 
he,  it  has' been  thought,  would  be  preferred,    l  Mad.  Ch.  434.    i(og, 
VcBd.  A  Pnrch.  600.  Ust  edit.    1  Ves.  367.    9  Ves.  411.— [£d.] 
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LITTLETON.  ESTATES  which  men  have  ypan  condition  in  law,  are 
[Sect.  378.  232  b.]  such  estates  which  have  a  condition  by  the  law  to  them  an- 
J^t^i^^i^*  '-^    nexed,  albeit  that  it  be  not  specified  in  writing.    As  if  a  man 

grant  by  his  deed  to  another  the  office  of  parkership  of  a 
parky  to  have  and  occupy  the  same  office  for  term  of  his  life, 
the  estate  which  he  hath  in  the  office  is  upon  condition  in  laWf 
to  wit,  that  the  parker  shullmell  and  lawfully  keep  the  park, 
and  shall  do  that  which  to  such  office  belongeth  to  do,  or 
otherwise  it  shall  be  lawful  to  the  grantor  and  his  heirs  to 
oust  him,  and  to  grant  it  to  another  if  he  will,  S^c.  And 
such  condition  as  is  intended  by  the  law  to  be  annexed  to  any 
thing,  is  as  strong  as  if  the  condition  were  put  (174)  in  writ- 
ing. 

♦ 

234  a.  Aim!  this  accords  with  that  ancient  rule,  Utique  fortior  et 

430,"  ^^^  *^^'  *^*    potentior  est  dispositio  legis  qudm  hominis. 

LITTLETON.        IN  this  manner  it  is  of  grants  of  the  offices  of  steward, 
[Sect.  379. 234  b.]  constable,    bedelary,   bailimck,    or  other  offices,  S^c.     But 

if  such  office  be  granted  to  a  man,  to  have  and  to  occupy 
by  himself  or  his  deputy,  then,  if  the  office  be  occupied  by  him 
or  his  deputy,  as  it  ought  by  the  law  to  be  occupied,  this  suf- 
fceth  for  him,  or  otherwise  (175)  tlie  grantor  and  his  heirs 
may  oust  (176)  the  grantee,  as  is  aforesaid. 

234  b.  "  Steward.'^    Of  this  I  have  spoken  before. 

21  E.  4.  20.  PI.  Com, 
579.    (Ante,  6ia.) 

8  E.  4.  6.   (5  Rep.  ''  Constable."   Of  this  likewise  something  hath  been  spoken 

before. 

''  Bedelary.*'  Bedell  is  derived  of  the  French  word  Beadeau, 
which  signifies  a  messenger  of  the  court,  or  under  bailiff,  in 
Latin  Bedellus. 

w 

And  the  oath  of  a  bedell  of  a  manor  is,  that  he  shall  duly 
and  truly  execute  all  such  attachments  and  other  process  as 
shall  be  directed  to  him  from  the  lord  or  steward  of  his  court, 

(174')  ou  mustrej  added  in  L.  and         (176)  le  grantee  not  in  L.  and  M. 
M.  and  Roll.  nor  Roh. 

(175)  le  grantorM,  ^  L.  and  ^I. 
and  Roh. 
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and  that  he  shall  present  aQ  pound  breaches  which  shall  hap- 
pen within  his  office,  and  all  chattels  leaved,  and  estrays, 

''Bailiwick:'     Of  this  sufficient  hath  been  said  before. 

As  to  conditions  in  law,  you  shall  understand  they  be  of  233  b. 

two  natures,  that  is  to  say,  by  the  common  law,  and  by  sta-  HenriTNrJurs  cate! 
tute.    And  those  by  the  common  law  are  of  twonatures,  that  21  E.  4.  20.  93. 
b  to  say,  the  one  is  founded  upon  skill  and  confidence,  the  ^ 
other  without  skill   or  confidence:   upon  skill   and  confi- 
dence, as  here  the  office  of  parkership,  and  other  offices  in 
sect.  379  mentioned,  and  the  like. 

Touching  conditions  in  law  without  skill,  8cc.  some  be  by  Lib.  n.fol.44.  Wit- 
Ihe  common  law,  and  some  by  the  statute.  By  the  common  "^ 
law,  as  ta  every  estate  of  tenant  by  the  curtesy,  tenant  in  tail 
after  possibility  of  issue  extinct,  tenant  in  dower,  tenant  for 
life,  tenant  for  years,  tenant  by  statute  merchant  or  staple, 
tenant  by  elegit,  guardian,  &c.  there  is  a  condition  in  law 
secretly  annexed  to  their  estates,  that  if  they  alien  in  fee  (l  3), 
&<.  that  he  in  the  reversion  or  remainder  may  enter,  et  sic 
de  nmlibuBj  or  if  they  claim  a  greater  estate  in  court  of  re- 
cord, and  the  like. 

Concerning  conditions  in  law  founded  upon  statutes,  for 
some  of  them  an  entry  is  given,  and  for  some  other  a  recovery 
bj action:  where  an  entry  is  given,  as  upon  an  alienation 
in  mortmain,  8cc.  and  tlie  like ;  where  an  action  is  given,  as 
for  waste  against  tenant  for  life  and  years,  and  the  like. 


(LS.)  That  is,  either  by  act  in  paur,  as  by  feofTment,  or  by  matter  ^ 
record,  as  b^  fine  or  common  recovery,  Whereby  the  reversion  or  re* 
maioder  is  divested.  Post,  251  b.  Bnt  an  alienation  by  a  particnlar  te- 
Dftot  is  no  forfeiture,  if  the  reversion  or  remainder  is  not  thereby  divest- 
ed: and  therefore  if  tenant  for  life  or  years  of  an  advowson,  rent,  com- 
mon, or  other  thing,  which  lies  in  ^rant,  by  deed  grants  his  estate  to 
awther  in  fee,  it  is  no  forfeiture.  Post,  351  b.  So  it  is  no  forfeitnre,  if 
tenant  for  life  conveys  by  bargain  and  sale,  or  by  lease  and  release,  to 
uiother  in  fee.  2  Leon.  60.  3  Mod.  151.  80,  if  tenant  for  life  or  years 
joins  with  him  in  reversion  or  remainder  in  fee,  in  a  feofiment,  or  fine, 
•r  recover^',  it  is'  no  forfeiture ;  for  each  gives  that  which  he  lawfully 
n^.  6  Co.  15  a.  Bnt  if  a  particular  tenant  claims  the  fee,  it  will  be 
a  forfeitnre :  as,  if  he  joins  the  mise,  in  a  writ  of  right  against  him,  upon 
the  mere  right ;  for  tenant  in  fee  only  can  do  it.  Post,  S51  b.  1  Co.  16  a* 
So  if  he  afiirms  the  fee  to  be  in  a  stranger :  as  if  he  prays  in  aid  of  a 
stranger,  post,  352  a. ;  or  accepts  from  a  stranger  a  fine  gur  conusance  de 
dnii  cvme  ceo,  &c.  for  thereby  he  affirms  upon  record  the  reversion  to 
be  in  a  stranger,  though  the  reversion  is  not  thereby  divested.  Post, 
e5«a.    9  Co.  106  b.    1  Mod.  117.    4  Com.  Dig.  827.  (A.  5.)— [£<*] 
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XKtvriff y  between  «  Here  it  is  worthy  the  observation  to  take  a  view  of  the 

fd  on  «/kiU,  Muf  oiAcr  oivisions  aforesaid  m  some  particular  case.     As  for  ezamplej 

€emditiM$  in  law.  j, j^^j^  jj^^^  ^^^  ^gj^^  ^f  parfcership  be  granted  or  descend  to  an 

(Crd.  Car.  «79.)  .  r  r       ©    ^ 

lib.  8.  fol.  44.  Wit-  infant  or  feme  covert,  if  the  conditions  inlaw  annexed  to  this 

g^f  1  Cro!^7\^*9Kep.'  office  which  require  skill  and  confidence  be  not  observed  and 

rt.   PI.  S05.   Post,    fulfilled,  the  office  is  lost  for  ever,  becaase.  as  Littleton  saith 
100.)  , '.  '  ^     ' 

here^  it  is  as  strong  as  an  express  condition.  But  if  a  lease 
for  life  be  made  to  a  feme  covert,  or  an  infant,  and  they  by 
charter  of  feoffment  alien  in  fee,  the  breach  of  this  condition 
in  law,  that  is  without  skill,  8cc.  is  no  absolute  forfeiture  of 
their  estate.  So  of  a  condition  in  law  given  by  statute,  which 
giveth  an  entry  only.  As  if  an  infant,  or  feme  covert  with 
her  husband,  aliens  by  charter  of  feoffment  in  mortmain,  this 
is  no  bar  to  the  infant,  or  feme  covert.  But  if  a  recovery  be 
bad  against  an  infant  or  feme  covert  in  an  action  of  waste, 
there  they  are  bound  and  barred  for  ever. 

CmidUim  in  law  h^  And  il  is  to  be  observed,  that  a  condition  in  law  by  force 

rery,  ^ran/rer  than      ^^  ^  Statute  which  giveth  a  recovery,  is  in  some  case  more 
9iluTe9nditUm$inlaw.  strong  than  a  condition  in  law  without  a  recovery.    For  if 

lessee  for  life  make  a  lease  for  years,  and  after  enter  into  the 
land,  and  make  waste,  and  tlie  lessor  recover  in  an  action  of 
waste,  he  shall  avoid  the  lease  made  before,  the  waste  done. 
But  if  the  lessee  for  life  make  a  lease  for  years,  and  after 
enter  upon  him,  and  make  a  feoffment  in  fee,  this  forfeiture 
shall  not  avoid  the  lease  for  years.  Nor  in  any  of  the  said 
cases  a  precedent  rent  granted  out  of  the  land  shall  be  avoided* 
(Ante,  185  a.)        For  if  lessee  for  life  grant  a  rent-charge,  and  after  doth 

waste,  and  the  lessor  recovereth  in  an  action  of  waste,  he 
*£S4  a.  ^^^^  b^ld  ^^^  I^tid  charged  ^during  the  life  of  the  tenant  for 

life,  but  if  the  rent  were  granted  after  the  waste  done,  the 
lessor  shall  avoid  it. 

« 

And  the  reason  wherefore  the  lease  for  years  in  the  case 

aforesaid  shall  be  avoided,  is,  because  of  necessity  the  action 

of  waste  must  be  brought  against  the  lessee  for  life,  which  in 

that  case  must  bind  the  lessee  for  years,  or  else  by  the  act  of 

(Poit,  54.)         the  lessee  for  life  the  lessor  should  be  barred  to  recover  locum 

vastatunif  which  the  statute  giveth  (177). 

(177)  "  For  the  recoTery  relates      is  paramoimt  to  the  ^nt,  bnt  it 
to  the  tioie  of  the  waste  done,  which      does  not  relate  to  the  time  of  mak* 


cn.xxriu    ov  estates  vpon  coni>ition» 


117 


If  a  mm  hath  an  office  for  life  which  requireth  skill  and  ^  ^^'^^It^ 
coufidence,  to  which  office  lie  hath  a  house  belongings  and  f  ton  ta  tmt,  frutdoM 
chargeth  the  house  with  a  rent  dtiring  his  life,  and  after  com* 
sat  a  forfeiiure  of  his  office,  the  rent-charge  shall  not  be 
avoided  during  bis  life,  for  regularly  a  man  tliat  taketb  ad* 
vantage  of  a  condition  in  law,  shall  take  tlie  land  with  such 
charge  as  he  finds  it.  And  therefore  Littleton  is  here  to  be 
understood,  that  a  condition  in  law  is  as  strong  an  a  condition 
in  deed,  as  to  avoid  the  estate  or  interest  itself,  but  not  to 
avoid  precedent  charges,  but  in  some  partictilar  cases^  zs  by 
that  which  bath  been  said  appeareth. 

JLSO^  a  man  may  tee  in  the  Book  of  Assises,  ann^  38  £.  3.   LITFLBTON. 
y- 3.(178),  (the  Book  of  Assises  is  a  Book  of  the  Reports  [Sect. 383.  €S5  bj 
of  cases  in  the  reign  of  king  Edward  the  third,  and  it  is  /^^^'jriiiiT 
called  the  Book  of  Assises^  because  the  greatest  part  of  the  <wwl«<Mnia*or. 
caaes  therein  are  upon  writs  of  assise  brought,  as  hath  been     k    ^^>  *J 

said,  and  which  hath  been  cited  before),  a  plea  of  assise  in  this 
form  following^  scilicet,  An  assise  of  novel  disseisin  was  some 
time  brought  against  A.,  who  pleaded  to  the  assise,  and  it  was 
found  by  verdicty  that  the  ancestor  of  the  plaintiff'  deviled 
kis  lands  to  be  sold  by  the  defendant,  who  was  his  executor, 
and  to  make  distribution  of  the  money  for  his  soul:  and  ii 
Utts  found,  that  presently  after  the  death  of  the  testator,  one 
tendered  to  him  a  certain  sum  of  money  for  the  lands,  but  not 
to  the  value,  and  that  the  executor  afterwards  held  the  lands 
in  his  own  hands  txco  years,  to  the  intent  to  sell  the  sam€ 
dearer  to  some  other  ;  and  it  was  found  that  he  had  all  the 
time  taken  tlte  profits  of  the  lands  to  his  own  use,  without 
doing  any  thing  for  the  soul  of  the  deceased,  Sfe.  Mowbray, 
0l9)jnsticey  (John  Mowbray  was  a  reverend  judge  of  the  [cokb,  236a.} 
court  of  common  pleas,  and  descended  of  a  noble  family^ 
saidf  the  executor  in  this  case  is  bound  by  the  law  to  make  the 
sale  as  soon  as  he  may  after  the  death  of  his  testator,  and  it  is 
found  that  he  refused  to  make  sale,  and  so  there  was  a  de* 
fault  in  Mm,  and  so  by  force  of  the  devise  he  was  bound  to  put 
all  the  ptqfits  {^BO)  coming  of  the  lands  to  the  use  of  the 

mf,  the  estate,  to  avoid  charges  by         (178)  p.  3.  not  in  L.  and  M.  nor 
force  of  this  condition  in  law,  im*      Rob. 

\e*%  in  the  case  of  a  lease  for  years,         (179)  jwftie€  dimii,  not  in  L.  and 
vhicfa  is  of  necessity  to  have  the      M.  nor  Roh. 
fUce  wasted."— Lord  Nott.  MSS.  (180)    ac€wtid9^etma!uUH^.\  L. 

and  M.  and  Roh. 
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^9,36  b.  dead,  and  it  is  found  that  he  took  them  to  his  *own  use^  and 

so  another  default  in  him.  Wherefore  it  was  adjudged  that  the 

plaintiff" should  recover (iS\).  And  so  it  appeareth  by  the  said 

[Coke,  236  b.]    judgment,   (this   conclusion  upon  a   judgment  is   of  great 

authority  in  law,  quia  judicium  pro  veritate  accipitur,  and, 
as  it  hath  been  said,  judicium  is  quasi  juris  dictum),  that  by 
force  of  the  said  devise  the  executor  had  no  estate  nor  power 
in  the  lands,  but  upon  condition  in  law. 


236  a. 


(Latcb.  9.    Ante, 
113  a.  181.) 


" Devised  his  lands  to  be  sold  by  his  executors**  This 
tnust  be  intended  to  be  of  lands  devisable  by  custom,  for 
lands  by  the  common  law  were  not  devisable  (as  hath  been 
said) :  for  in  this  section  is  implied  a  diversity,  viz.  when  a 
man  deviseth  that  his  executor  shall  sell  the  land,  there  the 
lands  descend  in  the  mean  time  to  the  heir,  and,  until  the  sale 
be  made,  the  heir  may  enter  and  take  the  profits.  But  when 
the  land  is  devised  to  his  executor  to  be  sold,  there  the  de- 
vise taketh  away  the  descent,  and  vesteth  the  state  of  the 
laud  in  the  executor,  and  he  may  enter  and  take  the  profits, 
and  make  sale  according  to  the  devise.  And  here  it  appeareth 
by  our  author,  that  when  a  man  deviseth  his  tenements  to  be 
sold  by  his  executors,  it  is  all  one  as  if  he  had  devised  his 
tenements  to  his  executors  to  be  sold :  $iud  the  reason  is,  be- 
cause he  deviseth  the  tenements  whereby  he  breaks  the  de- 
scent (182)  (m  3). 


(181)  ifc,  added  in  L.  and  M. 
and  Roll. 

(182)  •*  1  Co.  25  b.  PoHer's  case. 
Breach  of  condition  assi^rncd,  be- 
cause he  has  not  performed  within 
Convenient  time,  viz.  ei^ht  years. — 
Ant.  113.  cont.  th.'it  where  lands 
are  devised  to  executors  to  sell, 
and  one  refuses,  yet  it  is  within 
91  H.  8.  though  it  be  ati  interest, 
and  though  Uic  words  of  tlie  sta- 
tute are,  where  lands  are  willed  to 
be  sold  by  executors,  which  gives 
only  a  power ;  so  there  was  a  dif- 
ference between  them. — 49  £.  3. 
17.  The  case  uas,  a  woman  seised 
of  lands  in  London  devised  them  to 
be  sold  by  her  ex.  cutois,  and  died 
without  an  hcit  ^  that  devise  pre- 
vented the  escheat  which  the  king 
pretended  to  have,  aiid  the  execu- 
tors could  enter  and  sell,  therefore 


more  than  a  bare  authority  passed. 
Yet  in  1651,  on  evidence  at  the 
bar,  between  nilActiuon  and  fVhUe^ 
this  case  was  started;  and  Lord 
Chief  Justice  Rolls  doubted  of  this 
opinion,  because,  he  said,  it  was 
only  a  descent,  according  to  the 
words  of  Littleton ;  and  tiiat  it 
appeared  to  him,  that  when  lands 
are  devised  to  be  sold  by  execu- 
tors, there  no  interest  passes,  as  in 
the  last  clause  here.'' — Lord  Nott. 
MSS. 

[In  the  ca«c  above  cited  by  Lord 
Nottingham  from  the  Year  Books, 
it  appears,  that  no  judgment  was 
given;  and  Mr.  Sugden  observes, 
that  it  is  quite  clear,  that  at  this 
day  the  devise  in  that  case  would 
be  held  to  give  a  power  only.  Sued. 
Pow.  106.  See  u.  (M  3.)  infra.]--- 
[£if.] 


(M  3.)  See  ante;  113a.  vol.  1.  p.  399.  n.  13.  where  Mr.  Hargrave  in- 
clines to  construe  a  devise  that  executorS'SkaU  seU  the  land,  as  welt  as  a 
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^  The  executor  in  this  case  is  bound  by  the  law  to  make  the 
sale  as  soon  as  he  may  after  the  death  of  his  testator,  ^c.^ 
And  the  reason  hereof  is^  for  that  the  mean  profits  taken  be- 
fore the  sale  shall  not  be  assets,  so  as  he  may  be  compellable 
to  pay  debts  with  the  same,  and  therefore  the  law  will  enforce  (4  Rep.  81  h.) 
him  to  sell  the  lands  as  soon  as  he  can,  for  otherwise  he  shall 
take  advantage  of  his  own  laches.  But  if  a  man  devise  that  his 
eiecator  shall  sell  his  land,  there  he  may  sell  it  at  any  time,  for 
that  he  hath  buta  barepovfer^  and  no  profit.  And  by  this  case 
it  appeareth  what  construction  the  law  maketh  for  the  speedy 
payment  of  debts.  And  here  is  to  be  observed,  that  many  (s  Cro.  19.  si  a.) 
*words  in  a  will  do  make  a  condition  in  law,  that  make  no  *236  b. 

condition  in  a  deed ;  as  here  to  devise  lands  to  an  executor  ad 
vendendum,  so  if  lands  be  devised  to  one  ad  solvendum  £20  Mich,  st  &  S9  EUz. 

.  .         in  .the  Kiog^s  Bench, 
to  I.  S.,  or  paying  £20  to  I.  N.  this  amounts  to  a  condition.  Crickmer's  case  ad- 

And  Crickmer's  case  was  this :  A  man  sei.sed  of  certain  lands  fo.74.  7  li'e,  70. 
holden  in  socage  had  issue  two  daughters,  A.  and  B.,  and  de-  (\  ^JI,*  ^^J;)  ^^.^P* 
vised  all  bis  lands  to  A.  and  her  heirs,  to  pay  unto  B.  a  cer- 
tain sum  of  money  at  a  certain  day  and  place;  the  money 
was  not  paid ;  and  it  was  adjudged,  that  these  words  '^  to  pay,'^ 
&c.  did  amount  in  a  will  to  a  condition  ;  and  the  reason  was^ 
for  that  the  land  was  devised  to  A.  for  that  purpose,  other- 
wise B.,  to  whom  the  money  was  appointed  to  be  paid,* 
sfaoald  be  remediless,  et  interest  reipublica  suprema  homi-- 
uum  testamenta  rata  haberi:  and  the  lessee  of  B.,  upon  an 
actual  ejectment,  recovered  the  moiety  of  the  land  against  A. 


dcrisc  ^  ian4»  f»  he  »old  by'execut»r&,  as  investing  them  witii  the  fee- 
Motple,  and  not  merely  a  power.  The  law,  however,  as  to  this  point, 
seems  to  be  still  unsettled.  Mr.  Sngden,  after  reviewing  the  authorities, 
coDclvdes,  tliat  a  device  that  the  executors  shall  sell  the  landy  or  that  hind 
9hallbe  sold  by  the  exeaitorSf  will  give  them  simply  an  authority.  And  he 
farther  observ&t,  that  there  seems  gi'eat  reason  to  contend,  that  even 
•  derise  0/  land  to  be  sold  by  his  executors y  without  wor4s  giving  the  estate 
to  them,  must  be  deemed  to  invest  them  with  a  power  only,  and  not  to 
{nve  them  an  interest.  Sngd.  Pow.  lO^ — 108.  It  is  observable,  that 
«here  a  power  of  sale  is  given  to  executors,  they  may  exercise  it,  al- 
tboagh  they  renounce  probate  of  the  will.  Sugd.  Pow.  165.  Append. 
^&.  1.  Keatesv,  Burton,  14Ves.434.  And  if  any  of  them  refuse  the 
trnst,  the  others  may  sell.  Siigd.  Pow.  156.  Where  a  testator  di- 
rects his  estates  to  be  sold,  witliout  declaring  by  whum  the  sale  shall  be 
Blade,  if  the  fund  be  distributable  by  the  executor,  either  for  the  pay- 
Bteot  of  debts  or  legacies,  he  will  take  a  power  of  sale  by  implication. 
•^H^d.  Pow.  160.  And  it  seems  that  whilst  the  chain  remains  unbroken, 
the  power  until  exercised  will  "o  from  him  to  his  executors.  Idem, 
165.  Where  a  power  of  sale  given  to  several,  shall  survive,  see  Suj^d. 
Pow.  156,  ante,  113 a.  vol.  l.  p.  399.  and  the  notes  tliere  ;  and  that  eqnity, 
ky  reason  of  the  trust,  will  interpose  to  prevent  the  consequences  arising 
from  the  extinction  of  the  power^  see  Sugd«  Pow.  S&i>^T»— {£d.] 
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LITTLETOK.        ALSO,  estates  of  lands  or  tenements  may  be  made  upon 

[Sect.  380. 234  b.]  condition  in  law,  albeit  upon  the  estate  made  there  was  not  any 

Effut^fkt^ds     ^^f^^ion  or  rehearsal  made  of  this  condition.    As  put  t/te 

Dunmttf,  ease,  that  a  lease  be  made  to  the  husband  ami  wife^  to  have 

and  to  /told  to  them  during  the  coverture  between  them )  in 
this  case  thiey  have  an  estate  for  term  of  their  two  lives,  upon 
condition  in  law,  scil.  if  one  of  them  die,  or  that  there  be  a 
divorce  between  them,  then  it  shall  be  lawful  for  the  lessor  and 
,  his  heirs  to  enter,  t^c.  (n  3). 

035  a.  ''  If  One  of  them  die,  tfc^'    For,  if  any  of  them  die^  die 

coverture  is  dissolved^  and  consequently  the  state  determined 
by  the  limitation. 

"  Or  that  there  be  a  divorce  between  them,  S;c*'     The  di- 
vorce that  Littleton  here  speaketli  of  is  intended  of  such  di- 
{^)  Vid.  sect.  399.       voices  (*)  as  dissolve  the  mairiage  cL  vinculo  matrimonii,  and 
is!  V  ReV.^42f  Cro*.  i^'^l^c^  ^^^  ^^^  bastard,  because  they  were  not  justa  nuptie. 

Car.  463.  « Inst.  68f .  ^nd  therefore  in  Littleton^s  case,  though  the  husband  and 
Vftngn.  221.  9i9«  . 

sai,)  3t  H.  a.  c.  38.  wife  be  divorced  causa  adulterii,  yet  the  freehold  continuetb, 

because  the  coverture  continueth. 

Littleton.        and  that  they  have  an  estate  for  term  of  their  two  Utes 
[Sect.  38  K  235  a.]  is  proved  thus:  Everyman  that  hath  an  estate  of  freehold 

in  any  lands  or  tenements,  either  he  hath  an  estate  in  fee,  or 
in  fee-tail,  or  for  term  of  his  own  life,  or  for  term  of  an- 
other  man*s  life,  and  by  such  a  lease^  they  have  a  freehxAd, 
but  they  have  not  by  this  grant  fee,  nor  fee-tail,  nor  for  term 
of  another*s  life,  ergOj  they  have  an  estate  for  term  of  their 
oun  hvesi  but  this  is  upon  condition  in  law  in  form  afore- 
sdid;  ahd  in  this  case  if  they  shall  do  waste,  the  fet^or 
^S35  b«  ^hall  *have  a  writ  of  waste  against  them,  supposing  by  his 

writ,  quod  tenet  ad  terminum  vitae,  &c.  ( 183),  but  in  his  count 
he  shall  declare  how  and  in  what  manner  the  lea^e  tras  made. 

235  b.  ''  Supposing  by  his  writ,  qu^d  tenet  ad  lerminum  titae.^' 

W  H.  6.  «7.         rpijjj  ^j^j  ^^  ^gj  Q^  ^|j jg  gection  is  evident  and  plain. 

(183)  mo-f^y  L.  and  M.  and  Kob. 

(N  %)  For  tlie  distinction  between  a  condition  in  debd  and  a  iimitatiofi, 
liere  denominated  by  Littleton  a  condition  in  law,  see  n.  (L  t,)^  ant.  p.  8^* 
it  BL  Com.  155.    Feank  Cont^  Rem.  101. 400.«-[£^] 
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IN  the  same  manner  ii  i$^  if  an  abbot  make  a  lease  to  a    liITTLETON. 
mant  to  have  and  to  hold  to  him  during  the  time  that  the  [Sect.  382. 235  b.] 
lasor  is  abbot ;  in  this  case  the  lessee  hath  an  estate  for  term 
of  his  own  life:  but  this  is  upon  condition  in  law,  scil.  that 
if  the  abbot  resign,  or  be  deposed,  that  then  it  shall  be  lawful 
for  his  successor  to  enter,  S^c. 

So  it  is  of  a  bishop,  archdeacon,  and  other  ecclesiastical  235  b. 

VT!^    1l««<»#     lilt    K 

or  temporal  body  politic  or  corporate,  or  of  any  officer  or  gra-  ^^^'  >p|J^*  ^\' 
duate,  or  the  like. 

And  so  it  is  of  a  translation  and  cession. 

Here  Littleton  termcth  words  of  limitation  to  be  condi-  234  b* 

tions  in  law :  for  his  first  example  is,  )^„t^  mb.  ^PosL 

s«.)' 
**  During  the  coverture  between  them,**    Durante  cooper^ 

iura  inter  eos.    This  word  (durante)  is  properly  a  word  of 

limitation^  as  durante  viduitate,  or  durante  virginitate,  or 

durante  vii&,  Sfc.    And  properly  a  condition  in  law  is,  as 

ss  bath  been  said,  where  the  law  createth  the  same  without 

aoy  express  words. 

Dum  also  maketh  a  limitation^  as  if  a  lease  be  made,  dum  x>mh, 

solafiteril,  or  dum  sola  et  casta  vixeret.    Dummodo  is  also  %^'^i^\\^^'^' 
a  word  of  limitation ;  as  dummodo  •solveret  talem  redditum.  Dummodo, 

Quamdiu  also  is  a  word  of  limitation,  for  if  a  roan  grant  a  rent  *  235  a. 

out  of  the  manor  of  D.  quamdiu  the  grantor  shall  be  dwelling  3a!'uE!^|^GriuitgS! 

upon  the  manor,  this  is  good,  or  quamdiu  se  bene  gesserit.  QiunMiw,  Sfc. 

(10  Rep.  4t.    PIo. 
243  a.    Vanghui  St.    4  Rep.  33.)  S7  H.  6,  27.    (9  Rep.  95.; 


And  so  be  these  words,  donee,  quousque,  usque  ad,  tamdiu,  lo  Am.  4.   6  £.  3.  8. 

f  •  9.  21.     3  £.  3>  18* 

tfiuunque.  Aimaitie40.  19  H.  6. 

54.  Temps  E.  1.  Annuitie  150.    11  Au.  p.  6.    21  Ass.  p.  18.   26  E.  3.  69.   f  £.  4.  16. 
9  £.  4.  25.  26.     9  H.  6.  39.    14  H.  8.  13. 

{]S4^  JND  tntiny  other  things  there  are  of  estates  >:pon    LITTLETON. 
condition  in  law,  and  in  such  cases  he  needed  not  to  have  [Sect.  384.  236  b.] 
ihezxd  any  deed,  rehearsing  the  condition,  for  that  the  law  H^!^f^^u!!S^^A 
it$elf  purporteth  the  condition^  S^c* 

Ex  paucis  dictis  intendere  plurima  possis. 

(184)  Ei  wmUs  muter$  ekases  et  eases  jr  sent  fVettates  sur  efmiUion  en  Is 
^,  not  in  L.  and  M.  nor  Rob. 
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More  shall  be  said  of  conditions  in  the  (lS5)nexi  chapter, 
in  the  chapter  of  Releases,  and  in  the  chapter  of  Discon^ 
tinuance. 

237  a,  "  Ex  paucis  dictis  intendere plurima  possis.** 

Verses  at  the  first  were  invented  for  the  help  of  memory, 
and  it  standeth  well  with  the  gravity  of  our  lawyer  to  cite 
them.  By  this  verse  of  our  author,  inferences  and  conclu- 
sions in  like  ca.'^Rs  are  warrantable. 

ooQ  ^  Hereby  it  appedretii,  that  limitations  (which,  as  hath  been 

9  £.  4.  S6.   (5  Rep.    said,  Littleton  termeth  conditions  in  law)  may  be  pleaded 

^'     *^         without  deed :  and  the  reason  of  our  author  is  observable,. 

because  the  law  in  itself  purporteth  the  condition,  whereof 

somewhat  hath  been  said  before,  and  therefore  look  back  to 

the  conditions  in  law,  or  words  of  limitation,  and  withal  that 

(Ante,  214  b.)         ^  stranger  may  take  advaatage  of  a  limitation,  as  hath  beei^ 

said. 

Vid.  sect.  2^0.  Littleton,  having  spoken  at  large  of  conditions  in  deed  and 

in  law,  somewhat  seemeth  necessary  to  be  said  of  defeasances, 
vehereby  the  state  or  right  of  freehold  and  inheritance  may  be 
defeated  and  avoided. 

* 

DefeoBunct,  *^  Defeasance ^^^  Defeisantia,  is  fetched   from  the  French 

feasible  by  a  subsoqiuni  yvord  def air  6,  i.e.  to  defeat  or  undo,  infecium  redder^  quod 
Brtf  nh'^^o'l       f^^^^^^  «^(o  3).    There  is  a  diversity  between  inheritances 

42  E.  3.  1,    45  E.  ]7*       (^^^^  prochein  chupter-ehapitre  de  disceiUz   que  tolUmt  enireSy  L.  and 

43  Am.  12.    7  H.'e.  '   ^'  *"^  ^•^ 

43.     8  H.  6.  23.  ' 

t%^'^^'  ;^°""'  ^^'  (O  3.)  A  defeaMUice  u  an  mstrnment  which  defeats  the  force  or  opc- 

'^n  A       ^"""^*y  \^'     ration  of  some  other  deed  or  estate ;  and  that  which  in  the  same  deed  is 
„  f/**  ?:  A    ^^  <^"«^  *  condition,  in  another  deed  is  a  defeasance.    As  if  a  man  by  deed 

fk  «♦ '   *mi       '  ^i'  ,      covenants  or  grants,  that,  upon  payment  of  a  less  snm  on  a  particolar  day, 
Ahr    «i<5?\  *'    ^  *"  obliiratian,  recognizance,  &c.  shall  be  void.    Cro.  Eliz.  6S3.    3  Com. 

diw.;  p jp  ^^^^    Every  defeasance  mnst  contain  proper  words,  as  thtU  the  thinff 

shall  be  rotd,  Lacy  v.  Kynastony  2  Salk.  575.  Trerett  v.Af^gas,  Willes, 
107. ;  bnt  a  letter  of  licence,  tliat  the  obliicor  shaU  not  be  sued  amounts  to 
a  defeasance.  Ayloffe  v.  Scrimpshire,  Carth.  64.  And  the  dcfeaNiiJce 
nuiBt  be  by  matter  as  high  as  the  thing  to  be  defeated:  therefore  if  an 
obligation  be  to  pay  at  such  a  day,  an  agreement  per  scriptnm  manu  suik 
signatumy  to  give  time  to  a  future  day,  is  not  sufficient ;  for  it  ought  to  be 
bv  deed.  BUmerhas»et\,  Pierson^  3  Lev.  2:>4.  Hayford  v.  Andrews^  (  ro. 
Klia.  697.  S.  P.  Cowp.  47.  Cabell  ▼.  Waughan,  1  Sannd.  291.  n.  ri>. 
So  where,  in  covenant  for  non-payment  of  money,  the  defendant  pleadcil 
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executed,  and  inheritances  executory ;  as  lands  executed  by 
lirery,  &c.  cannot  by  indenture  of  defeasance  be  defeated 
afterwards.  And  so,  if  a  disseisee  release  a  disseisor,  it  cannot 
be  defeated  by  indentures  of  defeasance  made  afterwards ; 
but  at  the  tinae  of  the  release  or  feoffment^  &c.  the  same 
may  be  defeated  by  indentures  of  defeasance,  for  it  is  a  maxim 
in  law.  Qua  iticontinenti  Jiunt  in  esse  videntur  (p  d). 

But  rents,  annuities,  conditions,  warranties,  and  such  like,  „  .  •.^.' 

that  be  inheritances  executory,  may  be  defeated  by  defeasances  aUory, 
made,  either  at  that  time,  or  any  time  after :  and  so  the  law  I9.    Browninir'a^*' 
is  of  statutes,   recognizances,  obligations,  and  other  things  Keston's  case.   Pi. 

Coin*  131*    28  11.  8. 
executory.  Diere.    37  H.  8.  i5. 

19  R.  2.  Done  10.  Al- 
banie'Bcafte,Ub.  1. 107 ; 

Lastly,  somewhat  were  necessary  to  be  spoken  concerning  Power$  qf  revoeaium, 

clauses  of  provisoes,  containing  power  of  revocation,  which  S^^^;  ^*'    \  ^*P' 

since  Littleton  wrote  are  crept  into  voluntary  conveyances, 

which  pass  by  raisins  of  uses,  being  executed  by  the  (*)  sta-  (*)  27  H.  6.  cap.  10. 
r         T,  f         .  ^  ,     ,       .        (Cro.  Car.  472.    Hob. 

tute  of  27  H.  8.  and  are  become  very  frequent,  and  the  m-  348.    9  Rep.  107. 
herituice  of  many  depend  thereupon.     As  if  a  man  seised  of  ^    ^P*  ^    *       v 
lands  in  fee,  and  having  issue  divers  sons,  by  deed  indented, 
covenantetb  in  consideration  of  fatherly  love,  and  for  the  ad- 
vancement of  the  blood,  or  upon  any  other  good  considera- 
tion, to  stand  seised  of  three  acres  of  land  to  the  use  of  him- 
self for  life,  and  after  to  the  use  of  Thomas  his  eldest  son  in 
tail;  and  for  default  of  such  issue,  to  the  use  of  bis  second 
son  in  tail,  with  divers  like  remainders  over ;  with  a  proviso 
that  it  shall  be  lawful  for  the  covenantor  at  anytime  during    * 
his  life  to  revoke  any  of  the  said  uses,  8cc.  this  proviso  being 
coupled  with  an  use,  is  allowed  to  be  good,  and  not  re- 
pugnant to  the  former  states.     But  in  case  of  a  feoffment,  or 
other  conveyance,  whereby  the  feoffee  or  grantee,  8cc.  is  in 

M  pain  ef  forfeiture,  a  parol  licence  was  held  not  to  discharge  the  lessee 
from  tlic  proviso.  Roe  v.  Harriaony  2  T.  R.  415.  S.  P.  Meaae  v.  Mease^ 
Cowp.  47.    JJUler  v.  UoUandf  S  T.  R.  590.    Brown  v.  Goodman^  3T.  R. 

(P3.)  In  ca^c  of  a  feofTment,  &c.  where  the  estate  is  executed,  it  is 
<K)t  to  be  defeated  by  condition  or  defeasance,  unless  contained  in  the 
*3mf  deed,  or  in  another  executed  at  the  same  time.  S  Saond.  48.  But 
tiie  Uw  is  clear  that  a  bond,  judgment,  or  statute,  maybe  defeated  by  a 
lobfet^oeut  defeasance.  Cro.  £liz.  623.  755.  So  an  obligation,  Jkc  mav 
^  defeated  bv  a  defeasance  made  after  the  condition  is  broken,  as  well 
a«  before.  Ay'loffe  v.  Scrimpshire,  Carth.  64.  *i  Saund.  48  b.  n.  (2).  But 
if  a  thing  executory  at  its  commencement  be  after  executed, 'it  caniiot  be 
<tefested  by  a  subsequent  defeasance.    5  Co.  90  b.--[£tf.] 
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bj  the  eommoD  lavi%  sacb  a  proviso  were  nerely  tepogisaist 
and  ¥oM. 

a»rf00c«liM«/«iei^       And  first,  ID  the  case  aforesaid,  if  tbe  coveaantor^  wli» 
vtiAMtf  <a<ry  or  «<«».  Ittd  an  estate  for  life,  do  revoke  the  uses  accordiog  lo  his 


power,  he  is  seised  again  in  fee-simple  without  entry  or  elainb. 
^^ir^^tu^^^      Secondly,  he  may  revoke  part  at  one  time,  and  part  at 

fart «/  miioihtr.  Olhev. 

«&?  *'***^^^  Thirdly,  if  he  make  a  feoflFmeat  is  fee,  or  levy  a  fine,  &r. 
fvi  aM/y— mia/i«M-  oC  any  part,  this  doth  extinguish  his  power  but  fur  that  pari; 
ike  power  exttMct.         whereas  in  that  case  the  whole  condition  is  extinct.     But  W 

lAb.  1.  fdi  17^.  174.  it  be  made  of  the  whole,  all  the  power  is  extinguished  :  sa 
Bigge't  case,  lib.  1.  '.  *^  .. 

|»l.  107.   Albasit'i     as  to  some  purposes  it  is  of  die  nattu'e  of  a  conditioay  and 

Oi»€|  Ub.  10.  £»1.  14S.  «       .■  -  ^  r      1*     *.  .• 

Scrope*!  cas«,  Ub.  7.    ^  Other  purposes  m  nature  of  a  limitation. 

Ibl.  lie.  13.   Sir  Fran- 
til  £oglefield*i  case,    (t  RoL  Abr.  265.    1  RoL  Abr.  33l,y 

8ecu$.%niUcQMerfa  Fourthly,  if  he  that  hath  such  power  of  Pevocatioa  bath 
power  tiMktui  nUtesi,  ""    ,  -..,..  /•• 

no  present  mterest  m  the  land,   nor  by  the  ceasor  or  the 

estate  shall  have  nothing,  then  his  feoffment  or  fiue,  &c.  of  the 

land  is  no  extinguishment  of  bis  power^  because  it  is  mere 

collateral  to  the  land. 

Mw  tmamayne  UmU-      Fifthly,  by  the  same  conveyances*  that  the  oU  uses  be  9e*> 

ml  hf  the  $ame  convey-         ,     ,  ,  ,        i-     .      ,       .  ,     r 

mice  retoking  the  otd,    voked,  may  new  be  created  or  hniited,  where  the  former  cease 

ipio  facto  by  the  revocation,  without  either  entr}*  or  claim. 

tetr^^f^I^ySjIIIr.  Sixthly,  that  these  revocations  are  iavourably  interpreted, 
«%..  because  many  men's  inheritances  depend  on  the  same  (Q  3). 

And  here  I  may  apply  the  abovesaid  verse  i 

Ex  paucU  dictis  intendere  plurima  pasus* 

(QdO  Powers  of  revocation,  in  their  creation,  arc  to  be  constmed 
fiivoarably,  and  therefore  no  express  or  technical  words  are  Dece»8ary  to 
tlie  creating  of  such  powers ;  but  any  expre&sion  which  denotes  an  intent 
to  reAerre  sach  power  will  be  sufficient.  Uiahop  qfOafo»d  ▼.  Leifhton^ 
t  Vem«  376.  Lavender  v.  Dbtckstone^  3  Keb.  26.  Bnt  if  such  power  be 
once  executed,  tliat  is,  the  old  nses  over  the  whole  estate  reToked,  and 
sew  uses  limited^  such  npw  uses  cannot  be  revoked  withont  an  express 
reservation  of  a  power  for  such  purpose.  Hele  v.  Bond,  Prec.  Ch.  474. 
Zoueh  V.  fVoolston^  f  Bnrr.  1136.  S  Ves.  Jli.  A  power  of  revocation 
may  extend  to  all  tbe  limitations,  or  be  restricted  to  a  particuhir  estate 
Koiited  by  the  conveyance ;  as  where  tbe  use  is  to  A.  fi^  hfe,  nrniaiudcr 
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^vfTy  wiUi «  p«wer  to  revoke  the  estate  for  life  only,  this  seems,  wp^ 
Bofle,  to  be  a  food  power.    OHkoMSon  ▼.  Frttiotij  %  Rol.  Abr.  26s*    A 
power  of  revocation  may  be  either  a  power  relating  to  the  land,  that  is* 
a  power  liantcd  to  one  that  had,  has,  or  shall  have  an  estate  or  interest 
IB  the  land,  which  power  is  cither  appendant  or  in  gross :  or  simply  col« 
latnal;  as  where  tbe  party  to  whom  tne  power  is  reserved  has  not,  nor 
ever  had  any  estate  in  the  land.    EdwardM  v.  SIaf«r,  Hard.  415.    Oilb.  on 
Uses,  141. 143.    Sanders  on  Uses,  288.    2  Fonbl.  Tr.  Eq.  155.    IVith  re- 
•pecc  to  the  ceservation  of  powers  of  revocation,  Mr.  Sogden,  in  hit 
vsloable  Ijnatise  of  Powers,  states  the  result  of  the  authorities  to  be, 
^  ut,  Tkat  in  a  deed  exeadntg  a  power,  a  power  of  revocation  and  new 
appointment  nmy  be  reserved,  although  not  expressly  authorized  by  the 
deed  trmimg  the  power.    Adam»  v.  Adams^  Cowp.  651.    Vid.  Digge*9 
cflM,  t  Co.  175  b.    And  that  such  powers  may  be  reserved  ioOei  fuoHes. 
Beduts  case.  Lane,  118.    Hele  v.  Bond,  supra.    Digge*$  cose,  supra, 
td.  That  where  an  appointment  under  a  power  is  made  by  deed,  it 
caanot  be  revoked  unless  an  express  power  be  reserved  in  the  deed 
by  which  #ie  power  is  csecoted-:  a  revocation  witlnot  be  authorised  by 
ageneral  prospective  power  in  the  deed  creating  the  first  power.    HeU 
▼.  fioad,  supra.    3d,  That  although  in  the  arigvntd  settlement  a  power 
of  revocation  (Only  he  reserved,  yet  a  power  to  limit  new  uses  is  im- 
plied, and  nay  be  executed  accordingly  (Foirirr  v.  NortA,  3  Keb.  7. 
ilata.  1  Ch.  Ca.  i4«.    CoUtaa  v.  Gardner,  2  Cfa.  Ca.  46.),  unless  a  contrary 
iateatioa  can  be  collected  from  the  whole  settlement  (ilaoa.  Stra.  584.), 
sr  tbe  estate  is  expressly  limited  to  other  uses.    Atte^ten  v.  Birt^  Cro. 
Elit.  85.    But  4th,  That  every  power  reserved  in  a  deed  exwUing  a 
power  will  be  strictly  construed,  and  therefore  a  mere  power  of  revo- 
catiaa  m  such  a  deed  will  not  aotfaorice  a  limitation  of  new  uses.     Ward 
V.  Laih^  1  Sid.  348."    Sug.  Pow.  314,  315.    Upon  the  authority  of 
iV^sfl  V.  Jkarbmtrme  (1  Vem.  355.)  an  opinion  lias  prevailed,  that  a  power 
of  letocatioo  cannot  be  annexed  to  a  power  simply  collateral;  but  sucA 
a  doctrine,  Mr.Sugden  vemarks,  would  be  very  inconvenient,  and  cer- 
trialycaanot  be  considered  as  settled.  Idon,  316.    The  same  writer  also 
observes,  that  tlie  decisions  as  to  the  necessity  of  reserving  a  power  of 
sevocatisB  m  order  to  authorise  a  party  to  revolie  an  appointment  by 
deed,  have  always  been  considered  to  apply  to  personal  as  well  as  real 
otste:  4n4  that,  notwiAstanding   the  late  case  of  Ptn^  v.  PentH^ 
(East,  4f3.),  it  is  not,  perhaps,  at  this  day  possible  to  contend,  that  an 
spponitmcnt  by  deed  shall  be  revocable  because  the  donee  might  have 
^pointed  liy  wilL  which  would  hav^been  revocable.  Sag.  Pow.  317.319. 
-Si] 
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OF  ESTATES  IN  REMAINDER  AND  REVERSION.(A) 


49  a.  jcIl  remainder  is  a  residue  of  an  estate  in  land^  de- 

D^ition  of  a  remain-  pending  upon  a  particular  estate^  and  created  together  with 
(Plow.  35a.    Post,     the  same,  and  in  law  Latin  it  is  called  remanere{\). 

143  a.    Vangh.  269.) 

143  a.  Remainder,  in  legal  Latin,  is  remanere,  coming  of  the  La- 

melie'scase^'    ^^^'    ^°  ^^"^  remaneo ;  for  that  it  (a)  is  a  remainder  or  remnant 
(Ante,  49  a.    Plowd.  of  an  estate  in  lands  or  tenements,  expectant  upon  a  particu^ 

lar  estate  created  together  with  the  same  at  one  time,  as  in 
the  case  of  Littleton  (sect.  215.)  appeareth  (2)  (b). 

By  section  215  it  appeareth,  that  if  a  man  maketfa  a  gift 
(b)  40  E.  s.  10.  in  tail,  the  remainder  in  fee,  without  deed  (b)  (c),  the  remain- 

10  E.  4.  1.     12  E.  4* 

1«E  4  li     18H.  8.      (1)   "Sect.  216."    Hal.  MSS.—      Bern.  3d  ed.  p.  5  to  11.— [Hargr. 
4.    3  H.  7.13.      *    '  [Hargr.n.  9.49  a.]  n.  2. 143  a.] 

F.  N.  B.  219.  (^)  ^^^  Fearne's  Ess.  on  Cont. 

11  H.  4.  39.    SB  E,  3.  

frmt^J^h^'  ^  ^^)  ^"  ^^  former  chapters  of  this  book,   the  doctrine  of  estates  has 

^        •  *      '  been  considered,    1st.  with  regard  to  the  duration,  or  the  ouanCity  of 

interest,  which  the  owners  have  therein ;  and  2d.  in  respect  of  tne  nnmber 
and  connexion  of  the  tenant<( :  we  are  now  to  consider  them  with  regard 
to  the  time  of  enjoyment,  as  they  are  either  in  possession  or  expectancy* 
Estates  in  possession  are  those  where  the  tenant  is  entitled  to  tlie  ac- 
tual pernancy  of  the  profits.  Estates  in  expectancy  are  those  where  the 
right  to  the  pernancy  of  the  profits  is  postponed  to  some  future  period, 
and  are  of  two  sorts — remainders  and  reversions.  An  estate  in  remain- 
der, says  Sir  William  Blackstone,  may  be  defined  to  be,  an  estate  limited 
to  take  effect,  and  be  enjoyed,  after  another  estate  is  determined.  As  if 
•  a  man,  seised  of  lands  in  ^e-simple,  grants  them  to  A.  for  twenty  yean,. 

and,  after  the  determination  of  that  term,  to  B.  and  his  heirs  for  ever : 
A.  is  tenant  for  twenty  years,  with  remainder  to  B.  in  fee.  In  the  first 
place,  an  estate  for  years  is  created  or  carved  out  of  the  fee,  and  given 
to  A.,  and  then  the  residue  or  remainder  of  the  estate  is  given  toB. 
Botli  these  interests,  however,  are  but  one  estate ;  the  present  term  for 
yean,  and  the  remainder  after,  when  added  together,  beiog  equal  only 
to  one  estate  in  fee.  They  are  different  |>arts,  constituting  one  wholei 
being  carved  out  of  one  and  the  same  inheritance :  they  are  both  created, 
and  may  both  subsist  at  the  same  time,  the  one  in  possession,  the  other  in 
expectancy.    2  Bl.  Com.  164.— [£d.] 

(B)  And  therefore,  wherever  the  whole  fee  is  first  limited,  there  can 
be  no  remainder  in  the  strict  sense  of  that  word ;  for  the  whole  being 
disposed  ot^  no  remnant  exists  to  limit  over.  Ant*  18  a.  10  Rep.  97  b. 
Plowd.  29.    Vaugh.  269.     Dy^r,  33  a.    1  Ab.  Eq.  186.— {^0 

(C)  ThatiS|  at  common  law,  before  the  29  Car.  2.  c  3.— [£d.] 
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der  is  good,  and  passeth  out  of  the  donor  by  the  livery  of 
seisin ;  and  so  it  is  of  a  lease  for  life  or  years^  the  remainder 
over  in  fee;  for  the  particular  estate  and  the  remainderi  to 
many  intents  and  purposes,  make  but  one  estate  in  judg- 
flieot  of  law.     Vide  sect.  60. 

IF  a  man  tetteth  lands  er  tenements  by  deedf  or  without    LITTLETON* 
deed  (for  seeing  that  the  remainders  take  effect  by  livery,    [Sect.  60.  49bJ] 

there  needs  no  deed  (S)  (*)),  (4)  for  term  of  years,  the  remainder  ^.  ^^^M  yearsf  re^ 

aver  to  another  for  life,  or  in  tail,  orit^foe;  in  this  case  it  very  of  seisin  neceaaa^-y. 
lehoveth  that  the  lessor  maketh  livery  of  seisin  to  the  lessee      [Cok^i  49  a.] 

J.  ,         .  ,.  I  (        .       ,  .    ,        2«H.  6.1.  10E.4. 1. 

Jar  years,  otherwise  nothing  passeth  to  them  m  the  remainder,  is  £,  4.  i3. 
although  that  the  lessee  enter  into  the  tenements.  And  if  the 
termor  in  this  case  entereth  before  any  livery  of  seisin  made 
to  him,  then  is  the  freehold  and  also  the  reversion  in  the  les^ 
sor.  But  if  he  maketh  livery  of  seisin  to  the  lessee,  then  is 
the  freehold  together  with  the  fee  to  them  in  the  remainder, 
'Ouordiug  to  the  form  of  the  grant,  and  the  will  of  the  lessor. 

^'  Maketh  livery  of  seisin  to  the  lessee.^    Thb  livery  is  not  49  ^^ 

necessary  in  this  case  for  the  lessee  himself,  because  he  hath 
but  a  term  for  years,  but  it  is  for  the  benefit  of  theq^  in  the  re- 
mainder, so  as  the  livery  to  the  lessee  shall  enure  for  the  benefit 
of  them  ID  the  remainder  :  for  the  livery  *of  the  possession  *49b. 

coold  not  be  made  to  the  next  in  remainder,  because  the  pos^ 
session  belonged  to  the  lessee  for  years ;  and  for  that  the  par- 
ticular term,  and  all  the  remainders,  made  in  law  but  one 
estate,  and  take  effect  at  one  time,  therefore  the  livery  is  to        (Ante,  I45i.) 
be  made  to  the  lessee. 

Littleton  (sect.  721.)  ^^t^lh  down  a  rule  concerning  re*  378  a. 

mainders.    viz.    every  remainder  which    commenced!  by  a  Reguimriy  remm^der 

.  should  veti  4d  the  HtM 

deed  ought  to  vest  in  him  to  whom  it  is  limited,  when  livery  the  ^icular  eetote  u 

of  seisin  is  made  to  him  that  hath  the  particular  estate  (d)»  J^^l  .^     ^. 

(fiowd.  z5a.  S9a. 

(3)  "  IS  H.  4.  «0."    Hal.  MSS.—         (•)  See  n.  (C),  supra.  *  ^^^'  ^^"^ 

[Hargr.  o.  8. 49  a.]  (4)  Un  pur,  L.  and  M . 

(D)  Remainders  are  eitlier  vested  or  contingent.  Vested  remainders, 
or  remainders  executed,  ai'e  those  by  which  a  present  interest  parses  to 
the  party,  thoni^b  to  he  annoyed  in  futuro ;  and  by  which  the  estate  is 
invariably  fixed  to  remain  to  a  detennmate  person  after  the  particuUr 
estate  is  spent.  As  if  A.  be  teuant  for  y(.ars,  remainder  to  B.  in^e; 
hereby  B.'s  remainder  is  vested,  which  nothing  can  defeat  or  set  aside. 
S  BU  Com.  169-  The  per&ou  entitled  to  a  vested,  remainder  has  an  im- 
mediate fixed  right  of  future  enjoyment,  that  is,  an  estate  inpre$€nH; 
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(c)7R.f.  Scire  First^  UtUeton  saith  by  deed,  ^c J  becauie  if   lands    be 

facias.  (ADte9  354b.)  '  j  ^  \  ^ 

granted  and  rendered  by  fine  for  life,  the  remainder  in  tail, 

the    remainder  in  fee,   none  of   these   remainders  are   in 

them  in  the  remainder,  until  the  particular  estate  be  exe« 

cuted. 

MoeoNftfiffiiifvmatii-  Secondly,  tliat  the  remainder  be  in  him.  Sic.  at  the  time  of 
^e^Siriigthe  partis  ^®  livery.  This  is  regularly  true ;  but  yet  it  hadi  divers  en- 
eiUar  eaiate.  ceptions.     First,  uuless  the  person  that  is  to  take  the  remain- 

(Cro.  Elii.  360.)         ,  "^  ,  ^    .  .      ^     ,jx        r       t  r       ti-     ^ 

fs  Rot.  Abr.  419.)  der  be  not  t/t  rerum  natura:  (ajasifa  lease  for  life  be 
iSnuI^/pSu^^'  "»•«*«'  *«  remainder  to  the  right  heirs  of  J.  S.,  J.  S.  being 
17  E.3.  87.    11 R.  s.  then  alive,  it  sufficeth  that  the  inheritance  passeth  presentlj 

Detinue  46.    S  H.  7.  '  .  .  - 

13.  12  H.  7.  27.  out  of  the  lessor,  but  cannot  vest  in  the  heir  of  J.  S.  for 
11.  7  H.  4.  S3.  '  ^^^^  living  his  father,  he  is  not  in  rerum  naturA,  for  non  est 
V^  ^*H  *8  42  ^'  ^'  ^^^  viventis ;  so  as  the  remainder  is  good  upon  this  contin-t 
38  E.  3.  26.   30  Am.  gent,  viz.  if  J.  S.  die  during  the  life  of  the  lessee, 

47.    6  R.  2.  qn.  Jar. 
clam.  20.    (1  Rep. 

CO  PI*  Com.  Col-  (^)  ^^^  ^  '^  '^h  if  A  ^^^  make  a  lease  for  life  to  A.  B. 

thirst's  CMC,  fol.  25.    ^^^  Q    ^nd  if  K  survive  C.  then  the  remainder  to  B.  aud  bis 

89.    (3  Rep.  20.  '  ^ 

t  Rep.  57  a.  b.)  heirs.     Here  is  another  exception  out  of  the  said  rule ;  for 

albeit  the  person  be  certain,  yet,  inasmuch  as  it  depends  upou 
the  dying  of  C.  before  B.,  the  remainder  cannot  vest  in  B. 
presently  (e).     And   the  reason  of  both  these  cases  in  effect 

thoagh  it  is  only  to  take  effect  in  possession  and  pernancy  of  tlie  profits 
at  a  future  period.  And  sucli  an  estate  may  be  tniasferred,  aliened,  and 
charged,  much  in  the  £ame  manner  as  an  estate  in  possession.  2  Cm.  Dig. 
260, 261.    Prent,  Est.  33. 

A  remainder  is  contingent  when  it  is  limited  to  take  eflect  on  an  event 
or  condition,  which  may  not  happen  or  be  performed,  or  which  mavnot 
happen  or  be  performed  till  after  the  determination  of  the  preeedingpar* 
ticular  estate;  in  which  case  such  remainder  never  can  take  effect 
Feam.  Cont.  Rem.  3.  It  is  not,  however,  the  uncertainty  of  ever  taking 
effect  in  possession,  that  makes  a  remainder  contingent,  tor  to  that  every 
remainder  for  life,  or  in  tail,  expectant  on  an  estate  for  life,  is  and  must 
be  liable ;  as  the  remainderman  may  die,  or  die  without  issue,  before  the 
death  of  the  tenant  for  life.  The  present  capacity  of  taking  effect  in 
possession,  if  the  possession  were  to  become  vacant,  and  not  the  certainty 
that  the  possession  will  become  vacant  before  the  estate  limited  in  re- 
mainder determines,  universally  distinffiiishes  a  vested  remainder  from 
one  that  is  contingent.  Fcam.  Cont  Rem.  3f 9.  Prcst  Est.  3S,  33.— 
[JEd.] 

<E1^  So  where  a  devise  was  to  O.  L.,  the  testator's  heir  at  law,  for  life, 
and  from  and  after  his  death  to  C.  B.,  her  beira  and  assigns,  in  case  she 
shall  sorvive  and  outlive  tlie  said  O.  L.  but  no|  otlicrwiae ;  and  in  case 
she  shall  die  in  the  life-time  of  the  said  O.  L*.  then  to  O.  L.  his  heirs 
and  assigns  for  ever ;  it  was  held,  that  the  devise,  to  C.  B.  was  a  con- 
tiogent  remainder.    Uoe^  d.  Plmmer  v.  ScHdMiore,  t  Bos.  de  P.  S89. 

According  to  Mr.  Feame,  there  are  four  kmds  of  contingent  re? 
maindeis:— 1st.  Where  the  remainder  depends  entirely  on  a  contin- 
gent determination  of  the  preceding  estate  itKlf.  As  if  ^.  makes 
a  feoffment  to  the  use  of  B.  till  C.  returns  from  Rome,  and  after 
'  foch  rstum  of  C.|  thca  to  remam  over  io  fee ;   here  the  particnlaf 


C|l.  X^4r<II.      RBMAIVDBE   AND   RJSytKSIOK*  |.1(9 

estate  is  limited  to  determine  on  the  retnrn  of  C,  and  only  gn  tiiat  detej^ 
nimtion  of  it  is  the  remainder  to  take  effect;  but  that  is  an  event  whicn 
possibly  maj  never  happen ;  and,  therefore,  the  remainder,  which  de- 
pends entirely  npon  the  determination  of  the  preceding  estate  by  it,  is 
contingent.  3  Rep.  20  a.    £t  vid.  Arion  v.  Hare,  Poph.  97.    Large's  can, 
3  LeoD.  183.    2d.  Where  some  uncertain  event,  unconnected  with,  and 
collateral  to  Uic  determination  of  the  preceding  estate,  is,  by  the  nature 
of  the  limitation,  to  precede  the  remainder;  as  in  the  case  of  Doe,  d. 
PImmmer  v.  ScmUimore,  cited  abgve,  aod  in  fhe  instance  put  by  Lord  Coke 
of  a  lease  for  Ufe  to  A.,  B.,  and  C,  and  if  B.  survive  C,  then  the  ire- 
nminder  to  Of  and  his  heij;^ :  here  the  event  of  B.'s  jiurviving  C.  does  not 
affect  the  detenyination  of  th^  p^rtlcnUgr  ^^te;  nevertheless, '  it  must 
precede  and  give  effect  to  B.'s  remainder ;  but  as  such  event  is  dubious, 
|jic  remainder  i^  contingent.    Fearn.  Copt.  Rem.  4,  5.    dd.  Where  it 
is  limited  to  take  effect  upon  an  event,  which,  though  k  certainly  must 
l)jippen  some  time  or  other,  yet  may  not  happen  till  after  the  determi- 
nation of  the  particular  estate ;  as  if  a  lease  be  made  to  I.  S.  for  life, 
and  after  me  death  of  J.  D.  the  lands  to  remain  to  another  ui  fee : 
now  it  is  certain  that  J.  D.  must  die  some  time  or  other ;  but  his  death 
nay  not  happen  till  after  the  determination  of  the  particular  estate  by 
the  death  of  J.  S.,  and  therefore  such  remainder  is  contingent.    3  Rep. 
t{U  a.    And  4th.  Where  it  js  limited  to  a  person  not  ascertained,  or  not 
in  beinr  at  the  tune  yrhen  sucli  limitation  is  made^  as  if  a'  lease  be  made 
to  one  for  life,  repiainder  to  the  right  beifs  of  J.  S.    Supra,  378  a.   Et  vid. 
3  Hep.  to  a.    So  where  a  remainder  is  limited  to  t)ie  first  son  of  B.  who 
ias  no  son  then  bom ;  here  B.  may  never  hav^  a  ^n,  or  if  he  should,  the 
particnlar  estate  may  determine  before  the  birth  of  such  son  -,  therefore 
this  remaiDder  is  contingent.    1  Ventr.  306.    So  if  an  estate  be  limited 
to  two  for  life,  remainder  to  t^e  wrvivor  of  them  in  fee,  the  remainder  is 
contingent ;  because  it  is  unipertain  which  of  them  will  be  the  survivor. 
Cm.  &r.  102.    Fcfm.  Cont.  Rem.  6.    It  should,  however,  be  observed*, 
that  there  are  some  cases  which  fall  literally  under  one  or  other  of  the 
^  and  4th.  deseripti9ns,  which  are  nevertheless  ranked  amonjr  vested 
cfltatei.    Vi^  respect  to  those  cases  which  are  exceptions  to  the  third 
kind  of  contingent  remainders,  it  lus  been  held,  that  a  limitation  to  A* 
for  eighty  or  ninety  yeara,  if  he  shall  so  long  live,  with  a  remainder 
9ver,  after  the  death  of  A.,  to  B.  in  fee,  is  not  deemed  a  contingent 
reosinder;  for  the  mere  possibility,  that  a  life  in  being  may  endure 
for  eighty  or  ninety  years  after  such  a  limitation  is  made,  does  not 
aaioant  to  a  degree  of  uncertainty  sufficient  to  render  a  remainder  con- 
tifljeent.    Napfer  v.  Sanders,  Hutt.  1^9.    Lv^  ^^fh^f  ^^^9  ^'t.  Rep.  370. 
Pellexf.  67,    But  if  the  term  of  yea^  is  so  short,  as  to  leave  a  common 
possibility,  that  the  life'on  ifhich  it  is  determinable  majr  exceed  it,  th^ 
remainder  will  be  deemea  eontingent.    And  therefore,'  if  an  estate  is 
liaited  to  A.  for  twenty-one  years,  if  be  shall  so  long  live,  and  after 
ku  death  to  9.  in  fee,  th;s  is  a  contingent  remainder;  because  there 
is  DO  ti^probability  }^  supposing  that  the  life  may  exceed  the  term. 
3  Rep.  ^a.    £t  vid.JB^f^^  v.  Beterleu,  2  Vem.  131.    Fearn.  Cont* 
Rem.  SO.  ^.    The  exceptions  to  the  fourth  sort  of  contingent  remainderi 
arise,  first,  Crom  a  rule  of  law,  that  wherever  the  ancestor  takes  an  estate 
of  freehold,  and  a  remainder  is  thereon  limited  in  the  same  conveyance 
to  his  heirs,  or  to  the  heirs  of  his  boiW,  such  remainder  is  immediately  exe« 
cated  in  the  ancestor  so  taking  the  freehold,  and  is  not  contingent.    Sket' 
IfjftcmBef  t  Rep.  104.    Fearn.  Coot.  Rem.  30.    Infra  n.  (P).    Secondly, 
from  a  principle  that  an  ultimate  limitation  to  the  right  heirs  of  the  arantor 
will  continue  in  him,  as  his  old  reversion,  and  not  as  a  remainder,  ut^ugh 
the  freehold  be  expressly  limited  from  him.    P^osi,  22  b.    Thirdly,  from 
the  respect  which  tlie  law  pays  to  the  intent  of  a  testator,  where  it  can  be 
pfaihily  collected  from  his  will,  that  he  used  the  words  Ifeirs  of  ike  frody,  as  a 
^mcrifiM  permmtBj  or  sufficient  designation  of  the  person  for  the  remain- 
der to  vest,  notwithstanding  the  general  rule,  that  a^aio  est  lugre$  etreafis . 
Fearn.  Cont.  Rem.  319.    But  the  cases  falling  nnder  this  last  exception, 
hare  been  either,  where  the  limitation  to  the  heir  special  has  been  qnalifiea 
by  the  words  '*  now  living,"  or  some  other  circumstance^  have  appeared  ii^ 
the  will,  to  manifest  the  testator's  intention,  that  the  estate  should  vest 
See  BaneMI  v.  Dwrdant^  3  Ventr.  311.    Cart  154.    Limg  v.  B^oasioad, 
IP.  Wmf.  «29.    1  £q.  Abr.  114.    2  £<].  Abr.  331.    1  Bro.  P.  C.  489. 
GMdHfftI  V.  WkiUf  2  %4Rcp.  1010.    And  it  is  also  observable,  that  there 
was  not  one  of  thMe  c|^  In  which  the  ancestor  took  the  legal  estate  'if 
freehold.    To  svm  op%e  distinctions  between  vested  and  contMig^nt 
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remaindeny  it  may  1m  obierved,  that  wlwrerer  tiie  precediMf  estate  is 
limited,  so  as  to  determine  on  an  event  which  certainly  most  happen  ; 
mnd  the  remainder  is  so  limited  to  a  person  in  esse  and  ascertained,  that 
the  preceding  estate  may,  by  any  means,  determine  before  the  expira* 
tion  of  the  estiite  limited  In  remainder,  such  remainder  is  vested.  Ber^ 
rmgtm  v.  Pmrkkurtif  5  Atk.  135.  Willes,  df7.  6  Bro.  P.  C«  35t.  Oa 
the  contrary,  wherever  the  preceding  estate  (except  in  the  cases  before- 
mentioned,  as  exceptions  to  the  descriptions  of  a  contingent  remainder) 
is  limited  so  as  to  determine  only  on  an  event  which  is  uncertain,  and 
nay  never  happen ;  or  wherever  the  remainder  is  limited  to  a  person  not 
in  esse,  or  not  ascertained ;  or  wherever  it  is  limited  so  as  to  require  the 
concurrence  of  some  dubious  uncertain  event,  independent  of  the  deter* 
mination  of  the  preceding  estate  and  duration  of  the  estate  limited  in 
remainder,  to  give  it  4  capacity  of  tailing  edect,  then  the  remainder  is 
contingent*    Fearn.  Cont.  Rem.  390, 551. 

With  resnect  to  the  eflhct  of  contingent  remainders  intervening  between 
the  particular  estate  and  the  remainders  over,  in  making  them  contin- 
gent, it  is  observable,  that  wherever  a  contmsent  remainder  is  limited, 
whS<^  is  followed  by  another  limitation  over,  if  the  contingent  limitation 
t>b  not  in  fee,  the  subsequent  Umitation  may  be  vested,  if  it  be  made 
tp  a  person  in  esse.    Feam.  ConL  Rem.  558.    As  upon  a  feoffment  to 
the  use  of  the  feoffees  dnring  the  life  of  A.,  and  after  his  deadi,  to  the 
nise  of  bis  first  and  other  sons  soccessively  in  tail,  with  several  remain- 
ders over:  and  A.  having  no  sons  at  the  time  of  the  feofiment,  it  was 
resolved  that  all  the  uses  limited  to  persons  not  in  esse  were  contingent, 
but  the  uses  to  persons  in  esse  were  vested  immediately ;  and  that  the 
contingent  uses  when  they  ibould  come  in  esse,  would  vest  by  iutmio- 
altion^  if  the  estate  for  life,  which  ought  to  support  them,  was  not  dis- 
turbed.   €^hmdieirh*$  coMe^  i  Rep.  157.    And  where,  in  the  same  convey- 
ance,  an  estate  ror  life  Is  limited  to  a  person,  and  after  that  a  contin- 
,  gent  remainder  to  another,  followed  by  a  remainder  to  the  heirs  or  heirs 
special  of  the  first  tenant  for  life^  this  last  limitation  shall  be  esteemed 
executed  only  sm6  modo  ;  that  is.  In  such  manner  as  to  open  and  separate 
itself  ftina  the  first  estate  for  life,  when  the  contingency  happens.    Lttrn 
BwfUi*  case,  it  Rep.  80.    The  preceding  cases  are  Instances,  whele  the 
^  contingency  of  the  intervening  remahiders  arose  from  their  being  Umiced 
to  persons  not  in  t^ie.    But  if  there  be  a  remainder  limited  to  a  perron 
in  esse,  so  as  to  dej>end  6n  a  contingent  event,  if  the  same  contingency 
lie  not  conridered  as  extending  to  the  subseqnent  Ihnitations,  such  of  those 
limitations  as  are  to  persons  in  esse  may  be  vested ;  as  in  the  case  of 
yaj^per  v.  Sitndersj  Hutt.  119 ;  where,  upon  a  feoffment  made  by  A.  to 
the  use  of  himself  for  life,  and  after  to  the  use  of  the  feoffees  for  eighty 
yeiirs.  If  B.  and  C.  Ids  wife  riiootd  so  long  live  ;  and  if  C.  survived  B.  her 
huslMUid,  then  to  the  use  of  her  for  fife ;  and  after  her  decease  to  the  use 
of  D.  in  tall,  remainder  over ;  fiioiigh  it  was  aip-eed,  that  C.'s  estate  Ibr 
Itfe  was  contingent,  on  tiie  event  of  her  surviving  her  husband,  yet  it 
was  held,  that  the  subsequent  remainders  were  vested.    £t  vid.  7W<y 
y.  LethOiir,  5  Atk.  774.    Ambl.  204.     fThitfield  v.  BewU^  f  P.  Wms.  240. 
So  a  subsequent  contingent  remainder  may  become  vested  hi  interest 
before  a  preceding  one,  which  will  be  no  obstruction  to  its  so  vesting. 
Utedale  v.  UvedaUf  S  Rol.  Abr.  111.    But  where  there  is  a  contingent 
limitation  in  fee  absolute,  no  estate  limited  afterwards  can  be  vested. 
Xjodding^tan  v.  Kime,  1  Salk.  224.    Ld.  Raym.  208.    Doe  v.  IMmeg,  3  Wlls. 
937.  241.    2  Bki.  777.    Goodright  v.  Dunham,  Dougl.  251.    Doe  v.  Per- 
m,  3T.  R.  484.    It  seems,  however,  that  a  contingent  determinable 
lee,  devised  in  trust  for  some  special  purposes  only,  win  not  prevent 
k  subsequent  limitation  to  one  in  esse  from  being  vested.    See  Tracty  v. 
Xjethulier,  supra.  Feam.  Cont.  Rem.  342.  Sed  vid.  n.  (a),  6th  edit  p.  226. 
And  where  estates  are  sobiectto  a  power  of  appomtment  in  the  first  taker, 
with  remlEinders  over  in  default  of  such  appointment,  such  a  power  does 
hot  suspend  the  effect  of  the  subsequent  limitations,  and  keiep  them  in 
Contingency.    Feam.  Cont.  Rem.  545,  344.    Et  vid.  ace.  Mmandrett  vw 
itfmmdreU,  7  Yes.  567.    10  Yes.  246.    Su^.  Pow.  141.    It  is  further  to 
be  observed,  that  although  a  fee  cannot,  m  conveyances  at  common  law, 
be  mounted  on  a  fee,  yet  two  or  more  several  contingent  fees  may 
be  limited,  merely  as  substitutes  or  alternatives,  one  for  the  other,  and 
i|ot  to  interfere;  but  so  that  one   only  can   take  effect,   and  every 
aubsequent  limitation  be  a  dispositi<m  substituted  in  the  room  of  the 
Armer,  if  the  former  should  fail  of  effect,  Loddtngten  v.  Ktfme^  i  Ld* 
Kaym.  203.    'BanuardUtfm  v.  Carter,  3  Bro.  P.  C.  M.    Doe  v.  Hotno^ 


9  Bh.  777.  Fearn.  Coot  Rem.  547.  5iO ;  as  where  a  ^  w«i  ma^e  i| 
these  wordi :  '*  I  give  my  measnage,  Ac,  to  my  son  J.  S.  for  hif  life,  apa 
after  hia  deaHi  nnto  all  and  every  hia  children  emia||y,  and  to  their  hein; 
and,  in  case  he  dies  ¥rithout  issue,  I  give  the  said  premises  nnto  my  two 
daoghters  and  their  heirs,  e^mily  to  he  divided  between  them  f  it  waf 
determined,  that  both  the  devises  were  contingent  remainders  in  fee. 
Otodngkt  ▼.  DmUima,  Dovgl.  265.  Et  Tid.  D0e  v.  Pcrrya,  3  T.  R.  484. 
/resv.l4)nre«cttod3T.  R.4aa.  CVamp,  d.  H^oo^fey  v.  N«rwMd,  9  M^rsh* 
161.  Such  limitations  are  sonrtimes  called  limitations  on  a  contingency 
dooUe  aspect;  sometimes  limitations  on  a  double  contingency; 
concon«nt  or  contemporaiy  liiaitalioos :  aa  to  which  denof 
Mr.  Donglas'a  note  (2),  Me  v.  P^minmi  Dougl.  604* 
Bat  in  all  cases  where  the  first  oontingenft  remainder  if  in  fee,  orwhera 
there  are  ooncorrent  remainders,  if  &  first  remainder  becomes  vested, 
an  the  Bobsequent  renuunders  arevoid :  for  then  they  become  remainder^ 
cxpeclaBt  ov  the  determination  of  ao  estitte  in  fee-simple.  2  Cru.  Dig* 
286.    JCease  ▼.  MHduomj  3T.  R.  495. 

As  to  the  cases  wherein  a  contingency  annexed  tq  a  preceding  estate  iS| 
Of  is  Mit,  considered  as  a  condition  precedent  to  give  efiect  to  the  <»*te* 
liar  linutalions,  such  cases  nwy  be  distinpnished  into  three  classes^  1st* 
limitatsooa  alter  a  preceding  estate,  which  is  made  to  depend  on  a  con* 
tingency  tiimt  never  takes  effect  2dly.  limitations  over  upon  a  conditional 
contingeBt  determination  of  a  preceding  estate,  where  such  precedinjg 
ertale  nercr  takes  efiect  at  all»  3dly.  Limitations  over  upon  the  determi* 
aalaoaof  m  preceding  estate  bv  a  contingettcy,  which,  thoogh  such  preced- 
iagesmie  takes  effeet,  never  happens.  Feam.  Cent.  Rem.  355.  lstTh9 
cases  9t  Nmpptr  v.  Sanders,  and  Tracey  v.  LetMitTf  above  mentiened,  ap- 
peal to  fidi  noder  the  first  dass ;  In  which  cases,  ire  have  seen,  the  conr 
tingWM'y  niected  only  that  estate,  to  which  it  vras  first  annexed,  without 
eateadiiH;  ^  <ke  ulterior  limitations.  Et  vid.  Brod^erd  v«  Foky^  DougU 
fiS.  Mmimw.  tTUUker^  lT.R.346.  The oonstmction  hi  these  cfses, 
as  la  the  restriction  of  the  cootmgency,  to  the  estate  fifst  hinged  upon  it, 
appeara  to  depend  on  the  testator's  apparent  hitention,  not  to  extend  it 
farther.  For,  wherever  there  b  no  apparent  diatiaction  in  view  in  thif 
impeet,  between  sneh  estate,  and  those  which  follow  it,  the  contingency,  it 
asons,  will  eqnaliy  affect  the  whole  ulterior  train  of  limitations.  Uana  v* 
iVsrfen,  f  P.  Warn.  390.  JDse  ▼.  A^ppmd,  Dongl.  75.  Feam.  Cent  Rem. 
358.  fd.  Aa  an  instapce  of  that  class,  where  subsequent  estates  were  limited 
aa  a  riwwlitiasial  determination  of  a  preceding  estate,  and  such  preceding 
estate  ncTcr  look  eicct  at  all ;  we  may  leifer  to  the  case  of  a  deviae  tQ 
tnateea  for  eleven  years,  nenminder  to  the  first  and  other  asnsof  B.  sue- 
cesMveiy  in  tail-male,  provided  they  should  take  the  testator's  simamei 
aad,  in  case  thev  or  their  heirs  should  refuse  to  take  the  tsstatorli  sir* 
aanse,  or  die  withodt  issue,  remainder  In  the  first  son  of  C,  remainder 
oter.  B.  died  without  having  had  any  sen,  C  had  a  son  at  th^  time  of 
the  deviae.  The  coart  did  not  agree  as  to  the  validity  of  the  devise  t9 
the  first  son  of  B.,  hemg  after  a  term  of  yeaia,  without  anv  preceding 
ftechold  to  support  it ;  nut  resolved  that  the  subsequent  limitgtifip  ttt 
the  fint  son  of  C,  who  was  then  in  esse,  and  capable,  took  effect;  and 
thst  the  preceding  limitation  to  the  first  son  of  B.,  or  the  eooditioo  thereto 
aanexed,  did  not  operate  as  a  precedent  condition  which  must  happen, 
to  give  effeet  to  the  subsequent  limitation  to  the  son  of  C,  but  vras  only 
apreccdcBt  estate  attended  with  such  limitatioa.  ficaflcrwosd  v.«£d|re, 
1 3alk.  tS9.  Of  the  same  opimon  viras  Lord  Hardwicke,  in  the  case  of 
iterlyn  ▼.  Ifisrd,  1  Ves.  422 ;  who  said  he  knew  of  no  case  of  a  remainr 
der  or  conditional  limitation  over,  of  a  real  estate,  whether  by  way  of  a 
particnlar  estate,  so  as  to  leave  a  proper  remainder^  or  to  defeat  an  abso* 
late  fee  before  limited  by  a  conditional  Umitation,  hot  if  the  piCcedent 
fimitatioD,  hy  vrhat  means  soever,  be  out  of  the  case,  the  snhseqnent  limi^ 
tation  should  take  place.  Feam.  Cent.  Rem.  3fil.  Sd.  As  to  cases  of  the 
thiid  riass,  it  amy  be  observed,  that  allhou^  where  a  remainder  is  limitnd 
to  take  elKCt  on  a  condition  annexed  to  a  precedinc  estate,  and  that  pre* 
cedmg  estate  fails,  itappears,  that  the  remainder  AaU  neverthHeis  take 
plaee ;  yet,  where  such  preceding  particular  estate  takes  place,  and  tha 
nmdition  is  not  performed,  the  remainder,  it  has  been  held,  w&U  not  take 
effect  at  the  expiration  of  snch  preceding  estate,  unless  in  those  cases 
where  the  apparent  general  intention  of  the  testator  calls  for  it.  Fean* 
Cone  Rcas.  362. 

It  sometfanes  happens,  that  a  remahuler  is  liaMled  in  words  which  seem  ^ 

ta  import  a  coatiafaney,  thongh  m  fact  they  qiaan  po  amre,  than  xvnnld 
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isy  because  the  remModer  is  to  coounence  npoD  limitmtioR 
of  time,  viz.  upon  the  possibility  of  the  death  of  one  man 
before  another,  \yfaich  is  «  common  possibility  (r). 

have  been  hnptted  withoot  then ;  or  do  not  tmomit  to  a  coDditkm  prece* 
dent,  bat  only  denote  Clue  time  when  the  remaHider  is  to  vest  in  pOHieosion 
llius,  wfaere  thert  was  a  derkse  of  land  to  A.  and  B.  for  eight  yean,  mnd 
after  the  said  term  to  remain  to  the  testator's  exeentors,  till  sach  time 
as  H.  shonld  accomplish  his  age  of  twenty-one  years ;  and  wben  tlie  said 
H.  shovM  come  to  his  fnll  age  of  twenty-one  years,  then  the  testator 
willed  that  H.  shonld  enjoy  the  lands  to  him  and  his  heirs  for  ever.  H. 
died  under  twenty-one;  and  it  was  contended  that  the  remainder  did  not 
vest  in  H.,  because  he  did  not  live  to  attain  the  age  of  twenty-one  years ; 
for  that,  as  be  was  not  to  have  it  until  his  age  of  twenty-one^  it  was  eoa« 
tingent  on  that  event,  it  being  oneertoin  whether  he  ever  would  attain 
tha*  aji^.  Bnt  it  was  held,  that  the  case  was  nothins  else  in  effect,  than 
a  devise  to  the  executors  till  H.  attained  the  age  or  twenty-one  years, 
remainder  to  H.  in  fee ;  and  that  the  adverbs  of  time,  when,  &c.  and 
then,  Ac.  do  not  make  any  thing  necessary  to  precede  the  settling  of  the 
remainder,  any  more  tlum  in  Uie  common  case  of  a  lease  for  life  or 
years,  and  after  the  decease  of  Ae  lessee  or  the  term  ended,  remainder 
Co  anodier,  in  which  cases  the  remainder  vests  presently.  And  tiiat  these 
adverbs  expressed  the  time  when  the  remainder  to  H.  should  take  effect 
in  possession,  and  not  when  it  should  become  yosted.  JBsrosfoa's  caar, 
S  Rep.  19.  Feam.  Cont.  Rem.  367,  8.  £t  vtd.  1  P.  Wms.  170.  Hoi- 
crqfVs  cose.  Moor,  487.  IVebb  v.  HerriMgy  Cro.  Jac.  416.  King  v.  Rutm^ 
htUly  Cro.  Jac.  448.  Chad»ck  v.  CmcUy^  Cro.  Jac.  695.  Farteteme  v.  Ahbtt^ 
PoOexf.  479.  T.  Jo.  79.  ^aoa.  t  Ventr.  365.  G^edtUU  v.  Whiibf^  1  Burr. 
tS28.  Iht  v.  Lea,  3  T.  R.  41.  And  see  the  bite  rase  of  Doe,  d.  Hmd  v. 
Jkloort,  in  which  it  was  held,  that,  under  a  devise  of  real  estate  in  fee  to 
J.  M.  taken  he  miUtim  the  age  nf  iwewiff-ime ;  but  in  case  he  dies  before 
twenty-one,  then  to  his  brother,  when  he  attains  twCTity«onc ;  with  like 
remainders  over;  J.  M.  the  devisee  took  an  imroedkite  vested  interest^ 
liable  to  be  divested  upon  bis  dying  ander  twenty-one.  14  East,  601. 
-[Ed.! 

(F)  Here  we  shall  offer  some  remarks,  1st.  With  respect  to  the  nature 
of  the  event  upon  which  a  contingent  remainder  may  be  limited.  9d. 
As  to  the  estate  necessary  to  support  a  contingent  remainder.  The  doe- 
trine  with  respect  to  the  time  when  a  contingent  remainder  .must  vest, 
will  be  explained  in  a  subsequent  part  of  this  chapter. 

ist.  Wita  respect  to  the  natare  of  the  cootingeiicy  upon  which  a  re* 
mauMler  may  be  limited  :-»-It  is  to  be  observed,  1st.  Tint  it  most  be  a 
legal  act,  *<  for  the  law  (says  Lord  Coke,  2  Rep.  51  b.)  will  never  adjudge 
a  grant  good  by  reason  of  a  possibility  or  expectotion  of  a  thing  wbkh 
is  against  law ;  for  it  is  poienim  remtttsuma  et  tuaa,  which  by  intendment 
of  law  mmquam  venit  in  actum."  td.  It  must  be  pMemtia  prapmfna;  as 
death,  or  death  without  issue,  or  coverture.  Hence  it  has  been  deter- 
mined, that  a  remainder  to  a  corporation,  which  is  not  in  being  at  the 
time  of  the  limitation,  is  void,  although  it  be  erected  afterwards,  daring 
the  particular  estate.  S  Rep.  51  a.  So,  although  a  lease  for  life,  remain- 
der  to  the  ri^ht  heirs  of  J.  8.  is  good ;  yet,  if  mere  be  no  such  person  as 
J.  8.  at  the  time  of  the  limitatioo  of  the  remainder,  notwithstanding  sudt 
a  person  should  afterwards  be  bom,  and  die  during  the  life  of  the  tenant 
for  Ufe,  his  heir  shall  not  take  by  virtue  of  soch  kmitation ;  because  the 
possibility  on  which  the  remainder  is  to  take  effect  is  too  remote;  for  it 
amounts  to  the  concurrence  of  two  several  contingencies,  via.  1st.  That 
sach  a  person  as  J.  S.  shonld  be  bom,  which  is  very  uncertain ;  and 
Sdly.  That  he  sliould  also  die  during  the  particular  estate,  which  is  another 
uncertainty  grafted  upon  the  former.  This  is  called  a  possibility  upon  a 
possibility,  which  Lord  Coke  observes,  is  never  admitted  by  intendment 
of  law.  Ant.  25  b.  vol.  1.  p.  541 ;  184  a.  vol.  1.  p.  743.  CAolaiJey*#  ca$e^ 
t  Co.  51  b.  Upon  the  same  ground  arises  the  distinction  between  a  re> 
roainder  limited  by  a  general  description,  as  to  the  right  heirs  of  J.  D., 
who  is  alive,  or  prmogenito  fiUo  of  B«,  who  has  no  son  then  bora,  which 
is  good ;  and  one  limited  by  a  particular  name  to  a  person  not  in  esse^ 
which  is  void.  Feara.  Coat.  Rem.  375. 578.  3d.  It  most  not  be  repugnant 
to  aay  rale  of  law.    6  Rep.  40  b.    4  Burr.  1941.    4th.  Nor  contrariaat  ia 
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It  is  regnlarlj  troe,  that  when  the  particular  estate  is  de-  898  a. 

feated,  that  the  remaiudef  thereby  shaU  be  abo  defeated,  but  A^^j^,^^te. 
it  faileth  in  divers  cases.  mamierdm  4r^€i. 

itK^ir.     Jemdn  t.  Arscot^  1  Rep.  85  a.    CMmley  t.  Hwrnhky  t  Rep.  96  wu 
CvrhtTM  Aur,  1  Rrp.  83  b.    Mudmafs  eau,  6  Rep.  40.   Fof  ▼.  Hntk,  Cro. 
Jac.  697.    5tlL  lint  it  most  not  operate  so  as  to  abridge,  defeat,  or  deter- 
nunc  the  particular  estate.    Plowd.  f9b.   2  Leon.  16.   Plowd.  S'l.    S^yir 
V.  If«nf|r,  Cro.  Eliz.  414.    This  rule  not  only  flows,  of  necessity,  finom  the 
oatnre  of  a  remainder,  as  exhibited  in  the  above  definition  of  it  by  Lord 
Coke,  bat  also  follows,  as  the  consequence  of  a  maxim  at  common  law,  that 
aooe  shall  take  advantage  of  a  condition,  bat  the  party  from  whom  the  cdb* 
dition  moves  (i.  e.  the  grantor)  and  his  hein ;  for,  if  he  or  his  heirs  take 
advantage  of  a  condition,  by  entry  or  claim,  ^e  livery  made  npon  the  crea- 
tion of  the  estates  is  defeated  ;  and,  of  course,  every  estate  then  created, 
b  thereby  ann ailed  and  gone.    But  the  mnainder  ought  to  vest  at  the  in- 
stant of  the  expiration  orthe  preceding  estate,  and  remaindtrs  are  defeated 
Vy  the  entry  of  the  grantor,  the rpfbre  such  remainder  is  void.    It  follows, 
tkat  a  remainder  properly  so  called,  cannot  be  limited  to  take  effect  apon 
acoodition,  wliicii  Is  to  defeat  the  particular  estate,  whether  such  cob- 
difion  be  repugnant  to  the  nature  of  the  estate  to  which  it  is  annexed,  or 
sot.    Feam.  C^nt.  Rem.  591.    And  the  same  law  hoMs  with  regard  t»  a 
sofaReifnent  remainder,  limited  to  take  eifeet  on  a  condition,  which  is  to  die* 
^t  a  prececfinj^  remainder.    Cogan  v.  C9gmu  Cro.  Eliz.  360.    Where, 
k»wever»  land  is  leased  to  one  (br  life,  and,  if  sach  a  thing  happea,  then 
to  rrmain  to  B.,  this  shall  not  be  understood  as  intended  to  vest  in  poa- 
srsaoo,  immeiliately  upon  the  happening  of  the  conditioa,  and  in  abndgw 
acnt  of  the  preceding  estate ;  for  then,  by  tfie  last  mentioned  rule,  the 
renainder  would  be  void  ;  but  it  shall  be  constraed  to  vest  in  interest 
apon  the  happening  of  the  condition,  and  to  remain  as  a  remainder  •l^|lt 
to  do;  that  is,  so  as  to  a%vait  the  determination  oi  the  preceding  estate, 
before  it  comes  into  possession.    C^Ukirgt  v.  B^fUilim,  P\9m4.  S3.   Feank 
Coot.  Rem.  S95n    It  pny  also  happen,  that  notwithstanding  a  eontingeat 
limitation  is  expressed  to  commence  from  a  period  eventaadly  anterior  to 
the  determination  of  the  particular  estate,  yet  the  nature  of  the  case 
any  be  such,  as  not  to  admit  of  its  taking  effect  in  posscMioB  in  fcstraiat, 
ihridgment,  or  exclnsioi^  of  the  particular  estate ;  as  if  such  limitatioo 
•ver  were  to  the  grantee  or  devisee  of  the  particular  estate ;  which,  in- 
stead of  operating  in  any  degree  to  defeat,  exelude,  or  eartail  the  parti* 
cahr  estate,  would  in  effect  remove  ita  limits,  and^en  it  into  a  greater 
ntate.    Thus,  in  the  case  of  a  lease  to  two,  with  a  limitation  over,  after 
the  deatti  of  the  first  of  them,  to  the  survivor,  this  does  not  avoid,  de- 
f^  or  abridge  the  estate  of  the  sunAvor,  but  embiaces  it  vadcr  the 
sfflax  of  a  greater,  into  which  it  wiU  ran  under  the  technical  tern  of 
■Krging,  instead  of  behig  rescinded  or  nullified.    The  grantor  or  his  heir 
fiD  have  no  title  to  enter  and  defeat  the  particalar  estate,  because  there 
h  00  condition  or  proviso  to  make  it  cease,  or  carry  the  estate  either  ex* 
pmsly  or  implicauvely  to  any  body,  froai  the  devisae  of  the  particalar 
otate.    Nor  ran  the  limitation  operate  to  the  prejudice  of  another,  via. 
the  person  otherwise  entitled  to  the  particular  estate ;  because  it  is  to 
that  very  person  himself,  and  the  effect  woald  have  been  precisely  tiie 
nae,  if  the  limitation  Ind  been,  and  from  and  after  the  determination 
•f  tl^  estate  aforesaid,  then  to  the  survivor  in  fee.    Nothing,  ttierefoie, 
viU,  in  such  case,  prevent  the  limitation  over  from  operating  strictly,  aa 
s  remainder  at  common  law.    GoodtUtey.  BiUmgiMif  tKtacl.  725.  Fean* 
Coot.  Rem.  397,  8.    It  is  further  to  be  observed,  that  lathoogh  no  re- 
minder ran  be  limited  on  a  conditioa  •,  yet,  it  has  becsi  long  settled,  that, 
where  in  a  devi«e  a  condition  is  annexed  to  a  preceding  estate,  and  apoa 
the  breach  or  non-performance  thereof,  the  estate  is  devised  over  to  aa« 
•thrr,  the  condition  shaU  operate  aa  a  Kmitation,  circumscribing  the  mea« 
stre  and  continuance  of  the  first  estate ;  and  that  upon  the  orcacfa  or 
peiformance  of  it,  as  the  case  may  be,  the  first  estate  shall  ipso  facto 
dftermine  and  expire,  without  entry  or  claim';  and  the  liasitatioa  over 
shsn  thereupon  actually  comaience  in  possession ;  and  the  person  claim* 
ios  under  it,  whether  heir  or  stranger,  shall  have  an  inuneiliate  ri|ht  to 
ibe  estate.   Thus  is  the  testator's  intentioa  eieetaated,  by  sabttaatiatiDg 
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Vid.  rt.  boihi*  Col-        Por  "tvlnens  iine  {mrticular  estate  and  the  l^emainder  depend 
830  m.  hi)  '  idpon  one  title,  theie  tlie  defeating  of  the  {MrrtiGullar  estate  is  a 
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1!r  VRtMeqiient  otMe,  though  Hmited  to  «  •tiaiifer ;  and  enforeiiBg  the 
perfonMnoe  of  the  condilioiiy  by  tihe  determiDatioo  of  the  preceding; 
jCstBte  apon  the  breach  of  it,  DOtwitastanding  that  preceding  estate  be 
iimited  to  lite  heir  himself :  and  lioiitations  of  this  kind  are  properly  called 
amditUnuU  U$miiUiim$*  Fearn.  Coot.  Rem.  405—9.  Thus,  trhere  a  per* 
•on  davifled  Undt  to  his  mother  for  life,  and  aAer  her  death  to  hi«  brother 
Id  fee ;  provided  that  if  bis  wife  (being  then  enseint)  be  delivered  of  a 
ioB,  idmt  then  tiie  land  shoold  remain  to  him  in  fee ;  after  the  testator's 
death,  a  son  was  born ;  and  it  was  held,  that  the  fee  of  the  brother  shoold 
cease,  and  vest  in  the  mmi  upon  the  happening  of  the  contingency.  Dyer, 
lf7n.  Id.  S3n.  ,Clo.  Jac.  d9S.  Palm.  135.  So,  where  A.  devised 
isnds  to  his  wife  for  life,  and  after  her  death  to  his  grandchild  B.  and 
the  heirs  of  h^r  body ;  provided  always,  and  npon  condition  that  she 
inarried  with  die  consent  of  D.,  E.,  and  F.,  or  the  mi^or  part  of  tliem, 
Smd  in  case  she  should  marry  wtthont  snch  consent,  or  die  withont  Ksoe, 
then  he  devised  the  premises  to  C.  (neither  B.  nor  C«  being  heir  at  lai^  to 
the  testator);  Aftor  the  te««tator's  death  B.  married  wlthoot  the  consent 
of  any  of  the  persons  named  for  that  purpose ;  and  it  was  clearly  held  to 
be  an  estate  to  B.  till  she  married  without  such  consent ;  that  here  was 

3n  estate-tail  devised  to  B.  subject  to  two  limitations,  the  one  In  law,  vis. 
ying  without  issue,  the  other  express,  and  in  fact,  viz.  marrying  with* 
but  oonseat;  which  was  properly  a  conditioniU  limitation,  and  not  a  con- 
dition }  fof ,  if  it  were  a  condition,  it  would  descend  to  the  heir  at  law, 
and  he  might  enter  for  breach  of  it,  and  defeat  tlie  limitation  over ;  and 
It  was  therefore  agreed,  that  the  marriage  without  consent  determined 
aer  estate-tail,  and  cast  the  possession  immediately  on  C.  Ladf  Anm  Fry> 
coar,  4  Ventr.  199.  £t  vid.  ShutUew<^h  v.  Barber,  t  Mod.  7.  But  where 
there  is  no  evpfess  limitations  over  to  take  effect  upon  the  breach  or 
performance  ot  the  condition,  annexed  to  the  preceding  estate ;  there,  it 
fccems^  the  condition  or  proviso  is  not  always  construed  as  a  conditional 
limitation.  QnUUer  v.  ilsMy,  Fearn.  £x«  Dev.  60.  Lilnitatlons  of  this 
nature  may  also  take  effect  by  way  of  use ;  for  a  use  may  be  limited  to 
cease  as  to  one  pi^rson  upon  a  future  event,  and  to  vest  in  another. 
Fearn.  Cent.  Rem.  419.  With  respect  to  those  cases  where  a  narticular 
estate  is  limited,  with  a  condition,  tnat  after  tlie  performance  or  a  certain 
act,  or  tlie  happening  of  a  certain  event,  the  person  to  whom  the  first 
estate  is  limited,  shall  have  a  latter  estate,  see  the  last  chapter,  ante, 
J).  18.  n.  (I). 

Sd.  As  to  the  estate  necessary  to  stipport  a  contingent  remainder  :— 
Though  in  the  case  of  a  vested  remainder  it  is  sufficient^  if  the  particular 
estati-  be  for  years  (for  a  lease  at  will  is  of  too  slender  and  precarious  a 
nature  to  support  a  remainder  over.  8  Rep.  75.),  it  is  a  general  mie, 
ttiat  wherever  an  estate  in  contingent  remainder  amounts  to  a  freehold, 
home  vested  estate  of  freehold  must  precede  It  Fearn.  Cont  Rem.  435. 
Thus,  if  land  be  granted  to  A.  for  ten  yearsj  with  remainder  in  fee  to  the 
right  heirs  of  B.,  titis  remainder  is  void :  but  if  glanted  to  A.  for  lifei 
vith  alike  remainder,  it  is  good.  1  Rep.  130.  For,  unless  the  freehold 
passes  out  of  the  grantor  at  the  time  wnen  the  remainder  is  created,  such 
freehold  remainder  is  void ;  it  cannot  pass  out  of  him  without  vesting 
some  where ;  and  in  the  case  of  a  contingent  remainder,  it  must  vest  in 
the  particular  tenant,  else  it  can  vest  no  whet'e :  unless,  therefore,  the 
tetate  of  snch  particalsr  tenant  be  of  a  freehold  nature,  the  freehold  can' 
not  vest  in  bun ;  and  conse<[|nently  the  remainder  as  void.  2  Bl.  Com*  171. 
Fearn.  Coot.  Rem.  423,  S4,  25.  3  Rep.  t^O.  But  a  contingent  remain- 
der for  years  does  not  reooire  a  preceding  freehold  to  support  it ;  for 
the  remainder  not  being  treeiiold,  no  such  estate  appears  requisite  to- 
pass  out  of  the  grantor,  In  order  to  give  due  effect  to  a  remainder  of 
that  sort.  Fearn.  Cont.  Rem.  429,  430.  Although  every  contingent 
freehold  remainder  n^ust  be  supported  by  a  preceding  freehold,  yet  it  is 
not  necessary,  that  such  preceding  estate  continue  in  the  actual  seisin  of 
its  rightful  tenant;  it  is  sufficient,  if  there  subsists  a  right  to  such  pre- 
leeding  estate,  at  the  time  tbO  remainder  should  vest;  provided  such  right 
be  a  right  of  entry,  and  not  a  right  oi  acHon  only ;  for,  whilst  a  right  of 
eritry  remains^  there  can  be  no  doubt  that  the  same  estate  contmaes ; 
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defeating  of  th^  remaiodier.    Bfyt  wfiere  the  puficubr  pftate  B^ammmdirveiiid 

19  ifefeafible,  «n4  tfce  repiaioder  by  gpo^  tf^,  there,  tbof^h  good,  tknghlheJ^ 

the  pe^ticttUr  estate  be  defeated,  thfs  remniqdei'  19  gpod.    As  ^jjj!  ******  **  ''^**" 

if  the  lessor  disseise  A.  lessee  for  life,  and  inake  a  lease  to  B. 

for  the  life  of  A.  the  remainder  to  C.  in  fee,  albeit  A.  re« 

enter,  ^p4  defeat  the  estate  for  life,  yet  the  remainder  to  C, 

being  once  vested  by  good  ti^,  8^a|l  not  be  avoided ;  for  it 

weije  against  jeasoq,  that  t^e  lessor  9^9Ulld  have  the  remaiqcter 

again  against  his  own  JI^Tery ;  and  this  is  well  warranted  bj 

the  season  of  litdetoo,  in  section  52) •    $0  it  is,  if  a  lease  l^^ 

made  to  an  infant  for  life,  the  remainder  ijok  fee,  t^  inffoit  a^t 

his  full  age  disagree  io  the  estate  for  life,  yet  the  remainder  is 

good,  for  that  it  was  once  vested  by  good  title ;  for  in  both 

these  cases  there  was  a  particular  estate  at  the  time  of  the  re- 
mainder created. 

Muot  the  fiaiit  of  entry  eui  exiat  only  in  conaeqaence  of  fbe  snlMiitanc* 
of  the  (Mtate :  bat  when  the  right  of  entiy  U  gone,  and  nothing'  bat  a 
hsskt  of  action  renains,  it  then  becomes  a  qocstioa  of  law,  wfaefiMr  the 
saoic  efttnte  eontinoes  or  not  ^  for  the  action  is  nothing  mare  than  the 
aieans  of  deciding  the  question.  Another  estate  i5>  in  the  naean  tiawy 
acknowledged  and  protected  bgr  the  law,  till  sach  question  be  solemnly 
determined  in  a  court  of  justice,  upon  the  action  broaght.  Feam.  Gont. 
Kem.  430»  431.  Tberafore,  if  A.  be  tenant  for  life,  with  a  contingent 
lemainder  over,  and  tenant  for  life  be  disseised,  alt  the  estates  are  de* 
fested ;  hot  the  right  of  entry  of  the  infant  for  Kfe  will  support  the 
rontinaent  renaunden ;  bat  in  this  case  if  the  contingent  remainder  does 
not  vest,  before  sach  a  descent  be  cast  as  will  take  away  the  entry  of 
teaasit  for  life  within  the  stat.  39  H.  8.  c.  33,  and  drire  him  to  his  action^ 
&en  is  the  contingent  remainder  gone ;  because  tliere  no  longer  subsists 
any  right  of  entiy  to  snpport  it,  that  right  being  turned  into  a  right  of 
actioa.  JTumum  ▼.  Leaekf  12  Mod.  174.  And  ibr  the  same  reason, 
where  a  contingent  remainder  is  limited  after  an  estate-tail,  and  the 
teoapt  in  tail  creates  a  discontinuance,  the  contingent  remainder  will 
he  destroyed.  1  Rep.  13^  b.  This  right  of  entry,  however,  to  sapport 
a  cpociogent  remainder  mast  be  a  present  right;  a  future  one  will  not  do : 
it  mpst  also  precede  the  contingency,  and  m  actually  existing  when  that 
happens ;  for  if  it  only  commences  at  the  same  instant  with  it,  the  r^- 
asaioder,  it  seems,  wiH  not  vest  Peam.  Cont.  Rem.  4S3.  And  where 
the  estates  are  limited  bv  way  of  use,  and  are  afterwards  devested  and 
tamed  to  a  right,  it  has  been  held  that  there  must  be  an  actual  entry,  in 
order  to  revert  the  estates.  Feam.  Cont.  Rem*  435^  In  regard  to  the 
estate  requisite  to  support  a  contingent  remainder,  it  is  further  to  be  ob* 
served,  tbat.^e  estate  sapportiog,  and  the  reasainder  supported,  should 
hotb  be  created  by  ^ae  and  the  same  deed  or  histruBient ;  therefore  an 
csute  for  life  given  by  one  deed,  win  not  sapport  a  remainder  given 
by  anscher ;  nor  an  csUte  for  life  settled  by  A.  on  B.  by  deed,  enure  to 
mpport  a  contingent  remainder  given  by  the  wUl  of  A.  Feara.  Cont. 
Rem.  446,  147.  Et  yid.  Amr  v.  Cwikr,  Raym.  162.  Mo&r  v.  Patkir^ 
4  Hod.  316.  IVemU  v.  Ijtwer^  Pollexf.  66.  Bt  v.  Foaaereaa,  DoagL 
486.  It  seeuK,  however,  that  where  the  legal  estste  is  in  trustees,  there 
is  ao  necessity  for  any  prceeding  particular  estate  qf  freehold,  to  suppm-t 
coatjaaeat  remainders ;  far  the  legal  estate  in  the  general  trustees,  will 
be  sameient  for  the  purpose ;  and  conseauently,  in  such  cases,  it  is  not 
jMccmary,  that  a  eontingeat  remainder  should  vest  by  the  time  the  pre* 
ceding  tnist  Uadtatioa  expires.  Feam.  Cont  Rem.  449,  450.  £t  vid. 
rispmiin  V.  BiMself,  Cas.  Temp.  Talb.  146.  iiopfctas  v.  Kspfcfas,  For* 
rest  44.    lVes.s68.    1  Atk.  6dl.^£d.] 


if  hicome  in  aiitfMeei      tt  a  lease  be  made  to  A.  for  the  life  of  B.,  the  remainder  to 

C.  in  fee,  A.  dieth ;  before  ao  occupant  entereth,  here  is  a  re- 
mainder without  a  pdnicdiar  estatey  and  yet  the  remainder 
continiieth  g(x>d(6). 

ir  itupentfcd.  A  tettt  is  granted  f o  the  tenaiit  of  the  land  for  life,  the 

(Plo.  5da.  Vaugh.    Remainder  in  fee(H)|  this  is  a  good  remainder,  albeit  the  par-^ 

soo.    Moor,  664.        ticular estate  continued  not:  for  eo  imtnntt  that  he  took  the 
Yelv.  9.    2  Rol.  Abr.  ^  '  ^ 

415.   7  U.  4.  6.         particular  estate,  eo  insiante  the  remainder  vested,  and  the 

suspension  in  judgment  of  law  grew  after  the  taking  of  the 
jparticular  estate  (i). 


rtfcnaB^^H_^n>riH^^^ 


(&)  Bat  by  the  t9  Cur.  s.  c.  S.  i.  IS.  and  14  Geo.  t^  e.  SO.  # .  9.  eatatee 
furmUre  mr,  if  no  devise  thereof  be  made,  and  there  be  no  special  occb- 
tmnt,  des(*en<l  to  the  executors  or  administrators  of  the  party  that  had  the 
estate  therH>f  by  virtue  of  the  grant^  so  that  no  such  vacancy  can  now 
happen.    Ant.  vol.  i.  p.  626,  6S7.  and  the  notes  there. — [Ed.] 

(if)  Rents,  as  we  observed  in  a  former  chapter,  admit  vf  the  same 
limitations,  as  other  hereditaments.  A  distinction,  however,  is  observable 
with  regard  to  the  in  tail  of  rents.  For  if  a  rent  be  granted  de  novo  (o 
A.  in  tail,  without  a  ropomitr  ooer^  and  A.  shiFer  a  recovery,  he  ahaU  only 
acquire  a  base  fee,  determinable  oa  failure  nf  htM  wtvf;  for  the  recovery, 
though  it  may  bar  tlie  estate-tail,  cannot  give  to  the  rent  a  contiuoance 
beyond  the  period  limitea  by  the  original  ffnint.  Ckaplm  v.  Ckaplim^ 
5  P.  Wms.  f^9*  But  when  the  estate-tail  u  derived  out  of  a  fee-simple 
already  existing  in  the  rent ;  or  tlie  estate'>tail  Ik  lihiited  on  its  first  crea- 
tion with  remaindei^  over,  the  recovery  of  tenant  in  tail,  dniy  suffered, 
will  acquire  the  whole  dominion  or  ownership  in  the  rent  to  the  extent  of 
the  estate-tail  an^  reinainders.  Smith  v.  Famab^^  Cart.  5S.  Sid.  t^, 
JVeekt  V.  Peachy  S  Lutw.  1218.    1  Prest.  Convey.  3.— [£cf.] 

(I)  It  appears  by  the  cases  which  Lord  Coke  here  puts,  that  thete  are 
some  few  instanc^  of  vested  remainders  taking  effect,  notwithstanding 
the  preceding  cst&te^  be  defeated  ;  but  a  contingent  remainder  must  ve^t 
during  the  continiuMdce  of  the  particular  estate.  For  if  a  lease  be  made 
to  A.  for  life,  and  aft^r  the  dtoth  of  A.,  and  one  day  aOer,  the  land  to 
remain  to  B.  for  life,  this  remainder  to  B.  is  void  ;  because  it  cannot  laike 
fffect  immediately  upon  the  determination  of  the  preceding  rstate. 
Plowd.  25.  This  rule  was  originally  founded  on  feudal  principles,  and 
was  intended  to  avoid  the  inconveniences  which  might  arise  by  admitting 
an  interval,  when  there  should  be  no  tenant  of  the  freehold  to  do  the 
services  to  the  lord,  or  answer  to  tht  phreipt  of  strangers,  as  well  as  to 
preserve  an  uninterrupted  connexion  between  the  particular  estate  and 
ifie  ren^ainder ;  which,  in  consideration  of  law,  are  but  several  parts  of 
one  whole  estate.  2  Cru.  Dig.  354.  FormeHy,  in  consequence  of  this 
principle,  where  an  estate  was  limited  to  A.  for  life,  reiiiauider  to  bis  first 
and  otner  sons  in  tail,  a  posthumous  son  of  A.  could  not  take.  A  fistber 
had  devised  an  estate  to  his  son  for  lif«,  with  remainder  to  ibt  first  and 
ptber  sons  of  the  son  in  tail ;  the  son  died,  leaving  his  Wife  piegnant,  who 
was  afterwards  delivered  of  a  son :  the  courts  of  common  pleas  and 
king's  bench  held  clearly,  that  the  grandson  not  being  bom  at  tiie  expi- 
t-ation  of  the  estate  for  life,  was  not  entitled  to  take  it ;  but  the  lords^ 
moved  by  the  hardstiip  of  the  case,  reversed  the  judgments  of  the  coults 
below,  ^ontrarv  to  the  opinion  of  all  the  judges.  Reeve  v.  Ijmg,  I  Salk. 
227.  But  the  house  of  commons  in  reproof  of  this  assumption  of  legis- 
lative authority  in  the  lords,  immediately  brought  in  the  10  /^  il  W.  3» 
which  passed  into  a  statute.  The  statute  only  mentions  aiarrii^  and 
itther  seltlemienta :  and  it  is  probable  that  devises  were  designedly  omitted 
to  be  expressed  from  a  delicacy,  that  the  authority  of  the  judgment  of 
the  peers  might  not  be  too  openly  impeached.  2  Bl.  Corn.  169.  ecL  Chr. 
However  the  words  of  the  act  may  be  construed,  without  much  violence, 
to  comprise,  settlements  of  estates  made  by  wiU|  aa  Arell  as  setUeineaiB  of 
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If  a  man  grant  a  rent  to  B.  for  the  life  of  Alice,  the  re-  ^  ^^}^^!^  ^^ 

®  ...  aiihe  uutani  ike  pwr* 

maioder  to  the  heirs  of  the  body  of  Alice,  this  is  a  good  HtmUar  ettate  deter- 
remainder^  aad  yet  it  must  vesi  upon  an  instant  (k).  r  H.  ^  6. 


estates  made  by  deed.  Ball.  N.  P.  135.  As  the  statute  says  the  post- 
haiBCMis  son  in  this  case  shall  take  the  estate  as  if  born  before  the  death 
9f  tlie  father,  he  is  entitled  to  the  intermediate  profits  from  the  death  of 
the  father,  which  is  different  from  the  case  of  a  descent  devested  by  the 
birtii  of  a  posthumous  child.  Baeeeti  V.  Bassett,  8  Vin.  Abr.  87.  3  Atk. 
tOS.     Post,  11  b.  n.  (4). 

Though  at  the  common  law,  and  under  the  learning  of  remainders,  a 
gift  to  a  class  of  persons  will  not  admit  to  a  participation,  any  who  are 
bora  after  the  determination  of  the  particular  estate ;  yet  such  after  born 
persons  may  take  under  a  gift  operating  by  executory  devise,  or  spring-* 
iag  or  shitting  use.  Mogg  v.  Mogg^  1  Meriv.  634.  3  Pi^t.  Convey. 
535.— [Ed.] 

.  (&)  So,  if  land  be  given  to  A.  and  B.  during  their  joint  lives,  remain- 
der to  tiie  right  heirs  of  him  who  shall  die  first,  this  remainder  will  be 
good,  though  it  cannot  vest  before  the  determination  of  the  particular 
esUte.     Posty  378  b. 

With  respect  to  the  time  for  the  vesting  of  contingent  remainders,  it 
may  be  further  observed,  that  from  the  pfinciple,  that  a  contingent  re- 
maiader  must  vest  at  or  before  the  determination  of  the  particular  estate, 
it  follows,  that  an  estate,  limited  on  a  contingency,  may  fail  as  to  on^  part| 
and  lake  effect  as  to  another,  wherever  th^  preceding  estate  is  in  several 
persons,  in  common  or  in  severalty ;  for  the  particular  tenant  6f  one  part 
may  die  before  the  contingency,  and  the  particular  tenant  of  another  part 
may  snrvive  it.  Lane  v.  Pmmel,  1  Rol.  Rep.  238.  317.  438.  *  Fearn. 
Coiit.  Rem.  458.  So  likewise  n  contingent  remainder  may  take  eifedt 
in  some,  and  not  in  all  the  persoiis  to  whom  it  was  limited ;  according  as 
some  may  come  in  esse  before  ^he  determination  of  the  particular  estate, 
and  others  not.  Comb.  467.  £t  vid.  Ant.  9  a.  vol.  1.  p.  496.  This  doc- 
Irine,  however,  seems  confined  to  limitations  at  common  law ;  and  not  to 
txtend  to  estates  raised  by  way  of  use  (Comb.  467.  MdHhews  v.  Tempk, 
1  Ld.  Raym.  311.),  or  by  devise.  Oates  v.  Jackeon^  t  Stra.  1172.  Doc\ 
d.  Comberbaeh  v.  Penyn^  3  T.  K.  484.  And  here  it  may  be  observed, 
that  if  there  be  no  particular  estate  in  esse,  nor  any  present  rigfit  of 
entry  when  the  contingency  happens ;  although  the  particular  estate  be 
aftrrwards  replaced  and  restored,  yet  the  remainder  will  never  arise. 
a  S4Jk.  577.  2  Lev.  3d.  Only  it  seeni»,  that  the  reversal  of  a  fine  by 
act  of  parliament,  will  restore  a  lontiugent  remainder  destroyed  by  that 
fine,  tbooAh  a  reversal  for  error  will  not.  3  Keb.  87.  Cole  v.  Lmag- 
!<«■«,  1  Ld.  Rsym*  314.    Fearn.  Cont.  Rem.  464. 

With  regard  to  the  ways  by  which  contingent  remainders  may  be  de- 
stroyed, it  has  been  already  stited,  that  a  legal  remainder  must  vest 
either  doriog  the  existence  of  the  particular  estate,  in  esse  or  in  right  of 
entry,  or  at  the  very  instant  of  its  determination ;  otherwise  it  will  never 
take  tffect  at  all :  consequently  every  such  determinatiou  of  the  preced- 
ing estate  before  the  contingency  happens,  as  leaves  no  right  ot  entry^ 
onist  effectaally  destroy  such  contingent  remainder.  Fearn.  Cont.  Reni. 
465.  Therefore,  where  there  i.s  tenant  for  life  with  a  contin|^ent  remain- 
der expectaut  on  his  estate,  if  he  make^  a  feofTiuent,  or  levies  a  fine,  or 
safos  a  recovei7  {Archer^$  case,  l  Rep.  66.  Cro.  Eliz.  630<  1  Salk.  224.^ 
or  surrenders  liis  life  estate  (Tiiomp»un  v.  Leacky  2  Salk.  427.))  it  will 
destroy  the  contingent  remainder.  And  where  there  is  a  tenant  for  life, 
with  all  the  subseqnent  remainders  coiitina;ent,  and  he  suffers  a  recovery 
to  the  use  of  himself  in  fee,  be  has  a  light  to  this  tortious  fee  against 
all  persons  but  the  heirs  of  the  grantor  or  devisor,  l  Salk.  214.  But  a 
bargain  and  sale,  or  lease  and  release,  by  the  tenant  for  life,  will  Aot  de- 
stroy the  contingent  remaindei^ ;  because  these  conveyances  only  trans- 
fer what  the  person  seised  of  the  land  may  lawfully  convey,  and  do  not 
devest  any  estate,  2  Lev.  60«  3  Mod.  IM.:  though  it  is  otherwise  if 
such  conveyance  be  made  to  the  person  who  has  the  immediate  vested  re- 
version^ or  remainder;  or  if  such  person  joins  in  the  conveyance,  or  if 
the  tenant  for  lite  who  niakes  the  conveyance,  has  the  remainder  or  re- 
version. Fearn.!  Cont.  Rem.  6th  edit.  3'Ji*.  fio,  although,  if  a  tenant 
for  fife  accepts  a  iihe  from  a  stranger,  it  h  a  forfeiture  of  his  estate,  so 
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142BI  A  refersioir,  feversio,  cornet^  of  tke  Lttin  wcwi  recerior^ 

^^^^MiMi^ar«Mr.     ^^  sigoifiedi  a  returaiag  again ;  aad  tberefofe  revtmo  Un€t 

(Post,  fSti.    Plowd.  ■  > 

15t  k  162  a.  Cro.  ^  to  entitle  e  rcMMumkr^nm  to  enter  \  yet  it  doei  not  dtoplace  ar  devest 
Cha.  400.  54S.  2  Kol.  the  remainder  or  reTcrsion.  JU«yd  v.  BroMng^  1  Vent.  189.  Bot  an 
▲br.  60»)  cxtingnUhmeBt  of  U&e  particular  eftate  wiU  destroy  a  cootinmit  reania- 

der.  Pvnfof  v.  Jlo^ertf,  f  Saund.  386.  4  Mod.  f  84.  And  sny  altera- 
lioo  in  the  quantity  of  the  particular  estate,  before  the  rennuttdcr  Tests, 
will  destroy  it :  though  k  seeas  otlieiwise  as  to  an  alteration  in  iti  qna> 
fity  only.  Feam.  Coot.  Rem.  496.  We  have  seen,  that  where  a  parti* 
eubur  estate  is  lunited  with  a  contingent  remuiuder  orei »  and  afterward* 
the  inheritance  is  subjoined  to  the  panicolar  estate  by  the  same  oonvey- 
ance,  the  00Dtin|ent  remainder  is  not  destroyed ;  bat  snch  last  Masitatiott 
shall  be  considered  as  executed  only  <if6  mm/o  ;  that  Is,  upon  sach  condi* 
tioUf  as  to  open  and  separate  itself  from  the  lint  estate*  when  the  condi- 
Hon  happens,  and  by  no  means  destroy  or  preclude  the  particular  estate. 
Aat.  184  8.  vol.  i.  p.  746.  Infra^  n.(P).  p.  144.  limu  BtmioTM  cesg, 
11  Kep.  97.  So  where  the  mherltanee  becomes  united  to  the  particnlar 
estate,  by  an  immediate  descent  from  the  person  by  whort  will  the  parti- 
cular estate  and  contingent  remainders  were  limited,  there  the  contingent 
remain^rn  win  net  be  destroyed.  Areket'$  emm^  t  Rep.  66.  Pimmkett  ▼. 
Hohu9,  Raym.  S8.  Doe,  d.  Pknm^  v.  ScttdoMerr,  t  Bus.  it  Pul.  t95» 
But  where  the  accession  of  the  inheritance  is  bgr  a  coaTeyanee,  aeeident» 
Or  circuautance^  distinct  from  that  couTeyanee  which  created  the  partica- 
kj'  estate;  or  where  the  descent  of  the  inheritance  a»  the  pwticaler 
estate  is  onlv  mediate  from  the  peison  whose  will  created  (he  puiticnlaf 
estate  and  the  reaminder,  there  u  na  necessity  to  exempt  the  particular 
estate  linom  the  operation  of  merger  bj  descent ;  and  tlierefoie,  en  sach 
^Tfut  happening,  the  contingent  reomuider  wiH  be  destrmred.  Ketd  ▼• 
MarpoU,  1  Vent.  306.  Jones,  76.  Honker  v.  Hooker,  Rep.  Teaip.  Hardw. 
IS.    Feam.  Cent.  Re».  503.  507. 

The  seTcral  ways  whereby  contingent  teaariaders  maf  he  deftated  haT> 
iag  been  considered,  it  remains  to  advert  to  the  mode  iDTeated  to  pre- 
aerre  them  Irom  being  destroyed,  namely,  hy  the  tnterrentian  of  trastees. 
This  is  done^by  limiting  an  estate  to  trustees  and  their  heirs^  to-coouncnae 
from  the  determination  of  the  particular  estate,  by  Ibrfaiture  or  atherwise, 
in  the  life-time  of  tlie  tenant  for  lifb,  and  to  caatinae  during  the  lile  of 
the  tenant  for  life,  anon  trast,  to  support  the  contingent  itoaiiMeas  afler. 
wants  limited,  from  oeing  defeated  or  destroyed :  br  which  means,,  if  ihe 
ienaat  for  life  should  alien  or  forfeit  his  estate,  or  if  it  shoidd  he  merged 
or  destroyed  by  any  other  means,  the  trustees,  haring  a  vested  reuBaiader^ 
iamediately  acquire  a  right  of  entry,  which,  as  we  before  ofaearved;  is 
sufficient  to  support  the  contingent  remainders.  This  improTeaMnt  i» 
geneially  attributed  to  Sir  Orlando  Bridgeman  and  SirChaflfrevFalmery 
who  retired  from  the  bei  during  the  civil  wars,  and  confined  tbemselves. 
to  conveyancing.  And  when,  afler  the  restoration,  these  persons  caaie 
to  ffil  the  first  offices  of  the  law,  they  supported  this  invention  witbia 
reasonable  and  proper  bounds,  and  introduced  It  into  general  use.  t  BJ. 
Com.  173.  a  Cru.  Dig.  381,  S.  But  trustees  to  preserve  contUigeat  re* 
mainders  are  not  necessary  where  the  contingent  limitations  are  osUy 
trusts :  for  a  conveyance  by  a  eeohti  fae  tmst  wiH  not  destaoy  a  eontin- 
gent  remainder  expectant  on  his  estate  i  because  the  Iml  estate  being  m 
his  trustees,  there  remains  a  right  of  entry  in  them  whicn  will  support  the 
remainders.  Feam.  Cent  Rem.  472.  It  shoald  also  be  observed,  that  where 
an  estate  is  limited  in  a  bargain  and  sale,  or  covenant  to  stand  seiaed,  ta 
a  stranger,  upon  tmst  to  preserve  contingent  remainders,  it  will  be  void  -, 
bocaasc  no  use  will  arise  under  these  conveyances  without  a  considention. 
a  Cm.  Dig.  389.  Trustees  to  preserve  contingent  remainders  being  up* 
poiated  to  preserve  estates  in  tamilies,  and  for  no  other  purpose,  if,  &• 
stead  of  so  aouig,  they  join  in  a  conveyance  to  destroy  the  remainders^ 
such  conduct  wiU  be  a  breach  of  trust,  and  they  will  be  answerable  Ibr 
the  same  ^  and  any  person  taking  under  such  conveyance,  if  voluntarily, 
or  having  notice,  will  be  liable  to  the  same  trusts.  Pyt  v.  Georgo^  t  P. 
Wms.  128.  ilfaBseU  v.  ikfoaself,  2  P.  Wms.  678.  Forrest.  252.  Moody  v. 
Hellers,  16  Ves.  303.  307.  Btjcoe  v.  PerlHns^  1  Ves.  6c  B.  491.  There 
have  been  some  cases,  however,  wherein  a  cohrt  of  equity  has  refused  t<^ 
punish  trustees  for  joining  in  a  conveyance  to  destroy  contingent  remain, 
ders :  As  where,  upon  a  lubsequent  remaiader  ta  the  right  heirs,  a  ooUa<- 
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tttiimqmmm  terra  rnertem  in  fo$semont  donatoAf  she  her^ 
(abut  nm  pmt  donum  fadtam^  l^c.  at  m  the  cases  that  Little- 
Ion  (sect,  e  15.)  hath  put  i 

■  <■■-  ■■  lllH  !■■  ■■       .1         ^  ■■  I-  ...  I    — 

tenl  relmtioii  only  bu  been  iilfected  bv  it,  there  having  been  no  iBsue  of  the 
ttarriage.    Ttp^by  v.  Pigti^y  l  Ab.  £q.  585.    So  abo^  \vfaere  the  appliea- 
tioB  to  the  coart  ror  relief  has  been  made  by  one  who  ^was  not  at  the  time, 
nor  pnwiibly  ever  might  be,  entitled  to  tlie  remainder,  under  the  words  of 
the  limiUUon.    ££w  ▼•  CMini,  1  P.  Wmt.  387.    Fearn.  Cent  Rem.  481. 
In  mmc  instaaeet,  also,  the  conrt  has  directed  the  trustees  to  join  with 
the  tenant  for  life,  or  his  first  son,  in  barring  the  subsequent  contingent 
remainders.    Bnt  this  has  only  happened  under  peculiar  drcumstances^ 
either  of  pr^^ure  to  discharge  incmttbrances  prior  to  the  settiement,  PlaU 
^-  ^^P'^f^i  S  Vem.  303;  or  in  favor  of  creditors  where  the  settlement  waa 
Tolontai>-9  Bmsett  v.  CtepAam,  1  P.  Wms.  358.    ikfoMly  ▼.  Walten,  16  Ves. 
506 ;  or  for  the  advantage  of  the  persons  vdio  were  the  first  objects  of  the 
settlement ;  as  to  enable  tiie  eldest  son  to  make  a  settlement  upon  aa 
advantageous  marriage.    Wnmingtan  v.  Foleyy  1  P.  Wms.  536.    Fearn. 
Cont.  Rem.  483,  484.    But,  however,  the  conrt  of  chancery  may  judge 
it  proper  to  direct  trustees  to  concur  in  destroying  contingent  remainders, 
under  the  above  mentioned  circumstances,  it  has  repeatedly  denied  the 
tame  interposition,  in  cases  where  such  ingredients  were  Iwanting.    See 
Aotte  v.  fVeldj  1  Vem.  181.    1  Ab.  Eq.  386.    Tawntend  v.  iMcton,  9  P. 
Wms.  379.  Spnance  v.  Tattam^  1  Atk.  615.  fVcodhouu  v.  HosfciRs,  Forrest. 
MSS.   S  Atk.  S3.  Barnard  v.  Largey  2  P.  Wms.  684  n.   AmU.  774.  1  Bro. 
C.  C.  534.    Moody  v.  lVatter$,  16  Ves.  291.    In  the  above  mentioned  cases 
of  IVWdAmise  v.  HosXcnu,  and  Barnard  v.  LBtrge^  a  distinction  was  made 
between  pnni^ing  trustees  for  joining,  in  some  cases,  to  destroy  contin- 
gent remainders,  and  the  compelling  tfiem  to  join.    This  distinctum  seems 
to  flow  from  the  supposing  any  discretion  at  all  in  the  trustees,  in  cases 
of  thb  nature ;  b^use  there  may  be  circumstances  sufficient  to  justiiy, 
tfaoogh  short  of  an  obligatory  call  for  such  an  exercise  of  their  discretion. 
But  however  this  may  be,  says  Mr.  Feame,  it  seems  the  safest  way  for 
trustees,  not  to  act,  except  in  tlie  clearest  cases,  without  the  direction  of 
the  court ;  and  he  recommends  to  their  attention  the  words  of  Lord  Har- 
covrt  in  Pye  v.  George  (2  P.  Wms.  684.),  that  it  woald  be  a  dangerous 
experiment  for  trustees,  in  any  case,  to  destroy  remainders,  which  they 
were  appointed  by  the  settlement  to  preserve.    Fearn.  Coot,  Rem.  493. 
And  see  Mr.  Cox's  note  to  Banet  v.  Ckmham^  1  P.  Wms.  358,  and  the 
late  case  of  Biicoe  v.  Pertms^  l  Ves.  &  0.  485 ;  in  which  the  doctrine 
on  the  duties  and  liabilities  of  trustees  to  preserve  contingent  remainders 
'Was  considered.    **  The  cases,"  says  Lord  Eldon,  C.  '*  are  uniform  to 
this  extent ;  that  if  trustees,  before  the  first  tenant  in  tail  is  of  age,  join 
in  destroying  the  remainders,  they  are  liable  for  a  breach  of  trust ;  and 
so  b  every  purchaser  under  them  with  notice:  but  when  we  come  to 
the  sitnation  of  trustees  to  preserve  remainders,  who  have  joined  in  a 
recovery  after  the  first  tenant  hi  tail  is  of  age,  it  is  diflicult  to  say  more, 
than  that  no  jndge  In  equity  has  gone  the  length  of  holding,  that  he 
would  ponbh  thm  as  for  a  breadi  of  trust,  even  in  a  case,  where  they 
would  not  have  been  directed  to  join.    The  result  is,  that  they  seem  to 
have  laid  down  as  the  m^/kU  rule  for  tmstees,  but  certainly  most  incon« 
Tenient  for  the  general  interests  of  mankhid,  that  it  is  better  for  trustees 
never  to  destroy  the  remainders,  even  if  the  tenant  in  tail  of  age  con- 
curs, without  the  direction  of  the  court.**    1  Ves.  «f  B.  491.    It  is  fur- 
ther  to  be  observed,  that  trustees  to  preserve  contingent  remainders 
are  also  bound  to  protect  the  inheritance,  and  to  keep  it  as  entire  as 
possible;  and  as  the  inheritance  consists  of  land,  timber,  mines,  drc.  all 
nese  are  under  thdr  protection ;  and,  in  the  execution  of  this  trust,  tfiey 
;a)v  entitled  to  every  assistance  which  a  coni-t  of  equity  can  afford  them. 
And,  where  there  Is  a  limitation  to  trustees  to  preserve  contingent  re- 
maliKters,  the  court  of  chancery  will  not  pemiit  a  tenant  for  years  to 
join  with  the  person  entitled  to  the  inheritance  for  the  time  being,  to  cot 
down  timber  on  the  estate.    Garth  v.  Cotton,  1  Dick.  183.    2  Cm.  Dig. 
40^.    And  it  is  held,  that  tmstees  to  preserve  contingent  remainders 
are  guilty  of  a  n^lect  of  their  duty,  if  they  permit  the  tenaitft  for  life, 
liabk  to  impeachment  for  waste,  or  a  tenant  pvr  mrfrs  vie,  who  by  the 
aatnie  pi  his  estate  is  liable  for  xrzste,  to  destroy  timber.   Stan^Md 
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SSb.  A  reva*ftioD  is  (5)  where  the  residue  of  the  eiUte  dways 

iMTial!^^^^  ^^  continue  »  bim  that  made  the  particular  estate,  or 

Cro.  Cha.  400.)  where  the  particular  estate  is  derived  out  of  his  estate  (l%  as 

Rtttni^Tmamtim  in  the  case  of   Littleton  (sect.  >9.%  tenant  in   fee-simple 

%i  udi^  ^U^^  naketh  gift  in  tail  (m)«    So  it  is  of  a  lease  for  life  or  for  yean. 


00SNi^  B*  19.*** 


f 5)  By  what  words  a  revenioo      O.  aii4  Com.  Die.  J 
will  fWM^  lee  Yin.  Abr.  Rtverdump     [Hargpr.  n.  X.  S«  d.] 


V.  HabMg'&am,  iO  Vet.  f  SSk  Kcitlicr  ought  trnsteet  to  preserve  contin* 
gent  remainders  to  permit  a  tenant  for  life  or  yearly  by  the  destnictiott 
of  his  estate,  ta  bring  fonK'asd  a  renainder  to  himself  or  another^  (or  the 
purpose  of  cutting  timber.  Gurth  ▼.  CUUm^  supia.  S  Atk.  751.  1  Vea» 
584.  546.  StantfieU  v.  Habergham^  10  Ve».  279.  In  the  case  of  copy- 
holds, the  lord's  estate  will  preserve  contingent  lemaindersy  withoat  any 
express  nomination  of  trustees  for  tbat  pnrpo»e,  Garth  y,  CoMoa^  supra..; 
but  it  seems  doubtful^  wliether  it  is  his  duty  to  interpose  actively,  to  pre- 
Yent  waste.    lO  Ves.  S82. 

Before  we  quit  this  subject,  it  may  be  proper  to  observe^  that  a  coatin* 
gent  remainder  is  transmissible  to  Uie  heirs  of  the  person  to  whom  it  ia 
limited,  if  such  person  chance  to  die  before  the  contingency  happens,  H'ealc 
V.  IjneeTf  Pollexf.  54  *.  theugb  Mr.  Feaine  remarks,,  that  some  cases  ni&y 
aripe»  wbere  the  existence  of  the  devisee  of  a  contingent  reqiaindcr,  a»t 
some  particular  ti^ie,  may«  by  implication,  enter  and  make  patt  of  the 
contingency  itself,  upon  whien  such  interest  is  intended  to  toke  eflect,  ia 
which  case  it  cannot  descend.  Feam.  Cont^  Rem.  534.  Jtfooribvsr  t. 
Woinknu€f  1  BL  Rep.  638.  And  although  a  contingent  remainder  cannot 
be  parsed  or  transferred  by  a  conveyance  at  law,  bclbre  the  contingency 
happens,  otherwise  than  bv  estoppel  by  fine,  or  by  a  common  rec#very^ 
wherein  the  person  entitled  to  the  coutmgent  estate  comes  in  as  voecheey 
H'taU  V,  Lower,  supra.  Vick  v.  EdwardM,  S  P.  Wmn*  37ie.  1  Prest.  Conv* 
301 ;  yet  it  seems  that  contingent  estates  are  assignable  in  equity.  Feam* 
Cent.  Rem»  537.  And  it  is  now  settled,  that  where  contingent  reaaauidecft 
are  descendible  to  the  heirs  of  the  persons  entitled  to  them,  they  may  be 
devised  by  will  like  any  other  estates.  Ibid.  Selwim  v.  Se/apia,  S  Bl.  Kep. 
S92.  t51.  S  Burr.  1131.  R0€  v.  Jonn,  1  H.  Bl.  30.  Ifovr  v.  ffsapfcta^ 
3  T.  R.  88.  cited  in  i  H.  BL  33. 

With  respect  to  remainders  limited  hy  way  of  n^e,  and  executory  de* 
vises,  see  the  notes  to  Chap.  43.  Of  Conveyances  under  the  9tatoto  qf 
Uses ;  and  Chap.  26.  Of  Ajienatioi)  by  Devise.  For  some  obsenratiooa 
on  the  rule  in  SkeUey^$  cum,  see  n.  (P)  infra.— [£d.l 

(L)  The  idea  of  a  reversion  is  founded  on  the  principle,  that  where  % 

C*rson  has  not  departed  with  his  whole  estate  and  interest  in  a  piece  of 
nd,  all  that  which  he  has  not  given  away  remains  in  him  ^  and  the  pos- 
sefsion  of  it  reverts  or  returns  to  nim,  upon  tbe  determination  of  th^  pre* 
ceding  estates.  If,  therefore,  a  person^  who  is  seised  in  fee,  conveys  an 
estate  for  lififi  to  A.,  remainder  for  life  to  B.,  remainder  over  to  twenty 
other  persons  for  life,  be  still  retains  the  fee-simple  of  the  lands  in  him- 
self, because  he  has  not  departed  with  it;  but  as  such  fee-simple  a\n 
only  return  or- fall  into  possession  upon  the  determination  of  the  pieced* 
Ina  eafates,  it  is  only  an  estate  in  reversion.  So  where  a  person,  having 
only  a  particular  estate  ha  lands,  grants  a  smaller  estate  than  his  own,  h<2 
has  a  reversion  left  in  himself.  Thus,  if  tenant  in  tail  grants  an  estate 
for  life,  he  has  a  reversion  in  him  ;  because  he  has  tiot  departed  with  the 
whole  of  his  interest.  In  the  same  manner,,  where  a  person,  vrho  has  aa 
f  stata  for  ninety-nine  years,  granU  aQ  estate  for  mnety-eight  years,  or 
for  any  shorter  term,  he  has  a  reversion  left  in  Lmh.  2  Crn.  Dig.  454, 5, 6. 
S  Bl.  Com.  175.  The  possession  of  the  lands  is  said  to  return  to  the  grantor 
on  the  determinatioa  of  the  gra^t,  for  a  present  interest,  though  talking 
effect  ta  fitiwn,  remains,^  even  during  the  existence  of  the  grsnt,  in  the 
person  making  it ;  and  this  interest  is  what  is  called  his  reversion,  or, 
more  properly,  his  right  of  reverter.  Watk.  Convey.  59.  t  BU  Com.  175. 
Ftowd.  151.--[Kd.l 

(M)  Before  tlie  statate  dc  doats  amditinudibws^  no  reyersion  remao^d 
\jX  the  grantor  or  donor  ^Stes,  he  had  created  a  conditional  fee ;  becai|»e 
the  grantee  of  such  an  estate  was  considered  as  having  die  absolute  pr»<> 
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Ut 


if  ft  nan  eitend  lands  by  fotce  of  n  tetatate  mercbafft,  staple,  or  ^f^g^  tm  t:tieid  59. 

t«cogiiizaiice,  or  elegit,  he  leaveth  a  reversion  in  the  conusor.  «*«'»*« '*«^**»<>*«-^ 

Bat  atnce  Dttleton  wrote,   the   description  must  be  more 

large  upon  the  statute  of  (f)  27  H.  8.,  for  at  this  day,  if  a  (/)  sr  H.  a.  ca.  ta. 

mm  aeiaed  of  lands  in  fee  make  a  feoffment  in  fee  (and  de-  ^Abi^;6^.*'i^^/iMt 

p»t  with  his  whole  estate),  and  limit  the  use  to  his  dai^ler  l^^^'i^Jtm^ 

for  Ufe,  asd  afier  her  decease,  to  the  use  of  his  son,  in  tail,  and 

after  to  the  use  of  the  right  heirs  of  the  feoffor :  in  this  case>  or  where  en  wf ,  ^fter 

albeit  be  departed  with  the  whole  fee-simple  by  the  feoff-  ud^^^^ttumHed tTthe 

meet,  and  limited  »o  «se  to  himself,  yet  hath  he  a  re^r- ^^^'^^^'^^'' 

sioo<6)(N);  Cg)  for  whensoever  die  ancestor  takes  an  estate  (^)58E.  3.  e6. 

(or  life,  and  after  a  limitation  is  made  to  his  right  heirs,  the  %^e/sI  3^.    40  k/a 

rig^t  beirs  shall  not  be  purcbasors.    And  here  in  this  case 

when  the  limitation  is  to  bis  right  heirs,  and  right  heir  be 

canooC  have  during  his  life  (for  non  est  Juo'es  viventis),  the 

law  doth  create  an  use  in  him  during  his  life,  until  the  future 

use  cometh  in  esse,  and  consequently  the  right  heirs  cannot 

be  purcbasors;  and  no  diversity  when  the  Jaw  creates  the 

estate  for  life,  and  when  the  party.   And  all  this  was  adjudged 

between  (Jk)  Fenwicke  and  Mitford,  in  the  King's  Bench :  and  (k)  Tr.  si  Elif .  Intef 

if  the  limitation  had  been  to  the  use  of  himself  for  life,  and  arH.'s^'GarTgd^^ 

after  to  die  use  of  another  in  tail,  and  after  to  the  use  of  his  ?®  ^*  ®-„'^'*''  ^*  \ 

'  10,  &c.  Buckenhanrl 

own  right  heirs,  the  reversion  of  the  fee  had  been  in  him,  case.   5  M^rie.  bie^ 

because  die  use  of  the  fee  continued  over  in  him  (7) ;  and  Mo.'  s84.> 

the  atatute  doth  eiecute  the  possession  to  the  use  iti  die 

plight,  quality,  and  d^ree,  as  the  use  was .  limited. 

/onr«  ease  in  Poph.  S.  Vid.  «7  E« 
3. 6.  <<  4  H.  6.  to.  42  Am.  S.  9  K. 
3.  14.  to  EL  3.  48.  Laads  grant- 
ed by  A.  by  fine  for  the  life  of  A. 
remainder  to  A.'s  rij^ht  heirs.  It  is 
a  reversion  in  A.  and  he  may  grant 
It."  Hal.M8S.  •'Dy.var.  Fine 
to  hnsbaud^  as  that  ^hich  he  and 
his  wife  have  of  bis  gift,  wliich 
render  to  the  conusor  for  life,  re^ 
maindcr  to  the  right  lieirs  of  the 
husband.  It  is  a  void  remainder, 
and  the  wife  survivor  shaU  have  it 
for  life."  HaLMSS.— [Hargr.n.3^ 
SS  b.  (134).] 


(6)  «  Vid.  S  &  4  P.  4c  H.  Dy. 
134.  eootra."— Hal.  MSS.  But  see 
the  case  cited  by  Lord  Hale  in  the 
aext  note,  and  also  post,  IS  b.  aad 
aete  t.  tbere.— [Hargr.  n.  s.  ut  b.] 

(7)  **  Omu  Com.  Bedford,  M.  34 
&  36  ElU.  Poph.  n.  S.  Peofiinent 
to  the  oae  of  the  feoffor  for  forty 
years,  reamiader  to  B.  in  tail,  re-> 
maioder  to  the  right  heirs  of  the 
itoffor.  It  if  the  M  reversion,  ond 
the  feoffor  may  devise  it  $  for  the 
ate  retamed  to  the  feoffor  for  want 
of  ooasideration  to  retain  it  in  the 
haffte  till  the  death  of  the  feoffor.*' 
JUL  MSS.— See  the  Evi  o/  Bea- 


pcrty  of  it,  and  the  grantor  had  onlv  a  possibility  of  reverter.  Btit,  at 
toon  aa  the  statute  De  rfenit  was  made,  the  indges  determined,  that  an 
ostate  given  to  a  man  and  the  heirs  of  his  body,  was  only  a  partlcuUr 
estate ;  and,  therefore,  that  there  remained  an  estate  in  reversion  in  tfat 
grantor.     Ant.  W  a,  b.  vol.  1.  p.  $s6,  5«r.— [£d.] 

<N )  8ee  n.  (E)  ant.  p.  Its.  and  more  fiilly  la  the  notes  to  the  Chapter- 

'  Ua  -     '*-^  ''"^-      '"     """ 


Of  Uses.    Post,  Chap.  43.^£d.] 
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erwheriammm^  (i)l(  a  man  mak«  a  gift  in  iwip or  a  lease  for  Iif<^  the  re* 
i/creo  hit  right  ketnl  ^^"oAti  to  hb  own  right  beirS|  this  remainder  u  void,  and  be 
(i)iH.  5. 8.   4H.  6.  hath  the  reversion  io  him(o).  for  the  ancestor  during  his 

80.    9  Eliz.  Dier.        ,.^    ,  .     •     .  •     .     ,     ^      .,  i.  i      ^     «   i  •  T  - 

Bramley'i  case.  ufe  beareth  m  his  body  Qn  judgment  or  law)  all  nis  heira, 

and  dierefore  it  is  truly  said,  that  haru  §ti  pars  anUeeuorU* 
And  this  appeareth  in  a  common  case,  that  it  land  be  given 
to  a  man  and  his  heirs^  all  his  heirs  are  so  totiilly  in  hiaij 
as  he  may  give  the  lands  to  whom  he  will. 

or  to  the  hein  maU  •/  (k)  So  it  is,  if  a  man  be  seised  of  lands  in  fee,  and  bj 
Ik)  Dier  5.    Marie      lo^^n^ure  make  a  lease  for  life,  the  remainder  to  the  heara 

156.  Gro8wold*8  case  male  of  bis  own  body,  this  is  a  void  remainder:  for  the  do- 
adjudged.  Beodlbwct 
Serjeant,  in  his  re-      nor  cannot  make  his  own  right  heir  a  pmvbasor  of  an  estate 

So.'^aaf '^TMod.  2371.  ^^'^  without  departing  of  the  whole  fee  simple  out  of 
1  Rol.  Rep.  240.)        bim  (8) :  as  if  a  man  make  a  feoffment  in  fe^  to  the  use  of 

himself  for  life,  and  then  to  the  use  of  the  heirs  bmIc  of  his 
body,  this  is  a  good  estate  tail  executed  in  himself,  and  die 
limitation  is  good  by  way  of  use,  because  it  b  raised  out  of 
the  slate  of  the  feoffees,  which  the  feoffor  departed  with, 
and  that  is  apparent,  for  a  limitation  of  use  to  himself  had 
without  question  been  good* 

On  feoffment  ioneerf  (I)  If  9l  man  make  a  feoffment  in  fee  to  the  use  of  him* 
/^r^Kfi"^^  'elf  in  tail,  and  after  to  the  use  of  the  feoffee  in  fee,  the 

htut  tt  I  tiiiuiitrfff't  ttmi 

not  a  revenion.  W  ^  Where  heir  shall  be  pnr-  fiV*  ense.    Vse  liorited  for  iif€  to 

(isoavn*   niAr  chaser,  Vid.  fol.  9  b.   li  H.  6.  13.  A*  remainder  to  the  heirs  male  of 

W  ^  *MZ.  vior.  j}ev}»e  to  B.  for  life,  remainder  to  the  body  of  A.  and  the  heirs  mal« 

C.  in  tail,  remainder  to  the  next  of  the  body  of  such  heirs  male.    It 

heir  of  the  devisor  and  the  heirs  of  is  a  limitation,  and  A.  has  a  taUev- 

his  body,  it  is  a  purchase  in  the  ecuted.    Bnt  if  the  ancestor  takes 

heir.    Qiuire  there  if  it  had  been  estate  for  years,  remamder  limited 

heir$^Archer*s  case,  1  Rep.  66  b.  to  the  lieirs  male  of  his  body,   it 

Devise  or  conveyance  to  A.  for  doth  not  vest  in  the  ancestor.    Ac* 

life,  remainder  to  KusftfjrtAdrmctff,  rord.  hie  fol.  13.      Uoigkkuem'e 

and  to  the  heirs  male  of  the  body  of  eau.**  Hal.  MSS.— '<  See  HodgkU^ 

such  heir  maU,  it  is  a  purchase  in  am's  ease  from  Lord  Hale's  MSS. 

the  heir,   because  in  the  tinguUir  at  the  end  of  u.  6.  post,  14a.'*«> 

number,  and  the  limitation  is  ap-  [Hargr.  n.  4.  SSb.  (155).] 
plied  to  it.-* Vid.  1  Kep.  104.  Shel-         [See  n.  (P)  iofra.>--[£^.] 

(O)  The  right  of  reverter  can  onlv  arise  b^  the  act  of  law,  and  cannot 
be  created  by  the  act  of  the  party,  though  it  u  a  consequence  of  his  pre- 
▼ions  act.  Therefore,  where  a  person,  as  in  the  case  put  by  Lord  Coke» 
limits  particular  estates  to  strangers  with  the  ultimate  limitation  to  his 
^wn  right  heirs,  or  to  himself  in  fee,  the  latter  UntttatioB  shall  not  lake 
eifect  as  a  remainder,  or  by  reason  of  the  express  limitatioa  of  the  grantor ; 
but  as  the  law  would  have  given  to  him  or  his  heirs^  as  a  consequence  of 
the  preceding  limitation,  the  same  interest  or  estate  as  the  express  words 
would  have  conveyed,  those  words  shall  be  deemed  wholly  nugatory,  and 
the  grantor  or  his  heirs  shall  be  in  in  reversion,  or  of  the  old  estate.  Watk. 
Convey.  60.  «  HI.  Com.  175.  Watk.  Desc.  168.  Et  vid.  Doe,  d.  The 
Earl  of  CholmondeUy  v.  Muxey,  if  East,  599*— [fd.] 
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feoAe  iMlh  mo  refcnioo,  bat  lo  nalttre  of  a  remainder, 
albeit  tbefcoffiDr  bate  tbe  estate  tail  executed  in  him  b^  the 
atatiile^  -aad  the  fe<^ee  is  in  by  the  comnou  law,  which  is 
worthy  of  obseraUioB. 

To  €oiiol«de  this  point,  (m)  whosoeirer  is  seised  of  laud,  123  a. 

Iiaih  not  only  the  estate  of  the  land  in  him,  but  the  right  J^jkJjJ^JJJy^'J^ 
to  take  profits,  whieh  is  in  nature  of  the  use,  and  there-  the  me  undisposed  of 

•         •  ■  ^     ^  '      ^  -t  iti      rnerU  to  the  feoffor.  0$ 

tore  when  he  makes  a  feoffment   m  fee  without   valuable  hU  meient  use. 
-coD^deration  to  divers  irarticular  uses,  so  much  of  the  use  1?*\^\^"^:  \^ 
«a  he  disposeth  not,  is  in  him  as  his  ancient  use  in  point  (3  Co.  8ib.    Cro. 
of  reserter.    As  if  a  man  be  seised  of  two  acres,  the  one  ^nh,) 
boideo  by  knight-senrioe  by  priority,  and  the  other  by  knight- 
service  boldenby  posteriority,  and  maketh  a  feoffment  in  fee 
of  both  acres  to  the  use  of  himself  and  his  heirs,  the  old 
Bse  contiiMies  in  him,  and  the  priority  and  posteriority  re^ 
nsin.     So  it  IS  of  lands  of  the  part  of  the  mother,  the  use  5  £.  4. 7.  ^i  qq,  ^^ 
shall  go  to  the  heir  of  the  part    of   the   mother,    which  ol^^L^^i  Co^ss, 
ccMdd  not  be,  if  it  were  not  the  old  use,  but  a  thing  newly  ^^^^*  7^-  ^^z 
created.     The  like  law  of  lands  of  the  custom  of  borough  43*  '    ' 
JEngfish,  gavelkind,  &c.  (9). 

By  section  7 19,  it  appeareth.  Chat  (n)  whensoever  the  an-  3761>. 

•cestor  taketh  any  estate  of  freehold,  a  limitation  after  in  the  takeJ^anniate^'^fi'ee- 
same  conveyance  to  any  of  his  heirs,  are  words  of  limits-  ^^.^  alimUatumnften, 

^  '*  ...  tn  Im  tame  conceyaneCf 

tioD,  and  not  of  purchase,  albeit  in  words  it  be  limited  by  eoAuAein,  «ei*>tii 
way  of  remainder  (p);  and  therefore  (if  land  be  given  to  a  r^\^^^  &96.  ^Cs. 

Age  108.  38  £.  3.  »<>. 

(9)  See  farther  en  this  sabject  as  high  a  eharacter  as  aoy  bosk  of  40  £.  3.  9.    37  H.  S. 

the  sereaal  books  cited  post,  It  b.  Reports  ever  published  io  our  law,   Br.  Nosme  iJc  40. 

jji  n.  S.  to  which  add  Prec.  in  Clia.  has  a  great  number  of  additional  &  tiL  Done  6c  Rem. 

ttt,  319.   and   Plowd.  645.  and  refcrencen  and  some  notes ;  and  61.     (Ante,  17  b. 

note  f.  in  the  English  translatioa  of  that  both  of  these  are  generally  SS  b.    t  Rol.  Abr. 

Plowdeo.     It  may  be  an  nsffiil  very  pertinent,  and  shew  great  in-  417.   1  Rol«  Abr.  6S^« 

hint  to  observe,  th^t  Uie  English  dostry  and  judgmeift  in  the  editor.  6X8.) 

edition  of  Mr.  PIowden*s  Commrn-  — £Uargr.  n.  4.  S3  a.  (136).] 
tariet,  which  mou  deservedly  bear 

(P)  The  nile  mentioned  In  tJie  text  is  nsnally  icalUd,  the  mle  in  SkiOefi 
«asir.  As  this  role  is  intimately  connected  with  the  doctrine  contained 
hi  tbe  present  ebaptec,  it  may  be  desirable  in  this  place  to  consider  the 
manner  in  which  it  Is  apfAicd  in  .the  constmction,—- 1st.  t)f  deeds ;  2dly. 
Of  aBrrenders  of  copyholds;  and  Sdly.  Of  devises. 

1st.  Of  the  application  of  tlie  rule  in  SkeUe^*^  eau  in  the  constmction 
of  deeds.    Where  an  estate  was  conveyed  to  A.  for  life,  remainder  to  ^ 

tbe  heirs,  or  heirs  of  the  body  of  A.,  if  tbe  constmction  had  been  mado 
accordtog  to  the  strict  meaning  of  the  words,  A.  would  have  taken  only 
an  eatate^r  life,  and  the  remainder  to  the  heirs,  &c.  of  A.  wonid  have 
been  considered  au  words  of  purchase,  giving  a  contingent  remainder  to 
Ibe  iMin,  dec.  of  A.,  according  to  the  rule  of  law,  (hat  n«fno  tti  karet* 
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I^o»t,  374  a.) 


man,  and  to  the  heirs  male  of  bis  body  begotten,  and  fop 
default  of  such  issue,  the  remaiuder  thereof  to  bis  heirs  fe-s 


virentii ;  bat  sucb  a  constmrtion  would  have  been  attended  with  tliese 
inconveniences :  1st  The  lord  of  the  fee  would  have  been  deprived  of 
ttie  wardship  and  marriage  of  the  heir,  becanse,  in  that  case,  the  heir 
would  have  taken  as  a  purchaser,  without  claiming  any  thing  from  his 
ancestor  by  descent,    idly.  The  remainder  to  the  heirs,  or  bein  of  the 
body,  be|ng  contingent  until  the  death  of  the  tenant  for  life,  the  inlie- 
ritance  would  have  been  in  suspension  or  abeyance :  which  was  never 
alloifed  bpit  in  cases  of  absplute  necessity  i  because  the  abeyance  of  the 
uiheritance  created  a  suspension  of  various  operations  of  law,  particu- 
larly of  the  remedirs  for  the  recovery  of  lands  by  'real  actions.    And 
3dly.  if  tlie  remainder,  in  those  cases,  had  been  construeid  to  be  contin- 
gent, no  alienation  could  Imve  taken  place  in  the  life-time  of  tlie  ancestor. 
To  obviate  which  iiiconYeniences.  was  the  origin  of  the  rule  of  law,  laid 
down  in  Shellry't  case,  viz.  that  "  when  the  ancestor,  by  any  gift  or  con- 
veyance, takes  an  estate  of  freehold,  and  in  the  same  gift  or  ponveyancq 
an  estate  u  limited,  either  mediately  or  immediately,  to  his'  heirs,  in  fee 
or  in  tail,  that  always,  in  such  cases,  '  the  lieirs'  are  words  of  li nutation 
of  the  estate,  and  not  words  of  purchase.*'    1  Co.  104  a.    Whence  it 
follows,  that  such  remainder  is  immediately  executed  in  possession,  in 
the  ancestor  so  taking  the  freehold,  and  is  not  contingent  or  in  abeyance. 
Bl.  Arg.  Harg.  TracU,  498.  510.    4  Cru.  Dig.  470, 1.    Serjeant  RoIIe,  in- 
deed, takes  a  distinction  respecting  this  rule,  by  saying,  that  where  th^ 
freehold  is  so  limited  to  the  ancestor,  and  a  mediate  remainder  to  his  right 
heirs,  that  all  the  intermediate  estates  between  that  and  the  limitation  ta 
his  heirs,  as  well  as  his  own  estate,  may  determine  doring  his  life,  in  that 
case  the  limitation  to  his  heirs  is  in  abeyance,  boransc  he  can  have  no  heir 
tp  take  the  remainder,    le  Kol.  Abr.  418.    But  Mr.  Fearne  Ins  contro- 
verted this  di»linctipn,  and  shewn  that  the  possibility  of  the  freehold's 
determining  in  tlie  Hfe-timc  of  the  ancestor,  who  takes  it,  does  not  prevent 
the  subsequent  limitation  to  his  heirs  from  attacliing  in  .himself.    Feam. 
Cont.  Rem.  SS.    £t  vid.  CuriU  v.  /Mm,  1«  Ves.  B9.    With  respect  to  the 
mode  in  which  mediate  limitations  are  vested,  it  is  observable,  that  where 
the  subsequent  limitation  is  immediate,  it  then  becomes  executed  in  the 
ancestor,  forming  by  its  union  witli  his  particular  freehold  one  fstAte  of 
inheritance  in  poi^session  :  bpt  where  such  limitation  is  mediate,  it  is  then 
a  remainder  ve^ited  in  the  ancestor,  who  takes  the  freehold,  not  to  be 
executed  in  pos^ssjon/ until  the  determination  of  the  preceding  mesne 
'estates.    Fearn.  Cont.  Kern.  58.    And  where  the  limitations  intervening 
between  the  tirst  estate  for  life,  and  the  limitation  tp  the  heirs  of  the 
body,  are  contingent,  the  estate  for  life  is  not  merged,  becanse  the  in- 
tervening limitations  would  be  thereby  destroyed ;  but  the  two  limitations 
are  unit^  and  executed  in  the  ancestor  only,  until  such  time  as  the  in- 
tervening limitations  become  vested ;  and  then  open  and  become  sepa- 
rated, in  order  to  admit  such  intervening  limitations  as  they  arise.    Litris 
^owU9*$  ciue,  11  Co.  79.    F>am.  Cont.  Rem.  4S. 

.  With  regard  to  joint  ana  several  limitations,  Mr.  Foame  observes,  that 
where  there  is  a  joint  limitation  of  the  freehold  to  several,  followed  by 
a  joint  limitation  of  the  inheritance  in  fee-simple  to  them;  as  an  estste 
to  A.  and  B.  for  their  lives,  or  in  tail,  and  afterwards  to  their  heirs,  so 
tliat  both  limitations  are  of  the  same  qualltv,  that  is,  both  joint,  it  seems 
tlie  fee  vests  in  them  jointly.  Fearn.  Cont.  Item.  40.  Ante,  vol.  1.  p.  744* 
n.(N).  And  so  if  the  limitation  of  the  freehold  be  to  baron  and  feme 
jointly,  remainder  to  the  heirs  of  tlieir  bodies,  it  is  an  estate-tail  executed 
in  them ;  as  they  are  capable  of  issue,  to  wliom  snch  joint  inheritance  can 
descend.  Brook.  Estate,  p.  75.  But  if  the  limitation  of  the  freehold 
be  not  joint,  bnt  successive,  as  to  one  for  life,  remainder  to  the  other  for 
life,  remainder  to  the  heirs,  of  tlieir  hollies ;  there  it  seems  the  ultimate 
limitation  is  not  executed  In  poasession,  bat  gives  them  a  joint  remainder 
in  tail.  Stepkau  v.  Bretfidge,  T.  Raym.  36.  1  Lev.  56.  And  if  the 
limitation  of  the  inheritance  be  to  several  men,  or  to  several  women  ia 
tail,  instead  of  fee-simple,  though  the  freehold  be  to  them  jointly,  they 
take  several  estates  of  inheritance ;  because  tliey  cannot  have  issue  be- 
tween or  among  them  as  a  man  and  woman  may.  Ant.  IBtb.  vol.  1. 
p.  741, 2.  And  tlie  same  rule  extends  to  other  cases,  where  the  relative 
sitiuitionB  of  the  grantees  reader  the  posaibiUty  of  issne  between  or 
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ttale  of  his  body  begotten)  bere  the  remainder,  to  the  heirs 
female,  vesteth  in  the  tenant  in  tail  himself.    And  it  is  good 

among  tfaem  more  remote  than  ^bat  is  termed  a  siint>le  or  coihtnon  poui- 
biltty,  or  else  h  inconsUtent  with  the  laws  of  marriage.  Feam.  Cont.  Rem.' 
41.    Ant.  vol.  1.  p,  317.  n.  (D).    Where  the  particulak*  estate  is  limited  to 
A.  with  remainder  to  the  heikv  of  A.  and  B.  tliis  h  a  contingent  remainder; 
and  not  a  vested  estate^    ST.  R;4S5.    2  BI.  Rep.  731.    So  if  there  be 
a  limitation  to  the  wife  for  life,  remainder  to  the  heirs  of  the  body  of 
the  husband  and  wife,  this  is  no  remainder  in  the  wife,  for  the  freehold 
is  limited  to  her  alone ;  and  as  the  person  who  is  to  take  in  remainder 
must  be  heir  of  both  their  bodies,  it  the  ^ife  should  die  before  the  hus- 
band, there  can  be  no  one  to  answer  that  description  when  the  particular 
•state  determines,  because  the  baron  cannot  have  an  heir  during  his  life, 
Dor  could  it  be  inyolved  or  flow  into  the  limitation  to  the  feme  herself,  as 
not  being  confined  to  her  own  heirs ;  therefore  the  remainder  is  in  con* 
tiogeocy.    9  Rol.  Abr.  417.    Cases  of  tlie  last  mentioned  class  are  dis« 
tinguolable  from  those  cases,  where  the  limitation  to  the  heirs  is  held  to 
vest,  notwithstanding  the  ancestor's  freehold  may  determine  in  his  life- time; 
for  there  the  limitation  is  to  the  heirs  of  the  body,  of  the  ancestor  only  ; 
bat  here  it  is  to  the  heirs  of  the  body,  of  the  ancestor  and  of  her  baron ; 
aod  tbongh  every  person  may  so  far  be  supposed  to  carry  his  own  heirs 
in  himself  during  his  life,  as  that  a  limitation  to  them  where  he  takes  a 
ureceding  freehold  may  vest  in  himself,  supra,  S2  b. ;  ^et  no  person  can' 
oe  supposed  to  indnde  in  himself  the  heirs  of  himself,  and  or  somebody 
else.  ream.  Cont.  Rem.  44, 45.  But  where  the  particular  estate  is  granted 
to  two  petsons,  with  a  limitation  to  the  heirs  or  heirs  of  the  body  of  ond 
•f  them,  the  inheritance  is  executed  in  the  person  to  whose  heirs  it  is 
limited.    Aipats  v.  Watkhu,  8  T.  R.  516.    Limitations  of  this  kind  are 
said  to  be  executed  sub  tnodo,  that  is,  to  some  purposes,  though  not  to 
all ;  for  though  they  are  so  far  executed  in,  or  olended  with  the  posses- 
sioD,  as  not  to  be  grantable  away  from,  or  vrithout  the  freehold,  by  way 
•f  remainder  *,  yet  they  are  not  so  executed  in  possession  as  to  sever  th^ 
jomtnre,  or  entitle  the  wife  of  the  person  so  taking  the  inheritance  tb 
dower.     Ant.  184  a.  vol.  1.  p.  746;  and  see  the  hooks  cited  in  n.  (56) 


The  role  in  Shelley's  case,  however,  does  not  apply  where  the  ancestor 
takes  only  an  estate  for  years  (anotlier  person  being  the  grantor) ;  for^ 
in  such  case,  a  remainder  to  his  heirs,  or  to  the  heirs  of  his  body,  will 
not  vest  In  himself,  bnt  in  such  heirs,  by  purchase.  Post,  319  b.  Sir  C^ 
TiffkCB  casty  cited  i  P.  Wms.  S59.  Neither  will  it  take  place,  unlesa 
tbe  particular  estate  of  freehold,  and  the  remainder  to  the  heir  or  heirs 
of  the  body,  are  created  by  the  same  conveyance.  Craniner*$  case,  2  Leon. 
57.  Hear  ▼.  Parker,  1  Ld.  Raym.  37.  f  v  ern.  486*  Doe  v.  Fonnereau^ 
Doof^.  487. 510.  Venables  v.  SiorriSy  7  T.  R.  342.  Feam.  Cont.  Rem.  99. 
Bat  as  an  appointment  in  pursuance  of  a  power,  when  executed,  is  to 
be  considered  as  if  it  had  been  inserted  In  tlie  original  deed  by  which  the 
power  of  appointment  was  created,  7  T.  R.  347 ;  it  seems,  that  where 
there  is  a  limitation  to  a  pei'son  for  life  by  one  deed,  and  the  estate  is 
aAerwards  limited  to  the  heirs  of  his  body,  under  an  execution  of  a 
power  of  appointment  contained  in  that  deed,  in  such  case  the  several 
limitations  will  consolidate.  Feam.  Cont.  Rem.  102.  Prest.  Ess.  on  Rula 
in  Shelley'is  case,  57.  And  it  is  immaterial,  with  respect  to  this  rule,  whe- 
ther the  ancestor  takes  the  freehold  by  express  limitation,  or  by  implica- 
tion arising  from  the  deed  in  which  the  estate  is  limited  to  his  heirs,  «Vc. : 
io  either  case  the  subsequent  limitation  vests  in  himself.  Pybus  v.  Mitford^ 
i  Ventr.  372. 

It  may  be  further  observed,  that  the  rule  in  question  is  only  applied 
Io  limitations  in  which  the  word  **  heirs"  is  used>  on  account  of  the  pect^ 
liar  signification  of  that  word,  and  the  maxim  that  nemo  est  hares  viventis; 
■D  that  if  lands  are  limited  to  A.  for  life,  remainder  to  his  6rst  and  otlier 
sons  and  the  heirs  of  their  bodies ;  or  remainder  to  the  child  and  children 
of  A.,  or  to  the  issoe  of  A.  and  the  heirs  of  their  bodies ;  no  more  than  an 
estate  for  life  win  vest  in  A.,  and  the  words  son,  child,  or  issue,  will  operata 
as  words  of  purchase.  Lewis  Bowlegs  cose,  1 1  Co.  30.  And  the  rule  does 
not  extend  to  the  word  *'  heir^  in  the  singular  number,  vrith  words  of  limi- 
latioa  saperadded«  fVoUcer  v.  S!iioir,  Palm.  359.  Nor  where  the  estates  ani 
of  diffcroBt  natures,  as  If  the  first  lioiitation  only  gives  a  trust  estate  of  ftftf 
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*877a.  to  be  ^known,  that  for  learning  sake,  and  to  find  oat  the 

reason  of  the  hw,   these   limitations  to  the  heirs   male  of 

hold,  tad  tbe  subsequent  limitation  to  tlie  beirs  of  the  body  tarries  the  legal 
estate.  Lord  Sat^d  Sfle  v.  Jones^  3  Bro.  F.  C.  113.  Nor  to  cases  of  mar- 
riage articles ;  which  bcinf;  exocutory  are  construed  according  to  tiie  inten- 
tion of  tbe  parties,  whose  clucl'  object  in  sncli  agreement,  is  to  make  a  pro- 
vision for  tLe  lAne  of  the  marriage :  therefore  where  in  marriage  articles  it 
is  agreed  to  settle  lands,  to  the  use  of  the  husband  for  life,mtTi  remainder 
to  the  heirs  of  his  body,  these  la^t  words  are  construed  to  be  words  ot 
purchase,  and  to  mean  the  fir^t  an<l  other  sons  of  tbe  marriage,  and  the 
heirs  of  their  bodies.  1  Bro.  C  C.  *iTt.  Trevor  v.  Treviir,  I  P.  Wm».  66«« 
1  Ab.  Eq.^7.  Cutack  v,  Cusack,  1  Bro.  P.  €.  470.  And  where  article* 
and  a  settlement  are  made  before  marriasc,  «nd  the  settlement  is  made 
in  pursaance  of  the  articles,  if  the  wordn  *^  heirs  of  the  body"  are  tran^^ 
scribed  from  the  articles  into  thcMMtlcment,  tliey  will  be  altered  in  chan- 
cery, and  the  settlement  will  be  rectified  according  to  the  intention  of 
tlie  articles,  by  making  the  husband  only  tenant  for  life,  with  remainders 
to  the  issue  oi  the  marriage.  H'ent  v.  £rtsMy,  2  P.  Wms.  349.  5  Bro. 
P.  C.  Sn.  1  Collect.  Jur.  463.  Hari  v.  Middlehwm^^  3  Atk.  371.  Roherit 
¥.  KingsUy,  1  Ves.  238.  So  if  the  settlement  is  made  after  the  marriage, 
and  adopts  the  words  of  the  articles.  Strmifield  v.  Streatjleld^  Forrest. 
176.  But  thb  doctrine  is  adopted  only  in  cases  of  marriage  articles,  and 
it  not  extended  to  limitations,  in  settlements,  of  the  legal  estate.  Alpmn  ▼• 
Wntkiw^  8  T*  R.  516.  And,  although  where  articles  are  entered  into 
before  marriage,  and  a  settlement  is  made  after  marriage  different  from 
tliose  articles,  the  court  will  set  up  the  articles  against  the  settlement } 
yet,  where  botJi  the  articles  and  settlement  are  previous  to  the  marri^e, 
at  a  time  when  all  the  parties  are  at  liberty,  and  the  settlement  is  not  ex« 
pressed  to  be  made  in  pursuance  of  the  marriage  articles  (as  in  the  above 
cited  case  of  IVett  and  £risscy),  if  such  settlement  differ  ft'om  the  arti* 
cles,  it  will  be  considered  as  (ounded  on  a  new  agreement  between  themf 
and  will  control  the  articles.  Le^g  v.  GoUUciref  Cas.  Temp.  Talb.  90* 
Feam.  Cont  Rem.  151.    4  Cm.  Dig.  487. 

The  rule,  in  Shelley's  case,  has  been  adopted  in  the  constmction  of 
assignments  of  terms  for  years;  and  the  words  *'  heirs  of  the  body"  hav^ 
been  held  to  lie  words  of^  limitation,  Peacock  t  SpocHer,  9  Vern.  43. 195. 
H'cbb  V.  jyebbf  1  P.  Wms.  132.  Ilayter  v.  Rod^  1  P.  Wius.  360.  4  Ves.  660» 
Theehrid^e  v.  KiUmrne^  *t  \vs.  SJ.1:  though  tlie  construction  bits  been  dif* 
ferent  where  tliere  were  words  of  limitation  su|)eradded  to  the  words 
'*  heii-s  of  the  body.**  Arehfr't  e<ue^  1  Co.  66.  Hodsol  y.  Bussey,  Forrest. 
MSS.  S.  C.  2  Atk,  89.  Baiiiard.  199.  Price  v.  Price,  2  Ves.  -234.  Soada 
V.  Dinrt'W,  2  Ves.  652. 
*  2dly.  Of  the  application  of  tlie  rule  in  Shelley's  case,  in  the  constmc- 

tion of  surrenders  of  copyholds  :— The  rule  under  consideration,  is  equally 
applied  in  coustiiiing  suiremlers  of  copyhold  estates  as  in  deeds ;  and 
theiifore  where  a  person  surrenders  to  tlic  nse  of  himself  for  liie,  re* 
maituU'r  to  atu>tlicr  in  tnil,  remainder  to  his  own  right  heirs,  there  the 
iicirs  shall  take  by  descent.  Gilb.Ten.270.  Fearn.  Coot.  Rem.  79.  AlUm 
V.  Palmer,  1  Leon.  101.  Hoe  v.  Aistrop,  t  Bl.  Rep.  1228.  And  Mr* 
Feariie  observes,  tiiat  where  an  estate  for  life  is  limited  either  to  the 
father  or  mother  only,  an<l  the  subsequent  limitation  is  to  the  heirs  of 
both  their  bodies,  the  construction  is  tlic  same  in  regard  to  copyholds  as 
to  f^echoldB ;  viz.  the  Knb&equent  limitation  does  not  vest  in  the  ancestor 
taking  the  estate  for  life,  but  is  a  contingent  remainder  to  the  heirs  of 
the  bodies  of  both  fatlier  and  mother.  Lane  v.  Panne!,  1  Rol.  Rep.  ss38. 
rrosrjHcrion  v.  IVharrey,  2  Bl.  Rep.  728.  In  Lane  v.  Pannel,  Lord  Coke 
took  a  distinction  between  a  limitation  upon  a  surrender  by  a  copyholder 
in  fee  to  his  own  heirs  general  where  he  takes  a  preceding  estate  of  free- 
/lold  himself,  and  the  like  limitation  where  be  takes  no  preceding  freehold 
estate ;  a  distinction  which  certainly  has  no  place  in  respect  of  freehold 
lauds ;  for  in  freeholds,  we  have  seen,  where  the  estate  moves  ^om  tho 
grantor,  the  ultimate  limitation  to  hit  beirs  general,  though  the  ancestor 
takes  no  preceding  freehold,  will  be  a  reversion  in  him,  and  part  of  the  old 
estate,  and  the  heir  will  take  it  by  descent ;  but  Lord  Coke  held,  that  where 
a  person  surrendered  a  cop)  hold  to  tJie  use  of  himself  for  life,  remainder 
to  another  in  tail,  remamder  to  the  right  heirs  of  the  surrenderor,  Uiere 
the  heln  should  lisTe  it  by  deiceut ;  but  othemUei  yvhere  the  saireadeior 
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the  body,  and  after  to  the  heirs  female  of  the  body,  may 
be  put :  but  it  is  dangerous  to  use  them  in  conveyances,  for 

bad  not  an  estate  for  life  or  in  tail  Unuted  to  him;  for  then  his  heir  shonld 
enter  as  a  parcfaaser,  as  if  such  use  had  been  limited,  to  tlie  right  heirs 
of  a  stranger.  But  Mr.  Feame  observes,  that  tlie  Only  ground  npon 
which  he  could  account  for  Lord  Coke's  opinion,  is,  th^ supposition  that 
an  entire  new  estate  was  created  and  derived  under  the  uses  of  the  sur- 
render, throughout  the  whole  of  thetn^  and  that  no  estate  taken  under 
those  uses  is  any  part  of  tlie  old  estate,  Fearn.  Cont.  Rem.  87 :  and  this 
notion  has  been  entirely  exploded  by  modem  decisions.  See  Gilb.  Teo* 
273.  Rce  v.  Cnffiihs,  4  Burr.  1952.  Thnutouty  d.  Gower  y.  Cunningham^ 
I  Bl.  Rep.  1046.    Fearn.  Cont  Rem.  90. 

3d.  Oi  the  application  of  the  rule  in  construing  devises : — ^Thc  rule  now 
under  consideration  having   been  established  for  purposes  of  general 
utility,  it  has  been  adopted  in  the  construction  of  devises,  ais  well  as  in 
that  of  deeds.    But  it  being  a  principle  of  law,  that  the  intention  of  tha 
testator  is  to  be  tJie  chief  ^ude  in  construing  wiAs ;  it  lus  been  often 
doubted  how  far  the  application  of  tliis  rule  should  be  extended,  in  con« 
tradiction  to  the  intention  of  the  testator.    Feani.  Cont.  Rem.  290.  299. 
It  has,  however,  been  uniformly  applied  to  devises  of  legal  estates,  Kail- 
^•le  T.  EUtf,  Cart.  170 ;  although  it  appeared  from  other  circumstances^ 
besides  an  express  devise  for  life,  that  the  testator  did  not  intend  to  givtt 
the  first  devisee  a  greater  estate,  such  as  a  power  to  settle  a  jointure, 
with  the  concurrence  of  trustees ;  or  an  interposed  estate  to  trustees  to 
preserve  contingent  remainders;  or  a  clause,  that  the  devisee's  estate 
•hoald  be  without  Impeachment  of  waste.    Broughion  v.  Langley,  t  Ld* 
Rsym.  273.  PapiUon  v.  Voicey  2  P.  Wms.  471.  iSayer  v.  Masiemumy  Feard^ 
Cont.  Rem.  950.    Ambl.  344.    Blantford  v.  Applin,  4  T.  R.  82.    Candler 
V.  Auikj  7  T.  R.  531.    Cock  v.  Cwpety  i  East;  229*    Pearson  v.  Vieken^ 
5  East,  548.     Poole  v.  Pooler  3  Bos.  &  P.  627.     Ant  vol.  1.  p.  548.  n.  (N> 
So,  altbongh  the  limitation  to  the  heirs  be  onl^  mediate,  yet  the  devisee 
%nll  take  an  estate  in  fee  or  in  tail,  in  remainder,  to  take  effect  in  pos« 
session,  upon  the  determination  of  the  interposed  estate ;  and  the  estate 
for  life  is  not  merged  in  the  remainder.    CouUon  v.  Coulsouy  2  Atk.  247. 
Hodgson  ▼.  Ambtosey  Dougl.  S37.    3  Bro.  P.  C.  416.     T/ion^  v.  Bedford^ 

1  Bro.  C.  C.  313.  And  the  rule  holds,  although  no  estate  for  life  is  ex*^ 
|>rt'ssly  devised,  but  arises  by  implication,  Hayes  v.  fourd,  2  Bl.  Rep.  698; 
and  althongh  the  limitation  be  to  the  heir  in  the  singular  number.  Burley'B 
ctse^  1  Vent.  230.     H'ilkina  v.  Whitingy  1  Rol.  Abr.  836.     Bulstr.  219. 

2  Vem.  324.     Miller  v.  Seagravey  Rob.  Gav.  96.     Dubbcr  v.  Trollopy  Rob. 
Gav.  96.     Ambl.  453.    Blackburn  v.  StableSy  2  Ves.  Sc  B.  371.    And  a 
devise  to  the  heirs,  or  heirs  of  the  body,  of  a  prior  devisee  for  life,  with 
saperadded  words  of  limitation,  will  be  coustrued  within  the  rule  in  Shel- 
lev's  case,  Goodright  v.  Pullyn,  2  Ld.  Raym.  1437.     2  Stra.  729.    Legate 
\.'SetceU^  1  P.  Wms.  87.     Morris  v.  FKarrf,  8T.  R.  518.    2  Burr.  1102. 
Detm,  d.   Webb  v.  Puckey,  5  T.  R.  299 :  though  tliere  are  some  caset 
(which  will  be  mentioned  hereafter)  in  which  a  dilTerent  construction  pre- 
vails. The  rule  in  question  has  also  been  applied  to  devises  of  trust  estates, 
the  construction  of  which  is  the  same  in  the  court  of  chancery,  as  it 
wonld  be  in  a  court  of  common  law  upon  a  devise  of  legal  estate.    Sweet* 
npple  V.  Bindony  2  Vem.  536.    Fearn.  Cont.  Rem.  164.    Bate  v.  Coleman^ 
«  Vem.  670.    1  P.  Wms.  142.     Garth  v.  Baldwin^  2  Ves.  646.    fVriqhi  v* 
Poarsm,  Ambl.  358.    Fearn.  Cont.  Rem.  187.    Austen  y.Taylofy  Ambl* 
376.    Jones  v.  Morgan^  l  Bro.  C.  C.  206.    And  it  takes  place  also  in  de- 
vises of  copyhold  estates,  Lawsey  v.  Lowdelly  2  Rol.  Abr.  253.  pi.  4.  Gilb. 
Ten.  270.    Busby  v.  Greenslatey  1  Str.  445.  j^   and  in  devises  ot  terms  for 
years :  thongh  if  there  appears  any  other  ctrcurostance  or  clause  in  the 
will  to  shew  the  intention  of  the  testator,  that  the  words  "  heirs  of  hit 
body,**  should  be  words  of  purchase,  and  not  of  limitation,  then  it  seem* 
ttte  ancestor  takes  for  tife  only,  and  his  heir  will  take  by  pui*chase.  Fearn* 
Ex.  Dev.  300*    6  Cru.  Dig.  344. 

Tlie  rule  in  Shelley*s  case,  Iwwever,  is  not  applied  to  devises',  where  the 
limitation  is  to  sons  or  children,  1  Rol.  Abr.  837.  pi.  15.  Gingery.  H'hitef 
Willes,  3484  GoodiiiUy.  IVoodhatty  Willes,  592.  Goodright  v.  DunhuMt 
Bougl.  264. ;  or  where  yiordt  of  explanation  are  added  to  the  word 
**  heirs,"  from  whence  it  may  be  collected  that  the  testator  meant  to  qualify 
the  meaoiDg  of  the  word  **  heirs,"  and  not  to  nse  it  in  its  technical  tehsc^ 
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great  loconvenieiices  may  arise  thereupon ;  for  if  such  a  te- 
iiaQt  in  tail  bath    issue  divers    sons,    and   they  have  issufe 

but  as  a  description  of  the  person  to  whom  he  intended  to  gire  bia  estate 
after  the  death  of  the  first  devisee.    As  where  a  person  devised  to  his  soit 
B.  I.  and  his  heirs  lawfully  to  be  begotten ;  Uiat  is  to  say,  to  his  6rst,  se- 
cond, third,  and  erery  son  and  sons  lawfully  to  be  begotten  of  the  said 
B.  I.  and  the  heirs  of  the  body  of  such  6rst,  second,  third,  and  e^ery  son 
and  sons  sncceasiTcly,  lawfnlfy  issuing ;  and  in  default  of  such  issne,  then 
to  his  ri]{;ht  heirs  for  ever.    It  was  resolved,  that  B.  I.  took  only  an  estate 
for  Ufig  (  the  word  ^  heirs**  being  fully  explained  bv  the  subsequent  words 
to  be  a  word  of  purchase.    Lome  v.  DocUa^  2  Ld.  Raym.  1561.    Et  wid^ 
Doe  r.  Lamimg^  f  Bnrr.  1100.   1  HI.  Rep.  f65.   Rob.  Gav.  95.    G^odtUU 
▼.  Herrimgf  1  East,  264.     Sed  vid.  FoeU  v.  Peole^  S  Bos.  &  P.  690.    And 
Inhere  wmtb  of  limitation  are  superadded  to  the  word  **  heir,"  in  the  sio^ 
galar  number,  firom  which  it  appears  to  have  been  tlic  testator^  intention 
to  denote  by  the  word  **  heir,"  a  new  stock  and  root  of  inheritance ;  or 
^ere  the  context  shews  that  that  word  is  not  nsed  in  its  technical  aeose  ; 
•s  the  word  ^  issne,**  or  **  without  impeacliment  of  waste ;"  a  limitation 
to  tnistees  to  preserve  contingent  remainders ;  or  a  direction  so  to  frame 
the  limitation,  that  the  first  taker  shall  not  have  the  power  of  barring  the 
intail,  in  these  cases,  it  will  be  construed  a  word  of  purchase :  and  the 
lirst  devisee  will  take  an  estate  for  life  only.    Arcker*$  coMe^  1  Co.  66  b. 
Clmrke  v.  Day,  Moor,  593.    BUukbum  v.  StobleB^  t  Ves.  &  B.  571.    And 
If  r.  Fearae  observes,  that  there  mav  possibly  be  some  cases,  where  the 
Saperad^ed  words  of  limitation  may  be  admitted  to  control  the  preceding 
words,  heirs,  heirs  male,  &t.  though  in  the  plural  number ;  when  soda 
superadded  words  limit  an  estate  to  such  heirs,  heirs   male.  Sec  of  a 
different  nature,  from  that,  which  the  ancestor  would  take,  if  the  pre- 
ceding words,  **  heirs  male,"  ^c.  in  tliose  cases,  were  taken  as  words  of 
limitation.  As  in  the  case  put  by  Anderson  (1  Co.  95b.et  vid.  1  Atk.  415.) 
of  a  limitation  to  the  use  of  a  roan  for  life,  and  after  his  decease  to  the 
use  of  his  heirs,  and  the  heirs  female  of  tlieir  bodies :  here  tlie  first  word 
**  heirs** would  have  given  a  fee  to  the  ancestor,  if  taken  as  a  word  of  limits* 
tion ;  whereas  the  subsequent  words,  **  and  tlic  heirs  female  of  their 
bodies,"  srafted  on  the  word  **  heirs,"  could  give  only  an  estate  tail  fe- 
male to  die  heira.    In  such  cases,  die  general  effect  of  the  first  words, 
^  heirs  of  the  body,*'  &c.  seems  to  be  altered,  abridged,  and  qualified,  by 
Boch  subsequent  express  words  of  limitation  amiexed  to  them,  as  cannot 
possibly  ,be  satisfied  by  considering  the  first  words  as  words  of  limitation. 
Bnt  we  must  take  care  to  confine  this  observation  to  those  cases,  where 
tlie  ingrafted  words  describe  an  estate  descendible  in  a  different  oonrse^ 
and  to  different  persons  as  special  heirs,  from  what  the  first  would  carry 
the  estate  to ;  viz.  to  males  instead  of  females,  or  vUe  tersi  ;  for  where 
the  first  words  give  an  estate  tail  general,  and  the  words  ingrafted  thereon 
lare  words  serving  to  limit  the  fee,  it  seems  by  the  general  and  better  opi« 
nion,  that  the  annexed  words  of  limitation  are  not  to  be  attended  to,  as 
In  tiie  cas»  of  Goodrighi  v.  PuUyn  (2  Ld.  Raym.  1457.),  IfriglU  v.  Pear^ 
ssn  (Feam.  Cont.  R^.   187.      Ambl.    358.),    and  King  v.  Bmrchall 
(AmbL  378.),  where  the  ingrafted  words  limited  the  whole  fee.    Fcanu 
Cont.  Rem.  986.    tSo  the  rule  is  not  applied  to  devises,  where  the  remain- 
der is  given  to  the  heir  of  the  first  devisee,  for  life  only ;  in  vhich  case  the 
first  devisee  will  take  no  more  than  an  estate  for  life.    9§^kU€  v.  CoUms^ 
Com.  Rep.  289.    And  where  the  word  **  issue"  is  used  with  words  of  li- 
mitation seperadded,  it  will  be  construed  to  be  a  word  of  purchase^ 
lj>4dingtcn  v.  Kyme,  1  Ld.  Raym.  205.     BacMumie  v.  H'elUf  10  Mod. 
181.    And  see  Doe  v.  ColUg,  4  T.  R.  394.  adj.  ace.  in  which  case  Lord 
Kenyon  observed,  that,  in  a  will,  issue  was  either  a  word  of  purchase  or  of 
limitation,  as  would  best  answer  the  intention  of  the  devisor ;  though,  in 
the  case  of  a  deed,  ^*  issne**  was  universally  taken  as  a  word  of  purchase. 
Et  vid.  Doe  v.  Bunually  6  T»  R.  50.    But  the  word  *'  issue,"  in  a  will^  will 
not  be  construed  to  be  a  word  of  purchase,  where  tlie  general  intent  re- 
qoires  a  different   construction.    See  King  v.  MeUing^  1  Vent  225.  f 5t.    . 
t  Lev.  58.    2  P.  Wms.  472.     King  v.  BurcAatt,  4  T.  R.  296.  n.    Roe,  d. 
MMtom  V.  Grem^  Wilm.  272.    2  Wils.  522.    In  cases  where  the  tesUtor 
has  direeted  a  settlement  to  be  made,  and  the  court  of  chancery  has  been 
ealled  apon  to  jgive  directions  respecting  saeh  settlement,  the  court  baa 
^cvfaited  from  tfe  rule  is  Stettey'i  cw^i  aad  hu  lo  far  departed  iron  that 
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divers  daughters,  and  likewise  if  tenant  m  tail  bath  issna 
divers  daughters,  and  each  of  them  hath  issue  sons,  none 

which  wonld  be  the  legal  opention  of  the  words  limiting  the  trust,  if  re- 
duced to  a  conunon  \acw  cooTeyance  as  to  construe  the  words  **  heirs  of  the 
body,*  although  preceded  by  a  limitation  for  life,  as  words  of  purchase^ 
and  not  of  limitation.  But  this  has  been  done  only  in  cases,  where  it 
appeared  from  some  clause  or  circumstance  essentially  repugnant  to  the 
natare  of  an  estate  tail,  that  the  devisor  could  only  intend  to  give  the  first 
devisee  an  estate  for  life  ;  and  that  he  used  the  words  **  heirs  of  the  body,** 
for  the  purpose  of  describing  the  persons,  to  whom  he  meant  to  give  the 
estate,  after  the  death  of  the  first  devisee.  Leonard  v.  Emri  if  Sknex, 
t  Vcnu  5f6.  Stm^ard  (£«r/  of)  v.  Hobariy  S  Bro.  P.  C.  31.  PapiUmi v. 
Voice,  a  P.  Wms.  471.  Ashton  v.  Aahicn,  l  Collect.  Jur.  402*  Clnwrchg 
V.  BmcilUy  Forrest.  3.  1  Collect  Jur.  405.  Mewrt  v.  Mntrt,  t  Atfc.  265. 
And  see  the  case  of  fVkUo  v.  Coarier^  Ambl.  670.  adj.  ace.  in  which  Lord 
Camden  took  a  distinction  between  the  ease,  where  a  testator  haf  given 
complete  directions  for  settling  his  estate,  with  perfect  li^iitations,  and 
where  his  directions  are  incomplete,  and  are  rather  minutes  or  in&truc* 
tiou,  and  cannot  be  performed  in  the  words  of  the  will.  In  tbe  former 
case,  said  bis  Lordship,  tbe  legal  expression  shall  have  the  legal  effect, 
though  perhaps  contrary  to  his  intention ;  as  in  Gwrth  v.  BdUtrnn^  t  Ves. 
646.  In  the  latter  case,  the  conrt'wiU  consider  tbe  intention,  and  direct 
the  conveyance  according  to  it.  And  where  there  is  a  settlement  wittiout 
articles,  the  words  will  be  left  to  their  legal  operation,  unless  from  some 
feeital  in  the  deed,  or  some  other  circumstance,  it  clearly  appears  that 
|he  langoage  of  the  limitation  was  owing  to  mistake.  Bntl.  Feam.  Cont. 
Rem.  114.  Ch.  Ca.«7.  Dofrm%  v.  Rom,  lVes.jnn.57.  Lastly,  where 
the  rstate  devised  to  the  ancestor,  is  merely  an  equitable  or  trust  estate,^ 
ami  timt  to  his  heirs,  or  the  heirs  of  his  body,  carries  the  legal  estate,  they 
win  not  incorporate  into  an  estate  of  inheritance  in  the  ancestor;  as 
would  have  been  the  case,  if  both  had  been  of  one  quality,  that  is,  both 
legal,  or  both  eqnitalile.  Feam.  Cont.  Rem.  68.  For  where  the  limita- 
ti«Ds  are  both  legal,  tbe  fatate-tail  arises  by  legal  construction  or  a  rule 
of  Uw  ;  and  when  the  limitations  are  both  equitable  (witkont  other  in- 
gredients in  tbe  case  to  control  the  construction),  a  similar  rule  is  adopted 
by  equity,  to  preserve  an  uniformity  in  construction.  But  when  both  the 
estates  are  not  legal,  the  application  of  a  lesal  constmotton  or  (/peration 
of  a  rule  of  law.  which  must  equally  affect  both,  neems  to  be  excluded, 
by  one  of  the  objects  of  that  conittrnction  not  being  a  subject  of  le<ral 
eognixance.  So  when  both  are  not  equitable  estates,  their  combination 
leems  to  lie  out  of  the  reach  of  an  equitable  construction,  to  which  one 
of  the  estates  is  not  adapted.  Idem,  78.  £t  vid.  Ldird  Say  and  SeU  v. 
Jmes,  3  Bro.  P.  C.  113.  8  Vin.  Abr.  S62.  ShapUmd  v.  Smithy  1  Bro. 
C.  C.  75.  Silveoier  v.  irilstm,  £  T.  R.  444.  VenabUa  v.  iiforrts,  7  T.  R. 
M?.  438. 

Thus  stood  the  law  with  respect  to  the  role  In  Shelley's  case,  when  the 
toons  case  of  Perrin  v.  BhUce  arose,  before  tbe  court  of  king's  bench, 
in  the  year  1769 ;  a  case  which,  howmuch  soever  it  has  been  i^pgretted  as 
having  for  a  time  unsettled  the  law  with  regard  to  this  celebrated  rule, 
yet  hatt,  in  the  end,  been  productive  of  t^c  most  important  benetits  to  the 
profession,  by  having  given  rise  to  the  admired  es.<)ay,  from  which  the 
preceding  observations  have  been  chiefly  extracted.  The  case  was  tf us  :— 
One  W.  Williams  seised  in  fee  of  a  plantation  in  Jamaica,  devised  in  tlie 
following  words  :-^*'  Should  mv  wife  be  enaeiiU  with  rhiltl,  at  any  time 
itereafcer,  and  it  be  a  female,  I  give  and  bequeath  unto  her  the  sum  of 
fOOO/.,  ^l^c. ;  and,  if  it  be  a  male,  I  give  and  bequeath  my  estate  real  anc| 
penon^  equally  to  be  divided  between  the  saici  infimt  ami  my  son  JoW 
Williams,  when  the  said  infant  shall  attain  the  a're  of  twenty-one 
Item,  It  is  my  Intent  and  meaning,  that  none  of  my  ciiildrcn  shonia 
sell  or  dispose  of  my  estate  for  longer  time  than  his  life  ^  and  to  that 
intent  I  give,  devise,  and  bequeath  all  the  rest  and  residue  of  my 
Cktate  to  mv  son  John  WiUiams  and  the  said  intdnt,  for  and  during  the 
term  of  their  natural  lives,  the  remainder  to  my  brofher-in-law  J.  G.  anil 
bis  hetra,  for  and  during  the  lives  of  my  son  John  ^V  illiams  and  the  said 
iafimt,  the  remainder  to  the  heirs  of  the  body  of  my  said  sou*(  John  Wil- 
fiams  and  the^said  infant  lawfully  begotten,  or  to  be.  begot t^a.  ^e  re* 
nainder  to  my  daoghterfi^  ^€/*    Farm  v,  Blakej  4  Burr.  t57Sy    1  Bl^ 
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of  the  daughters  of  the  sons,  nor  the  sons  of   the  daugii^ 
lers,    shall  ever  inherit  to  either  of   the    said  estates  tail: 


Rep.  679.    Dougl.  329.    1  Har^r.  Law  Tracts,  490.    No  other  son 
bom  ;  and  the  question  was,  what  estate  John  WiUiaras  took  ander  this 
will  ?    Had  this  been  the  ca^c  of  an  executory  trust,  says  Mr.  Feame^ 
the  court  of  chancery  mic^ht  possibly  have  construed  it  an  eatate  for  life 
in  J.  W.,  npou  tlie  clause  expressiniv  the  testator's  will,  that  bis  sona 
should  not  convey  a  greater  interest  than  for  their  lives.    But  as  it  waa 
the  limitation  of  a  legal  and  not  a  trust  estate,  tlie  court  of  chancery 
itself  (in  conforroity  to  its  own  established  dislinctions  explained  in  the 
above-mentioned  cas^s  of  Leonard  v.  Eurl  of  Sussex^  3  Vern.  626.    Gimor- 
fhy  V.  BostUlej  Cas.  Temp.  Talb.  19.    Bagshaw  v.  Spencer^  9.  Atk.  581. 
1  Ves.  149.),  we  may  suppose,  would  have  decretd  it  an  estate-tail  m  J.  W. 
The  court  of  king's  bench,  however,  in  the  case  of  Perrin  v.  BUkt^  treated 
those  distinctions  as  too  refined  ;  and  adjudged,  tliat  J.  W.  took  only  an 
estate  for  life,  tinder  the  devise  in  question.    A  writ  of  error  wasbroaght 
upon  this  judgment  in  the  exchequer  chaml>er;  in  which  the  judgment 
was  reversed  by  tlie  opinion  of  seven  judges  against  one  ;  so  that,  iipoq 
the  whole,  eight  judges  were  of  opinion  that  John  Williams  took  an  estate- 
tail  ;  and  four,  that  he  took  only  an  e^^tatc  for  life.  An  appeal  was  brought 
to  the  honse  o(  lords  from  the  judgment  of  reversal  in  the  exchequer 
chamber ;  but  the  parties  at  length  compromised  the  dispute. 

The  subsequent  ca^es  of  Iluyea  v.  FoUrde,  'I  Bl.  Rep.  69B.     llot^^mm  ^F^ 
Vx  v.  Afnbrose,  Dongl.  S:*?.    t\  Bro.  P.  C.  416.    Jone»  v.  AMr/r«ni,  1  Bro, 
C.  C.  218,  219.     Tfionff  v.  Bedford^  I  Bro.  C.  C.  31.*.  and  the  recent  deci- 
sions above  cited  under  their  respective  heads,  have  again  re&toredStbe 
doctrine  respecting  this  celebrated  iiile  to  its  former  authority.    And  it  is 
nowfrniilly  settU'd,  that  **  neiilu  r  an  intent  manifested  by  the  testator  to 
■  give  only  an  estate  for  life,  nor  the  ii.te rpo&ition  of  tnistees  to  preserve 
contingent  reniaUi'lers,  nor  mere  words  of  condition,  describing  the  order 
of  succession  in  which  the  devises  ace  to  take  place,  nor  the  introduction  o^ 
powers  of  jointurin?,  or  of  libf^rty  to  commit  waste,  are  of  themselves  snffi- 
cient  to  vary  the  technical  sense  of  tlir  words  u>ed.    It  must  plainly  ap- 
pear, that  the  testator  did  not  mean  to  give  such  an  estate  as  wonld  pass 
under  the  words  used,  unless  controlcil  by  snch  apparent  intent."  Per  Lord 
Alvanley,  C.J.  PooU  v.  Pook^ ;)  Bus.  &:'p.  6v(>.  Ci7,      In  order  to  ascer- 
tain the  testator's  presumable  intet2tion,iii  his  use  of  the  words,  heirs,  ^^:c 
we  cannot  refer  the  student  to  a  Ixtter  me(iium  titan  the  principles  laid  dowi^ 
l)y  Mr.  Hargrave,  in  his  masterly  (observations  on  the  ruleiu  Shelley's  case. 
That  profound  writer  observes,  that  when  it  Is  once' settled,  that  the  donor 
or  testator  has  used  words  of  inheritance  according  to  their  legal  import ; 
lias  applied  them  intentionally  to  comprise  the  whole  line  of  heirs  to  the 
tenant  for  life ;  and  has  really  made  him  tlie  terminus  or  ancestor,  by 
reference  to  whom  the  succession  is  to  be  regulated;  then  it  will  appear, 
that  being  considered  according  to  those  rules  of  policy  from  which  it 
originated,  it  is  perfectly  immaterial  wliether  the  testator  meant  to  avoid 
the  rule  or  not ;  and  that  to  apply  it,  aqd  to  declare  the  words  of  iu- 
beritance  to  be  words  of  limitation,  vesting  an  inheritance  in  the  tenant 
for  life  as  the  ancestor  and  terminus  to  the  heirs,  is  a  mere  matter  of 
course.    That  on  the  other  hand,  if  it  be  decided,  that  the  testator  or 
donor  did  not  mean  by  the  words  of  inheritance  after  the  estate  for  life, 
to  use  such  words  in  tiicir  full  and  proper  seuse  ;  nor  to  involve  the  whole 
line  of  heirs  to  the  tenant  for  life,  and  incbule  the  wli.)le  of  his  inherit- 
able blood,  and  make  him  the  ancc'^lor  or  terminus  for  tiwf  hein  ;  but  in- 
tended to  use  the  word  heirs  in  a  limited,  restrinivf,  and  untechnical 
sense,  and  to  point  at  such  individual  person,  as  should  be  the  heir,  ^v:c. 
of  the  tenant  for  life  at  hi^  decease ;  and  to  give  a  distinct  estate  of  free- 
hold to  such  single  heir,  and  to  make  his  or  liir  estate  of  freehold  the 
groundwork  for  a  succe&bion  of  heirs  ;  and  cmistitute  him  or  her  the  an- 
cestor terminus  and  stock  for  the  succession  to  take  its  coprse  from  ; 
in  every  one  of  these  cases  .the  premises  are  wanting,  upon  \ihich  only 
the  rale  in  Shelley's  case  interposes  its  authority,  and  that  rule  becomes 

Suite  extraneous  matter.  The  previous  inqnlry,  therefore,  will  be,  whe- 
iier,  by  a  remainder  to  the  heirs,  either  general  or  special,  of  a  preced- 
ing tenant  for  life,  if  is  the  meaning  of  the  instrument  to  include  the 
whole  of  his  inheritable  blood,  the  whole  line  of  his  heirs  ;.«or  to  design 
only  certain  individual  persons  answering  to  the  description  of  heirs  at 
Ills  death.   If  the  former  is  the  sense^  the  rale  always  applies j^  and^  b^ 
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and  so  it  is  of  the  issues  of  the  issues,  for  that  (as  hath  been 
said)  the  issues  inheritable  must  make  their  claim  either  only 
by  malesy  or  only  by  females,  so  as  the  females  of  the  males, 
or  males  of  the  females,  are  wholly  excluded  to  be  inhe-  , 
ritable  to  either  of  the  said  estates  tail :  but  where  the  first 
limitation  is  to  the  heirs  male,  let  the  limitation  be,  /or 
default  of  such  issue,  to  the  heirs  of  the  body  of  the  dor 
nee,  and  then  all  the  issues,  be  they  females-  of  males,  or 
males  of  females,  are  inheritable. 

If  a  man  give  lands  to  a  man^  to  have  and  to  hold  to 
him  and  the  heirs  male  of  his  body,  and  to  him  and  the 
heirs  female  of  his  body,  the  estate  to  the  heirs  female  ia 
in  remainder,  and  the  daughters  shall  not  inherit  any  part, 
so  long  as  there  is  issue  male ;  for  the  estate  to  the  heirs 
male  is  first  limited,  and  shall  be  first  served ;  and  it  is  as 
much  to  say,  and  after  to  tiie  h^irs  female>  and  males  ii|  . 
coostruction  of  law  are  to  be  preferred. 

The  law  termeth  a  reversion  to   be  expectant  upon  the  .  IBSb. 

particular  estate,  because  the  donor  or  lessor,  or  their  heirs,  Re^^ersunywhymndU 

•  '       ,       ,  '  'be  expectni  on  ike 

after  every   determination   of  any    particular    estate,    doth  |iarf tcvkrr  e«i«lf* 
expect,  or    look  for,    to    enjoy    the    lands    or   tenements 
again  (q). 

""  '  ■■■■..        ...  ■  ■     r  '  '^ 

m 

restiii;  Uie  remainder  in  the  tenant  for  life,  forces  it  to  operate  by  limi* 
titioD,  even  thou^l)  the  instrament  shoald  contradictorily  and  inconsiatr- 
f  Dtly  add  in  express  terms,  that  the  remainder  shaU  operate  as  a  contin- 
feat  one,  and  enure  so  as  to  make  the  heirs  purchasors.  If  the  latteiP 
sense  is  adopted,  the  rule  is  as  invariablv  foreign  to  the  case ;  and  the 
remainder  consequently  is  contingent  till  the  death  of  the  tenant  for  life, 
■pen which  event  his  heir  takes  it  by  purchase.  1  Hargr.  Law  Tracts, 
576.  377.  This  idea  of  the  rule,  which  will  be  ever  admired  for  its  sim« 
plicit>  and  clearness,  has  been  continued  by  Lord  Thnrlow,  in  his  deter- 
miiiaiion  in  the  case  of  Jtmes  v.  Morgan^  1  Bro.  C.  C.  2^,  and  by  Mr, 
Frame,  in  his  elaborate  Essay  on  Continsrent  Remainders. — [£</.] 

(Q)  Reversions  are  vested  interests ;  for  a  person  entitled  to  an  estate 
in  reversion,  has  an  immediate  tixed  right  of  futuie  enjoyment,  that  is, 
an  estate  vested  in  pretenti^  thoush  it  is  oiily  to  take  rtiect  in  possession 
and  proAt  in/uturo  ;  and  which  may  be  aliened  and  ciiaiged  much  in  the 

same  manner  as  an  estate  in- possession,     2  Bl.  Com.  175.    And  the  law  / 

is  as  careful  of  the  rights  of  the  reversioner,  as  of  those  of  the  tenant  in 
po^Mrssion ;  and  will,  therefore, .allow  an  action  to  be  brought  by  the  re^ 
fersioner,  as  well  as  by  tlie  tengnt  in  possession,  for  an  injury  done  to 
the  ioheriunce.  Jetser  v.  Gifford,  4  Burr,  tl-il,  2  Cru.  Dt^:.  458.  And 
in  order  to  assist  such  persons  as  liave  any  estate  in  remainder,  reversion, 
or  expectancy,  after  the  death  of  others,  agfliust  frandulent  concealment 
of  thf  ir  death,  it  is  enacted  by  statute  6  Ann.  c.  18,  that  all  persons  on 
vliose  lives  any  lands  or  tenements  are  holden,  shall  (upon  application  to 
the  contt  of  chancery  and  order  made  tlierenpon)  once  in  every  }ear,  if 
required,  be  produced  to  the  court,  *or  its  commissioners  ;  or  upon  neglect 
or  refusal,  they  shall  be  taken  to  be  actually  dead,  and  tlie  person  enti* 
tied  to  snch  expectant  estate  may  enter  upon  and  hold  the  lands  and 
teoemenu  till  the  party  shall  appear  to  be  Uviog,    2  BL  Com.  177.-*[£d.] 
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14S  a.  And  it  is  to  be  anderstood,  that  in  the  case  of  a  gift  ir\ 

liMfdcNto  to  a  rwr-      i^\^  ig^se  for  life  or  years,  fealty  is  an  incident  mseparable 

to  the  reversion^  ^o  as  the  donor  or  lessor  cannot  grant  the 
rev^rsipn  Qver^  and  save  to  himself  the  fealty,  or  such  like 
service. 

But  the  rent  he  may  except ;  because  the  rept,  although  it 

be  incident  to  the  reversion,  yet  it  is  not  inseparably  inciT 

(Ante,  fSa.)        d^nt.     If  a  man  maketh  a  gift  in  tail  without  any  resenra«t 

tion,  the  donee  shall  hold  of  the  donor  by  the  same  ser- 
(o)  litt.  fol.  4.  Old  vices  that  he  held  over,  (o)  But  otherwi^  it  is  of  a,n  estate 
7.   53  H.  6*  7.  for  life  or  years ;  for  there,  if  he  reserveth  nothing,  he  shal^ 

have  fealty  only,  which  is  an  mcident  inseparable  to  the  re^ 
version,  ^s  hath  be^en  said  (e). 

(R)  Ant.  143  a«  n.  (E),  vol.1,  p.  445.  Reversions  after  estates  for 
yean  are  present  assets ;  and  the  heir  cannot  plead  a  tenm  of  yean 
raised  by  his  ancestor  in  delay  of  execution,  bat  should  confess  as- 
sets. Smith  v.*  AngeUf  1  Saik.  334.  9  Ld.  Raym.  783.  7  Mod.  40. 
0$ba8tim  v.  Stanhope,  2  Mod-  50.  VilUrt  v.  Handleuj  2  Wils.  49*  A  re- 
Yersion  after  an  estate  for  life  is  qwui  assets,  and  ought  to  be  pleaded 
specially  by  the  heir;  and,  io  such  case,  the  plaintiff  may  take  judgment 

5f  it,  quando  acciderit.  Ca^th,  129.  Dyer,  373  b.  Rook  v.  CleaUaud,  i  Ld. 
Caym.  53.  Lutw.  503.  And  thoiisrh  it  is  laid  down  as  a  general  rule, 
that  a  reversion  after  an  estate  tail  is  not  as«ets,  because  it  is  in  the  powcf 
pf  the  tenant  in  tail  to  bar  it  at  his  pleasure,  1  Rol.  Abr.  269.  (A)  pi.  3. 
J^Udmay^B  aue,  6  Co.'  42.  ^redmml*8  caj«,  Ibid.  58 ;  yet  whan  a  reversion 
of  this  kind  vests  in  possession,  it  then  becomes  assets.  HcXUno  v.  Rw 
dai,  3  Mod.  253.  And,  in  such  case,  it  will  be  assets  for  payment  of 
debts,  though  it  should  be  devised  away ;  for  such  a  devise  is,  by  stat. 
3  W.  &  M.  c.  14,  fraudulent  and  void  against  creditors,  KintuUm  v. 
C/afJk€,  2  Atk. f 04.  .       .  . 

•  It  seems,  however,  that,  notwithstanding  the  case  of  Smkh  ▼.  PtBrka^ 
9  Bl.  Rep.  1230,  to  the  contrary,  a  reversion  is  not  assets  for  payment 
4>f  the  specialty  debts'  of  any  person,  but  the  ancestor  from  wttom  the 
lands  immediately  descend.  See  2  Saund.  8  f.  n.  4.  2  Cm.  Dig.  462* 
Post,  It  b.  n.  (3).  Doe  v.  HuttoHj  3  Bos.  Se  P.  643.  646.  651.  Bat  a 
reversion  is,  when  it  vests  in  possession,  liable  to  the  judgments,  sta- 
.tutes,  or  recognizances,  of  all  tho^e  who  were  at  any  time  entitled  to  it ; 
because  these  securities  attach  on  all  the  estates  of  the  debtor.  Gyfkri. 
•V.  Barbery  4  Vin.  Abr.  452.     S.  C.  cited  in  Cunmnfcham  v.  Moody,  1  Ves, 

•  t74. ;  and  the  same  principle  extends  to  leases  for  years.    Sffmonds  v, 
Cudmore,  4  Mod.  1.    Shelbume  \.Biddulph,  6  Bro.  P.  C.  356. 

It  remains  to  be  observed,  that  all  particular  estates  merge  in  the  re- 
^  Tersion,  whenever  the  same  persoh  becomes  entiUed  to  both;    except 

An  estate-tail.  2  Rep.  61.  8  Rep.  74.  2  Bl.  Com.  177, 178.  And  even 
that  estate,  when  the  right  of  the  issue  under  the  intail  ceases,  or  is 
defeated  or  suspended,  may  become  merged,  and  conseqaentljr  let  tbt 
tsversion  mto  possession.    5  Prest.  Codv.  263.<-[£d.]  ';><>> 
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CHAP.  XXIX. 
PF  THE  TITLE  TO  THINGS  I^EAL  BY  I|ESCENT.(Ay 


XClGHT,  jusy  sive  rectum  (which  Littleton  often  useth),  345  a. 

aignifieth  properly^  and  specially  in  writs  and  pleadings,  when  ^^*J^^"  *^*  '^•*'» 
an  estate  is  turned  to  a  right,  as  by  discontinuance,  disseisin,  '     ' 

(A)  The  foregDing  chapters  of  this  book  hi^vinj^  beeo  principally  em- 
ployed in  defining  the  nature  of  real  property,  in  detoribing  the  tenures 
by  which  it  may  be  held,  and  in  distinguishing  the  several  )unds  of  ^tatei( 
that  nM|y  be  had  therein  j  we  now  come  to  consider  the  title  to  real  pro* 
perty,  'widi  the  manner  in  which  it  may  be  acquired  or  lost 

According  to  Lord  Coke's  definition,  Htuku  esijusta  eauaa  pomd^wdi  id 

fud  muirum  est ;  a  title  is  the  means  whereby  the  owner  of  lands  has  the 

jBst  poasessaon  of  his  property.    345  b,  iqfra^    But  Sir  William  Black-; 

itone  observes,  there  are  several  stages  or  decrees  requisite  to  form  a 

complete  title  to  lands  and  tenements.    The  nrst  degree  o>f  titie  is  th« 

bare  potiesstan,  or  actual  occupation  of  the  estate,  without  any  apparent 

ii^t,  or  any  pretence  of  rignt  to  hold  and  continue  such  possession. 

liis  nay  happen  when  one  man  disseises  another ;  or  where  after  the, 

death  of  the  ancestor,  and  before  the  entry  of  the  heir,  a  stranger  abates, 

and  holds  oot  the  heir.    In  these  eases,  the  disseisor  or  abator  has  oulf 

a  mere  naked  possession,  which  the  rightful  owner  may  put  an  end  to, 

hf  an  entry  on  the  land ;  bnt  in  the  meantime,  till  some  act  be  done  by 

the  rightful  owner  to  devest  this  possession,  and  assert  his  title,  such 

actoal  possession  is  yrm&facU  evidence  of  the  legal  title  in  the  possessor; 

and  it  may,  by  lenj^th  of  time,  and  negligence  of  him  who  has  the  right, 

l»y  degrees  ripen  into  a  perfect  and  indefeasible  title ;  and  at  all  events,' 

without  such  actual  possession,  no  title  can  be  completely  good.    The 

next  step  to  a  good  and  perfect  title  is  the  rigkt  of  pouesnon,  which  may 

reside  in  cme  man,  while  Uie  actual  possession  is  in  another.    Thus,  in  the 

case  of  a  disseisin  or  abatcmenty  the  right  of  possession  is  in  the  disseise^ 

9t  heir,  who  may  exert  it,  whenever  he  thinks  proper,  by  an  entry.    And         ' 

/the  aetiuU  potsesaion  is  in  the  disseisor  or  abator.    But  this  right  of  pos* 

lessioD  is  of  two  sorts :  an  opparntf  right  of  possessbn,  which  may  be 

defeated  by  proving  a  better ;  and  an  tiftual  right  of  possession,  which 

will  stand  the  test  against  all  opponents.    Tj^us,  if  the  disseisor  or  other* 

wrong-doer  dies  possessed  of  the  land  whereof  he  so  became  seised  by 

jus  own  aniawfol  act,  an<|  the  same  descends  to  his  heir ;  now,  by  the 

common  law,  the  heir  has  obtained  an  apparent  right,  though  the  actual 

light  of  possession  resides  in  the  person  disseised ;  and  it  shall  not  be 

lawful  for  the  person  disseised  to  devq^t  this  apparent  right  by  mere  entry 

or  other  act  orchis  own,  but  only  by  an  action  at  law ;  for,  until  the  con* 

tiary  be  proTcd  by  lesal  demonstration,  the  law  will  rather  presume  the 

light  to  reside  in  the  neir,  whose  ancestor  died  seised,  than  in  one  who 

hu  no  snch  presumptive  evidence  to  urge  in  his  favour,    i  Bl.  Com. 

195-— 7.   Gilb.  Ten.  21.    Bnt  if  he,  who  has  the  actual  right  of  possession, 

puts  In  his  claim  and  brings  his  action  within  a  reasonable  time,  and  can 

prove  by  what  unlawful  means  the  ancestor  became  seised,  be  will  then 

oy  scnteoee  of  law  recover  that  possession  to  which  he  has  such  actual 

ligfaL  Yet  if  he  omits  to  bring  this  his  possessory  action  within  a  compe^ 

lent  time,  his  adversary  may  imperceptibly  gain  an  actual  right  of  pps^ 

sesaioo.    And  by  this,  the  partv  kept  out  of  possession  may  have  nothing 

left  in  him,  bnt  the  mere  right  of  vroperty^  or  jus  proprietatis,  without 

cither  possemion  or  even  the  right  or  possession  \  and  his  estate  is  said  to 

be  devested  and  turned  to  a  right.    S  Bl.  Com.  197.    It  is  devested  be* 

euue  the  rightful  owner  is  turned  out  of  possession ;  and  it  is  turned  to  a 

Hght,  because  the  right  of  possession,  and  consequently  the  right  of 

entry,  is  lost,  and  nothing  leu  but  the  jus  iMnwi,  or  mere  right  of  pro- 

pert^i  which  caaaot  be  regi^4  b^  a  p9.Me80ory,  bijit  onljr  by  a  rea{ 

1-  •  *»  ••  *-fc 
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fO  H.  6.  9.  Sec.  where  it  shall  be  said,  quod  jus  descendii  et  non  terra  {b\ 

^345  b.  But  Right  doth  also  include  the  ^estate  in  esse  in  coovey-f 

Tld.  feet.  465.    PI,  ances ;  and  therefore  if  tenant  in  feeosimple  make  a  lease  for 

|bl.  153. '  Aitham's  years,  and  release  all  his  right  in  the  land  to  the  lessee  an4 

f«Be.   39  H.  $.  38.  j^j^  jj^j,^^  ^j^^  ^bole  estate  in  fee-siraple  passeth^ 

(1  Gro.  4t9.)  And  so  commonly  in  fines,  the  right  of  the  ?and  includet^ 

and  passeth  the  state  of  the  land ;  as  A.  cognovii  tenemeHta 
f«)  W.  f .  csp*  5.  pradicta  esse  jus  ipsius  B,  Sfc,  and  the  statute  (a)  saiib,  jus 
\s7h)    '  SHwn  defendere,  which  is  siatum  suum.    And  note  that  there 

is  jus  recuperandi,  jus  intrandiy  jus  kabendi,  jus  retinendi, 
jus  percipiendi,  jus  possidendL 

iiili.  Title,  properly,  (as  some  say)  is,  when  a  mah  hath  a  lawful 

cause  of  entry  into  lands  whereof  another  is  seised,  for  the 

which  he  can  have  no  action ;  as  title  of  condition,  title  of 

▼id.  sect.  429.  659,     mortmain,  &c.      But  legally  this  word  (Title),  includetb  a 

#«•   \  w»f         -J     jpjgjj^  jjj^^  ^  yQjj  gj^jjf  perceive  in  many  places  in  Littleton ; 

|ind  title  is  the  more  general  word  ;  for  every  right  is  a  title, 
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Bction.  3  Cm.  Dig.  370.  Thus,  if  a  disscigor  tnras  me  out  of  p«»e5sioB 
of  my  lands,  be  tlien^by  gains  a  mere  naked  poutif^iou,  and  I  stilt  retsia 
iherigki  ofpossetgion  and  riglU  fff  yt'operty.  If  the  disAebor  dies,  and  tlie 
lands  descend  to  his  sun,  the  son  gains  aa  apparent  right  of  posscbsion ; 
but  I  still  retain  the  actual  right  both  of  |)o»»e«9ion  and  property.  If  L 
acquiesce  for  thirty  years,  withont  bringitig  any  action  to  recover  pos- 
session of  tlie  lands,  the  son  gains  the  actual  right  of  possession^  and  I 
retain  nothing  but  the  mere  riglU  of  property.  And  even  this  right  of  pro- 
perty will  fail,  or  at  least  it  will  be  without  a  rcmody,  nnless  I  pursne  it 
within  the  space  of  sixty  years.  So  abo  if  the  father  be  tenant  in  tail, 
and  discontinues  his  estate-tail  by  alienating  the  lands  to  a  stranger  in  fee, 
the  alienee  thereby  gains  the  right  ^f  possession^  and  the  son  has  only  tbe 
mere  right  or  right  of  property.  And  hence  it  will  toUow,  that  one  man 
may  have  the  possession,  another  the  right  of  pqmessioiif  and  a  third  tlie 
right  of  property.  For  if  tenant  in  tail  enfeoffs  A.  in  fee-simple,  and  die*> 
andvB.  cltsseii^es  A. ;  now  B.  will  have  the  possesion,  A.  the  right  of  fw«- 
MsnoM,  and  tlie  issue  in  tail  tbe  right  of  property.  A.  may  recover  tlifi 
possession  against  B.  \  and  afterwards  the  issue  in  tail  may  evict  A.,  and 
unite  in  himself  the  possession,  llie  risht  of  possession,  and  also  the  ris»nt 
of  property.  In  which  union  consist*  a  complete  title  to  lands,  tenement^ 
and  hereditaments:  for  it  is  an  ancient  maxim  of  the  law,  that  no  title  i* 
completely  good,  unless  the  right  of  posfies^ion  be  joined  with  the  rij|iit 
of  property,  which  rijfht  is  then  denominated  a  double  right,  jM  a»?«'' 
€atum  or  droit  droU.  Infw,«6da.  And  when  to  this  doable  right  tlic 
actual  possession  is  also  united,  when  there  is,  according  to  the  c*?'**" 
Sion  of  Fleta,  juris  et  sfisina  coi^unctio^  then  and  then  only  is  the  utie 
completely  legal.    2  Bl.  Com.  299.     Infra,  «66  a. — [W.] 

(B)  A  right  is  not  grantable  over,  Lampert's  case,  10  Co.  46b.'rne4ai€r 
can  it  be  surrendered,  post,  3S8  a. ;  nor  will  it  pas*  to  a  stranger  by  nac, 
Sheph.  Touch.  14.  Biickler's  case,  t  Co.  55,  56 ;  thongh  by  such  «"€  tw 
rt|!;bt  would  be  barredy  as  the  cognisor  cannot  claim  a  right  against  ins 
own  fine,  which  is  a  matter  of  record,  and  by  consequence  an  estt»pp«»  j 
as  by  that  fine  he  has  acknowledged  the  rieht  to  be  in  another.  A  ngu 
also  is  not  devisable ;  bnt  it  may  be  extinguished  ;  and  the  proper  njjwj 
of  extinguishment,  is  that  of  a  release,  or  fine  «rr  cognizance  as  otms 
teafam,  to  tbe  person  in  actual  possession  of  the  lauds,  Watk«  CoBvey* 
6*,  65.-{£d.] 
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but  every  title  is  not  such  a  right  for  which  an  action  lieth ) 

and  dierefore  Titulus  est  justa  causa  possidendi  quod  tiostrum 

€St^  and  signifieth  the  means  whereby  a  man  cometh  to  land, 

as  his  title  is  by  fine,  or  by  feoffment,  8cc.     And  when  the 

plaintiff  in  assise  maketh  himself  a  title,  the  tenant  may  say, 

Vmiat  assisa  super  tUulum;   which  is  as  much  to  say,  as  6H.7.  8  a.  Alflumli 

open  the  title  which  the  plaintiff  hath  made  by  that  particular  ^^^'        ^ 

couveyance,     Et  dicitur  titulas  i  tuendo,  because  by  it  be 

holdeth  and  defendeth  his  land ;  and  as  by  a  release  of  a  right 

a  title  is  released,  so  by  release  of  a  title  a  right  is  released 

also.    See  more  hereof  in  Fitasherbert  and  Brookes'  Ahni^n 

pients,  in  the  title  of  Title, 

An  interest,  Interesse,  is  vulgarly  taken  for  a  term  or  chat^        ^^  hderai^ 
td  real,  and  more  particularly  fur  a  ftiture  term ;  in  which  selgnior  ZoocbeV 
case  it  is  said  in  pleading,  that  he  is  possessed  de  interesse  ter*  ^^\  ^^s^vt^Lff 
mini.    But  ex  vi  termini,  in  legal  understanding,  it  extendeth 
to  estates,  rights,  and  titles,  that  a  man  hath,  of,  in,  to,  or  out 
of  lands ;  for  he  is  truly  said  to  have  an  interest  in  them : 
•od  by  the  grant  of  tot  urn  interesse  suum  in  such  lands,  as  $SH.  8.TaileBr.MV 
well  reversions  as  possessions  in  fee-simple  shall  pass.    And  Br.  150!  Vid^i6EI. 
ail  these  words  singularly  spoken  are  nomine  coUectiva;  for  Dierstdli.  Titolomt 
hy  the  grant  of  totum  statum  suum  in  lands,  all  his  estates 
therein  pass.    Et  sic  de  coterie. 

Tenant  for  life,  the  remainder  in  tail,  the  remainder  to       ^     ^^5  a. 

-L     •  .     1    •         ..  ^      i..  I     ^r  44A8S.88.    44E.a^ 

the  nght  hevs  of  tenant  for  life,  tenant  for  life  grant  totum  io« 
itatum  suum  to  a  man  and  his  heirs,  both  estates  do  pass. 

For  the  better  transferring  of  naked  rights  to  lands  or  ^.  ,    ^66^ 

^  ®  Bif^kt  of  properhf  uad 

tenements,   either  by  release,    feoffment,   or   otherwise,    it  right  of  fonanom  itiir 

i«  to  be  known,  that  there  is  jus  propnetatis,  a  right  of  J^r^cap. «.  ••  tr. 
ownership,  jus  possessionis,  a  right  of  seisin  or  possession,  and  Bract  lib  s.  fol.32. 

.'•',.,  .  •  .      L     1.      r  /       J  Britton,  fol.  89.  Itl. 

JUS  propnetatis  et  possesstoms,  a  right  bdth  of  property  and  Bract.  Ub.  5.  fol.572. 
possession :    and  this  is  anciently  called  jus  duplicatumj  or  ^»»<«  ^^I^^t^jr^' 
droit  droit.     For  example,  if  a  man  be  disseised  of  .an  acre  of  mmm*,  acoMjrf^ 
land,  the  disseisee  hath  jus  proprietatiSj  the  disseisor  hath        - 
ju%  possetsiouis  (c) ;  and  if  the  disseisee  release  to  the  disseisor, 
he  hath  jtis  proprietatis  et  possessionis, 

{C\  Hiismast  be  intended  as  against  straofvers  only ;  for,  notwith8tand<« 
iBf  the  diuetsin,  the  right  of  possession,  we  have  seen,  remains  in  the  '**'^ 
•diee.    Ante,  n.  (A),  p.  i54.--[^<'-l 


1^  or  THE  TITIB  TO  BOOK  H; 

ISbw  Deioent  (d),  descensus,  cometh  of  die  Latin  word  de^ 

C^U  SS7 1         fcendo ;  and,  in  the  legal  sense,  it  signifieth,  when  landt  do 

by  right  of  blood  fall  unto  any  after  the  death  of  his  ances-i 
tors :  or  a  descent  is  a  means  thereby  one  doth  derive  him 
title  to  certain  laads^  as  heir  to  some  of  his  anceators,  Aod 
of  this,  aod  of  that  which  hath  been  spoken,  doth  arise  ao< 
other  division  of  estates  in  fee-simple,  viz.  every  man,  that 
hath  a  laH'ful  estate  m  fee  simple,  haib  it  either  by  descent,  or 
by  purcbaset 

,  237  a.  "  Descents!*    This  word  cometh  of  the  Latin  word  disceih 

ViOMrt  of  descent.     ^^^^  jj  ^^  ^^  j^^  superiore  in  inferiorem  movere ;  and  in 

Bract,  lib.  5.  fol.57o!  legal  understanding  it  is  taken  when  land,  &c.  after  the  death 
ssdf^ Vid.  Kct!^5.  ^'  ^  ^^  ancestor  is  cast  by  courst^  of  law  upoii  the  heir,  wbicb 

(«d.  198.  Ante,  13 b.  |j,g  \^^  callelh  a  descent.  ,  And  this  is  the  noble&t  aod  wor-s 
Aate,  16S»} 

thiest  means  whereby  lands  are  derived  from  one  to  another, 

because  it  is  wrought  and  vested  by  the  act  of  law,  and 

t$S7b«  right  of  *blood,  unto  the  worthiest  and  nex,t  of  the  blood  and 

kindred  of  the  ancestor ;    and  therefore  it  hath  not  in  (be 

common  law  altogether  the  same  8igni6cation  that  it  hath  in 

the  civil  law ;  for  the  civilians  call  him,  Iwredem,  qui  ex  tt^ 

H  d^ftrsfmrnie*  tamento  succedit  in  universum  jus  testator  is  (e).    But  by  the 
tM  tkn  wail  UuD,  .  . 

^onin\on  |aw  he  is  on^  heir  which  succeedieth  by  right  oi 

(D)  The  methods  of  acquiring  a  title  to  real  property,  accordiDfto  the 
usual y  thongk  not  strictly  accurate,  mode  of  division,  are  two  onlj ;  by 
^eseeni  and  purchoie.  %  31.  Cony.iH>l.  ^44,  5.  Watk.  D^e.  c.^.  Bost, 
18  b.  n.  (2),  (106).  The  former  is  where  the  title  is  Tested  in  a  persM 
]by  the  sm^le  operation  of  law ;  the  latter,  where  the  title  is  vested  by 
the  person's  own  act  and  agreement.  PoA,  18  a,  b.  Descent,  or  heredi- 
tary  snccession,  is  the  title  whereby  a  man,  on  the  death  of  his  ancestor, 
acquires  his  estate,  as  his  heir  at  law.  An  heir,  therefore,  is  he  upon 
-whom  the  law  casts  the  estate  immediately  on  the  death  of  the  ancestor ; 
^d  an  estate  so  descending  on  the  heir  is  called  ike  ivii^sitqnce^^Ei.'] 

(E)  By  the  civil  law,  the  heir  is  defined  to  be,'  he  who  is  universal  soc- 
lessor  to  all  the  goods,  and  alt  the  rights  of  the. deceased,  and  who  is  bound 
to  acquit  all  the  charges  and  burdens  of  the  said  goods.    1  Domat  b.  1* 
1 1.  s.  ].  p.  558.    And  tbi^  definition  embrace  the  two  sorts  of  btirs 
knoWn  to  Uiat  law,  viz.  those  who  were  instituted,  or  named  by  a  testament, 
called  testamentary  heirs ;  and  those  to  whom  tiie  law  gave  the  inberitaoce 
on  account  of  tlieir  proximity  in  blood,  who  were  called,  for  that  reason, 
heirs  at  law.    And  the  latter  were  also  called  heirs  to  intestates,  becwse 
they  succeeded,  if  they  were  not  excluded  by  a  testament.    Ibid.    Bat 
the  law  of  England  makes  a  distinction  between  these  two  sort4  of  beirs, 
and  gives  them  different  names.    For  the  heir,  in  the  legal  rnderstand- 
iDg  of  the  common  law,  i^  he  to  whom  lands,  tenemeuti,or  bei^edi^mcots, 
hy  tiie  act  of  God,  and  right  of  blood,  do  descend  of  some  estate  of  lo- 
|ieritance.    And  by  the  CQmimon  law  a'msn  cs#n<»t  be  heir  to  goods  or 
chattels.    For,  as  to  these,  the  person  who  succeeds  to  them  is  called  m 
the  law,  executor,  if  he  succeeds  by  the  appointment  of  the  ^^^^  '** 
his  last  will  and  testament;  or  administrator,  if  he  succeeds  ^V^  ^T 

tpin^ent  of  the  ordinary,  in  th^  ca^e  of  one  dying  mtestate.    P^W  *  ^ 
's^  Terov  of  the  tow  verb*  Bsiecutor,  ibd  AdminUtntor.— {^iJ 
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Uood.     And  this  agrieedi  well  with  the  etymology  of  the         (^^^  ^^) 
word  (beir)  to  whom  the  lands  deseend,  for  heren  dicitur  ai 
ktartmdo^  qma  qui  harh  est  iueret,  hoc  esi,  proximus  est  safh 
gttine  UU  cujus  est  tueree.    So  as  he  that  is  luires,  sanguinis 
4st  k^cresp  ei  Aeres  hareditatis. 

And  the  leamkig  of  degrees  ("&>  set  out  in  the  civil  and  €3b« 

cauoD  law  (f)  (wherein  I  find  some  difference)  is  worth  the  S^^^^w^JJ^T^ 
knowledge,  to  the  end  that  Littleton  and  the  hiw  may  the  W  ^'^'  io  £.  s.  tit. 
better  be  understood,  which  I  will  divide  into  certain  rules;  CeMavitss.*  sie's. 
^^heieof  the  firtt  is,  Gard.ll6.     «lH.7- 

That  a  person  added  to  a  person  in  the  line  of   con-  Ralet. 

sangainity  maketh  a  degree.  And  it  is  to  be  understoodi 
that  a  line  is  threefold,  viz.  the  line  ascending,  descending, 
and  collateral.  And  first,  for  example,  of  the  ascending 
line,  take  the  son  and  add  the  father,  and  it  is  one  degree 
ascending;  add  the  grandfather  to  the  father,  and  it  is  a  so-' 
coad  d^;ree  ascending. 

So  as  bow  many  persons  there  be,  take  away  one,  and  ^ 

you  have  the  number  of  degrees.  If  there  be  four  persons  (Ptowd,  i§%.) 
it  is  the  diird  degree,  if  five  the  fourth,  for  one  must  exceed, 
and  then  you  have  the  degree.  Likewise  by  the  descending, 
take  die  father  And  add  the  son,  and  it  is  one  degree ;  then 
like  the  ^on  atad  add  the  grandchild,  and  it  is  the  Second  de* 
gree;  and  so  likewise  further.  Wherein  observe  that  the 
fiither,  son,  and  grandchild,  albeit  there  are  three  persons,  yet 
they  make  but  two  degrees,  because  (as  it  hath  been  said)  on* 
must  exceed  for  making  a  degree* 

(F)  The  doctrine  of  de8<ieiit8,  or  law  of  inheritance  in  fee-simple,  ie* 
^dsoaHlie  nature  of  kindred,  and  tlie  several  degrees  of  consanfpiinity^ 
which  fo  defined  to  be  raamhim  persmarum  ab  eodem  etipiU  descendentium, 
the  ooancxion  or  relation  of  |»ersoiii  descended  from  the  same  stock. 

This  eonsaogninity  is  either  lineal  or  collateral.  Uneml  consanvuinity 
b  that  nvikicb  subsists  between  persons  of  whom  one  is  descended  in  a 
right  line  from  the  other  i  as  between  father,  grandfather,  and  great-grand- 
wer,  or  between  father,  too,  and  grandson.  Every  generation  in  this 
jirrct  lineal  coosaDgaintty  constitutes  a  decree,  reckoning  either  upwards 
or  dowawards.  CMatgml  consanguinity  is  that  which  subsists  between 
persons  who  lineally  descend  from  the  same  ancestor,  who  is  the  siirpM 
or  noty  the  stipe$,  trook,  or  common  stock ;  hot  who  do  not  descend  the 
one  from  the  other.  ^ 

The  method  of  computing  the  de^ecs  of  consanguinity  by  the  canon- 
'Uwy  which  our  law  has  adopted,  is  as  follows :  We  begin  at  the  common 
Uccstor  and  reckon  downwards,  and  In  wbatsoerer  degree  the  two  per« 
fo»,  or  the  most  remote  of  them,  are  distant  from  the  common  ancestor^ 
that  is  the  degree  in  which  they  are  said  ta  be  ^elated.    Infra*  t$  b.  2  BL 

Omuaos-sor.  3  Cru.  oig.  37a.-i£d. j 
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Rafei.  It  is  to  be  noted,  tbat  in  everv  line  tlie  person  must  be 

tKfinaeehehPieaike  ^  ^ 

^mmm  mtieirUlmtem    teckosed  from  wbom  the  eoDipatition  IS  made.    And  there  is 

!^!!"!'T^^'  '^  difference  between  the  canon  and  dtil  law  in  the  ascend* 
Of,  38.  of  imrraices.  mg  and  descendmg  Ime(l);  for  diose  whom  tbe  civilians  do 
op.  tt»)  reckon  in  the  second  degree^  the  canonists  do  reckon  in  tbe 

first  (2);    and   those  whom  thej  place  in  the  fourth,  these 
*  £4  a.  place  ♦in  tbe  second.     Therefore  if  we  will  know  in  what  de- 

glee  two  of  kindred  do  stand  according  to  the  civil  law^  we 
mast  begin  our  reckoning  from  one,  bv  ascending  to  the  per* 
•on  from  whom  both  are  branched,  and  then  bv  descending 
(Pl0wd.444«)        to  the  other  to  whom  we  do  count,  and  it  will  appear  in 

what  degree  thej  are.  For  example,  in  brothers  and  sistets 
sons,  take  one  of  them  and  ascend  to  his  father,  diere  is  one 
degree ;  from  the  father  to  the  grandfather,  that  is  the  second 
degree ;  then  descend  from  the  grandfather  to  his  son,  that  is 
the  third  degree ;  then  from  his  son  to  his  son,  that  is  the 
fourth.  But  by  the  canon  law  there  is  another  computation^ 
for  the  canonists  do  ever  begin  from  the  stock,  namely,  from 
the  person  of  whom  they  do  descend ;  of  whose  distance  the 
question  is.  For  example,  if  the  question  be,  in  what  degree 
the  sons  of  two  brothers  stand  by  the  canon  law^  we  roust 
begin  from  the  grandfather  and  descend  to  one  son,  that  is 
one  degree ;  then  descend  to  his  son,  that  is  another  d^ree; 
then  descend  again  from  the  grandfather  to  his  other  son,  that 
is  one  degree ;  then  descend  to  his  son,  that  is  a  second  de- 

(1)  The  words  M  in  ike  collate'  tot  rant  grediu  inter  eas.    II.  Pt6 

M  line  there  is  seem  necesvary  to  coUateralibus.    CoUateraUmn  in  U« 

tlie    teiiBC    of  this    pSLssage;   and  nei^  seqaali  quoto  grada  qais  distat  a 

tbough  not  to  be  found  in  any  edi-  stipite  communi,  toto  distant  inter 

tion  of  Lord  Coke's  Comhientary,  se  vel  sibi  atttnent.    CoUateraiium 

were  prolMibly  omitted  by  mibtake*  in  Jinea  inftqoaU  qnOto  ^radn  rt* 

•^-fHargr.  n  2.  tfSb.]  motior  distat  a  communi  stipite^ 

{i)  A               G.  and  A.  are  in  toto  inter  se  distant.— Jax/a  jus 

/^^'^^^        the  fourth  degree  per  *irt/e.— I.  In  line&  recti  asccnden* 

C...B...D    ntraniqiie legem, A^.  tiiim  et  descendentium  (]not  sant 

:        :         :      and  K.  are  in  the  porsan»>,  de  quibus  qneritnr,  com- 

U  ...£...  L  foutth  degree  by  the  potatis  intermediis,  an&  dempt&,  tot 

:        :         ;      eanonlaWybutinthe  sunt  grados  inter  eas.    II.  Collate 

I ...  P ...  M    eighth  degree  by  the  raliom.    1.  In  lineft  sequa!],  quoto 

:        :         ;      cicUlaw..    N,  and  gradn  qni  distat  a  commnni  stipite, 

K  • . .  Q . . .  N    C.  are  iii  the  fourth  toto  diiplicato  distant  inter  se,  vel 

degree  by  the  canen^  stbi  attinent ;  nam  qnaelibet  persona 

la  the  fifth  by  thecicU  lam.  Vide  pro  facit  gradnm.   2.  In  Unei  insqaalii 

eompntatione  graduom  consangai-  qaot  sunt  persooae,  stipite  dempto, 

B&tatis  jaxta  ntramque  legem  Cans,  tot  sunt  gradus.— «-Nota  in  contract' 

85.  quaest.  5.  pars  s.  in  Dec  ret.  tibus  matrimonialibns  compatatio 

Juxta  jura  eattenica,-^!,  Ascendcn*  canoniea  est  recepta,  et  hoc  per 

tinm  et  descendentium  qnot  tmit  decretalem  Innocentis  tertii  in  con« 

perBODC,  de  qaibus  quseritar,  eom-  cilio  gentrali.  Hal.  MSS.-^[Hargr« 

pntstii  iiiteimediis,  primA  dempti,  'n.  3.  2d  b.  (1^)1 
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gree ;  so  in  what  d^ree  jeitber  of  them  are  distant  ttoKA  tti6 
common  stocky  in  the  same  degree  they  are  distant  between  ' 
themselves :  and  if  they  be  not  equally  distant,  then  we  must 
ob8er?e  another  rule*  In  what  degree  the  moat  remote  ia 
distant  from  the  common  stock,  in  the  same  degree  thej  are 
distant  between  themselves ;  and  so  the  most  remote  maketh 
the  degree*  Gradus  didtur  i  gradiefido,  quia  gradiendo 
oscoidiiBr  et  descenditur.  And  thus  much  of  the  civil  and 
canon  law  is  necessary  to  the  knowledge  of  the  common  law 
in  this  point  (3). 

f 

<o)  AND  if  n  man  purchase  land  in  fe&simph  and  die  tjlTThVtOlt^ 

tsiihout  itsue,  he  which  is  his  next  cousin  colhieral  of  the  t^^!'  ^"  ^^**1 

n^le  blood,  how  far  soever    he  .be {4)  from  him  in  de^  i^  Tothemexi^blioii^ 
gree,  majf  imherit  and  have  the  land  as  heir  to  him^ 


(5)  Se«  fbfflber  as  to  consign* 
painlty  and  the  numnerof  comput- 
ing its  degrees  by  the  civil  and 
etiioaUw,  BL  Law  Tracts,  8to.  ed. 
▼.  t.  p.  14.  and  173 ;  and  the  anno- 
tations in  the  edit,  of  the  Corp. 
Jmt.  CflMN.  by  the  PWUH^  oo  liiat 


Krt  of  Gratian's  Decretum  cited  by 
»rd  Hale ;  and  Inst.  lib.  S.  tit.  6« 
et  Dig.  38.  tit.  10.  and  the  com- 
mentators on  those  titles.^Hargn 
D.  1.  24  a«] 
(4)  de  Ud,  lu  and  M.  Roh.  Red. 


(G)  A.n  possible  hereditary  successions,  says  Sir  Matthew  Hale,  may 
be  distingvished  into  three  kinds,  viz.  First,  in  the  destenimff  line,  as 
from  father  to  son  or  daughter,  nephew  or  niece,  i.  e.  grandson  or  grand- 
^mghter.    Secondly,  in,  the  eoUaterai  line,  a9  from  brother  to  brother  or 
sister,  and  so  to  brother  and  sister's  children.    Thirdly,  in  an  aacemimg 
iiae,  either  direct,  as  from  son  to  father,  or  grandfather  (which  h  not 
admitted   by  the  law  of  England) ;  or  in  the  transversal  line,  as  to  tlie 
ancle  or  aunt,  great-nncle  or  great-aunt,  &c.    And  because  this  line  is 
an^in  divided  into  the  line  of  the  father,  or  the  line  of  the  mother,  this 
traorerse  ascending  succession  is  citlier  in  the  line  of  the  father,  grand^ 
Either,  &c.  Qn  the  blood  of  the  father ;  or  in  the  line  of  the  rooUicr,  grand« 
mother,  &c.  cm  the  Uaod  of  the  mother.    The  former  are  called  agnatic  tho. 
hitter  e0gMaH.  2  Hal.  H.  C  L.  c.  11.  p.  113, 114.     Set  Gradns  Parentelae^ 
The  rules  whicit  govern  the  law  of  descents  in  England,  will  be  consi- 
dered, ia  this  chapter,  under  two  general  heads,  1st.  To  the  next  in  blood ; 
BDder  which  division  will  be  stated,  the  preference  of  the  lineal  line  o\et 
tbe  collateral  line ;  the  doctrine  of  representation »  and  the  exclasion  of 
lineal  ascent.    2d«  To  the  most  worthy  of  blood  ;  wliicb  head  will  embrace 
Ae  doctrine  of  the  preference  of  males  to  females,  and  of  the  paternal 
llfleover  the  maternal  line,  with  the  rules  as  to  descents  ex  parte  puternA 
and  ex  mrie  wtf^rrad;  the  right  of  primogeniture;  and  the  exclusion  of 
the  halt  blood.    And  here  we  may  remark,  as  introductory  to  the  doc- 
trjoe  contained  in  this  chapter,  that  by  law  no  inheritance  can  vest,  nor 
eaa  any  person  be  the  actual  complete  heir  of  another,  till  the  ancestor 
a«  previously  dead  :  Neaio  eH  hares  viventis,    before  that  tlmr,  the  pei  - 
89D  who  is  next  in  the  line  of  succession,  is  called  an  hrir  apparent,  or 
bdr  PTCwiniptivr.     Heirs  apparent  are  such  whose  right  of  inheritance  is  ' 
uide/easible,  provided  tliey  outlive  their  ancestor ;  as  the  eldest  son  or 
his  issue,  who  must  by  tlie  course  of  the  common  law  be  heir  to  the 
fsther,  whenever  he  happens  to  die.    Heirs  presumptive  are  such  who,  if 
the  ancestor  should  die  immediately,  would,  in  the  present  circumstances 
of  things,  be  his  heirs ;  but  whose  right  of  inheritance  may  be  defeated^ 
by  the  contingency  of  tome  Jlearei^  heir  being  bom.    %  BL  Com.  208.  > 
Infii,  U  b.-l£d.] 
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Littleton  sheWetli  here  who  shall  be  heir  to  lanck  in  fee- 
simple  ;  for  he  intendeth  not  this  case  of  an  estate  tail,  for 
that  he  speaketh  of  an  heir  of  the  whole  blood,  for  that 
extendeth  not  to  estates  in*  tail>  as  shall  be  said  hereafter  in 
tfiis  chapter,  section  6. 

Neither  exclodeth  he  brethren  Or  sisters,  because  he  hath 
^  special  case  concerning  them  in  this  chapter,  sect.  5.  and 
in  his  chapter  of  Parceners ;  but  this  is  intended  *where  a  man 
purchaseth  lands  and  dieth  widiout  issue,  and  having  neither 
brother  nor  sister,  then  his  next  cousin  collateral  shall  is^ 
TkB  KMoi  Une  prefer*   herit  (5).     So  as  here  is  implied  a  division  of  heirs,  viz.  lineal 

ted  to  the  etUaieraL  . 

lau,  (whoever  shall  first  inherit),  and  collateral  (who  are  to  in* 

Bmt  Kb  «*.  amfso!  ''^"^  ^^^  defiiult  of  lineal).  For  in  descents  it  is  a  maxim  in 
fol.65.  Brit.  c.  119.  law,  qudd  linea  recta  semper  prtefertur  iransversali^n)^ 
A  f.  (Plowd.  444.)  Lineal  descent  is  conveyed  downward  in  a  right  line;  as  from 
foL  dSL^'^FIetaTui).^!  ^^®  grandfather  to  the  father,  from  the  father  to  the  son,  &c* 

cap.  5.  A  lib.  6.  cap.  C;olIateral  descent  is  derived  from  the  side  of  the  liueal;  as 
a.  &  e.   Bnt.  ca.  119.  ' 

Hirror,  ii.  cap.'i.     grandfather's  brother,  father's  brother^  &c.    ''  Next  caustn 
(a  Co.  40*  42.)    *  collateral  shall  inherit^  doth  give  a  certain  direction  to  the 

liext  cousin  to  the  son,  and  therefore  the  father's  brother  and 
his  posterity  shall  inherit  before  the  grandfather's  brother  and 


(Si)  Id  the  preeedini;  P^g^y  Lord 
Goke  begins  his  cotnmeiit  on  that 
part  of  Littleton  which  describes 
the  course  of  descent  bv  the  com- 
mon law  of  England ;  and  this  seems 
.  to  be  a  proper  place  for  referring 
the  student  to  some  Talnable  writ- 
ings published  sinre  Lord  Coke's 
time  on  the  same  subject.  See  Hal. 
Hist.  C.  L.  c.  11.  Wright's  Ten. 
174.  Gilb.  Ten.  S.  Dalr>inp.  Feud. 
Prop.  4th  ed.  c.  5.  p.  159;  and 
Bl.  Law  of  Desc.  To  the  fin^t  and 
last  of  these  books  it  Is  that  we 
principally  call  the  Attention  of  the 
student ;  thouah  it  must  be  confess- 
ed, that  in  alfof  tliem  the  historv 
of  the  law  is  so  learnedly  and  criti- 
cally traced,  and  the  feudal  prin- 
ciples, on  which  it  chiefly  depends, 
are  so  clearly  unfolded,  that  k  sub- 
ject in  itself  dry  and  abstruse^  be- 


comes not  only  plain  and  intelligi- 
ble, but  even  agreeable  and  interest^* 
ing.  Mr.  R.  Robinson's  Discourse 
concerning  the  Law  of  Inheritances 
in  Fee-simple,  is  another  treatise 
on  the  same  subject,  which  should 
not  be  passed  over  without  notice* 
Many  parts  of  it  are  ingeniously 
Written :  but  unfortunately  the  au- 
tlior  has  chiefly  exerted  his  talenta 
in  inventing  a  new  calendar  of  con- 
sanguinity, the  explanation  of  which 
employs  a  very  considerable  part 
of  the  work  \  and  by  always  refer- 
ring to  this,  and  by  introducing  a 
number  of  arbitrary  terms,  which 
^e  onlv  intelligible  as  he  etplauis 
them,  be  involves  his  subject,  be- 
fore too  much  embarrassed  with 
difficulties,  in  still  greater  perplex^ 
ity.— [Hargr.  n.  1. 10  b.  (54).] 


(H)  This  rule,  says  Sir  William  Biackstone,  is  almost  anivcrsail^r 
adopted  by  all  nations }  and  it  seems  founded  on  a  principle  of  natural  rea« 
son,  that  (whenever  a  right  of  property  transmissible  to  representatives 
is  admitted)  the  possession  of  the  parents  should  go,  upon  tneir  decease, 
10  the  first  place,  to  their  children,  as  those  to  whom  they  have  given 
being,  and  for  whom  they  art  therefore  bound  to  provide.  %  Bl.  Com. 
flO.-H£rf.J 
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his  posterity.     Et  sic  de  ceteris ;   for  propinquior  excludit 
propikquum,  ei propitiquus  remoium^  el  remotui  reniotioretn. 

Upon  this  word  (next)  I  put  this  case.  One  hath  issue 
two  sons.  A,  and  B,,  and  dieth ;  B.  hath  issue  two  sosis,  C* 
and  D.,  and  dieth.  C.  the  eldest  son  hath  bsue  and  dieib. 
A.  purchaseth  hinds  in  fee-simple,  and  dieth  without  issue, 
D.  is  the  next  cousin,  and  yet  shall  not  inherit,  but  the  issue 
of  C. ;  for  he  that  is  inheritable  is  accounted  in  law  next  of 
blood.     And  therefore  here  is  understood  a  division  of  next,  *'  Next  rf  bleed,**  Is- 

^.  ..-.  1         ^  •  ••.  i'      tended  of  the  next  jmn 

VIZ.  nest  jure  reprtuentattonis^  and  next^/ure  pwpmqmtaia;  repre9entvtumi$. 
that  is,  by  right  of  representation  and  by  right  of  propinquity,  ^f^*  *•  **^-  ^■"'* 
And  Littleton  meaneth  of  the  right  of  representation,  for 
legally  in  course  of  descents  he  is  next  of  blood  inheritable  (i). 
And  the  issue  of  C.  doth  represent  the  person  of  C. ;  and 
if  C.  had  lived,  he  had  been  legally  the  next  of  blood.    And 
whensoever  the  father,  if  be  had  lived,  should  have  inherited, 
bis  lineal  heir  by  right  of  representation  shall  inherit  before 
any  other,  though  another  be,  jure  propinquitatis,  nearer  of 
blood.    And  tlierefore  Littleton  intendeth  this  case  of  next 
cousin  of  blood  Immediately  inheritable.     So  as  this  pro-  ^        (t  Inst.  7.) 
duceth  another  division  of  next  blood,  viz.  immediately  in- 
heritable,  as  the- issue  of  C;  and  mediately  inheritable,  as 
D.,  if  die  issue  of  C.  die  without  issue ;  for  the  issue  of  C, 
and  all  that  line,  be  they  never  so  remote,  shall  inherit  be-       so  Asi.  p.  47. 
fore  D.  or  his  line ;  and  therefore  Littleton  saith  well,  how 
far  so  ever  he  be  frofn  him  in  degree.    And  here  ariseth  a  Ditetnty  herein  in  the 
diversity  in  law  between  next  of  blood  inheritable  by  descent, 
and  next  of  blood  capable  by  purchase.    And  therefor^  in 
tbe  case  before  mentioned,  if  a  lease  for  life  were  made  to 
A.,  the  remainder  to  his  next  of  blood  in  fee ;  in  this  case, 
as  hath  been  said,  D.  shall  take  the  remainder,  because  he 
18  next  of  blood  and  capable  by  purchase,  though  he  be  not 
legally  next  to  take  as  heir  by  descent  (6). 

(6)  "  Harpnr  having  a  son  and  D.  devises  to  tbe  son  in  tail,  re- 
fo«r  daoghtere,  viz.  A.  B.  C.  and      mainder  to  B.  and  C.  for  life,  re- 

(O  And  these  representatives  fake  neither  more  nor  less,  but  just  so 
amcli  as  their  principals  would  have  dene.  Thid  taking  by  r^rexeutation 
israUcd  succession  in  etirpe^,  according  to  the  roots ;  »ince  ail  the  branches 
inliefil  the  same  share  that  ttieir  root,  whom  they  represent,  would  have 
(tone.  S  Bl.  Com.  217.  The  Jewish  succession  was  after  the  same  mau- 
Ber,  Md.  de  Sacc.  Ebr.  c.  1.  ^  but  tbe  Roman  somewhat  differed.  $ea 
Not.  1 10.  c.  3.    Inst  3.  1.  6.    S  Pl.  Com.  S18.— [£d.] 
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«dien  &«  chuB  If  eol- 
to  Am  !•»*«  imcff : 


BUTifikere  be  father  amd  mn,  and  the  father  lutth  a 

brother  that  is  uncle  to  the  9on^  and  the  mm  purchase  land  in 

fee-mnphf  and  die  mthont  issue,  living  his  father ,  the  uncle 

shall  have  the  land  as  hdr  to  the  son,  and  not  the  father, 

yet  the  father  is  nearer  of  blood;  because  it  is  a  maxim  u 

laWf  thai  inheritance  may  lineally  descend,  but  not  (7)  ascend. 

Yet  if  the  son  in  this  case  die  without  issue,  and  his  uncle 

enter  into  the  land  as  heir  to  the  son  (as  by  law  he  ought), 

and  0^r  the  uncle  dieth  nrithout  issue,  living  the  father,  the 

father  shall  have  the  land  as  heir  to  the  uncle j  and  not  as 

heir  to  his  son^  for  that  he  cometh  to  the  land  by  collateral 

descent,  and  not  by  lineal  ascent. 

1 1  a.  (c)  **  Itisa  maxim  in  law,  that  inheritance  may  lineally 

^^I^J^J^^'*'      descend^  but  not  ascend!^    I  never  read  any  opinion  in  any 

book  old  or  new  against  this  maxim,  but  only  in  lib.  rub. 
CO I^V*b.  ca.ro.   wAere  it  is  said,  (d)si  quis  sine  liberis  decesserit,  pater  aut 

mater  gus  its  luereditatem  succedat,  vd  f  rater  ef  soror  u 
pater  ei  mater  desint  I  nnechoshabeat,sororpatrisvelmatris, 
et  damceps  qui  propinquiores  in  parentela  fueruit  hsereditario 
suocedant ;  et  dum  virilis  serus  extiterit,  et  hareditas  abinde 
sit,  fitmina  non  luereditat.  Bnt  all  our  ancient  authors  and 
the  constant  opinion  eirer  since  do  affirm  the  maxim. 


(«)  Brit.  op.  ti9. 
Flete,  lib.  &  cm.  1. 
Nmbc  cft.  tr,  lUt- 

(3  Co.  40.) 


By  this  maxim  in  die  conclusion  of  bb  case,  only  lineal 
aicensioa  in  the  ri^t  line  is  prohibited,  and  not  in  the  col- 
lateraL  (e)Qualibet  hareditas  naturaliter  quidem  ad  ha- 
redes  hstreditabiliter  descendit,  nunquam  quidem  naturaliter 
ascendit.  Descendit  itaque  jus  quasi  ponderosum,  quod  cadem 
deorsum  rect&  linea  vet  transversali,  et  tmnquam  reascendit 
e&  vi&  qua  descendit  post  mortem  antecessomm,  ilatere  tamen 


citii^  Irom  Rflfdif «»«  Mte»  3  Co.  40. 
that  CO  tbe  stet  Si  H.  8.  die  father 
or  mother  shall  be  prrfened  in  ad- 
niiaistiatioii  to  the  son,  as  next  of 
biood  before  the  brother,  be  adds, 
**  Nota,  reled  that  in  administra- 
tkm,  the  sister  of  the  half  blood 
shonid  be  preferred  ni  adiainistra- 
tton  before  the  son  of  the  sister  of  the 
whole  blood ;  bat  when  they  are  is 
tfifaoU  grwiuy  the  sister  of  the  whole 
blood  ^all  be  preferred  before  the 
sister  of  tbe  half  blood.  M.  i$  Ch. 
&  M.  IdjO.  1>.  R.  ArMra's  case," 
Hal.  MSS.  See  further  as  to  /wvr* 
tauu  de  mMgitime  in  Dy.  S35  b.— 
[Hanrr.  n.  -.  10  b.  (55).l 
(7/  iiaMlMsi^P.  and  Red. 


mainder  |rajiinis  cansofntntUlif  H 
Mn^atats  of  tbe  derisor ;  and  Eas- 
ter 17  Jam.  by  two  jostioes  against 
one,  the  remainder  vests  in  all  the 
dan^hters  when  the  son  dies  with- 
oot  lasoe.  But  aflen^iirds,  Mich. 
10  Jam.  per  t9i^m  aaiaa,  it  vests 
in  the  eldest  daughter  only,  and  not 
in  all  the  daughters;  1.  because 
praoEiaM  ;  S.  beeaase  an  express  es- 
tate is  lii«iited  to  two  of  the  daiif^- 
trtiL — i*erimtm  and  Pirrce.* — Hal. 
MSS.  Sec  5L  C.  in  P.ilm.  1 1.  and 
:i*i3.  i'  RoL  Rep.  .06.  Bnclgm.  14. 
O.  Bendl.  li>^.  106 —Lord  Chief 
Justice  Hale  lAso  gives  a  note  on 
the  VHtfds  pruxiaiias  tie  jna^aiii^  rti 

m    which,   after 
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^scendit  aKcui  propter  dtftctum  htredum  inferka  provemen^ 
tium ;  so  as  the  lineal  ascent  is  prohibited  by  laMr,  and  not  the 
collateral  (8).  And  in  prohibiting  the  lineal  ascent,  the  com- 
mon law  is  assisted  with  the  law  of  the  twelve  tables  (9). 


(8)  In  Raieliffe'M  ease^  3  Co.  40, 
the  reasons  given  for  exdnding  li- 
neal aseent  are,  ftrsiy  that  fathers 
and  nothen  are  not  of  the  blood 
of  their  children ;  Mcoiutfy,  that  tlae 
exclusion  is  agreeable  to  the  Jewish 
law,  as  prescribed  to  Moses  by  God 
himself;  and  thirdly,  that  it  tends 
to  avoid  that  confusiim  and  diver- 
sity of  opinions  in  the  ca.se  of  de- 
scents, of  which  the  allowance  of 
lineal  ascension  by  the  civil  law  is 
said  to  be  the  occasion.  Lord  Coke 
faimself  controverts  theftrit  of  these 
reasons,  by  the  words  of  Littleton  in 
tiie  section  here  commented  upon, 
and  by  the  case  of  administration, 
in  which  the  father  or  mother  is 
preferred  as  mearest  of  blood  to  their 
children,  and  also  by  the  case  of  a 
remainder  to  the  son*s  nearest  qf 
bUod,  onder  which  description  the 
fiuher  is  entitled  to  take  by  pur- 
chase.   Bat  as  to  the  two  other 
reasons,  liOrd  Coke  rather  appears 
to  adopt  them.    However,  neither 
of  them  seems  satisfactory.    The 
infcvence  from   God's  precept  to 
Moses    is  unwarranted,  unless  it 
can  be  shewn,  that  it  vras  promnl- 
sated  as  a  law  for  mankind  in  ge^ 
meuHf  instead  of  being,  like  many 
other  parts  of  the  Mosaical  law,  a 
rale  for  the  direction  of  the  Jewish 
■atioo  mJM,  Besides,  by  the  Jewish 
law,  the  iather  did  succeed  to  the 
son  in  exclusion  of  his  brothers, 
■nleas  one  of  them  married  the  wi- 
dow of  the  deceased,  and  raised  up 
seed  to  him.    See  Bl.  Law  Tracts, 
V.  t.  p.  18t.  6vo.  ed.  and  Seld.  de 
Sacoes.  Ebrsor.  c.  IS.  there  cited. 
The  argiment  from  the  snpposed 
roolksioD  and  uncertainly,  which 
might  arise,  if  lineal  ascent  should 
be  permitted,  is  not    less  liable 
ts  objection ;  because  lineal  tucent 
might  be  governed  by  the  same 
roks  as  lineal  descent ;  and  what  is 
the  difference  between  the  two,  that 
shoald  create  more  confusion  and 
uncertainty  in  the  one  case  than  in 
the  other?  Our  modem  writers  ac- 
c6ttat  for  our  law's  disallowance 
of  lineal  ascent  in  a  very  different 
way ;  and  according  to  tliem,  it  in 
a  great  measure  originated  from 
the  nature  of  ancient  feudal  grants^ 
which,  like  estates  tail,  being  con- 
fined to  the  first  feudatory  and  his 

descendants,  necessarily  excluded 
ht^  father  and  mother,  and  all  para- 


mount them  and  also  his  collateral 
relations.  How  this  role  in  jtrae* 
tice  became  extended  so  as  to  ex- 
clude lineal  ascent  unirersallyy  with- 
out confining  it  to  the  cases  to  which 
the  feudal  reason  for  the  rule  i^ 
applicable,  and  yet  at  the  same  time 
is  so  construed,  as  to  let  in  all  col- 
lateral relatione,  and  even  the  ta- 
thcr  himself  cullatcr«illv,  and  bv  the 
medinm  of  others,  is  not  now  very 
easy  to  explain,  tboni;h  this  has 
been  attempted.  See  Wright's  Ten. 
180.  and  Bl.  Law  Tracts,  v.  1. 
p.  183. 8vo.  ed.  See  also  a  learned 
note  on  the  subject  in  JJttlton  arec 
Obsercmt,  ^r  M.  Hoaatd,  This  edi- 
tion of  Littleton  is  in  s  vol.  4to. 
and  was  published  at  Rouen  in 
1766.— [Hargr.  n.  1. 11  a.  (56).] 

[And  see  SuHiv.  Lect.  xiv.  s  Bl. 
Com.  $08.  Lord  Hale,  in  hiii  F^istory 
of  the  Common  Law,  says,  that,  by 
the  lawof  Normandy*  thcfatiier  was 
postponed  to  the  brother  and  sister* 
and  their  i:»aeS)  but  was  preferred 
before  the  uncle.  According  to  the 
Jewish  law,  the  father  was  prefer- 
red before  the  brother ;  by  the  Ro- 
man law  he  succeeded  equallv  with 
the  brother.  But  by  the  English 
law  the  father  cannot  take  from 
his  son  by  an  immediate  descent, 
but  may  take  as  heir  to  his  brother, 
who  was  heir  to  his  son,  by  colla- 
teral descent.  2  Hist.  c.  1 1. 6th  ed . 
E.  93.  A  father  or  motlier  may, 
owever,  be  cousin  to  their  own 
child,  and  in  that  relation  may  in- 
herit from  him,  not^/rithstanding  the 
relation  of  father  or  motlier.  Efuil' 
wood  V.  Vincke,  i  P.  W^ms.  614  ]— 
[Ed.] 

(9)  See  Tab,  5.  1»  de  snccessione 
•b  intestato ;  but  neither  in  this,  nor 
in  any  other  part  of  tlie  19  Tables, 
do  I  see  any  thing  to  exclude  lineal 
ascent ;  and  as  I  have  not  met  with 
any  book  on  the  Roman  law  in 
which  such  an  exclusion  is  men- 
tioned, I  conclude,  that  Lord  Coke 
is  mistaken  in  his  idea  of  our  lat\*i 
conforming  to  the  law  of  tlie  1-2  Ta- 
bles. The  mother  was  indeed  ex- 
cluded ;  but  it  was  not  because  tlie 
law  of  the  12  Tables  did  not  permit 
lineal  otfctnf,  but  on  account  of  her 
sex,  that  law  preferring  the  atj^natif 
or  those  related  through  malt:.s,  and 
exclnding  tbe^fo^ii^i,  or  tliose  re* 
*  Ittted  throngliYemales.  See  Inst.  3, 
3  Priuc— [Hargr.  u.  2.  ll  a.  (57;.] 
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Here  our  author,  for  the  confirmation  of  his  opinion,  draw- 
eth  a  reason  and  a  proof  (as  you  have  perceived)  from  one  of 
the  masiuis  of  the  common  hiw. 

lib.  ^  And  his  uncle  enter  into  the  land/*  For  if  the  uncle  in  tliis 

S!^'f0^i5mY,1^  ^^  ^^  no*  enter  into  the  land,  then  cannot  the  father  in- 
Am  Aeem  ^«AM^^  hcrit  the  laud :  for  there  is  another  masim  in  law  herein  im- 
(/)  11 H.  4. 11.  plied,  (f)  that  a  tnan,  that  claimeth  as  heir  in  fee-simple  to 

p.  fo.  19  E.  s.  Qur.  any  man  by  descent,  must  make  himself  heir  to  him  that  was 
S?*40aL\  pffif"^*  last  seised  (K)  of  the  actual  freehold   and  inhcriUnce  (10). 

i^nd  if  the  uncle  in  ihb  case  doth  not  enter,  then  had  be  but 
a  freehold  in  law,  and  no  actual  freehold,  but  the  last  that 
was  seised  of  the  actual  freehold  was  the  son  to  whom  the 
father  cannot  make  himself  heir ;  and  therefore  Littleton  saith, 
and  his  uncle  enter  into  the  land,  as  by  law  he  ought,  to  make 
the  father  to  inherit^  as  heir  to  the  uncle. 

''  Js  by  law  he  ought.**  These  words,  as  a  key,  do  open  the 
secrets  of  the  law ;  for  hereupon  it  is  cotiduded,  that  where 
the  uncle  cannot  get  an  actual  possession  by  entry  or  other- 
wise, there  the  father  in  this  case  cannot  inherit.  And  there- 
fore if  an  advowson  be  granted  to  the  son  and  his  heirs,  and 
the  son  die  without  issue,  and  thb  descend  to  the  uncle, 
and  he  die  before  he  doth  or  can  present  to  the  church,  the 
father  shall  not  inherit,  because  he  should  make  himself  heir 
to  the  son,  which  he  cannot  do  (l).  And  so  of  a  rent  and 
the  like.     But  if  the  uncle  had  presented  to  the  church,  or 

(10)  "  Grandfiither,  fiither,  and  shall   make   himself  heir  to    the 

son;  gnindfatber  dies;   father   is  grandfather.  24  E.  3."    Hal.MSS. 

bound  in  an  obligation  or  warranty,  — [Hargr.  n.  3.  il  b.  (68).] 

and  dies  before  entry.    Held,  tliat  [See  2  Saund.  8.  h,  n.  4.    t  Cnu 

the  son  is  not  liable,  because  be  Dig.  490.]— [£d.] 

(K)  The  last  actual  seisin  in  any  ancestor,  says  Sir  Matthew  Hale,  makes 
him,  as  it  were,  tlie  root  of  the  descent,  eqnal'ly  to  many  intents,  as  if  he 
had  been  a  purchaser;  and  dierefore  he  that  cannot,  according  to  the 
rules  of  descents,  derive  bis  succession  from  him  that  was  last  actuallj 
seised,  though  he  roight  have  derived  it  from  some  precedent  ancestor, 
shall  not  inherit.  2  Hal.  Hist.  c.  11.  p.  ISO.  The  law  requires  this  noto- 
riety of  possession  as  evidence  that  the  ancestor  had  that  property  in 
himself,  which  is  to  be  transmitted  to  his  heir.  The  seisin  therefore  of 
any  person  makes  liim  the  root  or  stock  from  which  all  foture  inheritance 
by  right  of  blood  must  be  derived,  which  is  briefly  exprassed  in  the 
maxim  of  Fleta,  Seishia  facit  ntipitem.  See  2  BL  Com.  208.  212.  227, 228. 
1  Bl.  Law  Tr.  180.    8  Co.  36.— [£<f.] 

(L)  But  if  the  advowson  be  appendant  to  a  manor,  there  actual  seisin 
of  the  manor  will  give  an  actual  seisin  of  the  advowson.  Post,  15  b. 
11.1.(85).    Watk.  Desc.  60, 6t.-'[£d.] 
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had  aeisin  of  the  rent,  there  the  father  should  have  inherited 
For  Littleton  putteth  his  case  of  an  entry  into  land  but  for  an 
example.  If  the  son  make  a  lease  for  life,  and  die  without 
issue,  and  the  reversion  descend  to  the  uncle,  and  he  .die,  the 
reversion  shall  not  descend  to  the  father,  because  in  that 
case  he  must  make  himself  heir  to  the  son.  A.  infeoffs  the 
son  with  warranty  to  him  and  his  heirs,  the  son  dies,  the 
oncle  enters  into  the  land  and  dies,  the  father  if  he  be  im- 
pleaded shall  not  take  the  advantage  of  this  warranty,  ''^for  then  *  12  a. 
he  must  vouch  A.  as  heir  to  his  son,  which  be  cannot  do  (1 1) ; 
for  albeit  die  warranty  descended  to  the  uncle,  yet  the  uncle 
leavelh  it  as  he  found  it,  and  then  the  father  by  Littleton's 
(aughi)  CQ,nnot  take  advantage  of  it.  For  Littleton,  sect.  603.  Vid.sect.  603.  ris. 
saith  that  warranties  sliall  descend  to  him  that  is  heir  by  ^  "  ^' 
the  common  law ;  and  sect.  7  IB.  he  saith  that  every  warranty 
which  descends,  doth  descend  to  him  that  is  heir  to  him 
which  made  the  warranty  by  the  common  law ;  which  proveth 
that  the  father  shall  not  be  bound  by  the  warranty  made  by 
the  son,  for  that  the  father  cannot  be  heir  to  the  son,  tliat 
made  the  warranty.    And  a  warranty  shall  not  go  with  tene-  Vid.  sect.  735.  736. 

7S7 

raents,  whereunto  it  is  annexed,  to  any  special  heir,  but  al- 
ways to  the  heir  at  the  common  law  (12).  And  therefore  if 
the  uncle  be  seised  of  certain  lands,  and  is  disseised,  the  son 
release  to  the  disseisor,  with  warranty,  and  die  without  issue, 
this  shall  bind  the  uncle ;  but  if  the  uncle  die  without  issue, 
the  father  may  enter,  for  the  warranty  cannot  descend  upon 
him.  So  if  the  son  conctudeth  liimself  by  pleading  con-  35  H.  6.  33.  John 
ceming  the  tenure  and  services  of  certain  lands,  this  shall  fgV  '  ^^^' 
bind  the  uncle ;  but  if  the  uncle  die  without  issue,  this  shall 
not  bind  the  father,  because  he  cannot  be  heir  to  the  son^ 
sod  consequently  not  to  the  estoppel  in  that  case ;  but  if  it 


(11)  *'  Qtuere  of  this  case  of  war- 
nnty ;  for  tbonsh  the  Ueo  of  war* 
not  J  descends  from  him  who  makes 
the  warranty,  to  the  heir  at  common 
lav,  and  it  cannot  descend  to  tho 
special  heir,  because  it  is  a  thing 
iu  gross,  yet  the  benefit  of  a  war. 
nnty,  bein^  once  annexed  to  land, 
ihall  go  in  divers  cases  as  incident 
to  the  land  to  the  special  heir  or 
assignee.  Thos  a  gih  of  bonmgkr 
ngUtk^  with  a  warranty,  sha)l  go 
to  the  youngest  son  with  the  land.'* 
H9I.  HSS.-'See  ace.  2  RoL  Abr. 


743,  where  it  is  said,  that  the  father 
may  Tonch  on  snch  a  warranty  to 
the  onde.  In  Gilb.Ten.  I8.  there 
is  m  refisrence  to  Lord  Q.  J.  Halo's 
npte  on  this  part  of  Lord  Coke, 
from  which  it  appears  that  Lord 
C.  B.  Qilbert  bad  seen  Lord  Hale's 
MSS.  notei. — [Hargr.  n.  1.  is  a. 

(is)  See  ace.  both  as  to  estop- 
pels and  warranties.  Hob.  31.  8 
Co.  54.  Bat  observe  what  is  said 
by  Lord  Hale  in  the  preceding 
note,— [Hargr,  n.  S.  ISa.] 
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be  such  an  estoppel  as  ranneth  mth  the  landj   then  it  is 

Otherwise  (13). 

10  b.  «  Yet  the  father  h  nearer  of  blood.*^   And  therefore  some 

^JsZ}%rc^^^^  do  hold  upon  these  words  of  Littleton,  that  if  a  lease  for 
5  £.  6.  tit.  AdminiMtr.  life  were  made  to  tlie  son,  the  remainder  to  his  next  of 
case,  lib!  supra.  See  hiood,  that  the  father  should  take  the  remainder  by  purchase, 
in  tbe  Chapter  of        ^^^  ^ot  the  uncle,  for  that  Littleton  saith  the  fiilber  is  nest 

of  blood,  and  yet  the  uncle  is  heir.    As  if  a  man  hath  issue 
(Hob.  S3.)  two  sons,  and  the  eldest  son  hath  issue  a  son  and  die,  a  re- 

(3  Co.  40.)  mainder  is  limited  to  the  next  of  his  blood,  the  younger  son 

shall  take  it,  yet  the  other  is  his  heir. 

1  ]  b.  (g)  Note,  that  true  it  is  that  the  uncle  in  this  case  is  beir, 

f/d^/^^ld'blu^biHl  but  not  absolutely  heir ;  for  if  after  the  descent  to  him  the 
0/  a  posthumous  heir  ^    father  hath  issue  a  son  or  daughter,  that  issue  shall  enter  upon 

nearer  of  biood.  .  i    ,,  ^v     ^i  »*•-.•      -r  i     i    •  i 

(/r)  11  Ass.  p.  6.  ^^^  uncle  (14).  (h)  And  so  it  is,  if  a  man  hath  issue  a  son  and 

Doet.  and  Stud.  12  b.  n  daughter,  the  son  purchaseth  land  in  fee  and  dieth  without 
(A)  ^9  H.  6.  6U  issue,  the  daughter  shall  inherit  the  land ;  but  if  the  father 

hath  afterward  issue  a  son,  this  son  shall  enter  into  the  land 
as  heir  to  his  brother,  and  if  be  hath  issue  a  daughter  and  no 
son,  she  shall  be  coparcener  with  her  sister. 


LITTLETON.        AND  in  case  where  the  son  purchaseth  land  in  fee-simple, 

[Sect.  4.  12a.]     ^^id  dies  without  issue,  they  of  his  blood  on  the  father^ s  side 

IfhuS^  "''^*^    i^tt  inherit  as  heirs  to  him,  before  any  of  the  blood  on  the 


(13)  "  The  son  makes  lease  for 
life,  and  dies ;  the  uncle  releases  to 
the  lessee  for  life  in  tail  on  condi- 
tion,  and  dies.  Quare,  who  shall 
enter  for  the  condition  broken,  as 
the  reversion  in  fee  doth  not  de- 
scend to  the  father  .7"  Hal.  MSS. 
^Hargr.  n.  3.  12  a.  (61).] 

(14)  Here  Lord  Coke  is  silent  as 
to  the  right  to  the  intermediate  pro- 
fits from  the  death  of  the  fatner. 
In  the  case  of  Basset  and  Basset, 
Lord  Ch.  Hardwicke  held,  that  a 
pos^uiuous  son,  claiming  under  a 
remainder  in  a  settlement,  was,  by 
construction  of  the  10  &  11  W^  3. 
c*  16.  which  preserves  remainders 
for  posthumous  children,  where  no 
estate  is  limited  to  trustees  for  that 
purpose,  intitled  to  the  mean  pro- 
^ts.  See3Atk.  203.  But  fn  tlie 
same  case,  Lord  Hardwicke  seems 
to  have  taiken  it  for  granted,  that 
on  a  descent  the  mean  profits  belong 
IP  the  uiicle  i  fpr  h^  directed,  that 


the  profits  of  the  estate  descended 
should  be  accounted  for  by  the  un- 
cle, only  from  the  birth  of  the  post- 
humous son.  See  ant.  55  b*  (vol.  t. 
p.  6K).)  where  I.<ord  Coke  puts  the 
case  of  a  daughter's  being  intitled 
against  a  posthumous  brother  to 
corn  sowed  before  his  birth  ;  whirh 
seems  to  shew,  tliat  Lord  Coke  did 
not  consider  the  posthumous  child 
as  intitled  to  any  mran  profits  on  a 
descent.  See  also  Wils.  Kcp.  vol.  2. 
p.  526.  where  Lord  C.  J.  Dc  Grey, 
in  delivering  the  opinion  of  the 
court  of  C.  P.  on  a  question  whe- 
ther a  posthunvms  son  was  actnatlff 
seisedy  denies  that  the  posthumous 
son  in  the  case  of  a  descent,  can 
be  intitled  to  any  profits  received 
before  his  birth,  and  cites  9  H.  6. 
25.  as  an  antliority  hi  poiot.-^ 
[Hargr.n.  4.  lib.  (59).] 

[See  GoodtHle,  d.  Newman  t. 
Newman^  3  Wils.  516.  528.  3d  edjt, 
Aot.  p.  136;  137.  a.  [l).}^Ed.] 
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moiher*s  side:  but  if  he  hath  no  heir  on  the  part  of  hit  fa--  Prrfereneeym^Utn 
iher^  then  the  land  shall  descend  to  the  heirs  on  the  part  of  heir^on  thefmt  •/  tkf 

L         *r      /-■  ev  faihir  ahaU  imkerH  h^ 

the  motner  (l  5).  /ore  hem  ontUfortrf 

the  wutther. 

By  this  it  appearetli,  that  oar  author  divideth  heirs  into  ^^  ]^^* 
heiiB  of  the  part  of  the  father^  aad  into  heirs  of  the  part  of  cettcnt  {Mint, 
the  mother. 


{i)  "  They  of  his  blood  on  the  father's  sideJ*  Here 
it  is  to  be  understood,  that  the  fether  hath  two  imme^ 
diate  bloods  in  him,  viz.  the  blood  of  his  father,  and  the 
blood  of  his  mother  (16).  Both  these  bloods  are  of  the  pnrt 
of  the  father,  (k)  And  this  made  ancient  authors  say,  that  if 
a  man  be  seised  of  lands  in  the  right  of  his  wife,  and  is  at- 
tainted of  felony,  and  after  hath  issue,  this  issue  should  not 
inherit  his  mother,  for  that  he  could  derive  no  blood  in- 
heritable from  the  father.    And  both  these  bloods  of  the 


CO  BractoD^  Kb.  S. 
fol.65.  67,  6S,69,4cc. 
Fleta*  lib.  6.  ca.  i,  t, 
&c.  Britton,  «i.  118. 
119.    PI.  CoBi.  444. 
Clere*!i  cas€.    Tr. 
19  E.  I.  in  Banco 
Rot.  S5.  Lincoln.  VUL 
Scel*^  CMC. 
(k)  Kritton,  fol.  15. 
Fleta,  lib.  1.  ca.  18» 
PI.  Com.  445»  446, 
&c.  cure's  case. 
(1  Sid.  200.) 


( 1 5)  £f  eett  feppinwH  ie  i<mif$  lew 
jnaiica  M,  12  E.  4.    Me$  la  fmt 
tcMus  si  terre  descende  «  un  home  de 
fvt  mm  pergf  fid  dtnia  »m  ismu^ 
qme  mm  jnvchetm  heire  de  part  son 
fere  emkeritera  m  licy  eest  ematoir  U 
pncheim  ^w€  est  del  sank  Upere  de 
fvi  laifei,     Et  pur  defaute  de  iiet 
luire^  eeux  que  sont  de  sank  le  pere 
id  part  le  wtere  U  pere^  S,  lauessa 
imeid  enheriter.    Et  ffU  ny  ad  tiet 
kdre  de  part  le  pere  donques  le  srig' 
uar  atera  le  terre  par  esehete,  Ked. 
Bnt  tins  fMissage  is  not  in  any  edi- 
tiou  prior  to  Redman's,  tuid  seems 
in  iddition  to  iittkton  by  anotber 
band,  and  to  be  an  opinion  extract- 
ed from  12  E.  4.  14.  pi.  12.  which 
is  indeed  cited  in  tne  margin  of 
Redman. — [Hargr.  n.  4.  13  a.] 

<16)  Bot  sometimes  a  man  can 
only  iaye   immediate    inheritable 
blood  from  one  parent,  as  where 
ki$  father  or  motner  is  an  alien  or 
penoo  attainted ;  and  this  it  seems 
^offices  to  enable  children  to  inherit 
from  the  parent,  who  confers  the  in- 
lieritabie  blood,  and  also  to  inherit 
to  each  other.    See  ace.  ante  8  a. 
0.  S.  (vol.  1 .  p.  90.  n.  6.)  and  the  fol- 
Wwing  note  by  Lord  Hale  on  Liord 
Coke's  next  passage,  where  he  men- 
tioBs,  that  according  to  ancient  au« 
thors  the  issoe  of  an  attainted  fa- 
tiiPT  cannot  inherit  to  the  mother. 
**This  seeoBs  not  to  be  law.    A  fe- 
■ale  beretrix  takes  an  alien  to  hns* 
band,  and  they  have  iasoc :  the  issoe 
dttlt  inherit  to  the  mother.    Post, 
Sect  1 14.  and  fol.  33  a.  for  dower 
sf  wife  being  alien  or  attainted*'* 


Hal.  MSS.    To  the  same  parpose  ia 
what  follows,  being  a  note  on  fol.  8  a. 
post,  where  Lord  Coke  asserts,  that 
the  children  of  an  alien  cannot  in* 
herit  to  each  other,  tliongh  he  allows 
that  the  children  of  one  attainted, 
if  born  before  the  attainder,  may. 
*'  Quarre  of  this ;  for  it  seems  the 
blood  of  tlie  mother  soffices  to  make 
them  inheritable  one  to  the  other, 
and  tiui  was  the  principal  reason  in 
Hohbjfs  case."*    Hal.  MSS.     Also 
Lord  Hale,  in  another  note  in  fol. 
8  a.  post,  abridges  the  case  of  Bacorn 
and  Bacon  from  Cro.  Cha.  and  cites 
Stefhens*s  case  in  the  datcky  as  an- 
other case  of  the  same  kind,  and 
then  there  is  the  note  ^ollowin;^. 
*<  Yet  note  that  he  cannot  be  heir 
to  his  mother,  becanse  she  is  an 
alien.   Hasband  denixen  takes  wife 
an  alien,  or  wife  takes  husband  an 
alien,  and  they  have  Issac.  It  seems 
the  issue  sliall  inherit  to  {the  father 
in  the  first  case,  to  the  mother  in 
the  second.    £ryo  videiur^  that  if 
alien  hath  issue  by  denizen  two 
sons,  one  son  shaU'  inherit  to  the 
other,  because  the  mother  is  a  de- 
nizen ;  and  so  in  the  case  of  a  person 
attainted,  having  issae  after  attain- 
der ;  and  this  was  one  of  the  reasons 
ofHo6»y>«ase.»   Hal.  MSS.    This 
doctrine  is  agreeable  to  Lord  Hale's 
argument  when  he  gave  judgment 
in  CoUif^vood  and  yaeSy  cited  ante 
fol.  8  a.  n.  2.  (vol.  1.  p.  90.  n.  6  ) 
and  also  confirms  the  observation 
hazarded  in  n.  5.  foL  8  a.  pott.-* 
[Hargr.  a.7.  I2a.(6ii).] 


108     .  OF  THB  TITLE   TO  BOOK  If* 

*  12  b.  part  of  the  father  must  be  spent  ^before  the  heir  of  the  blood 

(Plowd,  444«)        of  the  part  of  the  mother  shall  inherit,  wherein  ever  the  line  of 

the  male  of  die  part  of  the  father,  that  is,  tlie  posterity  of  such 

male,  be  they  male  or  female,  (nho  ever  in  descents  are  pre* 

ferred,)  must  fail  before  tlie  line  of  the  mother  shall  inherit. 

(019R.S.  Ganr.ioo.  (I)  And  the  reason  of  all  this  is,  for  that  the  blood  of  die 

part  of  the  father  is  more  worthy,  and  more  near  in  judgment 
of  law^  dian  the  blood  of  the  part  of  the  mother  (m). 

BrittoQ,  ca.  lis.  ii9t      ^'  Before  any  of  the  blood  on  the  mother^s  nde.**    And 

*  it  is  to  be  observed,  that  the  mother  hath  also  two 
immediate  bloods  in  her,  viz.  her  fatber^s  blood,  and  her 
mother's  blood.  Now  to  illustrate  all  this  by  example, 
Robert  Fairefield,  son  of  John  Fairefield  and  Jane  Sandie, 
takes  to  wife  Ann  Boyes,  daughter  of  John  Boyes  and  Jane 
Bewpree,  and  hath  issue  William  Fairefield,  who  purchaseth 
lands  in  fee.  Here  William  Fairefield  hath  four  immediate 
bloods  in  him,  two  of  the  part  of  his  father,  viz.  the  blood 
of  the  Fairefields,  and  tlie  blood  of  the  Sandies,  and  two  of 
the  part  of  his  mother,  viz.  the  blood  of  the  Boyses,  and 
the  blood  of  the  Bewprees,  and  so  in  both  cases  upward  in 
irffinitum.  Now  adu)it  that  William  Fairefield  die  without 
issue,  first  the  b)ood  of  the  part  of  his  father,  viz.  of  the 
Fairefields,  and  for  want  thereof  the  blood  of  the  Sandies 
(for  both  these  are  of  the  part  of  the  father),  if  both  these 
fail,  then  the  heirs  of  the  part  of  the  mother  of  William 
Fairefield  shall  inherit,  viz.  first  the  blood  of  the  Boyses, 
iipd  for  default  thereof,  the  blood  of  the  Bewprees, 

12  R»  (^m^  And  note,  it  is  an  old  and  true  makim  in  law,  that 

Sffr^*o7<Er/«S^  "^"^  ■***"  inherit  any  lands  as  heir,  but  only  the  blood  of  the 
fwrduuert  fij-at  purchaser  (n),  for  (•)  refert  a  quo  fiat  perqnisitum.     As 

Clere'scafleW!,'    '    for  example,  Robert  Coke  taketh  the  daughter  of  Knightley 
2*^&c***Bra'tf  rb*«*  *^  ^*'^'  ""**  purchaseth  lands  to  him  and  to  his  heirs,  and  by 

fol. 65.  67 f  68,  69, See  ■ »■  ■    ' 

#AV^5*  ^^'  ^%  «  (^^  ^*  ****  *®"  **"**  ^  admitted  before  the  dauchter ;  and  the  broUier 

«a   «in   «*^*        V  "  preferred  before  the  sister;  and  the  uncle  before  the  aunt,    ThU  pre- 

29,  SO.  38.    49  £.  3.  ference  of  males  to  females  is  evidently  derived  from  the  feudal  law ;  but 

^   jf  ^^         ^1  t;  our  law  does  not  extend  to  a  total  exelnsion  of  females,  as  the  Salic  law,  aiid 

^^K   jb^J^         «?"*'  Others,  where  feuds  were  most  strictly  retained :  it  only  postpones  them  to 

445.  «  430.     7  £.6.  males;  for  though  daughters  are  excluded  by  sons,  yet  they  succeed  before 

?yf     J.  *tJri?^*  ^t  ■"?  collateral  relations,  u  Hal.  Hist.  c.  11.  p.  116.  f  Bl.  Com.  Sl4.—[ £ii.] 

•  F   i    o       Kv'  2'  ^^^  '^^^  ^"'  purchaser,  perquMsitor^  Is  he  who  first  acquired  the  estate 

4S  E.  3. 10.    45  E.  3.  to  bis  family,  whether  by  sale,  gift,  devise,  or  my  other  mode,  except 

Releases  28.    7  H.  5.  only  that  of  fiescent.    «  Bl,  Cpm.  JSO.    And  see  n.(0)  infra.— [fi<*'] 
3*  4.     8  Ass«  6.  - 

36Au.  f.  5  £.4. 7.  3U.5.  nH.7.53.  40  Ass.  6.  Ri^tcllffe*8  case.    3  Ck>.  49*  (Ante,  2^  b.) 
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Knightley  bath  issue  Edward,  none  of  the  blood  of  the 
Knightleys,  though  they  be  of  the  blood  of  £dward^  shall 
juherit,  albeit  he  had  no  kindred  but  them,  because  they  were 
not  of  the  blood  of  the  first  purchaser  (o),  viz.  of  Robert 
Coke  (17). 

BUTy  if  a  man  murrieth  an{lB)  inheritrix  of  lands  infee-'    LITTLETON. 
simple f  who  have  issue  a  son,  and  die,  and  the  son  enter  into     [Sect.  4.  12  a.] 
the  tenemefits,  as  son  and  heir  to  his  mother,  and  after  dies  f^Jha-ifore  idiere 

'  ^  /  ./  lands  descend  from  the 

without  issue,  the  heirs  of  the  part  of  the  mother  ought  to  mother^  the  heirs  ex 

inherit,  and  not  the  heirs  of  the  part  of  the  father.    And  herU. 

if  he  hath  no  heir  on  t/ie  part  of  the  mother,  then  the  lord, 

of  whom  the  land  is  holden,  shall  have  the  land  bj/  escheat. 

{]9)In  the  same  manner  it  is,  if  lands  descend  to  the  son  of  And  I  eomerso, 

the  part  of  the  father,  and  he  entereth,  and  afterwards  dies 

without  isiue,  this  land  shall  descend  to  the  heirs  on  the  part 

of  the  father,  and  not  to  the  heirs  on  the  part  of  the  mo^ 

ther.    And  if  there  no  heir  of  the  part  of  the  father,  the 

lard  of  whom  the  land  is  holden  shall  have  the  land  by 

tuheat.    And  so  see  the  diversity,  where  the  son  purchaseth 

lands  or  tenements  in  fee-simple,  and  where  he  cometh  to 

(17)  **  And  therefore  if  Uie  lieir  (18)  feme,  L.  and  M.   Roh.  P. 

0f  the  part  of  the  father  be  attaint-  Red. 

ed,  t2ie  laud  shall  escheat.  49  Ass.  (19)  All  between  En  mernne  and 

p,  4"    Hal.  M!$S.«r{Hargr.  n.  6.  sic  tide  omitted  in  Red. 

'  f  O)  Tkis  mle,  which  was  entirely  nnknown  among  the  Jews,  Greeks 
aod  Romans,  is  plainly  derived  from  the  fendal  law  ;  for  when  fends  first 
became  hereditai^,  no  person  cotild  succeed  to  a  feudum  norum  but  tlie 
lineal  descendants  of  the  person  who  first  acqnired  it,  who  was  called 
\iit  perquisUor.    So  that  if  a  person  died  seised  of  a  feud  of  his  own  ac- 
qBirio|r,  without  leaving  issue,  it  did  not  go  to  his  brothers,  but  reverted 
to  Uie  donor.    But  if  it  was  a  ftudum  anliquum,  tliat  is,  if  it  had  descended 
to  tbe  vassal  from  lits  ancestom,  then  his  brothers,  or  such  other  collateral 
feiationa  as  wore  descended  from  the  person  who  first  acqnired  it,  might 
Mcceed.     However,  when  the  fendal  rigoni*  was  in  part  abated,  a  method 
VBS  invented  to  let  in  the  collateral  relations  of  the  first  purchaser  to  tho 
inheritance  by  granting  a  feudum  novum,  to  hold  ut  feudum  ctattgnum,  that 
is,  with  all  the  qualities  annexed  of  a  feud  derived  from  his  ancestors ;  and 
then  the  collateral  relations  were  permitted  to  succeed  even  in  infinitum, 
boeaose  tbey  might  have  been  of  the  blood  of  the  first  imaginary  pur. 
rliaser.    In  imitation  of  this  rule,  it  has  long  been  establi^thed,  that  every 
acqnisition  of  an  estate  in  fee-simple  bv  purchase,  is  considered  by  the 
Eoj^ish  faiw  as  a  feudum  antiquum^  or  /end  of  indefinite  antiquity;  and 
tberefore  the  collateral  kindred  of  the  grantee,  or  descendants  from  any 
of  hit  lineal  ancestors,  by  wliom  the  lands  might  have  possibly  been  pur- 
chased, are  capable  of  being  called  to  the  inheritance*    But  when  an 
estate  has  really  descended  in  a  course  of  inheritance  to  the  person  last 
tetsed,  the  strict  rule  of  the  feudal  law  is  still  observed ;  and  none  are 
•dinitted  but  the  heirs  of  those  through  whom  tlie  inheritance  has  passed ; 
for  all  others  have  demonstrably  none  of  the  blood  of  the  first  purchaser 
io  them,  and  therefore  shall  never  succeed.    Descents  ex  parte  patemA  et 
•aiemk  depend  on  this  distinction,    2  151.  Cora.  '^'20.  2^^,    Infra.  12  a. 
i  MaL  HUt  120.— [£d.] 
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ihem  by  deseeni  on  the  part  of  kit  mother,  or  on  the  pari  of^ 
his  father. 


15  a. 

(u)  39  E.  3.  S9. 
49  £•  5^  12. 


leb. 

Whai  ghaU  be  a  pur- 
ehue  md  break  tke  dt* 
icfltf ,  eoeiMio  enlitU 
thewUemal  heir  to  a 
fr^erenee  over  tke  ma- 
iernal  hek-f  or  not. 


9  H.  7.  «4.    (Plowd. 
47.    AaUftOt.) 


**  But  if  a  man  marrieth  an  inheritrix,  bjcr  Here 
there  is  another  maxim^  (n)  that  whensoever  lands  do  de- 
scend from  the  part  of  the  mother,  the  heirs  of  the  part 
of  the  father  shall  never  inherit.  And  likewise  when  lands 
descend  froixi  the  part  of  the  father^  the  heirs  of  the  part  of 
the  mother  shall  never  inherit  (SO).  Utt  uc  patema  paternis, 
et  i  eonverso,  materna  maternis.  For  more  manifestation 
hereof,  and  of  that  which  hereafter  shall  he  said  touching 
descents,  see  a  table  in  the  beginning  of  this  chapter. 

It  ia  necessary  to  be  known  in  what  cases  the  heir  of  the 
part  of  the  mother  shall  inherit,  and  where  not.  If  a  mao 
be  seised  of  lands  as  heir  of  the  part  of  his  mother,  and 
maketh  a  feoffment  in  fee,  and  taketh  back  an  estate  to  him 
and  to  his  heirs,  this  is  a  new  purchase,  and  if  he  dieth 
without  issue,  the  heirs  of  the  part  of  the  father  shall  first 
inherit  (21).    If  a  man  so  seised  maketh  a  feoffment  in  fee 


(20)  '<  Bat  if  the  eldest  son  pnr- 
chases  land,  and  it  descends  to  tlie 
votmgest  son,  and  lie  dies  without 
heir  of  tlie  part  of  the  father,  it 
shall  descend  to  the  heir  on  the  part 
of  tlie  mother  -,  because  they  have 
one  and  the  same  mother."  Hal. 
MSS.— [Hargr.  n.  5.  IS  a.  (67).] 

[But  Lord  Hale,  in  2  Hist.  127. 
observes,  that  if  the  son  purchases 
lands  and  dies  without  issue,  and 
it  descends  to  any  heir  of  tlie  part 
of  the  father,  then  if  the  line  of 
the  father,  qfter  entry  and  jMSfesfum, 
fail,  it  shall  never  return  to  the 
line  of  the  mother;  though  in  the 
first  instance,  or  first  descent  from 
the  son,  it  might  have  descended 
to  the  heir  of  Uie  part  of  the  mo- 
ther :  for  by  this  descent  and  seisin 
it  is  lodged  ui  the  father's  line,  to 
whom  the  heir  of  the  part  of  the 
mother  can  never  derive  a  title,  as 
heir,  but  it  shall  rather  escheat. 
But  if  the  heir  of  the  part  of  the 
father  had  not  entered,  and  then 
that  line  had  failed,  it  might  have 
descended  to  the  heir  of  the  part 
of  the  mother,  as  heir  to  the  son.] 
-[£rf.] 

(21)  But  here  Lord  Coke  must 
be  understood  to  speak  of  two  dis- 
tinct conveyances  in  fee ;  the  flrH 
passing  the  use  as  well  as  the  pos- 
session to  the  feoffee,  and  so  com- 
pletely divesting  the  feoffor  of  all 


interest  in  the  land ;  and  the  second 
re^panting  the  estate  to  him.  For 
if  in  the  first  feofiment,the  use  had 
been  expressly  limited  to  the  feoffor 
and  hift  heirs,  or  if  there  was  no 
declaration  of  uaes*  and  the  feoff- 
ment was  not  on  such  a  considera- 
tion as  to  raise  an  use  in  the  feoffco, 
and  consequently  the  use  resulted 
to  the  feoffor,  in  cither  case  he  is  in 
of  bis  ancient  use,  and  not  by  pur- 
chase. Adj.  ace.  3  Lev.  406.  and 
8  Salk.  59.  and  see  ace.  post,  13  n, 
and  ant.  22  b.  (p.  140. 143.)  What 
shall  be  a  purehiuef  and  break  the 
deaeentf  so  as  to  entitle  the  patemni 
heir  to  a  preference  over  the  wuder^ 
nal  heir,  particularly  in  the  case  of 
a  devise  to  the  heir,  the  student  may 
Inform  himself  by  the  authorities 
cited  inVm.  Abr.  Hmir^  W.  1.  2.  to 
which  add  Bvttey  and  TretUHen^ 
Mo.  278.  Hmde  and  Lyon,  3  Ijcon. 
64. 70.  and  Dy.  124.  Hammcoirth  and 
/V«<«y,  Cro.  EUz.  833. 919.  Brown 
andTaylofy  Cro.  Cha.  38.  Clark 
and  SmUk^  t  Salk.  241.  and  1  Lntw. 
793.  Smith  and  Triggy  8  Mod.  25. 
and  1  Stra.  487.  lUteUff^e  cnse^ 
1  Stra.  2d7.  MaHin  and  Strmekmn^ 
1  Wils.  Part  1.  p.  66.  and  HwrU  and 
The  Earl  of  PVinehelsea^  Bur.  4.  pt. 
V.  2.  p.  879.  In  tliis  last  case,  a 
feme  covert  by  foreo  of  a  power 
appointed  bvtri/l  to  her  heir  in  fee, 
but  charged  the  hud  with  debts 
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upon  condition,  and  die,  tlie  heir  of  (he  part  of  the  father, 

which  is  the  heir  at  the  common  law,  shall  enter  for  the  cod* 

dition  broken,  but  the  heir  of  the  part  of  the  mother  shall 

enter  upon  him,  and  enjoy  the  land,     (o)  A  man  so  seised  (o)  7  H.  6.  4.    i  C04 

maketh  a  f(^offnient  in  fee,  reserving  a  rent  to  him  and  to  his       ' 

heirs,  this  rent  shall  go  to  the  heirs  of  the  part  of  the  fa* 

dier  (p) ;  but  (p)  if  he  had  made  a  gift  in  tail,  or  a  lease  for  (p)  5  E.  2.  tit.  Atow« 

life,  reserving  a  rent,  the  heir  of  the  part  of  the  mother  shall 

have  the  reversion,  and  the  rent  also  as  incident  thereunto 

shall  pass  with  it ;  but  the  heir  of  the  part  of  the  mother 

shall  not  take  the  advantage  of  a  condition  annexed  to  the 

same,  because  it  is  not  incident  to  the  reversion,  nor  can 

pass  therewith,     (q)  If  a  man  had  been  seised  of  a  manor  {q)  5  E.  x   Avowry 

as  heir  on  the  part  of  his  mother,  and  before  the  statute  of  ^q^^  s^b.) 

Quia  empiores  terrarum^  had  made  a  feoffment  in  fee  of  par- 


and  lef(icies ;  and  it  was  adjudged 
ibB.  R.that  the  heir  took  byt/^- 
Mast,  and  that  the  aupolntment  had 
DO  other  operation  man  muking:  the 
estate  sabject  to  the  debts  anil  le- 
l^cies.  One  Ieadtn«  principle, 
which  thtf  and  the  other  authorities 
seeoi  clearly  to  establish,  is,  that 
whctterer  a  derwr  gives  to  Ihe  heir 
the  same  estate  in  quality  as  he 
woold  liaveby  descent  j  he  shall  take 
by  the  kiiter,  which  is  the  title 
nioxt  fovoared  by  the  law ;  and  that 
merely  chargiag  the  estate  with 
debts  or  legacies  will  not  break  the 
descent.  This  is  only  one  of  the 
miioy  useful  propositions,  which 
mi«lit  be  extracted  on  the  subject 
H  the  result  of  the  long  list  of  cases 
before  cited,  if  this  was  the  proper 
place  for  a  discussion  so  nice  and 
difficult.— [Hargr.  n.  j2. 12  b.  (63).] 
[See  ace.  that  a  feoO'ment  and 
rc-feoffmeut  break  the  line  of  de- 
scent, 7  T.  R.  1().5.  So  where  a 
person  seised  in  fee  of  a  cop>hold 
of  inheritance  by  descent  ex  parte 
mtternikf  surrendered  the  same  to 
the  use  of  himself  for  life,  remain- 
der to  such  persons  and  for  such 
estates  as  he  should  by  deed  or  will, 
attested  by  three  witnesses,  ap- 
point, remainder  in  default  of  ap- 
pointment to  himself  in  fee ;  after 
which  be  made  a  mortgage,  and 
^arrendered  to  the  use  of  the  mort- 
gagee in  fee,  who  upon  repayment 
of  the  principal  and  interest,  sur- 


rendered again  to  the  mortgagor  ? 
it  was  held  that  the  line  of  descent 
was  thereby  broken,  and  that  the 
estate  descended  to  the  paternal 
heir.  ilo«,  d.  Harmah  ▼.  MorgoM^ 
7  T.  R.  103.  ^o  a  fine  sicr  grant 
et  render  will  break  the  descent, 
Dy.  '237.  Price  v.  JLaiig/brd,Carth. 
140.  1  Salk.  91? ;  for  it  has  the  like 
operation  as  a  feofiineut  and  re^fe-' 
oft'ment.  Watk.  Dcsc.  185.  iPrest. 
Conv.  SIO.  But  it  is  otherwise  of 
a  finesur  cognizance  de  droit  come 
ceo;  for  the  former  is  the  only  sort 
of  tine  wliich  gives  a  iietr  estate, 
Watk.  Uesc.  185.  So^  with  re- 
spect to  a  recovery,  if  no  uses  be. 
declared,  nor  any  raised  to  the  re- 
cover or,  its  operation  is  the  same 
as  to  this  point,  as  a  feoffment  or 
tine.  Each  of  the«ie  conveyances 
pasacs  a  fee,  1  Bnrr.  9^;  but  the 
fee  elfected  by  either  is  immedi- 
ately to  the  use  of  the  person  con- 
veying (if  such  appears  to  be  the  in* 
tention  of  the  parties,  Gi lb.  Kep.  17. 
Dongl.  :i6.) ;  and  as  he  is  thus  in 
of  his  ancient  uiCf  and  the  statute 
imiting  the  possession  to  it,  he  is 
considered  as  in  of  his  old  estate; 
and  consequently  the  descent  re- 
mains as  before.  1  And.  1^.  Hob. 
27.  9  Co.  7  b.  Oy.  146.  pi.  70, 71. 
^iirowul.  171.  Cro.Jac.6<13.  Oilb. 
Kep.  16. 18.  1  Atk.  9.  9  Mod.  172. 
1  Wils.  74.  Watk.  Desc.  186, 187.1 
^[Ed.] 


(F)  It  may  be  further  observed,  that,  as  the  renewal  of  a  lease  is  con- 
sidered as  a  new  acquisition,  the  person  renewing  becomes  a  purchaser, 
and  the  descent  is  thereby  altered.  Mason  ▼.  Day,  Pfec  in  Ch.  319* 
f*eir$o»  V.  Skare^  1  Atk.  480.    3  Cru,  Dig,  397.— [tVJ 
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eel  to  hold  of  him  by  rent  aod  service,  albeit  they  be  newly 
created,  yet  for  that  they  are  parcel  of  the  manor,  they  shall 
with  the  rest  of  the  manor  descend  to  the  heir  of  the  part  of  the 
mother,  quia  multa  transeunt  cum  universUate  qua  per  se 
non  transeunt.  If  a  man  hath  a  rent*seck  of  the  part  of 
his  modier,  and  the  tenant  of  the  land  •granteth  a  distress  to 
him  and  to  his  heirs,  and  the  grantee  dieth,  the  distress  shall 
go  with  the  rent  to  the  heir  of  the  part  of  the  mother,  as  inci- 
dent or  appurtenant  to  the  rent,  for  now  is  the  rent-seek  be- 
come a  rent-charge  (£2). 


(r)  5  E.  4.  4.    1  Co.        (r)  A  man  so  seised  as  heir  on  the  part  of  his  mother 
S7  H.  8.  Dier.  Buck-  maketh  a  feoffment  in  fee  to  the  use  of  him  and  his  heirs, 

Sll-d?  *]^kf  93?*  ^*  *®  "^  *^^"8  a  *"«  in  ^™8t  and  confidence  shall  ensue  the 
13  H.  7.  6.    (2  Rol.    nature  of  the  land  (23),  and  shall  descend  to  the  heir  on  the 

Abr.  780.  Ante,  23  a.         ,    r  i  .i  ^  »   a  ■      i  •  i_  •      j?  .i 

rosty27i  b.  1  Co.  127.  P^i't  of  the  mother,    (s)  A  man  hath  a  seignory  as  bev  of  the 
Sue  E.'  3  *  ^gJte.    P*''^  °f  **"  mother,  and  the  tenancy  doth  escheat,  it  shall  go  to 

the  heir  of  the  part  of  the  mother.  If  the  heir  of  the  part  of  die 
mother  of  land  whereunto  a  warranty  is  annexed  is  impleaded 
and  vouch,  and  judgment  is  given  agamst  him,  and  for  him 

(I)  PI.  Com.  29S.  and  to  recover  in  value,  and  he  dieth  before  execution  ("/j,  the 
613.  See  more  of  this  ,.^,  .     *>    %  i«i«  i- 

in  the  Chapter  of        heir  of  the  part  of  the  mother  shall  sue  execution  to  have  m 

warranties.  value  against  the  vouchee,  for  the  effect  ought  to  pursue  the 

cause,  and  the  recompense  shall  ensue  the  loss  (g). 


(22)  Ace.  8  Co.  54a.^[Hargr. 
I1.1.  13  a.] 

(23)  The  better  reason  seems  to 
be,  that  the  use  being  the  same  as 
it  was  before  the  feofiinent,  it  is 
the  old  nse  which  continues.  As 
to  an  use's  cnsning  tlie  nature  of 
the  laudy  see  1  Co.  127.  2  Co.  58. 
and  Bac.  Read,  on  Stat.  Uses,  8vo. 
ed.  308.  in  which  latter  book  the 
autlior  controverts  the  generaUiy  of 

..  the  doctrine,  which  certainly  ought 
to  be  understood  with  many  restric- 
tions, and  considers  at  large  Uie 
differences  between  uses  and  the 
2aiid  itself,  or  rather,  as  he  expresses 
himself,  between  uses  and  cases  of 
possession.  Lord  Bacon's  Reading 
on  the  Statute  of  Uses  is  a  very 


profound  treatise  on  the  subject, 
so  far  as  it  goes,  and  shews  that 
be  bad  the  clearest  conception  of 
one  of  the  most  abstruse  parts  of 
our  law.    What  might  we  not  have 
expected  from  the  hands  of  such  a 
master,  if  hb  vast  mind  bad  not  so 
embraced  within  its  compass  the 
whole  field  of  science,  as  very  much 
to  detach   him   from  professional 
studies  ?    It  mav  be  proper  to  ob- 
serve, that  all  the  editions  of  Lord 
Bacon's  Reading  on  Uses  are  print- 
ed with   such  extreme  incorrect* 
ness,  that  many  passages  are  ren- 
dered almost  unintelligible,  even  to 
the  most  attentive  reader.    A  work 
so  excellent  deserves  a  better  edi* 
tion.— [Hargr.  n.  i,  13  a.  (64).] 


(Q)  A  trust  estate  Is  descendible  in  the  same  manner  as  a  legal  one ; 
so  where  a  trust  estata  descends  from  the  mother,  it  will  go  to  the  heirs 
ex  parte  matenA.  But  where  the  legal  estate  descends  ex  parte  matenA^ 
and  the  trust  estate  ex  parte  paiemA,  or  rice  versAy  the  trust  estate  will 
merge  in  the  legal,  and  both  will  follow  the  line  through  which  the  legal 
estate  descended.  Gooirigkt  v.  WeUs,  Dougl.  771.  Bnt  where  a  person 
devised  his  real  and  personal  estate  to  his  wife  in  trust  for  theoiaioteQWCi 
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IF  a  man  giveth  lands  to  a  man^  to  have  and  to  hold  to 
him  and  his  heirs  on  the  part  of  his  mother,  yet  the  heirs  of 
the  part  of  the  fiither  shall  inherit^  for  no  man  can  institute 
a  new  kind  of  inheritance  not  allowed  by  the  law,  and  the 
woids  (of  the  part  of  his  mother)  are  void  (r),  as  m  the  case 
that  Littleton  putteth  in  this  chapter.  If  a  man  giveth  lands 
to  a  man  to  him  and  his  heirs  male,  the  law  rejecteth  this 
word  male,  because  there  is  no  such  kind  of  inheritance,  (Ante,  S7a«) 
whereof  you  shall  read  more  in  his  proper  place. 

A  man  hath  issue  a  son,  and  dieth,  and  the  wife  dieth  also, 
lands  are  letten  for  life,  the  remainder  to  the  heirs  of  the 
wife,  the  son  dieth  without  issue,  the  heirs  of  the  part  of  the 
fadier  shall  inherit,  and  not  the  heirs  of  the  part  of  the  mo- 
ther, because  it  vested  in  the  son  as  a  purchaser.  And  the 
rule  of  Littleton  holdeth  as  well  in  other  kind  of  Inheritances, 
as  in  lands  and  tenements,  (u)  And  therefore  if  there  be  (»)  38  £•  S.  is. 
lord,  feme  mesne,  and  tenant,  and  the  mesne  bind  herself 
and  b&r  beirs  .by  her  deed  to  the  acquittal  of  the  tenant,  the 
mesne  take  husband,  the  tenant  by  his  deed  granted  to  the 
husband  and  his  heirs,  that  he  or  his  heirs  shall  not  be  bound 
lo  acquittal,  the  husband  and  wife  have  issue,  and  die,  this 
issue,  being  bound  as  heir  to  his  mother,  shall  not  take  bene- 
fit of  the  said  grant  of  discharge,  for  that  extends  to  the 
heirs  of  the  part  of  the  father,  and  not  to  the  heirs  of  the 
part  of  the  mother,  and  therefore  the  heir  of  the  part  of  the 
modier  was  bound  to  the  acquittal  (24).  And  thus  much, 
for  the  better  understanding  of  Littleton's  cases  concerning 
the  heir  of  the  part  of  the  mother,  shall  suffice  (£^). 

(«4)  **  Nota,  it  was  jprant  and  (S5)  <'  7  H.  6.  3.  by  Cottesmore, 

release;  batrsfk  Ubri  is,  because  If  lord  Ukes  tenant  to  wife,  and 

the  hastMnd  was  not  charged,  ex-  dies  having  issue,  which  dies  with- 

eept  doring  the  coverture,  and  by  out  issue,  the  seignory  is  revived, 

ressoa  of  ttiat  the  discharge  doth  and  the  tenancy  shall  go  to  the  heir 

not  eztend  farther."    Hal.  MSS.—  of  the  part  or  the  mother."    Hal. 

[Haigr.  n.  3. 13  a.  (65).]  MSS.-^Hargr.  n.  4. 13  a.  {66).] 

•f  his  only  daai^ter  till  she  arrived  at  twenty-one ;  and  in  case  of  her 
death  tinder  twenty-one,  then  to  his  wife ;  it  was  held,  that  the  daughter 
took  a  present  limited  fee,  either  bv  descent  or  by  implication  under  the 
will,  upon  the  contingency  of  her  dying  under  twenty-one ;  and  that  the 
aether  took  an  executory  devise  in  fee,  which,  upon  her  death  before 
the  daughter  attained  twenty-one,  descended  to  the  daughter ;  and  that 
the  daughter  afterwards  dying  before  she  attained  twenty-one,  such  exe- 
cntory  interest,  which  did  not  unite  with,  nor  was  merged  in  the  fee 
which  she  had  ex  parte  paienA  during  her  life,  descended  to  her  heirs  ex 
pvte  m^enL    G^odiUk,  d.  Vincent  v.  IVhite,  15  East,  174.    Si  N.  R.  383. 

(R)  See  Dongl.  773.^[£</.] 
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(•)  Sect.  147.  149. 
248.  289.  417.  667, 
Ac* 

I-ITTLETON. 

[Sect.  5.  13  b.] 

Rigkt  qf  pivmogenU 


*^And  80  UBj  Sfc.**  This  kind  erf  speech  is  often  used  by 
oar  audior,  and  doth  ever  import  matter  of  excellenjt  ob^ 
senrationy  which  you  may  find  in  the  sections  noted  in  the 
margin  (*). 

ALSO,  if  there  he  three  brethren,  and  the  middle  brother 
purchaseth  land*  in  fee-simple,  and  die  witbeat  iswe,  tie 
elder  brother  shall  liave  the  land  by  descent,  and  not  the 
younger  {^6),  Sfc.  And  also  if  there  be  three  brethren,  and 
the  youngest  purchase  lands  in  fee-simple,  and  die  with^ 
out  issue,  the  eldest  brother  shall  have  the  land  by  descent, 
and  not  the  middle,  for  that  the  eldest  is  most  worthy  of 
blood* 


I3b. 


Now  cometh  our  author  to  the  descent  between  brethren^ 
Mhich  he  purposely  omitted  before. 


14  a. 


^  The  eldest  is  most  worthy  of  blood  (s)/*  It  is  a  maxim 
in  law,  that  the  next  of  the  worthiest  blood  shall  ever  in- 
herit»  as  the  mab  and  all  descendants  from  him  before  tha 


(36)  ^*  But  if  tbe  land  purchased 
Bv  the  middle  brother  was  holdeD 
of  the  elder  brother,  who  accepts  ho- 
mage of  him,  the  land  shall  descend 
to  Uie  younger  brother  by  13  E.  1. 
Avowry  2S5."  Hal.  MSSw— [Hargr. 
n.  3. 13  b.  (72).] 

(ThiS'  distinction  waa  a  conse- 
quence of  the  feudal  maxims  gtiod 
nemo  potest  esse  teneno  et  domtnuSy  et 
homagitan  repelUt  perquisUum*  The 


feudal  law  had  a  peculiar  avernon 
at  joining  again  tbe  property  and 
superiority  in  one  person,  when 
they  had  been  once  disjointed.  The 
whole  system  was  built  on  the  dis- 
tinct rights  of  superior  and  Ysanl ; 
and  the  blending  these  two  charac- 
ters in  one  person,  appeared  to  b« 
the  blending  of  contrary  qnalitiea 
together.  Dalrym.  F.  P.  c.  5.  p* 
208.>-{£d.] 


(S)  By  the  law  of  England,  without  a  special  custom  to  the  contrary, 
where  there  are  two  or  more  males,  in  equal  degree,  the  eldest  only  shall 
inlierit,  but  the  females  altogether.  2  Hal.  Hist.  c.  11.  p.  Il9.  S  BI* 
Com.  214.  Ant.  164  a.  toI.  l.  p.  682.  685.  Tills  right  of  primogeniture  in 
males  seems  anciently  to  have  obtained  only  among  the  Jews :  the  Greeks, 
Romans,  Britons,  and  Saxons,  and^ven  originally  the  feudists  divided  the 
lands  equally;  some  among  all  the  children  stt  large,  some  among  tlie males 
only.  2  Bl.  Com.  214,  215.  But  though  upon  the  first  introduction  of 
hereditaryjsuccession  in  feuds  they  descended  to  all  the  sons,  yet  that 
course  was  afterwards  changed  in  consequence  of  a  constitution  of  the 
Emperor  Frederick.  The  doctrine  of  primogeniture  was  first  Introdoced 
into  England  by  William  the  Conqueror.  Ant  64  a.  n.  (3),  voL  1'.  p.  244. 
It  appears  from  Glanvil,  in  the  passage  cited  by  Lord  Coke  a  few  lines 
below,  tliat  in  the  reign  of  Henry  the  second,  estates  held  by  military 
service  descended  to  the  eldest  son  only }  and  estates  held  in  socage  were 
partible  among  all  the  sons,  Glanvil,  lib.  7.  c.  3. :  and  the  right  of  primo- 
geniture seems  to  have  been  fully  established  in  the  reign  of  Henry  tbe 
third  in  socage  lands,  as  well  as  in  lands  held  by  knight-service.  Bract. 
64  b.  As  to  the  females,  they  arc  still  left  as  they  were  by  the  ancient 
law  ;  for  as  tliey  were  all  equally  incapable  of  pei'forming  any  military 
service,  there  could  be  no  reason  for  preferring  the  eldest.  2  Bl.  Com. 
«16.— [£d.] 
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female,  and  the  female  of  the  part  of  the  father  before  the 

male  or  female  of  the  part  of  the  mother,  &c.  because  the 

female  of  the  part  of  the  fatlier  is  of  the  worthiest  blood. 

(9)  And  therefore  among  the  males  the  eldest  brother  aud  (ir)  Brittoii,eap.  ii9« 

his  posterity  shall  inherit  lands  in  fee-simple  as  heir,  before  ^7?/ ^9^' 3  £."§;  ^ 

any  younser  brother,  or  any  desceudiuir  from  him,  because  2.^*1?"  P^^^  ^^^' 

^  "'.  ~^         .  .  Stantord  prar.  52. 58. 

(as  Littleton  saith)  he  is  most  worthy  of  blood.     Quod  prius  3  E.  1.  tit.  Avowry 

ta  digmktt  e$t,  and  qui  prior  est  tempore  potior  est  jure.    Si  cent.  eo.    Bri.  Ubt4. 

gitis  plttregJUios  kabuerit,  jus  proprietaiis  primo  descettditad  ^^^^   GUnvuVb  7 

frimogemtum,  ed  quod  iutentui  est  primd  in   reruns  no-  <»•  i-    Mirror,  gb.  l. 

tmL     In  king  Alfred's  time  knights  fees  (27)  descended  to 

the  eldest  son,  for  that  by  division  of  them  between  males 

the  defience  of  the  realm  might  be  weakened ;  but  in  those 

days  socage  fee  was  divided  between  die  heirs  male,  and 

dierewith  agreetfi  Glanvill.   (*)  Citm  quis  hareditatem  habens  (*)  GlanviL  Ub.  r. 

wsoriatur,  Sfc,  si  plures  reliquerit  JiUos,  tunc  distinguitur  pu  coiiu^'29  b.   ^ 

«f  rJiBi  iUe  /uerit  miles,  she  per  feodum  militare  tenenSf  cut 

Uber  sQckmannuSj  quia  si  mUes  f  uerit  autper  miUtiam  tenens, 

tune  secundum  jus  regni  Anglut  primogenitus  filius  patri 

succedit  in  toto,  S^c.  si  vero  Juerit  liber  sockmannus,  tunc 

qmdem  ditidetur  htereditas  inter  omnts  JUios,  4r<^.  (28)    But 

hereof  more  shall  be  said  hereafter  in  his  proper  place. 

ALSO,  it  is  to  be  understood,  that  none  shall  have  land  of  LITTLETON* 
fee^mple  by  descent  as  heir  to  any  man,  unless  he  be  his  heir     [Sect.  6.  14  a.] 
of  the  whole  blood.  For  if  a  man  hath  issue  two  sons  by  divers  mSa**^ 
venters,  and  the  elder  purchase  lands  in  fee-simple,  and  die 
mthasU  issue,  the  younger  brother  shall  not  have  the  land,  but 
the  sutde  of  the  elder  brother,  or  some  other  his  next  cousin, 
AaU  have  the  same,  because  the  younger  brother  is  but  of 
half  blood  to  the  elder(29). 


(f7)  Here  lord  Coke  writes,  as 
takiaf  it  for  granted,  that  feudal 
tenures  sabsisted  in  Eoji^land  before 
tbe  Cooooest.  Hot  iJus  is  a  cou- 
troveftea  Doint  amongst  oor  i>est 
writers.  See  ante,  64  a.  where  a 
note  Is  gireo  en  this  snbiect.  (Ant. 
▼ol.  1.  p.  24^  n.  S.)— [Hargr.  n.  l. 
14  a.] 

(SB)  See  in  Robins.  Gavelk.  an 
c1ad>orate  dissertation  on  the  origin, 
antiquity,  and  nntversality  of  par- 
tible descents.  The  author  pur- 
sues his  subject  amons^t  the  Jews, 
Gre^s,  and  Romans,  and  after^ 
vards  amongst  most  of  the  modern 
nations  la  Eorope,  and  then  pro- 


ceeds to  enquire  into  the  state  of 
our  own  law  of  descents  before  the 
Conquest.  See  page  20.  See  also 
Lord  Hale^s  learned  researches 
into  the  hisrorr  of  the  law  of  de- 
scents in  his  Hist*  of  the  C.  L. 
C.  11.  p.  206.— [Hargr.  n.  2. 14  a. 

(29)  But  daughters  by  different 
femes,  though  tliey  cannot  inherit 
to  each  other,  may  inherit  together 
to  their  father,  because  the  descent 
is  immediaie  from  the  father.  See 
R.  Robins.  Disc,  on  Inher.  2d  ed. 
p.  37.  and  Bro.  Abr.  Descent,  pi. 
SO.  and  1  Ro.  Abr.  627.— [Hargr. 
11,5.14  a.  (75).] 
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(jr)  Bracton,  lib.  •!• 
Idem.  lib.  2.  fol.  6S» 
Britton,  cap.  119. 
Fleta,  lib.  6.  ca.  1. 
1  E.  3.  19.    John 
Giffbrd^s  case. 
SI  £.  3.  Conterpl.  de 
Voucher  88.    40  Ass. 
6.  4  £.  2.  Formd.  49. 
Vid.  Ratcliffe's  case. 
3  Co.  40.  41. 
(1  Rol.  Abr.  629.) 

(9)7E.4.  fo. 


Sect  737* 


No  man  can  be  faeir  to  a  fee-simple  by  the  common 
lawy  (x)  but  he  that  hath  sanguinem  duplicatum,  the  whole 
bloody  that  is,  both  of  the  father  and  of  the  mother,  so  as  the 
half  blood  is  no  blood  inheritable  by  descent  (30) ;  because 
that  he  that  is  but  of  the  half  blood  cannot  be  a  complete 
heir,  for  that  he  hath  not  the  whole  and  complete  blood  (31), 
and  the  law  in  descents  in  fee-simple  doth  respect  that  which 
is  complete  and  perfect.  And  this  maxim  doth  not  only  hold 
where  lands  (wbereof  Littleton  here  speaketh)  are  claimed  or 
demanded  as  heir,  (y)  but  also  in  case  of  appeal  of  death : 
for  if  one  brother  be  slain,  the  other  brotlier  of  the  half 
blood  shall  never  have  an  appeal  (albeit  he  shall  recover  no- 
thing therein  either  in  the  realty  or  personalty),  because  in 
the  eye  of  the  law  he  is  not  heur  to  him.  Also  this  rule 
extends  to  a  warranty,  as  our  author  himself  elsewhere 
boldeth  (32). 


XjITTLETON*       AtlD  if  a  man  hath  i$sue  a  son  and  a  daughter  by  one 
^Sect.7*  14a.]     tenter,  and  a  ton  by  another  venter,  and  the  $on  of  thejirsi 


(30)  The  exclusion  ot  the  half 
Uood  by  onr  law  is  variously  ac 
conoted  for.  Sir  Martin  Wright 
considers  it  as  a  consequence  of  the 
rules  established  for  restricting  the 
succession  to  the  descendants  of 
the  first  feudatory,  In  conformity 
to  the  strict  notion  of  feuds.  See 
Wrij^hfs  Ten.  184.  where  the  ex- 
clusion of  lineal  ascent  is  excused 
on  the  same  prmclple.  See  also 
Bkickst  Law  Tracts,  ▼.  l.  p.  213. 
8vo.  ed.  where  the  feudal  reason  is 
explained  more  at  large,  thongh 
the  author  admits  that  the  practice 
goes  much  fiirtlier  than  the  prin- 
ciple will  warrant  Othen  there 
are,  who  insist,  that  the  tf  ne  reason, 
why  the  brothers  of  different  ven- 
ter8  cannot  inherit  to  each  other,  is 
the  aversion  our  Saxon  ancestors 
had  to  second  marriages,  which 
they  are  said  to  have  deemed  at 
best  but  a  permitted  fornication. 
But  this  unfavourable  idea  of  the 
vota  iterata  was  not  peculiar  to  the 
Saxous,  or  any  other  descendants  of 
the  ancient  Germans.  See  Tayl. 
£lem.  Civ.  L.  294.--[Hargr.  n.  3* 
14  a.  (74).] 

(31)  See  what  is  observed  on 
Lord  Coke*s  explanation  of  the 
meaning  of  the  term  whole  bloody  in 
1  Sid.  200.  See  too  1  Vent.  424. 
and  2  P.  Wms.  667.^[Hargr.  n.  4. 
14  a.] 

(5«>  <<  So  brother  of  half-blood 


shall  not  have  error  on  fine  levied 
by  tlie  elder  brother,  tlioagh,  if 
there  had  not  been  such  fine,  tlie 
land  would  descend  to  him."  Hal. 
MSS.  "  Nota,  if  A.  purchases  a 
reversion  expectant  on  an  estate  for 
life,  and  dies  witliout  issue,  rego- 
larly  his  brother  of  the  half-blood 
shall  not  be  heir  to  him ;  because 
though  when  there  is  a  mesne  sebin, 
he  ought  to^malLC  himself  heir  to 
him  who  is  last  actually  seised ;  yet 
when  there  is  not  such  a  mesne  sei- 
sin, he  ought  to  make  himself  heir 
to  him  in  whom  it  first  vests  by 
purchase.  Ye{  see  M.  l  Car.  C  B. 
Cro.  no.  16.  Hodgekinmm  and 
lVoo<L  A.  having  issue  B.  a  son 
by  one  venter,  and  C.  by  another, 
devises  to  B.  and  the  heirs  male  of 
his  body,  remainder  to  the  heirs 
male  of  ttie  body  of  the  devisor,  and 
to  the  heirs  male  of  their  bodies, 
remainder  to  the  devisor's  right 
heirs,  and  dies.  B.  dies  without 
issue.  Ruled,  that  C.  shall  take  as 
heir  male  of  the  devisor,  because 
it  is  quasi  an  entail  according  to 
Littleton,  sect.  30.  But  it  seems, 
that  the  fee  shall  descend  to  him, 
since  it  is  a  void  demise  of  the  fee* 
simple,  and  doth  not  vest  by  pur- 
chase in  the  eldest  son,  but  by  de- 
scent." Hal.  MSS.— [Hargr.  n.  6. 
14  a.  (76).] 

[See  Watk.  Desc.  156.     Feam, 
Cout.  Ucm.  108— 113.]— [Ed.J 
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venter  purchase  lands  in  fee  and  die  without  issUe^  the  si^er 
dudl  have  the  land  by  descent^  as  heir  to  her  brother  (33)^ 
and  not  the  younger  brother ^  for  that  the  sister  is  oftht 
vhole  blood  of  her  elder  brother  (t). 

This  is  put  for  an  example  to  illustrate  that  ^hich  hath  14  a.. 

been  ^said^  and  needeth  no  explanation.  And  herewith  agreeth  •  \^  y^'^ 

BrittoD. 

A^D  also,  wJiereaman  is  seised  of  lands  in  fee-simple,  LITTLETON". 
and  hath  issue  a  son  and  daughter  by  one  venter,  dnd  a  son  [Sect.8.  14b.] 
by  another  venter,  and  die,  and  the  eldest  son  enter,  and  die  ^*f^  <ifpo9S€8no  fra- 
uithout  issue;  the  daughter  shall  have  the  land,  and  not  the 
younger  son ;  yet  the  younger  son  is  heir  to  the  father,  but 
not  to  his  brother.  But  if  the  elder  son  doth  not  enter  into 
the  land  after  the  death  cf  his  father,  but  die  before  any  entry 
made  by  him,  then  the  younger  brother  may  enter,  and  shall 
have  the  land  as  heir  to  his  father.  But  where  the  elder  son 
in  the  ease  aforesaid  enters  after  tlie  death  of  his  father,  and 
hath  possession,  there  the  sister  shall  have  the  land ;  because 
possessio  fratris  de  feodo  simplicLfacit  sororem  esse  hseredem. 
But  if  there  be  two  brothers  by  divers  venters,  and  the  elder 
is  seised  of  land  in  fee,  and  die  without  issue,  [and  his  uncle 
enter  as  next  heir  to  him,  who  also  dies  mthout  issue  (34),]  now 
the  younger  brother  may  luive  the  land  as  heir  to  the  uncle, 
for  that  he  is  of  the  whole  blood  to  him^  albeit  he  be  but  of  ^ 

the  half  blood  to  his  elder  brother, 

(z)  Possessio  fratris  de  feodo  simplici  facit  sororem  esse  15  b. 

ksredemr    Hereupon  four  things  are  to  be  observed,  every  f" '^*"'  cau^itUUs. 

.  .  .  -f*.  t  ^*^  BrartoD,  lib.  S. 

word  almost  being  operative  aud  material.     First,  that  the  fol.  6a.  and  lib.  4.  fol. 

•     .!_  ^  ^     '        ^     t  •!•  --  •  279'.    Britt.  cap.  119. 

brolner  must  be  in  actual  possession ;  for  possessio  est  quast  pieta,  lib.  6.  cap.  1. 

pedis  posiiio.     Secondly,  de  feodo  simplici  exclude  estates  **  ^*  ^'  ^' 

in  tail.    Thirdly,  facit  sororem  esse  htsredem.    So  as  (a)  («)  Ratciiffc's  caap. 

(33)  a  ML  frtre,  omitted  in  L.  (34)  All  between  the  brackets 
aod  M.  and  Rob.  omitted  in  Rob.  edit. 

(T)  So,  if  a  man  has  three  daughters  bv  one  venter  and  one  daughter 
hy  anoAer  venter,  and  dies  seised  of  lands,  aod  all  enter,  and  after  twO 
of  the  daughters  by  the  first  venter  die,  the  third  daughter  of  the  first 
venter  shall  be  heir  to  them,  and  shall  have  their  two  paru ;  and  the  fourth 
daughter  shall  take  nothing  from  them,  because  she  is  of  the  half  blood. 
Bro.  Ab.  tit.  ]>escent,  SO.  But  sisters  of  tiie  half  blood,  though  they 
cumet  saceeed  aa  heirs  to  each  other^  yet' may  succeed  as  the  heirs  of  their 
common  father,  being  equally  Ms  childfea.    Ibid.    Watk.  Desc.  125. 

Vol.  11,  V 
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9oror  e$i  hares  facia,  and  therefore  some  act  must  be  done 
(h)  BrittoB,  cap.  119.  to  make  her  heir>  and  the  younger  son  is  hares  natus  (b),  if 

no  act  be  done  to  the  contrary.    And  albeit  the  words  hm 

fadt  sororem  esse  haredem,  yet  tbb  doth  extend  to  the  issue 

of  the  sister,  &c.  who  shall  inherit  before  the  younger  brother. 

(Cra.  Cha.  601.)      Fourthly,  Of  dignities,  whereof  no  other  possession  csn  be 

had  but  such  as  descend  (as  to  be  a  duke,  marquis,  earl, 
viscounty  or  baron)  to  a  man  and  his  heirs,  there  can  be  no 
possession  of  the  brother  to  make  the  sister  inherit  (35), 
but  the  younger  brother,  being  heir  (as  litlleton  saith)  to  the 
father,  shall  inherit  the  dignity  inherent  to  the  blood,  as  heir 
to  him  that  was  first  created  noble* 

(t) «  E.  3.  11.  w  /),  foe^simple/*    (c)  For  half  blood  is  not  respected  ia 

eliffe'k  case.*  5  Co.  41.  estates  in  tail  (u),  because  that  [the  issues  do  claim  in  bj  de- 
scent per  formam  doni,  and  die  isskie  in  tail  is  ever  of  the 
whole  blood  to  the  donee  {36). 

14  b.  <^  Seised  vf  lands  in  fee-simple.**    These  words  exclude  a 

M  ELf'coifide'     ■ewJO  in  feo-tail,  albeit  he  hath  a  fee-simple  expectant  Crf;(S7). 
VonciL  ftt.   5«  E.  3.   And  therefore  if  lands  be  iriveb  to  a  man  and  bis  wife,  and 

tit  Vonclicr.   ST  Am.  .      ,     -    .  k 

p.  4.   40  E.  a.  9.        to  the  Mm  of  their  two  bodies,  the  remainder  to  the  heirs 

fc4.ik'7H..'S.  %,      of  ^c  husband,  and  they  have  issue  a  stfn,  and  the  wife 
(1  Hoi.  Abr.  62r.)      ^^^^^  ^j  ^^  ^^^^  another  wife,  and  hath  Usue  a  son,  the 

ftither  dieth,  the  eldest  son  entereth,  and  dieth  without  issue, 

the  second  brother  of  the  half  blood  shall  inherit ;  because 

the  eldest  son  by  his  entry  was  not  actually  seised  of  the  fee- 

(Cro.  Cfia.  411.  simple,  being  expectant,  but  only  of  the  estate  tail  (38).  And 

*      '*  the  rule  is,  that  possessio  frairis  de  feodo  simplici  facii  soro* 

rem  esse  haredem,  and  here  the  elde^  son  is  not  possessed 

(i  Cm  40.  41.)       of  the  fee-simple,   but  of  the  estate  tail  (59).    And  where 

fej  ^-rP*  **/^  ^'  .      i^ittleton  speaketh  only  of  lands,  (e)  yet  there  shdl  be  pos- 

JrL  Com.  lol.  58.  in 

Wiffllilphc's  case.  ^^^^  g^  ^^^^  ^  ^  ^^  ^  ^^  ^     ^^  ^^  ^^  ^^ ^  ^     ^^.^  ^^^^ 

ant€,  vol.  1.  p.  114.  n.  U.  pi.  126.  and  Execution  67.    i  Boi. 

(36)  "  8  £.  3*  11.    12  C.  4.  19.  Abr.   698.   and  ice  1  Show.  tio. 

49  E.,  3.  12.    4  E.  2.    Formedon  and  3  Mod.   257.— [Harsr.  n.5. 

49.**     Hal.  MSS.HlHargr.   u.  Ji.  I4b.] 

^  b.]  (39)  "  Yet  tbe  remainder  was  in 

(37)^7  H.  4.    16.      Vid.  38.  tbe  elder  brother  to  give  or  forfeit. 

Am.  8."  HaL  MS8.-^Hargr.  n.  2.  24  £.3.  30.''   Hal.  MSS.— [Hargr. 

14  b-]  n.  4. 14  b.  (77).] 

(38)  Ace.    Br».    Abr.   Diaeent, 


(0)  So  fai  Doe,  d.  Gregory  v.  H'icheU,  8  T.  R.  211.  it  was  held,  that  tht 
rnlr*  of  yiAMi'mfo  fratria  does  not  apply  to  eftUtes  tail;  nor  even  to  mbe- 
ffitaneM  hi  fee^implei  without  an  actual  poucaaioB  of  the  brother  of  the 
-^  •   blo«d.-^iu<.J 
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Mttio  firairis  of  an  use  (40)^  of  a  seignory,  a  rent^  an  ^dvow- 
son  (41),  and  other  hereditaments* 

^  And  the  eldest  son  doth  enter.**    (/)  These  words  are  Wkat  sHsin  U  mee^ 
materially  added  when  the  father  dies  seised  of  lands  in  fee-  T!^\q  a     «- 
ample,  for  if  the  eldest  son  doth  not  in  that  case  enter,  then  ^  Ass.  lo.   3\  E.  S. 

.  ,  .         -  -.  1    11  •      •    •      1  Count,  de  Vonch.  88. 

Without  question  the  youngest  ^aoa  shall  be  heir,  because,  as  3^  £.  $.  tit.  Voncb. 

it  hath  been  said  before,  regularly  he  must  make  himself  heir  ^^'       •15  a 

to  him  that  was  last  actually  seised  (or  to  the  purchasor), 

and  that  was  to  the  father  where  the  eldest  son  did  not 

enter.   And  therefore  Littleton  addelh,  that  the  son  is  heir  to 

the  father.     (V)  But  when  the  eldest  son  in  this  case  doth  (ir)iiH.4.  11. 

!_  ?  1^   .         i.    1      1    ,r  .^1      ^    4UE.S.  3<».    45E.S. 

enter,  then  cannot  the  youngest  son,  bemgof  the  half  blood,  is.  40As«.p.6.  Rat- 
be  heir  to  the  eldest,  but  the  land  shall  descend  to  the  sisier  "^^^^  "^^  ^  ^-  *^- 
of  the  whole  blood.  Yet  in  many  cases,  albeit  the  son  doth 
Dot  enter  into  lands  descended  in  fee-simple,  the  sister  of  the 
whole  blood  shall  inherit ;  and  in  some  cases  where  the  eldest 
600  doch  enter,  yet  the  younger  brother  of  the  half  blood 
shall  be  heir. 


(h)  If  the  &ther  maketh  a  lease  for  years,  and  the  lessee  en-  Where  the  Mer  ^laU 
teretfa,  and  [the  father(*)]  dieth,  the  eldest  son  dielh  during  ||.^  j^  ^'^. 
the  tenu  before  entry  or  receipt  of  rent,  the  3  ounger  son  of  (*)  5  £.  4.  7  b. 
the  half  blood  shall  not  inherit,  but  the  sister  (42)  }  because  45  £.  3.  tit.  Reieaiset 
the  possession  of  the  lessee  for  years  is  the  possession  of  the  ^^^  125,^' 3  Co?  40. 
ddest  son,  so  as  he  is  actually  seised  of  the  fce*siiiiple,  and  ^'0 
coDseqoently  the  sister  of  the  whole  blood  is  to  be  heir  (43). 
The  same  law  it  is,  if  the  lands  be  holden  by  knight-service, 


(40)  See  Dy.  10  b.  11  a.  Flncb, 
Bvo.  ed«  SI.  and  2  Asd.  146.  Note, 
tbat  Lord  Coke  must  be  understood 
to  mean  ntca  before  the  statute  for 
transferriog  uses  into  possession, 
or  aset  not  executed  by  tbe  statute ; 
for  uses  within  the  statute  are  legal 
estatci.^[Hargr.  n.  5. 14  b.  (78).] 

[Tile  doctrine  of  half  blood  is 
DOW  applied  to  trusts  as  fully  as  to 
lecal  estates.  3  Cru.  Dig.  418.]-* 
[Ed,} 

(41)  **  So  of  a  eopyhold  before 
adanttance.  4  Co.  at  b."  Hal. 
MSS.  See  ace.  Dy.  291  b.  Finch, 
Svo.ed.  n.— [Hargr.n.  6. 14b.(79).] 

[For  it  is  tbe  entrr  and  not  the 
affanittance  which  makes  a  pouem§ 
frmiriM  of  copyholds^  8ce  Fox  v. 
SmUk,  iFreem.  45.  Wstk.Desc. 
Si.  n.  63.  n.]— [£d.] 


(♦)  The  word^  placed  within 
bmckets  are  not  in  tiie  origiRal,  but 
are' inserted  by  the  editor,  as  neces- 
sary to  the  sense  of  tk£  p;issa<rc. 

(42)  Adj.  ace.  Mo.  1^5.  liUt  it 
is  said  to  be  otherwise,  if  the  lease 
is  of  a  copyhold,  unless  made  by 
marender.  t>  Leon.  r»9.  and  4  Leon. 
S8.— [Har^r.  n.  S.  15  a.  (80).] 

(43)  *'  Yet  in  piradinjr,  it  shall 
not  be  said  teisin  bt  dcun'sne.  De- 
fendant avows^  becansc  I.  8.  wa« 
seised  in  his  demesne  of  fee  and 
granted  rent ;  pitiintiff  replied,  that 
a  lonit  time  before  the  said  I.  S. 
leased  to  him  for  years.  It  is  not 
a  plea  without  traverninff  the  eevtin 
m  dememte.  T.  9  Car.  Il»  R.  IVee" 
dm^§  caae."  Hal.  MSS.— [Hargi. 
B.  3. 15  a.  (81).] 
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and  die  eldest  son  is  within  agej  and  the  guardian  enteretb 
into  the  lands.  And  so  it  is,  if  the  guardan  in  socage  (w)  eur 

ter(44). 

(Ante,  191.)  But,  in  the  case  aforesaid,  if   the  father  make  a  lease 

for  life,  or  a  gift  in  tail,  and  dieth,  and  the  eldest  son  dieia 
in  the  life  of  tenant  for  life  or  tenant  in  tail,  the  yoiuiger 
brother  of  the  half  blood  shall  inherit :  because  the  tenant 
for  life  or  tenant  in  tail  is  seised  of  the  freehold,  and  the 
eldest  son  had  nothing  but  a  reversion  expectant  upon  tliat 
freehold  or  estate  tail,  and  therefore  the  youngest  son  shall 
inherit  the  land  as  heir  to  his  father,  who  was  last  seised  of 
the  actual  freehold.  And  albeit  a  rent  had  been  resci-ved 
upon  tlie  lease  for  life,  and  the  eldest  son  had  received  the 

(*)  7  H.  5.  54.  per      rent  and  died,  yet  it  is  holden  by  some  {*)  that  the  younger 

brother  shall  inherit,  because  the  seisin  of  the  rent  is  no  ac- 

S5  Ass.  p,  2.  t^^J^l  ggjgj^  ^f  ^jj^  freehold  of  the  land.     But  35  Ass.  pi.  2. 

(44)  ''  Sec  accordingly,  thoagli  it  is  said,  Uiat  tlie  entry  of  a  deviseo 

the  lord  seise  the  land  in  socage  as  for  years  will  make  a  pwsessio  fra- 

guardian  in  chivalry.     11  Ass.  6.  trU.    See  Yin.  Abr.  Descent^  K* 

5^1  A>8.  10.    See  12  Eliz.  Dy.  292.  pi.  34.    See  further  on  this  subject 

so  as  to  copyholder  or  tenant  at  m  thccaseof  AVirmcriiandiVcfirnHnt, 

M-ill.     Qnserc  of  tenant  by  sufler-  3  Wils.  516.— [Hargr.  n.  4.   15  a. 

aiicc.*    Hal.  MSS.— In  Jenk.  242.  (82).] 

(W)  The  possession  of  a  guardian  in  socage  is  the  possession  of  the 
ward  \  who  thereby  acquires  an  actual  seisin  wiUiout  enti-y.    And  where 
a  posthumous  son  is  born,  and  his  mother  is  in  possession  of  the  lands 
whereof  his  father  died  seised,  she  becomes  his  gnardian  in  socage;  and 
the  infant  son  will  be  thereby  deemed  to  be  actually  seised  of  the  inhe- 
ritance, so  as  to  exclude  the  half  blood.  GvodtUley  d' Newman  ▼.  NewmoMy 
S  Wils.  51(5.    So  in  a  late  case  it  was  held,  that  an  entry  by  a  mother,  as 
guardian  in  socage,  gave  a  sufficient  seisin  to  an  infant  to  exclude  th6 
heir  of  the  half  blood.    Doe  v.  Keene,  7  T.  R.  Sti6.  and  see  Doe,  d.  An- 
drew  V.  Hntioiiy  3  Bos.  &  P.  643.    So  the  entry  of  one  coparcener,  joint- 
tenant,  or  tenant  in  common,  is  sufficient  to  make  ponessiofratris  in  tlie 
others  who  did  not  enter,  to  the  exclusion  of  Uie  half  blood.    Hob.  120. 
Woor.  868.  546.    Et  vid.  1  Ld.  Raym.  622.    5  Burr.  2607,    Post,  37.'i  b. 
So  the  entry  of  a  younger  brotlier  or  sister  (although  they  are  bnt  of  the 
half  blood),  is  the  possession  of  the  eldest  brother,  or  other  sisters.  Gilb. 
Ten.  28. 158.    Plowd.  306a.    Fitz.  N.  B.  166.  (L)  p.  455.  n.  (a).    Ball. 
N.  P.  102.    Jenk.  Ceut.  242.  pi.  25.    And  it  seems,  that  such  entry  will 
make  poss&tsiofratris  vel  sororia  in  the  heir  at  law,  even  though  it  be  to  tbe 
exclusion  oi^  the  very  person  who  enters.  Jenk.  Cent.  24'J.  pi.  25.  Ibid.  42. 
pi.  79.    Plowd.  306.    So  it  seems,  that  the  entry  of  a  person  properly 
depnted  will  be  sufficient  to  give  an  actual  seisin,  and  make  a  pouesm 
frutrU  in  him  hy  whom  he  is  so  deputed.  Watk.Desc.  57.  Itbas  tM^en  said, 
tliat  the  rule  affmssessiofratris  is  not  nradi  favored,  3  Wils.  520.  PerGoM 
and  Blackstone,  Js.     £t  vid,  De  Grey  v.  RichardsoH,  3Atk.  471.    Cini. 
uinf^htim  v.  3Jeody,  l  Ves.  177.    Cottper  v.  Eurl  Cowper,  2  P. Wnis.  735, 7,'}6 ; 
and  it  \»  always  presumed,  tliat  a  person  claiming  is  of  the  whole  blood, 
tiU  tlic  contrary  b<i  shewn.    Kitch.  225  a.    Plowd.  77  a.    T.  19  H.  8. 
pi.  6.  fol.  11  b.    Watk.  Desc.  58.  il.  (u).    However,  an  ingenious  author 
on  the  Jaw  of  inheritances,  conceives,  that,  in  all  cases,  where  tbe  heir 
exercise^  any  actor  dominion  over  the  inheritance  (as  by  repairing  Itonses^ 
ft  uccs,  &c.  or  by  receiviug  rents),  it  will  amount  to  an  actual  entry. 
Rob.  L&w  Inherit  33.  n.  ( i),  ch.  4.  cites  l  Leon.  265.  and  Co.  Utt  15.-^ 
iEd,] 
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aeemeth  to  be  contrary,  because  the  rent  issueth  out  of  the 

land,  and  is  in  lieu  thereof  (45),  wherein  the  only  question  is, 

whetlier  such  a  seisin  of  the  rent  he  such  an  actual  seisin  of 

the  land  in  the  eldest  son  as  the  sister  may  in  a  writ  of  right 

make  herself  heir  of  this  land  to  her  brother.     But  it  is 

clear,  that  (i)  if  there  be  bastard  eigne  and  mulier  puisne,  (0 14  E.  2.    Bastard 

and  the  father  maketh  a  lease  for  life  or  a  gift  in  tail,  re-  "  '      »  •  »ec  .  :>    . 

serving  a  rent,  and  die,  and  die  bastard  receive  the  rent  and 

die,  this  shall  bar  the  mnli^r,  for  the  reason  of  that  standelh 

upon  another  maxim,  as  shall  manifestly  appear  iu  his  apt        (Post,  244a.) 

place,  sect.  399- 

"  Enter  J'     Hereopon  the  question  groweth,  whether  if  Rntry  into  pm-t  svffici- 

Cut 

the  father  be  seised  of  divers  several  parcels  of  laud  in  one 
county,  and  after  the  death  of  the  father  the  son  entereth 
into  one  parcel  generally,  and  before  any  actual  entry  into 
the  other  dieth,  this  general  entry  into  part  shall  vest  in  him 
an  actual  seisin  in  the  whole,  so  as  the  sister  shall  inherit  the 
%ihole.     And  this  is  a  quare  in  21  H.  ?•  33  a.  (46).  21 H.  7.  S3a. 

And  some  do  take  a  diversity  when  an  entry  shall  vest,  or  15  b. 

devest  an  estate,  that  there  must  be  several  entries  into  the 
several  parcels,  but  where  the  possession  is  in  no  man,  but 
tlie  freehold  in  law  is  in  the  heir  that  entereth,  there  the  ge«  (P<^t,  S52b.) 
neral  entry  into  one  part  reduceth  all  into  his  actual  pos* 
session.  And  therefore  if  the  lord  entereth  into  a  parcel  (^  Leon.  265.) 
generally  for  a  mortmain,  or  the  feoffor  for  a  condition 
broken,  or  the  disseisee  into  a  parcel  generally,  the  entry  shall 
not  vest  nor  devest  in  these  or  like  cases,  but  for  that  parcel. 
But  when  a  man  dies  seised  of  divers  parcels  in  possession, 
and  the  freehold  in  law  is  by  the  law  cast  upon  the  heir,  and 
the  possession  in  no  man,  there  the  entry  uito  parcel  gene- 
rally seemeth  to  vest  the  actual  possession  in  him  in  the 
whole.  But  if  his  entry  in  that  case  be  special,  viz.  that  he 
enter  only  into  that  parcel,  and  into  no  more,  there  it  reduceth 
that  parcel  only  into  actual  possession. 

•  (45)  "  ?*'ota^  M.  24  Car.  B.  R.  be-  by  Ofyn,  J.— [Hargr.  n.  5.   15  a. 

tween  Amrs  and  Cookf^  ruled  that  (fiS),] 

in  ftucb  ca«e  seisin  of  rent  doth  not  [Sec  also  Doe  v.  Kteutj  7  T.  R. 

make  posMeuiofratrit"    Hal.  MSS.  390.  ace.]— [ Ed.] 

Svc  S.  C.  ace.  All.  08.~S.  P.  ad-  (Iti)  "  Adjtuljrcd  accordinply  ia 

jodsed  ace.  Trin.  Term,  Ifi.iT,  be-  the  point.  P.  4  Kliz.  K.  R.*'    Hal, 

tweca  PijMT  and  3/i«tfer»,  MS.  Rep.  MSS.— [Hargr.  n.  8.  15  a.] 
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SeUim  aUoriqmsUe  in       Mi  J  ,„^  ^-^  oflaiuUr    What  then  IS  the  law  of  a  rent, 

i.ie  cau  of  incorporeal  ... 

heicditamiiUs.  advowson,,  or  such  things  that  lie  in  grant  ?    (k)  If  a  rent,  or 

i*^  ^^.S;  ^'-SS*?  ic   ^^  advowson,  do  descend  to  the  eldest  son,  and  he  dieth  bc- 

Imp.  177.    5  H,  7, 5.  '  ' 

fore  he  hath  seisin  of  the  rent,  or  present  to  the  church,  die 

rent  or  advowson  (47)  shall  descend  to  the  youngest  son,  for 

that  be  must  majj^e  himsielf  heir  to  bis  fattier,  as  hath  beaa 

oftentime  said  before.      The  like  law  is  of  offices,  courts, 

liberties,  franchises,  commons  of  inheritance,  and  such  like. 

U^  ^  ?•  ?•  ^Vw***'  -    (0  And  this  case  differeth  from  the  case  of  the  tenant  by  the 
Bar,  293.    3  H.  7.  5.  *  ^  .        . 

^Ahte,  «9 1.)        curtesji  for  there,  if  the  wife  dieth  before  the  rent  day,  or 

that  the  church  become  void,  because  there  was  no  laches  or 
default  in  him,  nor  possibility  to  get  seisin,  the  law,  in  re* 
spect  of  the  issi^e  begotten  by  him,  ^vill  give  him  an  estate 
by  the  curtesy  of  England.  But  the  case  of  the  descent  to 
the  youngest  son  standeth  upon  another  reason,  vi^.  to  make 
himself  heir  to  him  tha^  was  l^st  actually  seised,  as  hath  been 
saidp 

15  a.  "  Seised  of  lands.''    (m)  But  (48)  in  this  case,    if  the 

l^^^^htMB^'  eldest  son  doth  enter  and  get  an  actual  possession  of  the  fee- 

f"^*  simple,  yet,  if  the  wife  of  the  father  be  endowed  of  the  third 

'  '    '    '    *     part,  and  the  eldest  son  dieth,  the  younger  brother  shall  have 

the  reve.sion  of   this  third  part  notwithstanding  the  elder 

brother's  entry  ;  because  that  his  actual  seisin  which  he  got 

^  thereby  was  by  the  endowment  defeated  (49)>  But  if  the  eldest 

son  had  made  a  lease  for  life,  and  the  lessee  had  endowed 

(8  Co.  35  b,   Ante,     the  wife  of  the  father,  and  tenant  in  dower  had  died,  the 

^      *  *       V     daughter  should  have  had  the  reversion,  because  the  reversion 

was  changed  and  altered  by  the  lease  fpr  life>  aqd  the  rever- 
sion is  now  expectant  on  a  new  estate  for  life  (x). 

(47)  ^*  If  it  was  an  advowson  in  per  tptod  H  dtforceat.  8  As9.  £.  If 
grc8S,  Bat  Beisin  of  a  manor  is  wife  recovers  dower  by  erroneont 
good  seisin  of  advowson,  common,  jud^ent  against  the  elcler  brother 
^c.  appmdifnt  or  appurtenant,  l^  H.^  and  dies,  Uie  sister  shall  liave  .error ; 
6.  S4/*  Hal.  MSS. — [Hargr.  n.  1^  and  if  she  reverses  the  jndfrmenty 
15  b.  (85).]  she  6hali  hold  against  the  brother. 

(48)  See  ante,  31  a.  vol.  I.  p.  573  7  H.  5.  4.  Sonharred  by  false  ver- 
—575.  diet  in  mort  d'anncestor ;  th*  sister 

(49)  *'  So  it  is,  if  father  makes  shall  have  attaint  and  reverse  tiie 
lease  for  life,  and  afterwards  reco-  judgment ;  bnt  afterwards  the  bro- 
vcrs  against  him  by  default,  and  ther  sliall  enter.  Kelw.  119  b.'* 
dies,  and  the  eldest  son  enters,  Hal.  MSS.— [Hargr.  n.  7.  15  a. 
against  whom  the  lessee  recovers  (84).] 

(x)  Before  the  close  of  this  chapter,  it  may  be  desirable  to  slate  the 
mode  of  tracing  a  title  by  descent.  We  have  seen  t^at  there  are  tifo 
leading  principles  which  govern  this  doctrpe,  vix*  proximity  of  blood,  and 
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dignity  of  blood.    And  these  two  principles  being  attended  to^  it  will  not 
be  a  difficnlt  mstter  to  ascertain  on  whom  the  law  casts  the  ioheritance^ 
OB  the  death  of  its  fa»t  possessor  intestate.    Suppose  then  J.  S.  dies  seised 
of  land  which  he  acquired,  and  which  therefore  he  hdd  as  a  feud  of  io- 
delinite  antiqiiity :— in  the  first  ptau;e  tnecceds  his  eldest  son  or  bis  issoe : 
and,  if  his  luie  be  extinct,  then  the  second  son,  and  tlie  other  sons  re- 
spectiTelv,  in  order  of  birth,  or  their  issue :  and  in  default  of  these,  all 
the  daughters  together,  or  their  issue.    On  failure  of  the  descendants  of 
J.  S.  himself,  the  issue  of  his  parents,  6.  and  L.  S.  is  called  in ;  viz.  first 
the  eldest  brother  of  the  whole  blood,  or  his  issue :  then  the  second  and 
the  other  whole  brothers  respectively,  in  order  of  birth,  or  their  issue : 
then  the  sisters  of  the  whole  olpod  all  together,  or  their  issue.    In  defect 
•f  these,  the  issue  of  his  fathers  parents,  O.  and  C.  S.,  respect  being  still 
had  to  their  age  and  sex :  theh  the  issue  of  his  paternal  grandfather's  pa- 
rents W.  and  C.  S. :  then  the  issue  of  his  paternal  grandfather's  father's 
parents  R.  and  A.  S. :  uid  so  on  in  the  paternal  grandfather's  paternal 
Une,  or  blood  of  W.  S.  ta  twflaihfm.    When  all  the  re^resentiitives  of  the 
Bale  stock  of  the  paternal  line  are  extinct,  then  the  female  stock  of  the 
pateinal  line  in  lU^e  mi^ner  succ^ds;  beginning,  according  to  the  doc- 
trine laid  down  by  Justice  Manwoode  in  CUre  and  Brooke  (Plowd.  450.), 
and  adopted  by  Lord  Bacon  (Elem.  c  1.),  Sir  Matthew  Hale(M.  C.  L. 
S40. 944.),  and  Lord  Ch.  B.  Gilbert  (Ten.  19.),  with  tl^e  heirs  of  the 
paternal  grandmother,  in  preference  to  the  heirs  of  the  paternal  j^rrat- 
grandmomr^  the  former  being  eonal  in  digniW  of  blood  to  the  fatter,  and 
nearer,  in  point  of  proximity  or  blood,  to  the  proponhu.    And  tliougb 
this  doctrine  ha^  (leoi  controverted  by  Sif  William  Blackstone  (S  Com. 
f38.  S40.\  it  has  since  met  with  very  able  supporters,  whose  arguments 
and  reasoning  on  the  su^ect  have,  we  think,  the  roost  weight.    See 
Reanrks  on  9ie  Law  of  Descents  by  William  Osgoode,  Esq.  of  Lincoln's 
Inn,  pnblished  in  1779.  S  Woodd.  262.  S  Cra.  Dig.  425.  In  default  of  the 
male  and  female  stocks  of  the  paternal  line  of  J.  S,,  recourse  must  tlien, 
and  not  before,  be  had  to  his  maternal  relations,  in  the  same  regular  suc- 
cessive order  as  in  the  paternal  line.    But  in  case  J.  S.  was  not  himself 
the  purchaser,  bnt  the  estate  in  fact  came  to  him  by  descent  from  his 
father,  mother,  or  any  higher  ancestor ;  then  the  blood  of  that  line  of 
ancestors,  from  which  it  did  not  descend,  can  never  inherit ;  as  was  fully 
explained  in  a  former  part  of  this  chapter.  -  Ant.  12a.  p.  169.  The  student 
should  also  bear  in  mmd,  that  in  the  above  process  of  tracing  the  heir  of 
J.  S.,  J.  8.  is  the  person  supposed  to  have  been  last  actually  seised  of  the 
estate.    For  if  ever  it  comes  to  vest  in  any  otlier  person,  as  heir  to  J.  S.» 
a  new  order  of  succession  must  be  observed  npon  the  death  of  such  heir  4 
smce  be,  bj  his  own  scishi,  now  becomes  an  ancestor  or  sf'jtes,  and  must 
be  pat  in  the  place  of  J.  S,':-[£f/.] 
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CHAP.  XXX. 


OF  TITLE  BY  PURCHASE,  AND  BY  ESCHEAT. 


Dif/btttiM^furckue.   lURCHASE,  is  in  lAt\n  perquisitum,  of  the  verb  perqui^ 

rere.  litlleton  describetii  it  in  the  end  of  Chapter  1.  in  this 
manner :  ''  Also  purchase  is  called  the  possession  of  lands  or 
tenements  that  a  man  bath  by  his  deed  or  agreement,  unto 
ivhich  possession  he  cometh  not  by  title  of  descent  from  any 
of  his  ancestors,  or  of  his  cousins,  but  by  his  own  deed." 
So  as  I  take  it,  a  purchase  is  to  be  taken,  when  one  cometh 
to  lands  by  conveyance  or  title ;  and  that  di-^seisins,  abate- 
ments, intnisions,  usurpations,  and  such  like  estates  gained  by 
tirrong,  are  not  said  in  law  purchases  (1),  but  oppressions  and 
injuries. 

IflTTLETON.        ALSOf  purchase  is  called  the  possession  of  lands  or  tene* 
[beet.  12*  18  a.]     fjri^nts  that  a  man  hath  by  his  deed  or  agreement,  unto  which 

possession  he  cometh  not  by  title  of  descent  from  any  of  his 
ancestors,  or  of  his  cousins,  but  by  his  own  deed(^A), 

(l)  Accord,  ante,  2  a.  (vol.1. p.  491,492.)?  ^ind  post,  18  b. — [Hargr.n.B.Sb.] 

(A)  Tbe  feudal  writers  called  purchase  arnqvestus,  or  con^iuisitio^  both 
denotinjE^  any  means  of  acquiring  an  estate  out  of  tlie  coinnion  course  of 
inheritance.  And  this  is  still  the  proper  phrase  in  the  law  of  Sroiland, 
Dalrvm.  F.  P.  p.  £10;  as  it  was  ainoufir  the  Norman  jurists,  who 
Btilcd  the  first  purchaser  (that  L<,  he  who  brought  the  estate  into  tbe  fa- 
mily which  at  present  owns  it)  the  conqueror  or  conquereury  Gr.  Con^tnm. 
Gloss,  c.  25.  p.  40 :  and  Glanvil  (lib.  7.  c.  1.)  uses  the  word  qucsiiu  to 
denote  the  property  which  a  person  has  acquired  by  his  own  act,  and 
not  by  descent.    Infra,  18  b. 

The  difference  between  tlie  acquisition  of  an  estate  by  descent,  and  by 
purchase,  consists  principally  in  two  points :  1st.  That,  by  purchase,  the 
estate  acquires  anew  inheritable  quality,  and  is  descendible  to  the  owner's 
blood  in  general,  as  a  feud  of  indefinite  antiquity  ;  whereby  it  becomes 
inheritable  to  his  heirs  general,  first  of  the  paternal,  and  then  of  tbe 
maternal  line.  2dly.  An  estate  taken  by  purchase  will  not  make  the  per* 
son  who  acquires  it  answerable  for  the  acts  of  his  ancestor,  as  an  estate 
by  descent  will.  For,  if  the  ancestor  by  any  deed,  obligation,  or  cove- 
nant, binds  himself  and  his  heirs,  and  dies ;  this  deed,  obligation,  or  co- 
venant, shall  be  binding  upon  the  heir,  so  far  only  as  he  (or  any  other 
in  trust  for  him,  stat.  29  Car.  11.  c.  3.  s.  10.)  had  any  estate  of  inherit- 
ance vested  in  him  by  descent  from.  Cor  any  estate  pur  auter  vie  coming  to 
turn  by  special  occupancy^  as  heir  to  (ibid.  s.  is.))  tKat  ancestor,  snAcievt 
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Purchase,  in  Latiiiy  is  either  acquisitumf  of  tlie  verb  tfc-  IB  a. 

^iiiro,  for  so  I  find  it  id  the  original  Registefi  234.    In  terris 
«7e/  tenementis,  qua  *viri  et  mulieris  conjunct im  acquisiverunt,  }^  "' 

Sfc,  Bracton  calieth  it  perquisitum;  and  by  Glanvili  (a)  it  is  (a)  Gianv.  li.  r.  ca.  i. 

-_    _  .  .  Britt.  ca.  3b.  fol.  84. 

called  qvutstus  or  perquisitum.  &  121.   (1  Koi.  Abr* 

A  purchase  is  always  intended  by  title,  and  most  properly    The  different  kmd». 
by  some  kind  of  conveyance,  either  for  money  or  some  other 
consideration,  or  freely  of  gift;  for  that  is  in  law  also  a  pur- 
chase (2).     But  a  descent,  because  it  cometh  merely  by  act 


(f)  In  Plowd.  11.  Sannders  ttr- 
gueado  says,  tbat  one  may  have 
land  hy  purchase  three  wavs,  b^ 
bari^a  or  gift  for  money,  by  gitt 
withoat  any  recompence,  and  by 
vray  of  rema'mder.^Hargr.  n.  1. 
18  b.  (105>] 

[And  if  the  ancestor  devises  his 
estate  to  his  heir  at  law  by  will, 
with  other  limitations,  or  in  any 
other  shape  than  the  conrse  of 
descents  would  direct,  such  heir 
aiiaJI  take  by  purchase.  '2  Bl.  Com. 
Sil.  Sivaine  v.  Burto^^  15  Ves.  S7\ . 
Thas,  if  a  man^  bavinj^  two  daughter^ 
liis  heirs,  devises  his  lands  to  them 
and  their  heirs,  and  dies ;  they  shall 
take  by  purchase  as  joint-tenants  ; 
£>r  the  estate  of  joint-tenants, 
and  tenants  in  common,  is  dif- 
ferent as  to  its  nature  and  quality 
from^that  of  coparceners.  Cro.  £liz. 
431.  *  But  if  a  man,  seised  in  fee, 
devises  his  wliole  estate  to  his  heir 
at  lawy  so  that  the  heir  takes  nci- 
tlier  a  greater  nor  a  less  estate  by 
(he  devise  than  he  would  have  done 
without  it,  he  shall  be  adjudged  toi 
take  by  descent,  (1  Boll.  Abr.  6«6), 
even  though  it  be  charged  with  in* 
curabrances,  Salk,  241.  Ld.  Kaym. 
7^ ;  this  being  for  the  benefit  of 
creditors  and  others,  who  have  de- 
mands on  the  estate  of  the  an* 
cestor.  S  Bl.  Com.  24'J. 

If  a  remainder  be  limited  ti>  the 
heirs  of  A.,  here  A.  himself  takes 


nothing ;  but  if  he  dies  during 
the  continuance  of  the  particular 
estate,  his  heirs  shall  take  as  pur- 
chasers. 1  KoU.  Abr.  G27.  But 
if  an  estate  be  made  to  A.  for 
life,  rt* maiuder  to  his  ri^ht  heirs  in 
fee,  his  heirs  shiiU  take  by  descent : 
for  it  is  an  ancient  rule  of  law,  that 
wiicrevor  the  ancestor  takes  an 
estate  for  life,  the  heir  cannot  by 
the  same  conveyance  take  an  estate 
in  fee  by  pnrchaaey  bat  only  by  dC" 
scent.  SluUt'fs  case,  1  Co.  104.  £t 
vid.  2  Lev.  60.  Raym.  ^34.  Ante, 
p.  1 1>3.  n.  (P).  And  if  A.  dies  be- 
fore entry,  still  his  h-.'ir  shall  taka 
by  descent,  and  not  bypurchu«c; 
for  where  the  heir  takes  any  thing 
tliat  might  have  vested  in  Uie  an- 
cestor, lie  takes  by  way  of  descent. 
1  Co.  98.  The  ancestor,  during  his 
life,  bears  in  himself  all  his  heirs, 
ante,  "£2  b.  p.  14'42 ;  and,  therei'ore, 
when  once  he  is  or  might  have  been 
seised  of  the  lands,  the  inheritance 
so  limited  to  his  heirs,  ve^ts  in  the 
ancestor  himscl^*:  aud  the  word 
''  heirs,"  in  this  ctse  is  not  esteem*, 
ed  a  word  of  pvrckase^  but  a  word 
of  Umitation,  onanng,  so  as  to  in* 
crease  the  estate  of  the  ancestor 
from  a  tenancy  for  life  to  a  fee* 
simple.  Q  Bl.  Com.  242.  Ante, 376  b. 
p.  143.  See  further  as  to  the  dis- 
tinction between  words  of  purchase 
and  words  of  limitation,  in  Watk^ 
Ucsc.  135.  et  s«q.]— [£d.] 


to  answer  the  charge,  l  P.  Wms.  777 ;  whether  he  remains  in  possession, 
or  lias  aliened  it  before  action  brought,  stat.  3  ^  4  W.  ^  M.  c.  14 ;  which 
sufficient  estate  is  in  law  called  asM<ir,  from  tiie  French  word  ussez,  enough. 
3  Bl.  Com.  242,  243,  244.  iVnd  by  stat.  49  Geo.  3.  c.  74.  where  a  person, 
being  at  the  time  of  his  death  a  trader  within  the  meanins:of  tlic  bankrnpt 
laws,  dies  seised  or  entitled  to  real  estate,  which  he  shall  not  by  his  last 
will  have  made  subjeet  to  the  payment  of  his  debts,  and  which  before 
the  passing  of  th.s  act  would  have  been  assets  for  the  payment  ol'  his 
deiiti  by  specialty,  in  which  the  heirs  were  bonnd.  the  same  shall  be  assets 
in  the  hands  of  the  heir,  or  devisee,  to  be  administered  in  equity  for 
payment  of  ail  his  debts,  whether  by  simple  contract  or  by  specialty ; 
creditors  by  specialty,  in  which  the  heirs  are  bound,  to  be  tirst  paid,-i- 
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BOOK  fl. 


PI.Coiii.Vimbishey'8  of  law,  is  not  said  to  be  a  purchase;  and  accordingly  the 

casCy  47  b*    1  H.  5.  ,  -  ,.  •        r»    -         ^  .      ^  • 

eap.  5.  makers  of  the  act  of  parliaroent  m  I  H.  5.  c.  5.  speak  of  them 

that  have  lands  or  tenements  by  purchase  or  descent  of  inlie* 
ritance.  And  so  it  is  of  an  escheat  or  the  like,  because  fbe 
inheritance  is  cast  upon,  or  a  title  vested  in  the  lord  by  act  in 
law,  and  not  by  his  own  deed  or  agreement,  as  our  author 
here  saith  (3).  Like  law  of  the  state  of  tenant  by  the  cur- 
tesy, tenant  in  dower,  or  die  like.  But  such  as  attain  to 
lands  by  mere  injury  or  wrong,  as  by  disseisin,  intrusion, 
abatement,  usurpation,  &c.  cannot  be  said  to  come  in  by  pur- 
chase, no  more  than  robbery,  burglary,  pirapy,  or  th^  like, 
can  Justly  be  termed  purchase  (4). 


LITTLETON, 

(Sects*  16  a«] 

Th£  word  *'  uiherii- 
«»<«"  tmUkubU  to  tii- 
koitobu  property  Be' 
qiuired  bupwrehase^  of 
wtfiit  §s  (o  diocfni. 


AND  it  is  to  wit,  that  this  WQrd  (inheritance)  is  not  onfy 
intended  where  a  man  hath  lands  or  tenements  h/ descent  of 
inheritage,  but  also  every  fee-simple  or  tail  (o)  which  a  man 


(S)  <<The  abbot  of  Fonntainiof 
the  order  of  Cistercians  before  the 
council  of  Lateran  makes  a  feoif* 
ment,  and  tiie  land  escheats  to  him 
after  the  council  of  Lateran.    It 
■eems,  that  be  shall  not  be  charged 
witii  tithes,  beeanse  it   is   not  a 
purchase.    Quare^  M.  7  Jac.  B.  R. 
Dkksoti  and  fVatUr.'*    Hal.  MSS. 
It  was  decreed    by    the   general 
cooncil  of  Lateran  in  1316,  tliat 
tile  privilege  of  exemption  from 
tithes,  enjoyed  by  the  Ctstei^ians 
and  other  religions  orders,  should 
not  extend  to  unds  purchaied  qfier 
that  council.     We  oceosloiu  jrtrtr 
legiorum  tuontm   eecUsuB   uUerhu 
pr^rtusentUTf    dooermtmuj    itf    ds 
mUenit  tenia  el  a  modo  acqnirendis, 
4"^.  deemuu  persolvant^  Sfc,    Gibs. 
Cod.  ist  ed.  se  vol.  p.  700. 701.  This 
explains  tlie  case  citca  by  Lord 
Hale.— An  escheat  in  appearance 
participates  of  the  nature  both  of 
a  parcMse  and  a  d^enti  of  the 
former^  because  some  act  by  the 
lord  is  requisite  to  perfect  his  title, 
i|nd  the  actual  iH>ssession  of  th^ 
land  cannot  be  gained  till  he  enters 
or  brings  his  writ  of  escheat ;  of 
die  UHer^  because  it  follows  the 
nature  of  the  seignory,  and  is  in- 
heritable by  the  same  persons.  But 
otrictly  speaking  an  escheat  is  i^ 
title  neither  by  pnrdiase  nor  de? 
scent    It  should  be   considered, 
that  though  the  lord  must  do  some 
act  to  put  himself  into  the  actual 
poesesnoH ;  yet  his  title  to  take  p08« 
session  commences  immediately  on 
the  want  of  a  tenant,  and  this  title 
is  vested  in  him  without  waiting  for 
his  own  deed  or  agreement,  and  as 


much  by  mere  ad  nf  taw  as  the  title 
of  an  heir  is  in  the  case  of  a  de- 
scent ;  and  therefore  both  titles  are 
equally  excluded  from  being  pnr- 
chases.  On  the  other  hand,  esclieat 
is  not  a  title  by  deeeent ;  for  the  lord 
takes  in   his  capacity  of  lord  of 
the   seignory  of  which    the  land 
escheated  was  holden,  and  not  as 
heir,  or  by  right  of  blood.    Nor  is 
it  an^  objection  to  this  way  of  con- 
sidenng  the  title  by  escheat,  that 
the  land  escheated  will  be  inherit- 
able in  the  lord  as  land  by  par- 
chase,  where  he  has  the  seignory 
by  purchase,  and  as  land  by  de- 
scent, where  he  has  The  sei^ory 
by  descent ;  for  the  reason  of  this 
is,  not  that  the  escheat  is  either  a 
purchase  or  descent,  but  because 
the  escheat  follows  the  seignory, 
from  whiab  the  rigtit  to  it  is  deriv- 
ed, as  an  accessary  to  its  principal. 
According  to  this  view  of  the  sub- 
ject, instead  of  distributinff  all  the 
several  titles  to   land  nnder  pvr- 
ekaae  and  deteenH,  it  would  be  more 
accurate  to  say,  that  the  title  to 
land  is  either  by  parcAoM,  to  which 
die  act  or  agreement  of  the  party 
is  essential,  or  bv  mere  act  of  law^ 
and  under  the  latter  to  consider 
first  desceaf ,  sind  then  escheat,  and 
such  other  titles  not  being  by  de- 
scent; as  yet  like  them  accnie  by 
mere  act  of  law.    See  on  this  9a b- 
ject  Blackst.  Comment,  ed.  d.  v.  9. 
p.  24^.  and?01.— [Hargr.  n.  2. 18  b. 
(106).] 

[See  ant  p.  156.  n.(D).l— [£ii.] 
(4^  See  aec.  ant  3  b.  p.  184. 
(5;  Mc  tuHe,  not  in  L.  and  M. 
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hath  by  his  purchase  may  be  said  an  inheritance,  because  his 
heirs  may  inherit  him.  For  in  a  writ  of  right  which  a 
man  bringeth  of  land  that  was  his  own  purchase,  the  writ 
shall  say,  quam  clamat  esse  jus  et  htereditatem  suam.  jind 
so  shall  it  be  said  in  divers  other  writs  which  a  man  or  wo- 
man  bringeth  of  his  own  purchase,  as  appears  by  the  Re^ 
gislen 

^  Quam  clamat  esse  jus  et  hareditatem  suam!*     (b)  Here  {h)  Sect.  732.   Bract 
our  author  dsclareth  the  right  ^ignificatioD  of  this  word  (inr  pieta,  lib!  ^.  cap.  1. 
heritance).     And  true  it  is,  that  in  the  writ  of  right  patent,  (P"*»  383  b.) 
fcc*  quando  dondnus  remittit  curiam  suam,  the  words  of  the 
writ  be,  quam  clamat  esse  jus  et  hareditatem  suam.    And  in 
ikepraxipe  in  capite^  in  a  cui  in  vitdy  (c)  when  the  defendant  (c)  Regist.  fol.  i«  f« 
daimeth  by  purchase,  the  writ  is,  quam  clamat  esse  et  hmredi-- 
tatem  suam.    And  with  Littleton  agreeth  Register,  fol.  4*  Bef^wt  foL  4.  f32« 
and  £32,  and  the  book  in  49  E.  3.  22.  against  sudden  opi-  ^q  H.  6.  9.   39  H.  5! 
Dions.    7  H.  4.  5.     IOH.6.  9.    39  H. 6.  38.     P^- Com.  ^^^^^Jj;^^'^^ 
Wimbeshe's  case,  47.     And  yet  in  7  H.  4.  $.,  wliich  is  the  «■«!  47.  &  68  b^ 
book  of  the  greatest  weight.  Sir  William  Thiruing,  chief  ju»* 
tice  of  the  common  bench  (as  it  scemeth  doubting  of  it),  ^ 

went  into  the  chancery,  to  inquire  of  the  chancery  men  of  the 
form  of  the  writ  in  that  case ;  and  they  said  that  the  form  waa 
both  the  one  way  and  the  other,  so  as  thereby  the  opinion  of 
Littleton  is  confirmed,  and  the  book  in  6  E.  3.  fo.  30.  is  not*  ^  E«  3. 30^ 
able;  for  there  in  an  action  of  waste  the  plaintiflf  aupposed, 
that  the  defendant  did  hold  de  hareditate  sua,  and  it  is  ruled, 
that  albeit  the  plaintiff  purchased  the  reversioni  yet  the  writ 
sboold  serve.  And  there  it  is  said,  it  hath  been  seen,  that,  in  a 
cui  in  vita,  the  writ  was,  which  tlie  demandant  claimed  as 
her  right  qnd  inheritance,  when  it  was  her  purchase.  And  so 
Ais  point,  wherein  there  might  seem  some  contrariety  in 
books,  is  manifestly  cleared.     But  in  the   statute  of  W.  2.  ^'  *•  <»•  ^.    i  E.  {?. 

^  .         /.  f         I    I  **t.  Qoarc  Imp.  43. 

cap.  5.,  ae  nareauate  uxorum,  by  construction  of  the  whole  sta-  35  H.  6. 54.  F.  N.  Bf 
tute,  is  taken  only  for  the  wives'  inheritance  by  descent,  and         ^ 
not  by  purchase,  as  appeareth  in  1  £.  2.  tit.  Quare  imped,  43* 
^5H.6.  ^4.    F.  N.  B.  34  b, 

^Jnd  it  is  to  wit'*    This  kind  of  speech  is  used  twice  in  ^^^  ^^  ^*  ^^  ^« 

r»L      .       ,  J      i.      .•  •  .  .         »i    .  .       .  ^^'  100.  146.  164. 

i/tiapter  L  ana  oftentimes  by  our  author  in  all  bis  three  170. 184.  S29.  843. 

S59.  274.  S80.  f  93. 
j900.  305.  419«  430.  iftU  489*  632.  697.  749. 
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Books,  and  ever  teacheth  us  some  rule  of  law,  or  general  or 
sure  leading  point,  as  you  shall  perceive  by  reading,  and  ob- 
serving of  the  same,  which  for  the  ease  of  the  studious 
reader  1  have  observed. 

13  a.  (d)  Escheat  (6),  eschaetOy  is  a  word  of  art,    and  derived 

D^mHonof€8eluat.    f^^^  ^j^^  TVench  word  escheat  (id  est)  cadere^  excidere  or  ac- 

Glanv.  lib.  7.  cap.'i7.  cidere,  and  signifieth  properly  when  by  accident  the  lands  fbli 

Fteta '  hb.*  5.'  ^p.^sf '  ^  *^  *^''^  ^f  ^^^^  ^^^y  *^®  holden,  in  which    case  we  say 
&  lib.  3.  cap.  10.         the  fee  is  escheated  (b).     And,  therefore,  of  some,   escheats 

Britton,  cap.  37.  &  .    ^  '  '  V^       . 

cap.  119.    F.N.  B.     are  called  excadentta  or  terra  excadentiales(e}.     Dominus 
Banco  Fot.  25.  '^^^  capitalis  loco  haredis  habetur,  quoties  per  defectum  re/ 

(3  ^n»t- 21.   4  lust,      delictum  exiinguitur  sanguis  sui  tenentis.     Loco  haredis  et 
(«)  Fleta,  lib.  6.  ca.  1.  haberi  poterit  nisi  per  modum  donatioms  Jit  reversio  cujusque 

Ockam  cap.  qttod  non    .  ^-Aiy^i         /i  •■  ^yt 

absoivitur,  &c.  tenements    And  Ockam  (who  wrote  in  the  reign  of  Henry 

the  second)  treating  of  tenures  of  the  king,  saith^  porro  €5- 

chaeteR  vulgd  dicuntur,  qua  decedentibus  hits  qui  de  rege  te- 

nentf  ^c.  ciim  non  existit  ratione  sanguinis  hares,  ad  jfiscum 

Escheat  mises  either  hy  Tclabuntur,    (f)  So  as  an  escheat  doth  happen  two  manner 

f/^!Ll^y^'lr**"''  o^  ways,  autper  defectum  sanguinis,  i.  e.  for  default  of  heir, 
</)  PI.  Com.  Dane  .  *^^  . 

Hale's  case.  aut  per  delictum  tenentis,  i.  e.  for  felony,  and  that  is  by  judg- 

(Post,  92  b.)         ment  tliree  manner  of  ways,  aut  quia  suspensus  per  coUvni, 

aut  quia  abjuravit  regnum,  aut  quia  utlegatus  est.  And 
therefore,  they  which  are  hanged  by  martial  law  in  furore 
belli  forfeit  no  lands:  and  so  in  like  cases  escheats  by  the  ci- 
vilians are  called  caduca, 

92  b.  Escliaeta  is  derived  of  this  word  eschier,  quod  est  accidere ; 

See  of  this  in  the       -  i^.  i        i*^  t-j*,   >•  j. 

Chapter  of  Fee-Sim*    ^^^  ^"  escheat  is  a  casual  profit,  quod  accidtt  domino  ex  etema 
fi^itoLAbr  816         ^  ^  insperato,  which  happeneth  to  the  lord  by  chance  and 

F.N.B.  144.   Ante,    unlooked  for.    And  of  this  word  eschaeta  cometh  eschaetor^ 
13  a.) 

(6)    See    AV^ripht*8    Ten.     115.      vol.  1 .  p.  236.  and  2  Blackst.  Comm. 
SBlackst  Law  Tracts,  8vo.  edit.      5th  ed.  S41.— [Uargr.  n.  6.  138.] 

(B)  The  doctrine  of  escheats  was  oriccinally  derived  from  the  fendnl 
law,  and  was  introduced  into  Enf^tand  by  the  Nornians.  It  is  'fonndfd 
on  this  principle,  that  the  blood  of  the  person  last  sel<ed  in  fee  is,  hy 
tome  means  or  otlier,  ntterly  extinct  and  i;one :  and  since  none  can  inlie* 
rit  his  estate  bnt  snch  as  arc  of  his  blood  and  consanguinity^  it  follows  as 
a  re^lar  consequence,  that  the  inheritance  itself  must  fail.  The  land 
must  become  what  the  feudal  writers  call  feodvm  apertttm^  and  most  re- 
sult back  to  the  lord  of  the  fee,  itom  whom,  or  from  whose  ancestor,  it 
was  originally  derived.  2  Bl.  Com.  «45.  Wright.  Ten.  115.  2  Inst.  64* 
An  escheat  was,  therefore,  in  fact,  a  species  of  revision,  and  is  ^ 
called  and  treated  by  Bracton.  Bract.  23  a.  3  Cru.  Dig.  491.  Watk. 
Desc.  2.    Sapra,  a.  (3),  p.  186.— [£d,] 
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an  escheator,  so  called,  because  his  office  is  to  inquire  of  all 
casual  profits,  and  them  to  seize  into  the  king's  hands,  that  the 
same  may  be  answered  to  the  king(7). 


Lands  may  escheat  to  the  lord  two  manner  of  ways;  one  See  more  of  this  mtli* 
by  atuioder,  the  other  without  attainder.     By  attainder  in  ^^PitL*"^  ^"'"*' 
three  aorts.     First,  Quia  suspemus  est  per  coUum.     Second- 
ly,  Quia  abjuravit  regnum  (8).      Thirdly,  Quia  ntlegatus 
€Si  (c).      Without  attainder;  as  if  the  tenant  dies  without  or  by  ku  diaih  wUimtt 
faeir(f>)* 


(7)  See  fhrthfer  as  to  tuhet^  and 
tithetttpr^  post,  13  b.  and  ante,  IS  b. 
and  aote  2,  tlicre,  (sup.  p.  186.  n.  S.) 
4  lust.  S95.  Mad.  Excbeo.  cbap. 
10.  «.  2.--[Hargr.  n.  1.  92  b.] 

(8)  Abj oration,  according  lo  tlie 
mncitni  use  of  tlic  word,  had  the 
effect  of  an  attainder  -,  because  it 


was  necessarily  accompanied  with 
tbe  confession  of  a  felony.  But 
this  kind  of  abjuration  is  not  now 
in  force ;  the  privilege  of  sauctnary 
of  which  it  was  consequential, 
liaTing  been  taken  away  by  a  sta- 
tute of  James  the  First.  See 
21  Jam.  c.  !S8.  s.  7.  2  Inst.  629,  and 


(C)  The  doctrine  of  eselieat  upon  attainder,  taken  singly,  says  Sir 
William  Blackstone,  is  tliis : — '*  that  the  blood  of  the  tenant,  by  the  com- 
laission  of  any  felony  (under  which  denomination  all  treasons  were  for* 
merly  comprised,  S  losL  15.  Stat.  26  £dw.  S*  c.  t-  s.  12.)  is  corrupted  and 
stabied,  and  the  original  donation  of  the  feud  is  thereby  determined,  it 
being  always  granted  to  the  vassal  on  the  implied  condition  of  dum  ben* 
MgenerU.    Upon  the  thorough  demonstration  of  which  guilt  by  legal 
attainder,  tlie  feudal  covenant  and  mutual  bond  of  fealty  are  held  to  oe 
broken,  tlie  estate  instantly  falls  back  from  the  offender  to  the  lord  of 
tiie  fee,  and  the  inheritable  quality  of  his  blood  is  extinguished  and  blotted 
oat  for  ever.    In  this  situation  the  law  of  feudal  escheat  was  brought 
into  Enchmd  at  the  conquest ;  and  in  eeneral  superadded  to  the  ancient 
law  of  ftrfeitore.    In  conscoaence  of  which  corruption  and  extinction 
of  hereditary  blood,  tbe  land  of  all  felons  would  immediately  revest  in 
the  lord,  but  that  the  superior  law  of  forfeiture  intervencR,  and  intercepta 
it  in  its  passage:  in  tlie  case  of  treason,  for  ever  \  in  tlie  case  of  other 
felony,  for  only  a  year  and  a  day ;  after  which  time  it  goes  to  the  lord  in 
a  regolar  conrse  of  escheat  (2  lust.  36.),  as  it  would  have  done  to  the 
heir  of  the  felon  in  ease  the  feudal  tenures  had  never  been  introduced. 
And  the  blood  of  the  tenant  being  utterly  corrupted  and  extinguished, 
it  foUows  not  only  that  all  that  he  now  luis  shall  escheat  from  him,  but 
also  that  he  shall  be  incapable  of  inheriting  any  thing  for  the  future. 
And  there  is  yet  a  fartlier  consequence  of  the  corruption  and  extinction  of 
hereditary  blood,  whicli  is  this :  that  tbe  person  attainted  shall  not  only  be 
meapable  himself  of  inheriting,  or  transmitting  his  own  property  by  heir- 
ship, bat  shall  also  obstruct  the  descent  of  lands  or  tenements  to  lits  pos- 
terity, in  all  cases  where  they  are  obliged  to  derive  their  title  through 
himnmn  any  remoter  ancestor."  2  Bl.  Com.  252,  2.53,  234.    But  tliis  cor- 
ruption of  blood,  which  was  one  of  the  hard  consequences  of  the  feudal 
tenures,  is  now  taken  away  by  the  54  Geo.  3.  c.  144.  which  enacts,  that 
DO  attainder  for  felony,  except  in  cases  of  high  treason,  petit  treason 
or  murder,  shall  extend  to  the  disinheriting  of  any  heir,  nor  to  the  pre- 
jadiee  of  the  right  of  any  person  other  tlian  the  offender  during  lib  iia. 
taral  life  only;  and  that  it  shall  he  lawful  to  ever/ person  to  whom  the 
right  or  interest  of  any  lands,  tenements,  or  hereditament^^,  after  the  death 
of  any  such  offender  shoold  or  might  have  appertained^  if  no  such  attainder 
had  been,  to  enter  into  the  same. — [£d.}  ' 

(D)  Escheats  arising  from  deficiency  of  blood,  whereby  the  desce:it  it 
at  an  end,  can  only  be  in  tlie  thuee  following  cases :  First,  where  the  tenant 
dies  without  any  relations  on  the  part  of  any  of  his  ancestors;  secondly, 
where  he  dies  M'itliout  any  reUtions  on  tlie  part  of  tho&e  ancestors  from- 
wliom  the  estate  descended,  ant.  I2a.  p.  169 ;  and  thirdly,  where  he  dies 
without  any  relations  of  the  whole  blood.    2  Bl.  Com. \llii.-^\Ed,'\ 
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Penom  ituapoMe  of 
hehig  heirs. 

MiiT«  cap.  2.  lec.  15. 
Bractlib.  S.fol.  62  b. 
Flet.  lib.  6.  cap.  1.  Se 
54.  Sc  lib.  t.  cap.  13. 
<Slanvil.  lib.  7.  ca.  1. 
&ca.i2.&13.(Ante, 


Hares,  in  the  legal  understanding  of  the  common  law,  im* 
plietli,  that  be  is  exjmtis  nuptiis  procreaius;  for  hares  legUi-^ 
mus  est  quern  nuptia  demonsirant,  and  is  he  to  whom  lands, 
tenements,  or.  hereditaments,  by  the  act  of  God  and  right  of 
blood,  do  descend  of  some  estate  of  inheritance.  For,  solia 
Deus  haredemfacere potest,  non  homo:  dicuntur  autem  ho- 
reditas  et  hares  ab  harendo,  qudd  est'arcth  insidendo,nam  qta 
hares  est^  haret ;  tel  dicitur  ab  harendo,  quia  hareditas  sibi 
haret,  licet  nonnulU  haredem  dictum  velint,  quod  hares 
fuitf  kdc  est,  dominus  terrarum,  ^t.  qua  ad  eumperveniuni. 


if  wonsier. 


(g)  Bract,  lib.  5.  fol. 
437.  438.    Brit  cap. 
€6.  fol.  167.  &  ca.  83. 
Fleta»  lib.  i.  cap.  5. 
(Antei  29  b.) 


8  a. 


A  hattardm 

Ik)  Vid.  sect.  188. 
309.    Bract  lib.  2. 
fol.  92.    Brit  fol. 
Fleti,  lib.  1.  cap.  5. 
A  Ub.  6.  cap.  8. 
Fleta,  nbi  tapra. 
5R.t.  Entr.  Con;. 
38.  (1  RoL  Abr.  625.) 


A  monster  which  hath  not  the  shape  of  mankind,  cannot  be 
heir  or  inherit  any  land,  albeit  it  be  brought  forth  within  mar- 
riage ;  (g)hut,  although  he  hath  deformity  in  any  part  of  his 
body,  yet  if  he  hath  human  shape  he  may  be  heir.  Hii  qui 
contra  formam  humani  generis  converso  more  procreantur,  ut 
Si  muUer  monstrosum  vel  prodigiosum  enixa,  inter  liberos  non 
computentur.  Partus  tamen  cuinatura  aliquatUuIum  ampli" 
averit  vel  dimitmerit,  non  tamen  superabundanter  (ut  si  sex 
digitos  vel  nisi  quatuor  habuerit)  bene  debet  inter  liberos  con^ 
numerari,  ^Si  inutilia  natura  reddidit,  ut  si  membra  tortuosa 
habuerit,  fu>n  tamen  is  partus  monstrosus*  Another  saith, 
ampUatio  seu  diminutio  membrorum  non  nocet.  (h)  A  bas- 
tard cannot  be  heir,  for  (as  hath  been  said  before)  qui  ex  dam- 
nato  coitu  nascuntur    inter  liberos  non   computentur  {n). 


2  Hawk.  PI.  C.  b.  2.  c  32.  How- 
ever, the  word  td^uraiim  is  still  in 
use  in  our  law  for  itme  purposes. 
For — 1.  Some  statutes,  in  order  to 
secure  the  ettablUhed  rtUguntj  re- 
quire persons  convicted  of  certain 
kinds  of  recusancy  to  abjure  the 
realfHf  on  pain  of  being  adjudged 
guilty  of  a  capittU  felony  t  and  the 
word  in  this  sense  is  similar  to  the 
ancient  abjuration,  and  is  attended 
with  a  like  effect  35  Elix.  c.  1. 
and  2. 13. — 2.  In  order  to  secure 
the  succession  of  ike  crown  as  settled 
at  and  since  the  Revolution,  other 
statutes  make  all  persons  who  re- 
fuse to  take  the  oath  prescribed  for 
abjuring  the  Prettnder  and  his  de- 
scendants, liable  to  various    pe- 


nalties and  forfeitures;  bat  this 
kind  of  abjuration  differs  both  in 
oi^ect  and  efect  from  the  ancient 
one.  13  W.  3.  c  6.  1  Ann.  stat  1. 
c.  22.  1  0. 1.  Stat  2.  c.  13.  6  G.  3. 
c.  53.H!Hargr.  n.  2.  92  b.  (92).] 

[By  Stat.  31  Geo.  3.  c.  32.(iiUMle 
for  the  relief  of  the  Roman  Ca* 
tholics)  it  is  enacted,  that  no  person 
shall  be  summoned  to  take  the  oath 
of  supremacy,  or  make  the  decla- 
ration against  tiansubstantiation, 
or  be  prosecuted  for  not  obeyins  a 
summons  for  that  purpose :  but  this 
act  does  not  appear  to  repeal  the 
provisions  of  the  1  Geo.  1.  c.  13,.  as 
to  the  oaths  of  allegiance  and  ab* 
juration.  See  4  Rl.  Com>  116.  ed. 
Chr.]— [Ed.] 


(E)  A  bastard  being  nulUus  fiUus  can  neither  inherit  from  its  father 

nor  mother,  and  consequently  can  Iiave  no  heirs  but  his  own  children 

And  therefore  if  a  bastard  purchases  land  and  dies  seised  thereof  with. 

out  issue,  and  intestate,  the  land  shall  escheat  to  the  lord  of  the  fee- 

Aot  vol.  K  p.  130.  n.  (K).    Thoqgh  the  fact  of  the  birth  of  a  child* 
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Every  heir  is  either  a  male,  or  female,  or  an  hermaphrodite, 
chat  is,  bodt  male  and  female.  And  an  hermaphrodite  (which 
18  alao  called  Jndrogymu)  shall  be  heir,  either  as  male  or 
female,  according  to  that  kind  of  the  sex  which  dodi  pre^^ 
Tail»  Hermaphrodiiap  iam  masculo  qtidm  facmina  compara^ 
iur,  secwidmm  pr4tvale$ceutiam  sexus  incalacentis.  And  ac* 
cordingly  it  ought  to  be  baptised.  See  more  of  this  matter^ 
aectioDS5. 

(i)  A  man  seised  of  lands  in  fee  hath  bsue  an  alien  that  is  ^'^  ^*^ 

^    t     •  •     »    1-  L  *   u     u  •  i        (*)  Mirror,  cap.  1. 

bom  out  of  die  kmg  s  Iigeance ;  he  cannot  be  heir,  propter  cap.  3.  sect.    cap.  5. 

d^ectum  subject ioNis  (IS),  albeit  he  be  born  within  lawful  mar-  ^1%  "™^.  ***'•  ^• 

riage.     If  made  deni2en  by  the  king's  letters  patent,  yet  can-  Though  made  danim 

not  be  inherit  to  his  father  or  any  other.     But  otherwise  it  is,  cannot  inherit:-' 


if  be  be  naturalized  by  act  of  parliament;  for  then  he  is  not  ^  ****  naturaUzed. 
accounted  m  law  a/iemjge/ia,  but  tnmgena.    i5ut  after  one  lib.  6.  ca.  47.  13E.5. 
be  made  denizen,  the  issue  that  he  hath  afterwards  shall  be  de  nf tilul^a ^'  ^' 


mare. 


heir  to  him,  but  no  issue  that  he  had  before.    If  an  alien  ?j[  f  •  2*  Conwnw  5. 

'  49  £.  3.  2.    11  H.  4. 

Cometh  into  England  and  hath  issue  two  sons,  these  two  sons  26.    i4  H.  4.  i9.  so. 

are  iudigenpd,  subjects  bora,  because  they  are  bora  within  the  38.   9  H.  '4.  r. 

realm.     And  yet  if  one  of  them  purchase  lands  in  fee,  and  ^J^;  Jbro.  jt^l'ssg. 

djeth  without  issue,  his  brother  shall  not  be  his  heir  (10) :  for  Oodb.  275.   1  Sid. 

■  '  r     '    ^t      r^f      ^   v^  L     V  •         ^^^'  «01.    Noy.  158. 

there  was  never   any  mheritable  blood  between  the  father  T.Jo.  10.    Vaogh. 
and  them ;  and  where  the  sons  by  no  possibility  can  be  heir  Hardr.  224.  2  Ventre 
to  the  father,  the  one  of  them  shall  not  be  heir  to  the  other,  i'l,  .^^^:^*  ti «  . 

o  ttQ,  3.  do.    27  £•  a# 

See  more  at  large  of  this  matter,  sect  198  (f).  9^7.   3  £.  2.  Discent. 

Br.  64.    31  E.  1. 

<9)  Bnt  Me  ant.  vol.  1.  p. 90,  n.  5.      since  over-mled.    Se6  tot  vol.  1.  petition  80     26  Asa. 
(10)  But  tbU  opinion  has  been      p.  91.  n.  6.  pl^  g,    49  ^V*.  pi.  4, 

■  —    1:9  Ass.  pi.  11. 

Aniagalawfnl  marriage  is  prtJnA  fiteU  evidence  ot  its  legitimacy,  ant.  ^  ^*  ^*  ^* 

voL  1.  p.  139.  n.  (B).   Et  vid.  Rmtkdge  v.  Camtthers^  4  Dow.  403 ;  vet 

evideaee  «f  die  httsband**  non-aoeess,  and  also  evidence  of  any  other  kind 

b  admissible  to  prove  snch  Issue  bastard.  Ant.  vol.  1.  p.  139.  n.  (B).    So^ 

on  tbe  other  hand,  the  old  rule,  that  posthumons  children  must  be  bom 

within  nine  montiis,  or  forty  weeks,  has  been  relaxed.    And  the  courts 

BOW  ooBsider  nine  months  merely  as  the  usual  time,  and  do  not  decline 

exercising  the  discretion  of  allowing  a  longer  space,  where  the  opinion  of 

phvsicisnSy  or  the  cireiimstanees  <k  the  ease  have  required  it.    See  ant. 

voL  I.  p.  141.  u.  (2).  and  Poster  v.  CooIp,  3  Bro.  C.  C.  347 ;  in  which  case, 

upon  an  issue  directed  out  of  chSoeery,  a  child  bom  Ibrty-three  weeks, 

except  one  day,  alkcr  the  hnsband's  deatli,  was  found  to  be  legitimate. 

See  fortlier  as  to  what  children  shall  be  deemed  bastards,  ant.  vol.  1. 

p.  146.  i  and  as  to  boMtard  eigni  and  wmlier  pmUnL  vide  post,  244  a.  b.— 

[jEd.] 

(F)  See  ant  vol.  1.  p.  89,  90,  91.  and  the  stats.  25  Edw.  3.  st.  2. 
f  Ann.  c.  3.  4  Geo.  2.  c.  21.  13  Geo.  3.  c.  21*  cited  in  the  notes  tliere;  by 
virtue  of  which  statutes  all  persons  bora  out  of  the  king's  allegiance, 
whose  fathers  or  grandfathers  were  natural-bora  subjects  are  held  to  bo 
natiiral-bora  subjects,  and  are  capable  of  inheritinje.  And  by  the  11  «< 
IS  W.  3.  c.  6.  natural-bora  subjects  may  derive  a  title  by  descent  through 
Iheir  parents,  though  aliens;  but  asubie<|nent  statute  epactsi  that  ns 
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A  person  oiUinitd.        \f  a  man  be  attainted  of  treason  or  felony,  although  be 

be  born  within  wedlock^  he  can  be  heir  to  no  man,  nor  any 
man  heir  to  Van^  propter  delictum^  for  that  by  his  attainder 
Thmurh  pardoned  hff     bis  blood  is  corrupted  (o).    ^nd  this  corruption  of  blood  is 
tunnot  inherit:  '^  high,  as  it  cannot  absolutely  be  salved  and  restored  but  by 

weeiuastoa  pardonhy  act  of  parliament;  for  albeit  the  person  attainted  obtain  bis 
met  of  pariiameiu.         charter  of  pardon,  yet  that  doth  not  make  any  to  be  heir 

whose  blood  was  corrupted  at  the  time  of  the  attainder, 
(k)  Stanf.  p].  cor.  195,  either  downward  or  upward,  (k)  As  if  a  man  hath  issue  a 
foi.'i32.  133.  276.  &  80^  before  Iiis  attainder,  and  obtaineth  his  pardon,  and  after 
mitton  fof'^ais  b  ^^  pardon  hath  issue  another  son,  at  the  time  of  the  attainder 
Fieta,  lib.  1.  cap.  28.  the  blood  of  the  eldest  son  was  corrupted,  and  therefore  he 

|Noy.  170.     Finch,  n    .  -^  i      j-     i    •        i  •     /  .  i_ 

8vo.  ed.  207.    Ante,    Cannot  be  heir.     J3ut  if  he  die  iivmg  his  father,  the  younger 

MS.   1  Sid.  195.  202?     '^"  ^^^^^  ^  ^^^^  9   ^^^  ^^  ^'^^  ^^^  ^^  ^^^  °^  ^^  ^^°^^  ^^  ^^^  ^^* 

1  Rol.  Abr.  625.  Cro.  tainder.  and  the  pardon  restored  the  blood  as  to  all  issues  be- 

gotten  afterwards.  But,  in  that  case,  if  the  eldest  son  had 
survived  the  father,  the  younger  son  cannot  be  heir;  because 
be  hath  an  elder  brother  which  by  possibility  might  have  in- 
herited (h):  but  if  the  elder  brother  had  been  an  alien,  tlie 
younger  son  should  be  heir,  for  that  the  alien  nevfer  had  any 
inheritable  blood  in  him  (11).  See  more  plentifully  of  tliis 
matter,  sect.  746,  747. 

MUhder  of  the  father      If  a  man  hath  issue  two  sons,  and  after  is  attainted  of  trea- 

$Uf  bar  to  coUateral  de-  -  #  j  r   *i.  i.         i     j        j  j-  .i_ 

§€€Mi  between  the  «m«.  ^^^  ^^  felony,  and  one  of  the  sons  purchase  land  and  dieth 

without  issue,  the  other  brother  shall  be  his  heir ;  for  the 
attainder  of  the  father  corrupteth  the  lineal  blood  only,  and 
not  the  collateral  blood  between  the  brethren,  which  was 
vested  in  them  before  the  attamder,  and  each  of  them  by  pos* 

(11)  Betides  the  authorities  in  the  ■Mrgtn,  see  W.  Jo.  34.— -[Hargr. 
n.S.  8  a.] 

right  of  inheritance  shall  accrae,  by  virtue  of  the  tast-mentioned  act, 
to  any  persons  whatsofrver,  unless  they  are  in  being  and  capable  to  take 
as  heirs  at  the  death  of  the  person  last  seised.  Stat.  25  Geo.  2.  e.  39« 
See  ant.  vol.  l.  p.  90.  n.  (6).— f /id.] 

(G)  See  n.  (C)  ant.  p.  1S9. 194.-4;£d.] 

(H)  So  if  a  man  has  two  sons,  and  the  eldest  is  attainted,  and  then  the 
father  dies,  the  younger  brother  cannot  inherit  from  his  father }  for  the 
elder  brother,  though  attainted,  is  still  a  brother,  and  no  other  can  be 
heir  to  the  father,  whiie  he  is  alive.  But  if  the  eider  brother  dies  in  the 
life-tirae  of  the  father,  without  leaving  issue  (Hob.  334.  Cro.  Car.  435.), 
the  yonnger  brother  will  then  inherit  from  his  father,  because  he  can  derive 
his  descent  from  him,  without  mentioning  his  elder  brother,  or  claiming 
through  h'un.  Dyer,  48  a :  and  it  is  a  geueral  rule,  that  the  attainder  of 
a  peison  who  need  not  be  mentioned  in  the  derivation  of  the  descent, 
does  not  prejudice,  let  the  ancestor  be  never  so  remote.  3  Cni.  Dig.  37 9« 
^Ed,} 
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sibility  miglit  have  been  heir  to  the  father ;  and  so  hath  it 

been  adjudged  (12)  (*).     But  otherwise  in  the  case  of  the  (•)  In  the  Exchequer. 

J      &       V      /\  /       ^  ,  ,        Mich.  40.V41  Eliz. 

alien-o^e^  as  hath  been  said.     (I)  But  some  have  holden^  that  in  le  case  de  Hobby. 
if  a  man,  after  he  be  attainted  of  treason  or  felony,  have  issue  \.^q  '^Brittoo,  foL  15. 
two  sons,  that  the  one  of  them  cannot  be  heir  to  the  other,  ^^^^?^  ^^^-^^  T  Lev!^' 
because  they  could  not  be  heir  to  the  father,  for  that  they  60.   Vangh.  374. 
never  had  any  inheritable  blood  ( 1 3)  in  them  (14). 

(m)  One  that  is  bom  deaf  and  dumb  may  be  heir  to  ano-  (»)  Bracton,  Mb.  5. 

.  „    .    .  1.         .      .    I  ,       .  '\    '  A     ,         foK  4«1.  430.  434. 

tner,  albeit  it  was  otherwise  holden  m  ancient  time.     And  so  ub.  s.  fol.  i?.  Fleta, 
if  bom  deaf,  dumb,  and  blind,  for  tit  fu>c  cam  vitio  parcitur  l^'}i[  sThfc.  877.* 
naturaii.     But  contract  they  cannot      Ideots,  lepers,  mad-  ^*  f  •  ^*    ^S®  ^'^  « 

,  IT  10  E.  3.  535.   18  £.3. 

men,  outlaws  m  debt  trespasses  or  the  like,  persons  excom-  53.  13  £.  3.  Ley  49. 
monicated,  men  attainted  in  tipramunire,  or  convicted  of  he-  ^     ^ ' 
resy,  may  be  heirs. 

(n)  It  is  to  be  noted,  that  one  cannot  be  heir  till  after  the  (n)  Mirror,  cap.  i. 
death  of  his  ancestor.    Before,  he  is  called  hares  apparens, 
heir  apfNurent. 


In  our  old  books  and  records  there,  is  mention  made  of 
another  heir,  viz.  hares  astrarius,  so  called  of  asire,  that  is^ 


8  b. 


(If)  S.  P.  ace.  Noy.  158.  4  Leon. 
5.— [Hanr.  n.  4.  8  a.] 

(13)  lie  principle,  on  which  it 
htt  beeD  adjudged  that  the  children 
of  an  alien  may  be  heirs  as  between 
themseWea,  tliongh  not  to  their 
htiktr,  seems  to  reach  the  case  of 
childreii  bom  after  their  father's 
•ttsiader.  See  the  cases  cited  in 
a.  2.  ante,  (vol.  1.  p.  91.  n.  6.)— 
[Hargr.n.  5.  8  a.  (38).] 

[Seealso  ante,  p.  189.  n.  (C).  And 
the  reason  is,  because  the  descent 
between  brothers  is  immediate, 
C^magwood  ▼.  Pace,  1  Vent.  413. 
SSalk.  129.  Note,  that  a  person 
Bay  Inherit  from  one  of  his 
parents,  though  the  other  is  at- 
tainted of  treason  or  felony;  for 
AiplicahM  sanguU  is  not  necessary 
in  descents.  Jenk.  Cent  1.  Ca.  2. 
C«nt,5.   Cau  T.y^Ed.] 

(14)  See  11  and  12  W.  3.  c.  4, 
which  disables  persons  educated  in 
the  popish  religion,  or  professing 
it,  from  inheriting,  but  in  respect 
of  themselves  only,  if  they  do  not 
comfonn  within  six  months  after 
the  age  of  18 ;  and  provides,  that 
tm  uiey  do  conform,  their  pro- 

V0L.U. 


testant  next  of  ktn  shall  enjoy. 
By  tiie  same  statute  papists  are 
disabled  from  taking  lands  by  pur- 
chase^  which  should  have  been  men- 
tioned before.  For  cases  on  the 
construction   of  this  statute,  sea 

1  8tra.  967.  2  P.  Wms.  3.  6.  and 
132.  3  P.  Wms.  46.  1  Atk.  526. 
528.   2  Atk.  210.    3  Atk.  155. 457. 

2  Ves.  398.  1  Wils.  part  1.  p.  176. 
Kep.  Cas.  B.  R.  temp.  Hardw.  149. 
Cas.  B.  R.  temp.  Hardw.  91.  and 
Vin.  Abr.  Devise,  I.  7.  pi.  4.  and  5. 
— rHargr*  n.  8.  8  a.  (40).] 

[The  Stat.  11  and  12  W.  3.  c.  4. 
was  repealed  by  the  18  Geo.  3.  c.  6. 
so  fiir  as  to  permit  such  Roman 
Catholics  to  inherit  real  property, 
as  would  take  the  oath  of  alle;:iance 
prescribed  in  this  act  The  31 G.  3. 
c.  32,  repealed  some  of  the  other 
restrictions  upon  those  who  profess 
the  Roman  Catholic  relinon,  on 
their  taking  the  oath  of  allegiance 
therein  prescribed;  which  oath> 
by  the  43  Geo.  3.  c.  30,  gives  the 
same  benefits,  and  operates  in  like 
manner,  as  the  oath  prescribed  ia 
the  18  Geo.  3.  c.  6.]--[£d.] 
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an  hearth  of  a  house  ;  because  the  ancestor  by  conveyance 

hath  set  his  heir  apparent,  and  his  family,  in  a  house  and 

(o)  Bnct.  lib.  s.  fol.    living  in  his  life-time,  of  whom  Bracton  saitfa  thus :  (o)  Item 

>z.\.    Ro.  'so.  de        ^^  9^^^  h(Eres  sit  astrarius,  vel  quod  aliquis  antecessor  resli- 

Banco.  ^'»7;/*P' J.  tuat harediiii vUa sua  hareditatem,  et  se  dimiserii,  tideiur, 

sect.  18b  Bnit.  lalb.        ^  .... 

quod  nullo  tempore  jacebit  hereditaSf  ei  ideo  qudd  nee  rele^ 
varipossUf  nee  debeat,  nee  relevium  dari. 


35^,  (p)  Tlie  father  is  seised  of  lands  in  fee  holden  of  I.  S., 

T«  frhom  lotufff  cKheaU  x\^q  ^^  jg  attainted  of  higli  treason,  the  father  dieth,  the  lands 
cool's  csfle.  '  ^hall  escheat  to  I.  S.  propter  defectum  sanguinis^  for  that  the 

father  dieth  without  heir.  And  the  king  cannot  have  the  land, 
because  the  son  never  had  any  tiling  to  forfeit*  But  the  king 
shall  have  the  escheat  of  all  the  lands  whereof  the  person  at- 
tainted of  high  treason  was  seised  (i),  of  whomsoever  they 
were  holden  (15). 


(15)  <<  A.  infeoffs  B.  attainted  of 
treason  to  tlie  nse  of  C.,tlie  king  shaH 
liave  the  land  discharged  of  tlui  use." 
Hal.  MSS.  and  Pimb*8  cancy  M.  i7 
Elix.  is  cited  from  Moore.  See 
Mo.  196.  But  note,  that  acccrd- 
ingto  Moore,  B.,  at  the  time  of  tlie 
conveyance  to  hiui,  had  only  com' 
mitled  treason,  and  ^las  not  at- 
tainted till  after;  and  it  was  by 
ri'liiihn  to  the  time  of  committing 
the  oftence,  that  the  case  was  con* 
0 trued  to  be  the  same  as  if  the  cpn- 
yeyancc  had  been  to  a  person  ac- 
tually attainted.  The  doctrine  in 
Pym'sciue  sonuds  peculiarly  liarsb ; 
for  tirst  the  legal  estate  in  the  land 
was  given  to  the  queen  by  a  fun* 
giructire  relation ^  and  then  she  was 
deemed  to  hold  tlie  land  discharged 
of  tlie  use,  because  tlie  king  can* 
itot  be  a  trustee.  However,  it  is 
bdt  jnstice  to  mention,  that  the 
case  being  represented  to  queen 


Elizabeth,  she,  much  to  her  honor, 
granted  the  land  to  ceatmique  use  by 
patent.  As  to  the  king*s  holding 
land  discharged  of  all  nscii  and 
trusts  where  tlie  legal  estate  vests 
in  him,  and  the  sense  in  which  that 
doctrine  is  to  be  understood,  sec 
Vin.  Abr.  U$€i,  C.  where  most  of 
the  authorities  on  the  subject  are 
stated  or  referred  to. — [Hargr.  n.  7. 
13  a  (68).] 

[The  king  is  clearly  not  subject 
to  a  trust  iu  case  of  an  escheat  to 
tlie  crown.  But,  by  the  39  &  40 
Geo.  3.  c.  83.  s.  12.  (amended  by 
Stat.  47  Geo.  3.  s.  S.  c.  2  j^.)  his  ma- 
jesty is  enabled  by  warrant,  imder 
the  sign  manual,  to  direct  the  exe* 
cutiou  of  any  trusts,  to  which  lands 
escheated  are  liable ;  and  to  make 
any  grants  of  such  lands  to  any 
trustee  or  trustees,  or  otherwise, 
for  the  execution  of  sach  trusts.]**^ 
[£d.] 


(I)  For  where  a  person  attainted  of  treason  dies  seised  of  lands  the 
superior  law  of  forfeiture  intervenes,  aiid  prevents  the  eschdit  to  tlie  lord. 
Ant.  n.  (C),  p.  189. 

Witli  respf  ct  to  the  person  to  whom  lands  escheat,  it  is  observable,  that 
by  the  stat.  1^  Cha.  s.  c.  24.  for  changing  all  the  ancient  tennre*  hito  free 
and  common  socage,  the  rents  and  services  ( among  which  feilty  is  accos- 
tomably  doe)  are  preserved  to  tlie  lord :  of  him  therefore  the  lands  are 
still  held,  and  tu  him  they  may  escheat.  But,  if  all  these  badges  of  tennre 
hnve  boon  neglected  to  be  preserved,  and  it  be  no  longer  known  of  whom 
the  lands  arc  mediately  held  ;  then  the  king,  as  the  great  and  chief  lorcV 
shall  have  them  by  escheat:  for  to  him  fealty  lielongs,  and  of  blm  they 
are  ccrtaiidy  h'cld  by  presumption  of  law,  wad  withont  the  necessity  of 
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ff^  Id  an  appeal  of  death  or  other  felony^  &c.  process  is  OnaHainderMoKt- 
awarded  against  tlie  defendant,  and,  hanging  the  process,  the  i^kcJhaa notreuaiim 
defendant  convejeth  away  the  land,  and  after  is  outlawed,  the  y^^J^SfJrf^^at 
conveyance  is  good  (1 6)  and  shall  defeat  the  lord  of  his  es-  to  moid  menu  convey- 
cheat ;  but,  if  a  man  be  indicted  of  felony,  and,  hangnig  the  indidment. 
process  against  him,  he  conveyeth  away  the  land,  and  after  is  ^^^  f'  ?•  ^^'^^ 
outlawed,  the  conveyance  shall  not  in  that  ca^e  prevent  the  lib.  2.  tit.  de  Forf. 
lord  of  his  escheat.    And  the  reason  of  this  diversity  is  mani-  '^j^^  according  to  tbVs 
feat:  for,  b  the  case  of  die  appeal,  the  writ  containetb  no  diversity  was  it  re- 

'  '^^       '  solved  in  5  E.  6.  a«  it 

time  when  *the  felony  was  done,  and  therefore  the  escheat  can  appearethby  my  Lord 

,        -  ,  ,  %       x%         %      '    V  uier'u  Manuscript 

relate  hut  to  the  outlawfy  pronounced.    But  the  mdictment  (Post,  39o  b.) 

eontaineth   the  time  when  the  felony  was  committed,  and      ,  ,   *^    ^  « 
,       -         ,  ,  ,  ,  ,  ,      (W.  Jo.  217.    Cro. 

therefore  the  escheat  upon  the  outlawry  shall  relate  to  that  Cba«  in.) 

time  (17).     Which  cases  I  have  added,  to  the  end  the  student 

may  conceive,   that  the  observation  of  writs,  indictments, 

process,  judgments,  and  other  entries,  doth  conduce  much 

to  the  understanding  of  the  right  reason  of  tlie  law  (k). 


(16)  ^  Bat  if  the  party  appears 
an  appeal,   and    the  pUdntifT 

cosmti,  and  tlie  defeodant  is  con- 
victed  by  verdict  or  confession,  it 
is  yi  one."  Hal.  MSS.— [Uargr. 
B.8.t3n.(69).] 

(17)  ^  Nota,  if  one  be  attainted 
by  oiUlavny  or  confession  of  a  fe- 
lony, which  is  precedent  to  the 
feol&neiit  of  the  party  attainted, 
the  feoffee  may  falsify  tlie  attainder 


by  traverse  to  the  felony  or  to  the 
time  of  the  felony.  Bnt  if  he  be 
attainted  by  verdict,  itseenis,  that 
he  cannot  falsify  by  traverse  to  the 
felony ;  bnt  he  niay  traverse  the 
time  of  the  felony,  for  that  is  not 
material ;  for  if  he  be  i^ilty  on 
another  day,  the  jury  ought  to 
find  him  guaty."  Hal.  MSS.  which 
cites  3  Inst.  230. — [Hargr.  n.  1. 
IS  b.  (70).] 


K«t  Booth,  135.  Jlfof  ▼•  Street^  Cro.  ^iz.  120.  3  Cm.  Dig.  496. 
t  in  a  late  case  it  was  considered  as  donbtfnl,  whether,  at  common  law, 
apon  the  death  of  the  tenant  last  seised  of  the  land,  without  heirs,  the 
ittht  and  possession  must  be  presumed  to  be  immediately  in  the  crown, 
vithont  office,  as  though  the  person  last  seised  were  the  kmg*s  immediate 
tenant ;  the  king's  title  not  appearing  by  any  matter  of  record,  and  the 
posseasioo  not  having  been  vacant  fronf  tlie  death  of  the  tenant  last  seised. 
See  Doe,  d.  Uayne  and  Rex  v.  Redfern^  \t  East,  96.  Infra,  n.  (L).— [£d.] 
-  (K)  There  is  one  instance  in  which  lands  held  in  fee-simple  are  not 
liable  to  escheat ;  for,  if  lands  held  of  J.  S.  be  given  to  a  dean  and  chap- 
ter, or  to  a  mayor  and  commonalty,  and  to  their  successors ;  if  snch  cor- 
poration be  dissolved,  the  land  shall  not  escheat  to  the  lord,  but  shall 
revert  to  tb«  donor.    Ant.  13  b.  vol.  1.  p.  195. 

As  tlie  lord's  rif;ht  to  an  escheat  arises  solely  from  the  want  of  a  tenant 
to  do  the  services,  it  follows,  that  whenever  there  is  a  tenant,  the  lord 
rannot  claim  tiie  lands  by  escheat.  And  therefore  if  the  lord  enter  on 
the  death  of  the  di»scisor's  alienee  without  heirs,  the  disseisee  may  enter 
apon  the  lord;  for  the  disseisee,  notwithitanding  the  disseisin,  continnea 
the  rightfnl  tenant.  Fost,  240  a.  Oilb.  Ten.  25.  8o  if  the  disseisee 
dies  without  heir,  and  afterwards  Ae  lord  accepts  homa^  or  fealty  of 
the  disseisor,  he  is  barred  of  his  writ  of  escheat,  because  he  has  ac- 
cepted him  as  his  tenant :  so  if  the  lord  accepts  rent  from  the  heir  or 
ieotfee  of  the  disseisor,  this  shall  bar  him  of  his  escheat ;  because  they 
ue  in  by  title:  which  is  to  be  understood  of  a  descent  or  feollmcnt,  after 
the  tit k  of  escheat  accrued ;  for,  if  the  disseisor  make  a  feolfmcnt  in  tee^ 
ar  die  seised,  and  after  the  disseisee  die  without  heir,  then  there  is  no 
escbeatatally  becaose  the  lord  has  a  tenant  in  by  tiUc.    Fost^  ji<>& a  ^  b* 
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Ofikeafice  rf  e»ekea>      Of  tfab  word  (eichaeia),  here  used  by  our  author,  Gometh 

fr)  Mirror  cap.  1.  ('^^  Eschoetor^  an  ancieot  oiBcer,  so  called,  because  his  office 
tecL  5.  51  H.  3.  is  properly  to  look  to  escheats,  wardships,  and  other  casual- 
Britton,  fol.  S3,  34.  tjes  belonging  to  the  crown.  In  ancient  times  there  were 
AUh!  t^i^p.'ui  35!  ^^^  ^^^  cscheators  in  England,  the  one  on  this  side  of  Trent, 
foT'V  ^  ^  ^1**^  «"d  *«  ^^i"  beyond  Trent,  at  which  time  they  had  sub- 
21  E.  1.  Rot.  ParL  1.  escheators*    But  in  the  reign  of  Edward  the  second,  the  of- 

29  £.  1.  Stat.  deEs-^  •••iii  11  i- 

ciiaetoribus.  14  E.  3.  o^^^s  were  divided,  and  several  escneators  made  m  every 
F.  N.  B.  1^00  c.^  ^^  couaty  for  life,  &c.  and  so  continued  until  the  reign  of  Ed* 
Stamf.  Prer.  81.  ward  the  third.  And  afterwards  by  the  statute  of  14  E.  3.  it 
€.  2/  CapituU  Escba-  is  enacted  by  authority  of  parliament,  that  there  should  be  as 

etrue  in  VeL    Magna  . 

Carta,  fol.  160,  161, 

ScCm  ^  coDseanence  of  this  principle,  any  alienation  of  the  tenant  wiH  bar  the 

lord  of  h0  escheat :  and  it  has  been  held,  that  a  feoflFment  made  by  an 
infant  in  person  will  have  this  effect.  See  Dyer,  10  b.  4  Co.  1^  m^ 
WiUHngham*s  ease,  8  Co.  4^  b.  So  a  devise,  although  it  only  takes  effect 
at  the  moment  of  the  testator's  death,  will  prevent  an  escheat.  1  Rot. 
Rep.  f  14.  £t  vid.  ant  236  a.  n.  (182).  p.  118.  Secu$  as  to  a  void  devise. 
Vangfa.  «70. 

The  lord  by  escheat  is  subject  to  all  the  incumbrances  of  the  last 
tenant ;  as  to  a  grant  of  a  rent,  to  dower,  and  curtesy ;  because  ttiey 
are  annexed  to  the  possession  of  the  land,  without  respect  to  any  pri- 
vity. Rol.  Rep.  402.  7  Co.  7  b.  So,  if  a  copyhold  estate  escheats  to  the 
lord  of  the  manor,  he  will  hold  it  subject  to  any  lease  made  by  the  copy« 
holder  with  the  lord's  licence ;  and  also  to  the  free  bench  of  the  widow* 
Tkmer  v.  Hodgu,  Hut.  102.  But  the  lord  by  CAcfaeat  is  not  subject  to 
any  incumbrances  annexed  to  the  privity  of  the  estate,  because  he  conea 
in,  in  the  pssf  ;  and  therefore  he  was  not  bound  to  execute  an  use,  for  hia 
title  was  patwnonnt,  namely,  by  force  of  the  condition  in  law  tacitly  an- 
nexed to  the  land,  at  the  time  of  the  creation  of  the  seignory ;  and  the 
tenancy  comes  in  lieu  of  the  seignory  which  he  had  to  his  own  use.  And 
as  trusts  are  now,  what  uses  were  before  the  27  H.  S.,  it  should  seem, 
that  a  lord  by  escheat  is  not  subjeet  to  a  trust,  1  Stra.  454.  2  Fonbl.  Eo. 
b.  2.  c.  7.  s.  1.  n.  (a) ;  however,  this  point  is  considered  to  be  doubtful. 
See  3  Cm.  Dig.  497.  Burgess  v.  Wheate,  1  Bl.  Rep.  178.  The  lord  by 
escheat  may  distrain  for  rent  due  to  the  last  tenant,  for  it  is  incident  to 
the  reversion ;  but  he  cannot  take  advantage  of  a  condition  of  re-entiy, 
because  he  is  not  heir  to  the  lessor.  Ant,  215  b.  p.  85, 86.  It  should  also 
be  observed,  that,  where  there  is  an  outstanding  term  attendant  on  the 
inheritance,  the  lord  by  escheat  will  be  entitled  to  such  term*  Tkmsxtws  v. 
Attomey-GeneraU  1  Vem.  340.  And  he  is  likewise  entitled  to  all  the 
charters  concerning  the  lands  escheated.  Bro.  Abr.  tit.  Chart,  pi.  59. 
3  Cm.  Dig.  498,  499. 

With  respect  to  wliat  things  are  subject  to  escheat :  it  has  been  already 
■lentioned,  that  all  lands  and  tenements  held  in  socage,  whether  of  the 
kinir,  or  of  a  subjeet,  and  all  estates  by  copy  of  court  roll,  are  liable  to 
escheat.  But  lands  in  gavelkind  do  not  escheat  for  felony,  but  descend 
to  the  heir  of  the  felon :  from  which  Sir  William  Blackstone  conelndea, 
that  the  tenure  of  gavelkind  is  of  Saxon,  and  not  of  Norman  origin. 
12  Bl.  Com.  252.  No  species  of  real  property  however  is  subject  to  es- 
<Jieat,  but  what  lies  in  tenure ;  for  escheat  is  a  consequence  and  fruit  of 
tenure.  S  Inst.  21.  And  therefore  a  trust  estate  is  not  liable  to  escheat ; 
but  where  cesbd  que  trust  dies  without  heirs,  the  trustee  shall  retain  the 
lands  for  his  own  benefit.  Burgess  v.  Wheaie,  1  Bl.  Rep.  123.  And  it 
seems  that  an  equity  of  redemption  is  not  liable  to  escheat|  S.  C. :  nor 
money  directed  to  be  laid  out  in  land.    3  Cru.  Dig.  522. 

Where  there  is  an  escheat  for  want  of  heirs,  and  the  faet  is  not  com* 
munieated,  it  is  usual  to  petition  the  king,  stating  that  there  is  such  an 
interest,  and  praying  some  reward  upon  the  ground  of  the  discovery,  if 
it  can  be  made  out ;  and  the  ordinary  rule,  upon  an  escheat,  is,  for  the 
crown  to  give  a  lease,  as  good  as  it  can  give,  to  the  person  makinr  the 
diacoreiy.   Per  I^ rd  £ldon,  C«  Hsggridgt  ▼•  TteeXnoett,  7  Ves.  71.--t£d.] 
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maDj  escheators  assigned,  as  when  King  Edward  the  third 
caiDc  to  the  crown,  and  that  was  one  in  every  connty,  and 
that  no  escheator  could  tarry  in  hb  office  above  a  year ;  and 
by  another  statute,  to  be  in  office  but  once  in  three  years  (l)« 
llie  lord  treasurer  nameth  him. 

And  hereof  also  cometh  esehadria^  which  s^mfieth  the 
escheatorship,  or  the  office  of  the  escheator.  But  now  let  us 
bear  what  our  author  will  further  say  unto  us. 

(L)  The  office  of  escheator  is  an  ancient  office,  and  iras  fonnerly  of 
great  use  to  the  crown ;  bnt,  havins  its  chief  dependance  on  the  coart  of 
waids,  which  is  taken  away  by  act  of  parliament,  it  is  now  in  a  manner  out 
of  date.  4  Inst.  ti&.  Before  the  statute  of  Westm.  1.  c.  S4.  escheators, 
sheriffs,  &c.  would  seise  into  the  kin^s  hands  the  freehold  of  the  subjects, 
and  thereby  disseise  them ;  but  by  that  act  it  is  provided  that  no  seisnre 
ahatt  be  made  of  lands  or  t«|iements  into  the  king's  hands,  before  office 
found.  9  Inst.  S06.  And  the  stats.  8  H.  6.  c.  16.  and  18  H.  6.  c.  6.  prohibit 
the  granting  to  farm  of  lands  seised  into  tiie  king's  hands,  upon  inquest 
before  escheators,  until  soch  inquest  be  retnnied  in  the  chancery  or  ex* 
chequer,  and  for  a  month  afterwards  (extended  to  three  months,  by  stat. 
1 H.  8.  c.  11 0.),  if  the  king's  title  In  the  same  be  not  found  of  record,  mdesa 
to  the  party  grieved,  who  shall  have  tendered  his  traverse  to  soch  inquest ; 
and  avoid  all  grants  made  contrary  tiicreto.  In  Doe^  d.  Hojfue  and  JUx 
V.  lUdftmy  (cited  in  n.  (I),  sup.  p.  194, 195.),  it  was  held,  tlial  the  8  H.  6. 
c.  16.  and  18  H.  6.  c.  6.  extended  to  the  case  of  an  escheat  upon  the 
death  of  the  tenant  last  seised,  without  heirs,  where  no  immediate  tenui-e 
of  the  crown  was  found  by  the  inquest.  And  that  as  the  crown  could 
aot  grant  to  a  stranger  in  such  a  case,  without  office,  neither  could  the 
plaintiff  in  ejectment  recover  upon  the  demise  of  the  crown.  And  that 
the  8th  sect,  of  stat.  S  &  3  £dw.  6.  c.  8.  (which  is  m  general  terms  and 
not  confined  to  the  particular  inquisitions  mentioned  in  other  clauses  of 
tiie  acts)  extended  to  avoid  any  such  inquisition  or  office  before  escheators, 
not  finding  of  whom  the  lands  are  holden ;  in  the  same  manner  as  if  the 
jury  bad  expressly  found  their  ignorance  of  the  tenure.  12  East.  96* 
See  also  ant.  77  b.  vol.  1.  p.  SOS,  304,  305,  and  the  notes  there.— [£d.] 
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CHAP.  X-XXL 


OF  TITLE  BY  PRESCRIPTION. 


113  a.  13 

Defimtumo/itreBcrip'    Jl   RESCRIPTION  is  a  title  taking  his  substance  6f  use 

*^'  .  and  time  allowed  bv  the  law.     Priacriptio  eft/  tUulus  ex  usu 

(4  Co.  Luttrel'8  ewe.  "^  .  ,         #      .         ,     .       v       -r 

9Co.  57.  '^Roi.  Abr.  et  tempore  substantia ni  *capteni  ao  authoniaie  legts^A).  It) 
1  Roi.  Abr.  560.  5t6.  ^'*^  Common  law  a  prescription,  which  is  personal,  it  for  the 
Cro.  Cha.  175 )  n^Q^t  p^rt  applied  to  persons,  b^iog  made  in  the  name  of  ft 

PreBcripivmintheper'  Certain  person  and  of  his  ancestors,  or  those  whose  estate  he 
ton,  and  itt  the  estate,   jjj^^jj .  ^j.  j|j  bodies  politic  or  corporate  and  their  predeces- 
sors ;  for  as  a  natural  body  is  said  to  have  ancestors,  so  a 
body  politic  or  corporate  is  said  to  have  predecessors  (b). 
How  a  prescrip'um       And  a  custom,  which  is  local,  is  alleged  in  no  person,   but 

differa  from  a  custom,        ...  o  r  *- 

(6  Co.  60  a  65  b.  €l6.)  ^^^  within  some  manor  or  other  place.  As,  taking  one  ex- 
Br.^i'rwci^.^iw.'^'"''  »"*P'«  f^""  ^^^^y^  '•  S-,  seised  of  the  manor  of  X).  m  fee, 

6  E- 6.    Dyer  71.  __ • 1 - 

43  F  s  '^^^  7h'  a  ^^)  Every  species  of  prescription,  by  which  property  is  aconired  or 
9fi  ^'«»H%  Id  *  ^^^^  is  founded  on  tlie  preiiumption,  that  he,  who  has  a  quiet  ana  uototrr- 
i#^V  '/tip  •  4^  rnpted  possession  for  a  certain  nnmber  of  years,  is  suppised  to  have  a  jnsC 
10  JL.^.  III.  rrcscnpt.  ^^^.j^^  ^itijout  which  he  could  not  have  been  suffered  to  continue  Ui  the 
JoAsa^iiV^iii  enjoyment  of  it  *,  for  a  loua:  possession  may  be  coii.4dered  as  a  better  title 

21  E  4   A-i    li  ^^^  ^*"  conimtmly  be  produced  j  it  supposes  an  acquiescence  in  all  other 

.  4.  o3.  54.  claiu.ants ;  and  that  acqaiescence  also  supposes  some  reason,  though  per- 

haps unknowi*,  for  which  the  claim  was  forborne.    3  Cm.  Pig.  521«- 
1  Domat.  b.  3.  t.  7.  s.  4.  p.  483.     2  Bl.  Com.  c.  17. 

The  doctrine  of  orcscription  appears  to  have  been  very  soon  establishe<i 
InKnglHiul;  and,  from  what  is  said  of  it  by  Brdcton,  seemtf  to  have  been 
derived  from  the  Roman  law;  for  Dracton,  in  the  passage  cited  infn 
by  Lord  Coke,  lays  it  down,  that  a  title  may  be  gained  both  to  corporeal 
and  uirorporcal  hereditaments,  by  a  long  and  uninterrupted  possession. 
Our  modem  writ^^rs,  however,  have  only  allowed  a  positive  prescription 
to  operate  in  Uie  rase  of  incorporeal  hereditaments ;  such  as  rights  of 
coniiHon,  rents,  ^c,  where  the  person,  who  claims,  can  shew  no  other  title, 
than  that  he  and  those,  under  whom  he  claims,  have  inimemoriallv  used 
to  enjoy  them.  But  there  is  another  kind  of  prescription  adopted  by  the 
Eiiglijih  law,  extending  to  lands :  by  which  an  uninterruptetl  possession, 
for  a  certain  number  of  year?,  will  give  the  possessor  a  good  title,  by 
taking  SKvay  from  all  other  persons  the  ri:rht  of  entering  on  the  lands,  or 
of  bringing  a^iy  species  of  action  for  !li4,*in.  3  Cm.  Dig.  524,  .125.  The 
fornKf  kind  of  prescription  is  tlie  subject  of  the  present  chapter;  audi 
the  latter  will  be  considered  in  a  sob<»e:|UPnt  part  of  thi!»  work. — [Ed.] 

(B)  Prescription  to  incorporeal  hereditaments,  by  immemorial  uiiage, 
is  of  two  sorts:  either  it  is  a  persona  I  rigiit,  whir'h  has  been  exercised  by 
a  man  and  his  arcestors,  or  by  a  body  politic  uiid  their  predecessors,  m 
which  ease  it  is  caileil  v^  prescription  in  ihe  f»trson :  or  else  it  is  a  right, 
attached  to  the  ownership  of  a  particular  e^t  ite,  and  only  cxerciseatjie  by 
those  who  are  seised  of  that  eslitc :  anii  hi  this  case  it  is  called  a  prescrip- 
tion in  a  one  estate,   3  Cm.  Dig.  b^iC^^lEd,] 


CH.  XXXI.         OP  TITLE   BY   PRSSCRIPTION.  '*  *  199 

prescribeth  thus :  that  I.  S.,  his  ancestors^  and  all  those  whose 
estate  he  hatli  in  the  «aid  manor,  have  time  out  of  mind  of 
luan  had  and  used  to  have  commou  of  pasture,  &c.  in  such 
a  place,  8cc.  being  the  land  of  some  other,  8ic.  as  pertaining 
to  the  said  manor.  This  properly  we  call  a  prescription.  A 
costom  is  in  thb  manner.  A  copyholder  of  the  manor  of  0.  (9  Co.  57.) 
doth  plead,  that,  within  the  same  manor,  there  is  and  hath 
been  such  a  custom  time  out  of  mind  of  man  used,  that  all 
the  copyholders  of  the  said  manor  have  had  and  used  to  have 
common  of  pasture,  &c.  iu  such  a  waste  of  the  lord,  parcel 
of  the  said  manor,  &c.  where  the  person  neither  doth  or  can 
prescribe,  but  allegeth  the  custom  within  the  manor.  But  Circunuiances  requi- 
both  to  customs  and  prescriptions,  these  two  things  are  inci-  f,vji.  iwewr />- 

deots  inseparable,  viz.  possession  or  usage,  and  time.  Pos- 
session must  have  three  qualities  :  it  must  be  long,  continual,  Centinued  uioge, 
and  peaceable;  longa,  continua,  et  pacijica:  for  it  is  said,  Bractoo,  fol.  51.  52. 
iransferuntur  dominia,  sine  titidoj  et  traditioney  per  usucap- 
tioNcm,  scil,  per  lofigam,  continuam,  et  pacificam  possession 
nem,  Longa,  i.  e.  per  spatium  temporis  per  legem  definitum, 
of  which  hereafter  shall  be  spoken.  Continuam  dico,  ita 
quod  nan  sit  legitimi  interrupta.    *  Pacificam  dico,  quia  si  •114  a. 

conteniiosa  ffierit,  idem  erit  quod  prius,  si  contentio  fuerit 
JMsta.  Ut  si  verus  dominus,  statim  citm  intrusor  vel  disseisor 
ingres$Hs  fuerit  seisinam,  nitatur  tales  virihus  repellere^  et 
expel/ere,  licet  id  quod  inceperit  perducere  non  possit  ad  rf- 
fectum,  dam  tamen  cum  defecerit,  diligens  sit  ad  impetran^ 
dum  et  prosequendum.  Longus  usus  nee  per  vim,  nee  clam,  Braeton,  fol.  22s  b* 
nee  precario,  6^c. 

Title  of  prescription  at  the  common  law,  is  where  a  cus-  115  a. 

torn  or  usage,  or  other  thing,  has  been  used  for  time  whereof  «  ^^*  •»*  ^J",'*'' 

Bract,  lib.  4.  loJ.  230. 

nund  of  man  runneth  not  to  the  contrary.     Docere  oportet  Fleu,  lib.  4.  cap.  24. 

1  .  *    1  ii  •  •  J.-.  (5Co.7i«.    Do€t.^Ss 

iongum  tempuSf  et  longam  mam  mum,    viz.    qui  excedit  stad.  i6b.) 
memoriam  hominum  ;  tale  enim  tempus  sufficit  pro  jure  (c). 

If  a  man  prescribeth  to  have  a  rent,  and  likewise  to  take  a  1 14  a. 

distress  for  the  same,  it  cannot  be  avoided  by  pleading,  that  n^^p^^ian 

• —---—-— -—_--^——-—-----^___—^____^_^_  void. 

(C)  Time  of  memory  has  been  long  since  ascertained   by  the  law,  to  13  t.  4.  6* 

commence  from  the  beginning  of  the  reign  of  Kicliiird  1.  Ant.  115  a.  b. 
vol.  1.  p.  S6.  n.  (8).  And  where  there  is  any  proof  of  the  commencement 
or  origm  of  a  right,  since  the  time  of  R.  1.,  it  cannot  he  claimed  by  pre- 
scription. See  PnngU  v.  Ould,  2  KcL  Abr.  269.  pi.  17.  BuUtn  v.  JktUhigL 
4  Dow.  dtO^[£d.] 
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the  rent  hath  been  always  paid  by  coercion,  albeit  it  began 
by  wrong  (d). 

Seeing  that  prescription  maketh  a  title,  it  is  to  be  seen  ; 
first,  to  what  things  a  man  may  make  a  title  by  prescriptioo 
without  charter ;  and  secondly,  how  it  may  be  lost  by  inter- 
ruption. 

What  things  may  be  For  the  first,  as  to  such  franchises  and  liberties  as  caunot 

ornTf.    ^^'^^^^^     '  be  seised  as  forfeited,  before  the  cause  of  forfeiture  appear  of 
(Dr.  &  Stad.  16.  record,  no  man  can  make  a  title  by  prescription ;  because 

5  Co.  72.)    21  H.  6.      -    ^  -    .•       1    •       i'  ^  •  .     •.  .  ^    %. 

Prescript.  44.  uiat  prescription  being  but  an  usage  in  pais,  it  cannot  (*)  ex- 

Vh  7  11  ^20^  ^*  *^'  ^^'**^  *^  ®"^^  things  as  cannot  be  seised,  nor  had,  without  mat- 
7  H  6.  45.    6  E.  3.     ter  of  record :  as,  to  the  goods  and  chattels  of  traitors,  felons, 

32.  42.     45  £.  3.  2.  '  o  *  f 

t  E.  4. 26.  (9  Co.  59.  felons  of  themselves,  fugitives,  of  those  that  be  put  in  exigent, 

2  RoL  Abr.  270.)        deodands,  conusance  of  pleas,  to  make  a  corporation,  to  have 
(•)  Fleta,  lib.  1.  cap.  ^  sanctuary,  to  make  a  coroner,*8cc.  to  make  conservators  of 

25.     Bntt.  fol.  6.  ee  •"  ' 

15.    44  A«»».  p.  8.        the  peace,  &c.  (1). 

49  E.  S.  3.    Stamf. 

PI.  Cor.  SI.  51.    5  Co.  109.  110.    9  Co.  29.    (Ante,  195a.    2Rol.  Abr.  114.  265.) 

{2Rol.  Abr.  270.    9  Co.  29.    Ante,  195a.) 

♦I14b. 

(a)  22  £.  3.    Coron.  (a)  But  to  treasure  trove,  waifs,  estrays,  wreck  of  sea,  to 

i8^H,  1^  Prescript  hold  pleas,  courts  of  leets,  hundreds,  &c.  infarig  thef,  onU 

45.    11  H.  4.  10.  fang  thef  (e),  to  have  a  park,  warren,  royal  fishes,  as  whales, 

21  H.  7.  33.     9ti.  4.  or-  f  /.ti  ■«• 

12.  39  £.  3.  35.  .Sturgeons,  &c.  fairs,  markets,  frank-foldage,  the  keeping  of  a 
85.  ^V.  N.B.  91.  *  S^^^  ^^^^>  ^  corporation  by  prescription,  and  the  like,  a  man 
i?A^'  «t*  ^?^\  ™*y  make  a  title  by  usage  and  prescription  only,  without  any 
4.    22  E.4.  43,  44.     matter  of  record,      (t)  Vide  sect.  310.   where  a  man  shall 

3  £.  3.  Brook.  t*resc.         ,         .•  t     .     i       i    « 

57.   44  Ass.  pi.  make  a  title  to  lands  by  prescription. 

it)  8  H.  6.  16. 

(6)  12  E.  4.  16.  But  it  is  to  be  observed,  (b)  that  although  a  man  cannot 

3t  H.  6.  25.    12  Eliz.  *    "^  ^ 

Dier  288.  289.  (l)  See  an   observation  on  this      in  9  Hawk.  PL  C.  b.  2.  c.  8.  s.  10. 

11  E.  3- tit.  iFsne,  40.  doctrine    against    prescribing    to      — [Hargr.  n«  1.  114  b.] 
(*t  Ro.  Abr.  271.  m^ke  conservatorB  of  the  peace, 

f  Inst.  19.  Cro.  Jam.    ^_^,^^^^^^.^^^^^,^,^^,.^^^.^.,^^.^^^^^^^^.^,^,.^^^^.,„^,^^,^^^^^^^,^^^^^^,^,^^,.^^^, 
155, 136,454.)  liE.  3.  ^  .^      ^  ,.  .  .^ 

tit  Judgment,  15S.  (D)  So  if  a  man  prescribes  for  a  way,  iignt,  or  other  easement,  anotber 

14  £•  3.  ibid.  155.         cannot  allege  a  pregcription  to  prevent  tiie  enjoyment  of  it    2  Mod.  105. 

£t  vid.  9  0>.  57.    For  other  rules  touching  prescription,  see  ante,  vol.  l. 
p.  a5.  40.— [£d.] 

(E)  Infang  tktftaid  outfong  thefy  are  derived  from  the  Saxon  /tmg,  or 
fangen^  i.  e.  eapere,  and  thei^^  fur.  The  former  signified  a  Ub<frty  or  pri- 
vilege granted  to  lords  of  certain  manors,  to  judge  an^  thief  taken  witkin 
their  fee.  Bract,  lib.  3.  c.  35.  The  latter  was  a  privilege,  as  used  in  the 
ancient  conunon  law,  whereby  a  lord  was  enabled  to  cadi  any  man  dwel- 
ling in  his  manor,  and  taken  for  felony  in  another  place  out  of  his  fee, 
to  judgment  in  his  omu  court.  Rastall.  Bract,  lib.  2.  tract.  2.  c.  36.  xtat. 
1  &  2  ^.  &  M.  c.  15.  The  franchises  ofinfaMg  th^ Bnd  outfang  ihrf,  have 
long  since  been  antiquated  and  gone.  2  Inst.  3l.— [£d.] 
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is  aforesaid,  prescribe  in  the  said  franchise  to  have  bona 
ei  caialla  proditorum,  felonum,  Sfc.  yet  maj  they  and  the 
like  be  had  obliquely,  or  by  a  mean,  by  prescription ;  for  a 
coQDty  palatine  may  be  claimed  by  prescription,  and  by 
reason  thereof  to  have  bona  et   catalla  proditorum^  feh^ 

f7ICin(F),  ^c. 

As  to  the  second,  by  what  means  a  title  by  prescription,  Hmo  a  tuu  hy  pre- 
or  custom,  may  be  lost  by  interruption.    It  is  to  be  known,  BrLc^Hm^n^  djf ' 
that  the  title,  being  once  gained  by  prescription  or  custom,  ^^^^  ^  interrupti&m 
cannot  be  lost  by  interruption  of  the  possession  for  ten  or 
twenty  years  (g),  but   by  interruption  in  the  right ;   as  if  a  secnsas  to  itUemtp* 
man  have  had   a  rent  or  common  by  prescription,  unity  of  ^^^      "^  ' 
possession  of  as  high  and  perdurable  estate  is  an  interruption 
in  the  right. 

In  a  writ  of  mesne  the  plaintiff  made  his  title  by  prescrip- 
tion, that  the  defendant  and  bis  ancestors  had  acquitted  the 
plaintiff  and  bis  ancestors  and  the  terre-tenant,  time  out  of 
mind,  &c.  the  defendant  took  issue,  that  the  defendant  and 
his  ancestors  had  not  acquitted  the  plaintiff  and  his  ancestors 
and  the  terre-tenant ;  and  the  jury  gave  a  special  verdict,  that 
the  grandfather  of  the  plaintiff  was  enfeoffed  by  one  Agnes,  and  (2  Rol.  Abr.  f7u 
that  Agnes  and  her  ancestors  were  acquitted  by  the  ancestors       '' 

(F)  An  easement,  which  is  a  service  or  convenience,  that  one  neighbour 
Hs  of  another,  without  profit,  as  a  way  through  his  land,  a  sink,  or  such 
hiie,  may  be  claimed  by  prescription ;  but  a  multitude  of  persons  cannot 
prescribe  for  an  easement,  though  liiey  may  plead  a  custom.  Ritch. 
Coartst,  105  b. 

With  respect  to  what  things  may  be  claimed  by  prescription,  it 
may  be  further  observed,  that  a  prescription  by  immemorial  usage  can, 
in  general,  only  be  for  things  which  may  be  created  by  grant ;  for  the  law 
allows  prescription  only  in  supply  of  the  loss  of  a  grant.  Ancient  arrants 
nnst  otien  be  lost ;  and  it  would  be  hard,  that  no  title  could  Dc  made  to 
things  lymg  in  grant,  but  by  shewing  the  grant.  Upon  immemorial  msage, 
therefore,  the  law  will  presume  a  grant,  and  a  lawful  beginning;  and 
allows  such  usage  for  a  good  title,  but  still  it  is  only  to  supply  the  loss  of 
a  grant.  And  therefore  for  such  things,  as  can  have  no  lawful  begin- 
nmg,  nor  be  created  at  this  day,  by  any  manner  of  grant  or  reservation, 
or  deed,  that  can  be  supposed,  ft  prescription  is  not  good.  1  Vent.  387. 
3  Cm.  Dig.  528.  2  Bl.  Com.  265.  And  there  can  bie  no  prescription 
fiw  what  tJie  law  gives  of  common  right.  Thus,  the  lord  of  a  manor  can- 
Bot  prescribe  to  have  a  court  baron  within  his  manor,  because  it  is  of 
couunoa  right,  and  incident  to  a  manor ;  but  he  mav  prescribe  to  enlarge 
the  jnrisdiction  of  his  court.  PHI  v.  TrowerSf  Cro.  Eliz.  791.— [Ed.] 

(G)  Formerly  a  person  might  have  prescribed  for  a  right,  though  the 
CDJoyti-.ent  of  it  was  suspended  for  an  indefinite  time ;  but  by  the  statute 
of  limitations,  32  H.  8.  c.  32.  it  is  enacted,  that  no  person  shall  make  any 
prescription  by  the  seisin  or  possession  of  his  ancestor  of  predecessor, 
luilesB  such  seisin  or  possession  has  been  within  sixty  years  next  before 
rach  prescription  made  or  had.  But  a  prescription  in  a  que  estate  is  no^ 
wiUiin  this  atatnte.  Brook.  Read.  2  Cm.  Dig.  5iO.  Post,  ii5  a.— {£d.] 
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of  Hie  defendant  time  dot  of  mind  before  that  time,  since 

which  time  no  acquittal  had  been  ;  and  it  was  adjudged,  and 

affirmed  in  a  writ  of  error,  that  the  plaintiff  should  recover 

bis  acquittal,  for  that  diere  was  once  a  title  by  prescription 

vested,  which  cannot  be  taken  away  by  a  wrongful  cesser  to 

acquit  of  late  time :  and,  albeit  the  verdict  had  found  against 

the  letter  of  the  issue,  yet  for  that  the  substance  of  the  issue 

was  found,  viz.  a  sufficient  title  by  prescription,  it  was  ad* 

judged  both  by  the  court  of  common  pleas,  and  in  the  writ 

of  error  by  the  court  of  king's  bench,  for  the  plaintiff;  which 

is  worthy  of  observation.      So  a  modus  decimandi  was  al«- 

<;*)  M.  49  &  44  P-ll«.    legcd  (*)  by  prescription    time   out   of  mind  for  tithes   of 

tweet)  Nowe.ipl.  and  lauibs  ;  and  thereupon  issue  joined;  and  the  jury  found,  that 

aiooton/dd'enduit '     before  iwedty  years  then  last  past  there  was  such  a  prescrip- 

(9  Co  B^°h  *  ^fw'  *'®"'  *"*'  ^^^^  ^^^  these  twenty  years  he  had  paid  tithe  lamb 
ton'g  case.  6  Co.  69.  in  Specie.  And  it  was  objected,  ist.  That  the  issue  was 
5  Co.  9.    2  RoL  Abr.  ^        ,        •     .  .        i  •     -i*.  r       i         t  •  .• 

t^,)  found  agamst  the  plamtiff,  for  that  the  prescription  was  geue<- 

ral  for  all  the  time  of  prescription,  and  twenty  years  fail 
thereof.  2.  Hiat  the  party  by  payment  of  tithes  in  specie 
had  waived  the  prescription  or  custom.  But  it  was  adjudged 
for  the  plaintiff  in  the  prohibition ;  for,  albeit  the  modus  deci" 
mandi  had  not  been  paid  by  the  space  of  twenty  years,  yet, 
the  prescription  being  found,  the  substance  of  the  issue  is 
found  for  the  plaintiff.  And  if  a  man  hath  a  common  by 
prescription,  and  taketh  a  lease  of  the  land  for  twenty  years, 
whereby  the  common  is  suspended,  after  the  years  ended,  he 
may  claim  the  common  generally  by  prescription,  for  that  the 
suspension  was  but  to  the  possession,  and  not  to  the  right  ; 
and  the  inheritance  of  the  common  did  always  remain ;  and 
when  a  prescription  or  custom  doth  make  a  title  of  inherit- 
ance (as  Littleton  speakelh),  the  party  cannot  alter  or  waive 
the  same  in  pais  (2)  (h). 

(2)  It  is  observable,  that  Mr.  Abridgment     See  Rol.  Abr.  tit. 

Serjeant    Rolic  has    incorporated  Prescrtfition,  and    tlie    additional 

most  of  the  preceding  passages  re-  matter  in  Vin.  Abr.  same  title  R.— « 

Utive   to    prescriptioii    into    liis  S.— T«-{U&rgT.  d.S.  114  b.] 


IW 


(H)  A  prescription  may  be  lost  by  the  destruction  of  the  thing  to  which 
it  was  annexed  ;  but  an  alteration  in  its  quality  will  not  destroy  the  pre- 
scription :  thus,  where  a  person  having  two  old  fulling  mills,  to  which 
was  annexed  by  prescription  a  right  to  a  watercourse,  pulled  them  down^ 
and  erected  two  mills  to  grind  corn ;  it  was  resolved,  that,  as  the  alteration 
was  not  of  the  substance,  but  only  of  the  quality,  or  the  name  of  the 
mill,  and  that  without  any  prejudice  in  the  watercourse  to  the  owner^  tUe 
pres^iption  remained,    litiixl**  c<ue,  4  Co*  86  4«— [£d.^ 
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AND  here  wfie,  that  snch  thing*,  which  cannot  fe  pnnied,   LITTLBTOTC. 
nor  oBenedf  wkhomt  dud  or  fine,  a  man,  which  will  have  such  [Sect  183. 120  b.] 
thiii^  by  prescription,  cannot  otherwise  prescribe,  but  in  him  p^  th^^^tiMtHi  t* 
and  in  his  ancestors,  whose  heir  he  is,  and  not  bu  these  words.  ^'"^  «  "^  <^«"^* 
fit  him  and  them  whose  estate  he  hath ;  for  that  he  cannot  -ttie,  imt  mUy  m  Um 
have  their  estate  without  deed  or  other  writing,  the  which 
onglu  to  be^  shewed  to  the  court,  if  he  will  take  any  advantage 
if  it*    And  because  the  grant  and  alienation  of  a  villain  in 
grtm  (9)  Keth  not  without  deed,  or  other  writings  a  man  can- 
not prescribe  in  a  villain  in  gross,  without  shewing  forth  a 
writing,  but  in  himself  which  claims  the  villain,   and  in  his 


whose  heir  he  is.    But  of  such  things,  whuh  are  re-  SeeuM  «#  to  ihing$  r «* 

gatdssii  or  cppaidwa 

gardaut  or  appending  to  a  manor,  or  to  other  lands  and  tene-  u  a  manw,  ^.; 
meats,  a  man  may  prescribe,  that  he,  and  they  whose  estate 
he  hath,  who  were  seised  of  the  manor,  or  of  such  lands  and 
tenements,  ijc.  have  been  seised  of  those  things,  as  regardant 
or  appendant  to  the  manor,  or  to  such  lands  and  tenements  (4) 
time  out  of  mind  ofmah,  6fe.  (5)  (i).  And  the  reason  is,  for 
that  such  manor  or  lands  and  (6)  tenements  may  pass  by 
Venation  without  deed  (  k)^  t^c. 

*'  Que  estate,  8^c/*    Quorum  statum,  as  much  ua  to  sajy  121  a. 

whose  estate  he  hath.     Here  Littleton  declareth  one  excel- 
lent rule,  (c)ihsLt  a  man  cannot  prescribe  in  any  thing  by  a  (c)ss  Ajm.  53.  tsAss. 
gue  estate,  that  lieth  in  |rant,  and  cannot  pass  without -deed  (boct  Pla.*302i  303, 
or  fine;  but  ii|  him  and  his  ancestors  he  may,  because  he  ^^'' 
comes  in  by  descent  without  any  conveyance.     Neither  can 
a  man  plead  a  que  estate  in  himself,  of  any  thing,  that  cannot 

(3)  engro§  not  in  L.  and  M.  nor       .  (5)  court  instead  of  4:ie.  in  L.  and 
Roh.  M.  and  Roh. 

(4)  4Ff«  in  Ik. and  M.  and  Roll.  (6)  •»  instead  of  ^  inL.  andM* 

(I)  If  a  penoa  prescribes  in  a  fw  oatate,  (tbat  is,  in  hinwelf  and  those 
whose  estate  he  holds)  nothing  is  clainiable  by  this  prescription,  but  such 
tfainss  as  are  incident,  appendant,  or  appurtenant  to  lanan ;  for  it  would 
be  absurd  to  elaim  any  thing  as  th^  consequence,  or  appendix  of  an  estate, 
with  which  the  thing  daioied  has  no  connexion :  but  if  he  prescribes  in 
himself  and  his  ancestors*  he  may  prescribe  for  any  thing  whatsoever 
that  lies  in  grant ;  npt  only  things  that  are  appurtenant,  but  also  such  as 
BMy  be  in  gross.  Therefore  a  man  may  presenile,  that  he,  and  those 
whose  estate  he  has  in  the  manor  of  Dale,  have  used  to  hold  the  advow- 
son  of  Dale,  as  appendtmt  to  that  manor :  but,  if  the  advowson  be  a 
distinct  inheritance,  and  not  appendant,  then  he  can  only  prescribe  in 
his  ancestors.  2  Bl.  Com.  f  65,  266.  So  also  a  person  may  prescribe  in  a 
fue  eotmto  for  a  common  ^fpurteiumt  to  a  manor ;  but,  if  ne  would  pre-, 
scribe  for  a  common  m  grooa,  he  must  prescribe  in  himself  and  his  an* 
jesters.  MHUrr  v.  ^po^emen,  1  &annd.  346.^£d.] 
(&)  That  if,  at  conn^on  law.  See  sti^t.  29  Cba.  t,  e.  3«— [Ed.^ 


404  OF  TlTXiE   BT   PBSSCBIPTIOlf.  BOOK   IJ. 

9rm  to  things  in  gram,  pass  wilboBt  deed ;  C</J  but  in  another  be  may,  as,  BilHar  of 
SSwt^St?^;"  .navowiy,  the  plaintiff  ma,  plead.  5«eerf«/ek.  the  .dg-oxy 
(d)  3d  H.  6.  8.  in  ihe  avowant  (l).  But  Littleton's  worda  are  to  be  obacnred. 


0r  where  the  thing  in     (a  man  which  wtU  have  such  thijfgs  by  pracripHon).    The: 
MUtetothithing claim-  fore (e)  when  a  thing,  that  lieth  in  grant,  ia but  a  conTejaaoe 
edby  jtreeeriptvm.        ^  j|,^  ^|,j^  claimed  by  prescription,  there  a  que  estate  nay 

(«)  11  H.  4.  89.  . 

19  R.  2.  Action  snr  be  alleged  of  a  thmg  that  lietb  m  grant ;  as  a  ma^i  may  pre- 
Br.  674.  *  (Cro.  Jam.  scribe,  that  he  and  his  ancestors,  and  all  those  whose  estate 
67S.   10  Co.  59  b.;      {,g  i^^^  iQ  2^2  hundred,  have  time  out  of  mind,  &c.  had  a  lee^ 

&c.  this  is  good,  &c.(]dX 
iOi?  ^  n  ^y'xx  (f)  Regularly  the  plaintiff  shall  not  entitle  him  by  a  orw 

29  Ass.  19.     «  11.  o. 

10.  48  E.  3.  tit.  33.  estate,  but  he  must  shew  how  he  came  by  it ;  but,  after  avowiy 
Que  Estate  3.)     *      made,  the  plaintiff  sluill  plead  a  que  estate,  because  he  is  now 

become  as  a  defendant* 

Of  whai  estate  a  pie  (g)  A  man  may  plead  a  que  estate  of  a  tenancy  in  tail,  or 
and  by  and  in  whom  U  of  an  estate  for  life,  SO  as  he  averreth  the  life  of  them ;  but 

(^4ia!1%^'40Ab8.  ^  ^^^^^  P^^*^  •  ^  ^^'^  ^^  •  ^***®  *^^  y^*"  (7>(w),  or 

S8.    i£  H.  4.  20.  at  will. 

15  E.  4.1.  5H.  7.  39. 

18  E.  4.  10^    7  E.  6.  tit.  Que  Estate,  Br.  31.    27  H,  6.  S.    7  EL  Dyer  SSS.   (1  Co.  46^ 

1  Sid.  298.    Doc.  Plac.  304.) 

(A)  92  H.  6.  34.  (h)  A  disseisor,  abator,  intruder,  recoveror,  or  any  other 

Qae  Estate  Br.  48?*  ^^^  cometh  in  the  post,  *  shall  plead  a  que  estate*. 

39  H.  6.  14I    9*H.  6.  Estop.  25. 
•121b. 

(t)iiH.  4.  81.  (i)A,  que  estate  must  be  alleged  in  the  tenant  or  de- 

s  E.  6.  tit.  Que  Es^  *  feudant  himself  (o),  and  not  in  one  in  the  mean  conveyance, 

tate  8.    1  E.  6.  Qae 

Estate,  Br.  49.  (7)  Bot  see  1  Lev.  190.  and  1  Sid.  298.— [Hargr.  n.  6.  Ifl  a.] 

(Cro.  Clia.  54.  ^ 

1  Lev.  190.) 

(L)  As  that  I.  S.  whose  estate  the  lord  has  in  the  seignory  released  to 
him,  &c. ;  for,  if  he,  under  whom  the  lord  claims,  had  no  tiUe  to  the  ser- 
vices demanded,  the  lord  can  have  none,  nor  shall  tiie  plaintiff  be  bound 
to  shew  the  conveyanoe  to  which  he  is  not  privy.  Hawk.  Abr.  179.  Br6. 
Abr.  Qne  Estate,  3.— [£d.] 

(M)  For  the  tiUe  to  the  hundred  is  not  in  question,  but  whether  the 
leet  be  incident  to  Ihe  hundred.  Hawk.  Abr.  179.— ^[jEd.] 

(N)  A  man  cannot  plead  a  erne  ettate  of  a  terra  for  years  in  himself;  be* 
cause  it  cannot  be  gained  by  aisseisin  as  a  fee  may,  nor  by  occupancy,  as 
a  freehold  might  formerly  have  been  gained,  but  by  mesne  assignment, 
or  conveyance,  which  ought  to  be  shewn :  but  one  may  plead  a  owe  ettate 
of  a  lease  for  years  in  a  stranger,  because  he  is  not  privy  to  his  title. 
Cotes  V.  fVade,  1  Lev.  190.— [£d.] 

(O)  If  the  defendant  be  a  particular  tenant,  as  tenant  for  years,  the 
plea  must  set  forth  the  seisin  in  fee,  the  prescription,  and  the  demise  from 
the  tenant  in  fee  to  the  defendabt;  for  a  prescription  in  a  que  estate  must 
always  l>e  laid  in  the  person,  who  is  seised  of  the  fee-simple.  A  tenant 
for  life,  for  years,  or  at  will,  or  a  copyholder,  caonot  prescribe  ia  this 
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from  whom  he  claimeth ;  and  yet  some  books  be  to  the  con- 
tiary(p). 

manner,  by  reason  of  the  im WciUty  of  their  estates :  for,  as  prescription 
is  always  beyond  tone  of  memory,  it  would  be  absard  that  those,  whose 
estates  commeneed  within  the  memory  of  man,  should  pretend  to  pre- 
scribe for  any  thing ;  and  therefore  a  tenant  for  life  must  prescribe  under 
cover  of  the  tenant  in  fee-simple ;  and  a  copyholder,  nnaer  cover  of  his 
lord.    4  Co.  31, 39.    t  Bl.  Com.  265.— [£d.] 

^P)  With  respect  to  the  descent  of  estates  gained  by  prescription,  Sir 
William  BUdekstone  observes,  that  estates  of  this  kmd  are  not  of 
covne  descendible  to  the  heirs  generally,  like  otiier  purchased  estates, 
hot  are  an  exception  to  the  rule.  For,  properiy  speaking,  the  prcscrip- 
tioo  is  rather  to  be  considered  as  an  evidence  or  a  former  acquisition, 
Ihia  as  an  acipiisition  de  wowt :  and,  therefore,  if  a  man  presciibiss  for  a 
rifkt  of  vray,  in  himself  and  his  ancestors,  it  will  descend  only  to  the 
blood  of  that  line  of  ancestors,  in  whom  he  so  prescribes ;  the  prescription 
in  this  case  being,  indeed,  a  species  6f  descent.  But,  if  he  prescribes  for 
it  in  a  que  etiaie^  it  will  follow  the  nature  of  that  estate,  in  which  the 
pRseriptioa  is  laid,  and  be  inheritable  in  the  same  manner ;  whether  that 
were  acQuired  by  descent  or  purchase ;  for  every  accessory  follows  the 
BitJire  or  its  prindpaL    2  BL  Com.  266.— [£i/.] 
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OF  TITLE  BY  FORFEITURE. 


59  a-  TC^ 

DefiMtfm  itffmfdhart.  JT  ORFEITURE.    The  adjective  in  Latin  is  fori^actus, 

die  verb  isforisfacere,  and  the  noun  forisfadura.  They  are  all 

derived  of  forts f  (that  is)  extrCj  and  facer  e,  quasi  diceret,  extra 

t^em  seu  cwuuetudinem  facere,  to  do  a  thing  against^  or 

vrithout  law  or  custom ;  and  that  legally  is  called  a  forfeiture  (a). 

£51  a.  It  is  to  be  observed)  that  a  forfeiture  may  be  made  by  the 

/  R^LAiT  *2mi\  '     alienation  of  a  particular  tenant^  two  manner  of  ways ;  either 

f »  pais,  or  by  matter  of  record. 

AiuwiUnhy  maiierim  Jn  paisj.ot  lands  and  tenements  which  lie  in  livery,  where 
^!ai  ike  tenant  has f  a  greater  estate  passelh  by  livery  than  the  particular  tenant 
openaaoi  a  forfeiture,  may  lawfully  make,  whereby  the  reversion  or  reminder  i» 

6i0y  611.  devested,  as  in  the  example  that  Littleton  (sect.  4 16.)  putteth, 

''^251  b.  when  tenant  for  life  alieneth  *in  fee,  which  must  be  under* 

(1  Rep.  14.)         stood  of  a  feoffment,  fine,  or  recovery  by  consent  (b). 

(A)  Forfeitare  is  a  pnnisliinent  annexed  by  law  to  some  iUegal  act,  or 
neffligence,  in  the  owner  of  lands,  tenements,  or  hereditaments:  whereby 
he  loses  all  his  interest  tlierein,  and  they  go  to  the  party  injured,  as  a  re* 
compence  for  the  wrong  which  either  he  uone,  or  the  public  together  witti 
himself,  has  sustained.  Forfeiture  by  alienation  contrary  to  law,  is  either 
alienation  tn  tnortmaiH  (as  to  which  see  ant.  i  b.  vol.  1.  p.  188.),  alienation 
to  an  alien,  ^ant.  2  b.  vol.  1.  p.  91),  or  alienation  by  partientttr  temmt», 
which  last  kind  forms  the  subject  matter  of  tliis  chapter;  in  the  two 
former  cases  the  forfeiture  arises  from  tlie  incapacity  of  the  alienee  to 
take,  in  the  latter,  from  the  incapacity  of  the  alienor  to  grant,  t  Bl.  Com. 
267,  J68.— [Ed.] 

(B)  Sir  William  Blackstone  mentions  two  reasons,  why  such  alienation 
by  a  particular  tenant,  is  a  forfeiture  of  his  estate :  1st.  because  such 
alienation  amounts  to  a  renimciation  of  the  feudal  connexion  and  de- 
pendence ;  it  implies  a  refusal  to  perform  tiie  due  renders  and  services  to 
the  lord  of  ttie  fee,  of  which  fealty  is  constantly  one ;  and  It  tends  in  iti 
consequences  to  defeat  and  devest  the  remainder  or  reversion  expectant: 
as,  therefore,  that  is  put  in  jeopardy,  by  such  act  of  the  particular  tenant, 
it  is  but  just,  that,  upon  discovery,  tiie  particular  estate  i^uld  before 
felted  and  taken  from  him,  who  has  shewn  so  manifest  an  inclination  to 
make  an  ill  use  of  it.  The  other  reason  is,  because  the  particular  tensnt 
by  granting  a  larger  estate  than  his  own,  has  by  his  own  act  determined 
and  put  an  entire  end  to  his  own  oiiginal  Interest ;  and  on  such  dete^ 
mination  the  next  taker  is  entitled  to  enter  regulai^ly,  as  in  his  remainder 
or  revfraion.  2  BL  Com.  274,  275.— {£<20 
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If  tenant  for  life,  and  ke  in  the  reinainder  for  life,  xn  lit-  <^  5!'  5^*  *^' 
tietoa's  case,  had  joined  ia  a  feoffment  in  fee,  this  had  been 
a  forfeiture  of  both  their  evtatee,  because  he  in  the  remainder 
is  particeps  injuria.  And  so  it  is,  if  he  ia  the  remainder  for 
life  had  entered,  and  disseised  tenant  for  life,  and  made  a 
feoffment  in  fee,  this  had  bean  a  forfeiture  of  the  right  of  his 
remainder. 

A  particular  estate  of  any  thing  that  Ijyes  in  grant,  cannot  Seeuaastotkin^im 

be  forfeited  by  any  grant  in  fee  by  deed.    As  if  tenant  for  life  5~3f'  ^  '^^"^  ^ 

or  yearSy  of  an  advowson,  rent^  common,  or  of  a  reversion  or  33  E.  3.    Devise  si. 

remainder  of  land,  by  deed  grant  the  same  in  fee,  this  is  no  ^og,  609,610. 

forfeuure  of  their  estates,  for  that  nothing  passes  tliereby,  but  ^^  ^^^'  ^^^'  ^^^ 
that  which  lawfully  may  pass  ;  and  of  that  opinion  is  Little- 
ton in  our  books. 

But,  if  tenant  for  life  or  years  of  land,  the  reversion  or  re-       {1  Rep.  rsb*) 
mainder  being  in  the  kin^,  make  a  feoffment  in  fee,  this  is  a  3^  E1.1fi  InforaaL 


forfeiture,  and  yet  no  reversion  or  remainder  is  devested  out  ??  intnuion  nm 

...  II-      Dioson  pur  le  Muisr 

of  the  king :  and  the  reason  is,  m  respect  of  the  solemnity  de  Drayton  Basset, 

of  the  feoffment  by  livery,  tendiog  to  the  king's  disherison,       ComtaflsxJb^qoec. 

By  matter  of  record,   and  that  by  three  manner  of  ways.  9,Bymatterrfnetris 
First,  by  alienation.     Secondly,  by  claiming  a  greater  estate 
than  be  ought.    Thirdly,  by  affirming  the  reversion  or  re- 
mainder to  be  in  a  stranger. 

First,  by  alienadon ;  and  tliat  of  two  sorts,  viz.  by  aKena-  «  5y  aKnuftm, 
tion  devesting,  or  not  devesting,  the  reversion  or  remainder.  j^^^V^i^akL^SsS 
Devesting,  as  by  levying  of  a  fine,  or  suffering  a  common 
recovery  of  lands,  whereby  tlie  reversion  or  remainder  is  de- 
vested :  not  devesting,  as  by  levying  of  a  fine  in  fee,  of  an 
advowson,  rent,  common,  or  any  otiier  thing  that  lieth  in 
grant :  and  of  this  opinion  is  Littleton  in  our  books  (*).  And  .(*)  15  E.  4.  9. 
io  note  two  diversities:  first,  between  a  grant  by  fine  (which  14 £.3. 3.  Avowiur. 
u  of  record)  and  a  grant  by  d?ed  in  pais ;  and   yet  in  this 
they  both  agree,  that  the  reversion  or  remainder  in  neither 
case  is  devested :  secondly,  between  a  matter  of  record,  as 
a  fine,  &c.  and  a  deed  recorded,  as  a  deed  inrolled,  for  that 
vorketb  no  forfeiture,  because  the  deed  is  the  original  (c). 

(C)  And  the  deed  itself,  wl&icb  makes  the  conveyance,  is  merely  matter 
in  pais,  though  it  be  afterwards  recorded*    Hawk.  Abr.  339.— [£d.j 
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or  by  ehumy  Secondly,  by  claim ;  and  that  may  be  in  two  sorts,  eitlier  ex- 

6  E.  3.49.  9  £.  3.4.  V^^^^^  implied.    Express,  as  if  tenant  for  life  will  in  court  of 

J^  S'  f '  ocr'"?/;*H^*/:  record  claim  fee  (d),  or  if  lessee  for  years  be  oustt-d,  and  he 

29.  ft  H.  6.  9.   4  £1.  will  bring  an  assise  ut  de  libero  tenemenlo.    Implied,  as  if,  in 

Dy.    9  H.  5.  14.  .  .  .  .  . 

S2  As8.  31.    18  £.  3.  a  writ  of  right  brought  against  him,  he  w'Ai  take  upon  him  to 

?Mo.  77.  ^2^\  Rep.  j^*°  ^®  ™^'®  "P^°  **  mete  right,  which  none  but  tenant  in 
^^')  fee-simple  ought  to  do.     So,  if  lessee  for  years  do  lose  in 

a  pracipe,  and  will  bring  a  writ  of  error  for  error,  in  process, 

this  is  a  forfeiture  (e). 

252  a.  Thirdly,  by  affirming  the  reversion  or  remainder  to  be  in 

Verno^tTbe^in^  ^^'  ^  *^anger,  and  that,  either  actively  or  passively.  Actively,  by 
ttranger.  £yq  manner  of  ways.     As  first,  if  tenant  for  life  pray  in  aid 

«.  24  H.  8.  Forf!  '  of  a  Stranger,  whereby  he  affirms  the  reversion  to  be  in  him. 
56.*  %*uckiert  cwe.^'  Secondly,  if  he  attorn  to  the  grant  of  a  stranger ;  and  there  note 
27  E.  3.  77.    17  E.  3.  also  a  diversity  between  an  attornment  of  record  to  a  stranger, 

7a.    39  E.  3.  16.  "^  ,  .  . 

29  E.  3.  24.  5  Ass.  5.  aud  an  attornment  in  pais,  for  an  attornment  in  pais  worketh 
42.  14  E.%?  Receit.  no  forfeiture.  Thirdly,  if  a  stranger  bring  a  writ  of  entry  in 
24E. 3  ^af '  i*H  7.  ^^*"  proviso^  and  suppose  the  reversion  to  be  in  him,  if  the 
(1  Rol.  Abr.  852.  tenant  for  life  confess  the  action,  this  is  a  forfeiture.  Fourthly, 
264.   9  Rep.  106.)      if  tenant  for  life  plead  covinously,  to  the  disherison  of  him 

in  the  reversion,  this  is  a  forfeiture.  Fifthly,  if  a  stranger 
bring  an  action  of  waste  against  lessee  for  life,  and  he  plead 
nul  wastfaitf  this  is  a  forfeiture ;  or  the  like. 

3  Mar.  Dy.  148.  Passively,  as  if  tenant  for  life  accept  a  fine  of  a  stranger, 

8ur  conusans  de  droit  come  eeo,  S^c.  for  hereby  he  affirms  of 
record  the  reversion  to  be  in  a  stranger  (f). 

(D)  Where  a  tenant,  who  holds  of  any  lord,  neglects  to  render  him 
the  due  services,  and,  upon  an  actioa  brought  to  recover  them,  disclaims 
to  bold  of  his  lord  ;  this  disclaimer  in  any  conrt  of  record  is  a  forfeiture 
of  the  lands  to  the  lord  upon  reasons  evidently  feudal.  Finch.  270,  271. 
And  so,  likewise,  if  in  any  court  of  record  the  particular  tenant  does  any 
act  which  amounts  to  a  virtual  discbiimer,  as  in  the  instances  here  pat  by 
LfOrd  Coke ;  such  behaviour  amounts  to  a  forfeiture  of  his  particnlar 
estate.— [£d.] 

(£)  For  a  writ  of  error  to  reverse  a  recovery  of  a  freehold,  lies  for  the 
tenant  of  the  freehold  only  (Dyer,  90-5.),  and  Aerefore  it  is  a  forfeiturt 
for  a  lessee  for  years  to  bring  it ;  so  that,  where  a  lessee  for  years  is  sum* 
moned,  and  loses  by  default,  he  has  no  remedy ;  but,  if  he  were  summon* 
cd  and  did  appear,  he  might  have  pleaded  in  abatement,  that  no  tenant 
«f  freehold  was  named  in  the  writ ;  if  he  were  not  summoned,  it  seems, 
that  he  might  have  an  action  gronnded  on  the  deceit.  1  Ro.  622. 
Hawk.  Abr.  339,  340.— [£</.] 

(F)  If  the  tenant  for  life  accepts  the  fine,  it  is  a  forieitnre  so  as  to 
entitle  the  remainder-man  to  enter ;  and  yet  it  does  not  displace  or  devest 
the  remainder  or  reversion.    Feam,  Cont  Rem.  474.«H'^*] 
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lattleton  speaketfa  of  the  forfeiture  of  an  estate ;  and  here  Lib.  e.  fol.  55.  Buck- 
it  is  to  be  known,  that  the  right  of  a  particular  estate  may  be 
forfeited  also,  and  that  he,  that  hath  but  a  right  of  a  remainder 
or  reversion,  diall  take  benefit  of  the  forfeiture.  As  if  tenant 
for  life  be  disseised,  aud  he  levy  a  fine  to  the  disseisor,  be  in 
the  reversion  or  remainder  shall  presently  enter  upon  the  dis- 
seisor for  the  forfeiture.  And  so  it  is,  if  the  lessee,  after  the 
disseisin,  had  levied  the  fine  to  a  stranger,  though  to  some 
respects  partes  finis  nihil  habuerunt,  yet  it  is  a  forfeiture  of 
bis  right. 

Littleton  speaketh  of  an  alienation  in  fee  absolutely,  but  rorfeiture  incurred 

...>.,,  i-       li.  •  1  /.  1  .      by  atirnaiion  for  a 

80  It  IS,  if  the  lessee  for  life  make  a  lease  for  any  otlier  man  s  frrtater  egtate  ikan  the 

life,  or  a  gift  in  tail.    If  A.  be  tenant  for  life,  and  make  a  JT/^^"'  if^ougkn^ 
lease  to  B.  for  his  life,  and  B.  dieth,  and  the  lessee  re-  is  £.  4.  4. 

enteretli,  yet  the  forfeiture  rcmaineth. 

If  tenant  for  life  make  a  lease  for  life,  or  a  gift  in  tail,  or  or  bp  alienation  on 

a  feoffment  in  fee,  upon  condition,  and  entereth  for  the  con-  lijl^}^ /Jf ^  *** 

diiion  broken,  yet  the  forfeiture  remaineth  (o).     Littleton  **'*«<^*- 

speaketh  of  an  estate  for  life ;  so  it  is  of  tenant  in  tail  apres  59  ars.  15.   43  E.  .s. 

passilfi/iiie^  tenant  by  tlie  courtesy,  tenant  in  dower,  or  of  f  if.^"^'  ^'e  3. 

biin  that  hath  an  estate  to  him  and  his  heirs,  during  the  life  >^>   ^  £•  3*  ^^*  ^ 
>.  .      ,      «  .  ^  r  7  (Ante,  «8  a.  41^  a.) 

of  I.  S.,  &c.  and  so  of  tenant  for  years,  tenant  by  statute 

merchant,  statute  staple,  or  elegii. 

Littleton  saith,  that  where  the  alienation  in  fee  is  made  to  ucruastomalienatien 
,  ...  -      .  ,    ,  *.     -i.  •    1  1     to  him.  in  remaindtr. 

another,  wliicu  must  be  intended  a  stranger,  for  if  it  be  made 

to  bira  in  reversion  or  remainder,  it  amounts  to  a  surrender 

of  his  estate,  as  at  large  hath  been  spoken  in  the  Chapter  of 

Tenant  for  Life  (11). 

(G)  So,  if  tenant  for  life  siiflTers  a  recnrery,  and  afterwards  re voncs  it 
by  a  writ  of  error,  yet  the  forfeiture  remains.  Skin.  74.  4  Com.  Dig. 
X^4.  Forfeiture.  (A.  2).— [Ed.] 

(H)  It  may  also  be  observed,  that  tlic  concurrence  of  tbe  penion  who 
has  tbe  immediate  estate  of  inheritance,  will  prevent  a  fine  from  operating: 
9%  a  forfeiture  of  a  life  estate.  Bredok'9  case,  1  Co.  76.  But  if  a  person 
irhohas  an  estate  for  life,  with  a  remote  estate  of  inheritance  after,  and 
sabject  to  intermediate  estates  of  inheritance,  levies  a  fine  nir  canusance^ 
\c.  he  will  forfeit  his  estate  for  life.  FeUianCscas^,  1  Co.  10 1.  Garrett  v. 
BHzard,  1  Rol.  Abr.  85J.  There  is  a  difference,  as  to  this  point,  between 
fines  and  recoveries ;  for,  if  tenant  for  life  joins  in  sufi bring  a  recovery 
with  a  person  who  has  a  remote  -estate  nf  inheritance,  there  will  not  be 
any  forfeitnre  of  the  esLitc  for  life.  Doc,  d.  S7nUh  v.  t'liffardy  1  T.  K. 
7.)8.  1  Prcst.  Conv.  202.  A  fnie  levied  by  an  equitable  tenant  for  lifcy 
does  not  work  a  forfeiture.    Ibid.— -[Im/.] 

Vol.  II.  p 
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LlTTLETOTf.        IF  tenant  for  life  alien  in  fee,  he  in  the  reversion  or  he 
[Sect.  415.  251  a.]  in  the  remainder  may  enter  upon  the  alienee  (j). 

S.fno  amy  take  4id;mtage  rf  tLfifrfeUure.    (1  Rep,  14  a,) 

252  a*  By  Littleton  (sect.  416.)  it  appearetfa)  that  tenant  for  life  in 

remainder  may  enter  for  die  forfeiture  of  the  first  tenant  for 
lifei  and  that  if  the  tenant  for  life  in  remainder  make  con- 
tinual claimi  and  the  alienee  die  seised,  then  may  he  in  the 
remainder  for  life  enter ;  and  if  he  die  before  he  do  enter, 
then  he  in  the  remainder  in  fee  shall  enter,  because  he  in  the 
remainder  in  fee  could  not  make  any  claim ;  and  therefore  the 
right  of  entry,  which  tenant  for  life  in  remainder  gained  by  his 
claim,  shall  go  to  him  in  the  remainder  in  fee,  in  respect  of 
(1  Rol.  Abr.  630.)    the  privity  of  estate  :  and  so  it  is  of  him  in  the  reversion  in 

fee  in  like  case,  for  he  is  also  privy  in  estate  (k). 

(D  Entry  for  a  forfeitnre  ought  to  be  made  by  bim,  who  is  next  in  re- 
version, or  remainder,  after  the  forfeited  estate ;  whether  he  has  the  fee, 
or  only  In  tail,  or  for  life,  i  Rol.  Abr.  857,  858.  Bnt,  if  the  next  in 
remainder  does  not  take  advantage  of  the  forfeitnre,  after  his  estate  de- 
termined, he  in  a  tnbsequent  remainder  may  enter.  1  Rol.  Abr.  857, 858. 
Mo.  18.  Or,  if  be  in  remainder  for  life  will  not  enter,  he  in  the  snbsequrat 
remainder,  or  reversion,  may  enter  in  his  name  for  the  preservation  of  the 
inberitance.  l  Rol.  858.  So,  if  he  in  remainder,  or  reversion,  dies  before 
entry,  his  issue,  or  heir,  may  enter.  1  Rol.  Abr.  858.  S  Com.  Dig.  228. 
Forfeiture,  r  A.  6).— [£d.] 

(K)  See  further,  as  to  forfeiture  of  estates  by  alienation  contrary  to 
law,  Ant.  Chap.  27.  Of  Conditions,  p.  115. ;  with  respect  to  forfeitnre  for 
Crimes,  post,  b.3.  c.  14.;  as  to  Lapse,  post,  b.  2.  c.  55. ;  Simony,  ant. 
vol.  1.  p.  420, 421,  and  the  notes  there ;  Waste,  post,  b.  2.  c.  53. ;  Forfeiture 
of  Offices,  ant.  voL  1.  p.  238—242;  and  as  to  forfeitnre  of  Copyhold 
Eitates,  see  ant.  voU  l.  p.  663— «65.*[£d.] 
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CHAP.  XXXIIL 
OF  TITLE  BY  ALIENATION. 


x%.LlEN,  cometh  of  the  verb  alienare,  id  est,  alknum  fa^  1 18  b, 

,  ,7.../.  ^         r  •  T   Dffjiliionof aliena* 

cere,  vel  ex  nostra  aomtmo  tn  aiienum  transfere,  sive  rem  all-'  ^i^j,. 
quam  in  dominium  aUerius  transf'erre  (A). 


(A)  In  England,  prior  to  the  Norman  conqoest,  the  power  of  alienation 
teen»  to  have  been  universal ;  but,  upon  the  establishment  of  the  feudal 
iystem  in  this  country,  all  alienation  of  landed  property  was  pTOhii>ited. 
And,  daring  the  reign  of  William  the  Conqueror,  and  that  pf  his  sons,  the 
prohibition  aeainst  alienation  was  strictly  enforced.  The  first  step  towards 
a  liberty  of  alienation,  was  that  by  which  the  tenant  was  permitted  to 
alien  with  the  consent  of  his  lord.    This  rnle  was  adopted  from  the 
maxims  which  then  prevailed  on  the  continent,  and  frave  rise  to  tines  for 
alienation.     But  in  England  the  tenant  could  not  dispose  of  his  land,  even 
with  the  consent  of  his  lord,  unless  he  had  also  obtained  the  consent  ot 
his  next  heir ;  and  therefore  it  was  very  usual,  in  ancient  feolfments,  to 
express  that  the  alienation  was  made  with  the  consent  of  the  feoffor's  heir, 
and  sometimes  for  the  heir  to  join  in  the  feoffment,    Wright.  Ten.  167. 
GbuiTtl,  lib.  7.  c.  1.  Madox.  Form.  No.  316.  Ant.  94  b.  vol.  1.  p.  351.  The 
power  of  alienation  was  further  extended  by  a  law  of  Henry  the  first,  which 
allowed  a  man  to  dispose  of  lands  iihich  be  himself  had  purchased.  After- 
wards  a  man  seems  to  have  been  at  liberty  to  part  with  all  bis  own  acqui- 
sitiona,  if  he  had  previously  purchased  to  him  and  his  assigru  by  name ; 
but,  if  his  assigns  were  not  specified  in  the  purchase  deed,  he  was  not 
empowered  to  alien,  Glaovil,  lib.  7.  c.  1 :  and  also  he  mi^ht  part  with 
one>fonrth  of  the  inheritance  of  his  ancestors  without  the  consent  of  his 
heir.     Mirr.  c.  1.  s.  S.    One  method  adopted  to  elude  the  feudal  restraint 
00  alienation^  and  which  very  much  facilitated  its  profrress,  was  the  prac- 
tice of  snb-infendation.    But  by  the  great  charter  of  Hen.  3.  c.  tvi.  no 
wb-infeadation  was  permitted  of  part  of  the  land,  unless  sufficient  was 
left  to  aoawer  the  services  due  to  the  superior  lord,  which  sufficiency  was 
probably  interpreted  to  be  one  half  or  moiety  of  the  land.    Dalryin.F.  P. 
c.  5.  p.  84.    Hitherto  the  right  of  alienation  was  confined  to  sub-infeuda- 
tions,  conformably  to  the'  principles  of  tlie  feudal  law.     But  by  the  stat  nte 
of  Qmm  tmptmrtij  18  Edw.  1.  reciting,  that,  through  the  practice  of  sub- 
infeudation, the  superior  lords  had  been  deprived  of  their  escheats,  wards, 
nd  marriages,  it  was  enacted,  in  favour  of  the  vassals,  tliat  they  n)ight 
aUenate  the  whole,  or  part  of  their  land,  as  they  pleased  ;  and,  in  favour 
of  the  superior  lords,  that  the  lands  so  alienated  should  be  held  of  tliem, 
and  not  of  the  alienor.    This  statute,  however,  not  extending  to  the  kiusr, 
or  his  tenants  in  capitis  left  them  as  they  stood  at  romifion  law,  until  the 
itatnte  De  prtrogatita  regis,  17  Edw.  S.  c.  6  ;  which  is  supposed  to  have 
mdirectly  removed  the  restraint  on  the  king's  immediate  tenants.    But, 
the  king's  consent  being  necessary  to  every  alienation  of  his  tenants  tn 
tapiUf  It  became  a  question,  says  Sir  Martin  Wright,  whether  if  such  te- 
ittnt  aliened  without  licence,  the  land  so  aliened  was  not  forfeited,  or 
whether  the  king  shonld  only  seise  it  by  way  of  distress,  until  a  fine  should 
be  paid  for  the  contempt;  but  this  question  was  settled  by  the  statute 
1  Edw.  3.  c.  12.  which  enacted,  that,  in  all  cases  of  alienations  by  tenanta 
ta  eupUej  the  king  should  not  hold  the  land  as  foifeited,  but  should  have  a 
reasonable  fine  in  the  chancery,  to  be  levied  by  due  process.    Wright. 
Ten.  164,  165.    It  remained  much  longer  a  question,  whether  the  king's 
tenants  might  have  aliened  any  part  of  their  lands  to  hqld  of  themselves, 
•9  the  tenants  of  common  lords  might  before  the  statnte  Quia  emptores. 
But  such  alienations  made  by  tenants  who  held  of  Henry  the  third,  or  other 
kmp  before  him,  were  at  length  made  good  by  the  stat.  34  Edw.  3.  c.  15, 
avmg  to  the  king  his  prerogative  of  the  time  of  his  grandfather,  father, 
and  of  his  own  tim^.  'Whatsoever  the  prerogative  was  in  tliis  particular, 
ivhich  aecms  extremely' doubtfnl,  it  is  clear  that  fines  for  alienation  were 
at  this  time  efifectiially^eatablished ;  and  that  they  were  constantly  paid 

P  « 
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2  a*  Persons  capable  (b)  of  purchase  are  of  two  sorts,  persons 

}JdKr '"''*'*  *^  natural  created  of  God,  as  1.  S.,  I.  N.,  &c.  and  persons  in- 
W^T^  mi€^'  *^  corporate  or  politic  created  by  the  policy  of  man  (and  thcre- 
Wbo  have  ability  to  fore  they  are  called  bodies  politic);  and  those  be  of  two 
grant.    Vid,  Sect.  67.  ^^^^^  yj^^  either  sole,  or  a^egate  of  many :  again,  aggre* 

gate  of  many,  either  of  all  persons  capable,  or  of  one  per- 
son capable,  and  the  rest  incapable  or  dead  in  law,  as  in  the 
Chapter  of  Discontinuance,  Sect.  655,  shall  be  shewed. 
Some  men  have  capacity  to  purchase,  but  not  ability  to  hold  : 
some,  capacity  to  purchase,  and  ability  to  hold  or  not  to  hold, 
at  the  election  of  them  or  others :  some,  capacity  to  take  and 
to  hold :  some,  neither  capacity  to  take  nor  to  hold  :  and  some, 
specially  disabled  to  take  some  particular  thing. 

AUem.  If  an  alien  christian  or  infidel  purchase  houses,    lands, 

11  h'4.  8a  &^       tenements,  or  hereditaments,  to  liim  ♦and  his  heijrs,  albeit  he 

T  E.  4.  «9.  (1  RoL      can  have  no  heirs,  yet  he  is  of  capacity  to  take  a  fee-simple  (1) 

♦2b«  hut  not  to  hold  (2).    For,  upon  an  oflke  found,  the  king 

shall  have  it  by  his  prerogative  (3),  of  whomsoever  the  laud 

IS  holden(4).    And  so  it  is,  if  the  alien  doth  purchase  land 

and  die,  the  law  doth  cast  the  freehold  and  inheritance  upon 

tlie  king  (5).    If  an  alien  purchase  any  estate  of  freehold  in 

bouses,  lands,  tenements,  or  hereditaments,  the  king,  upon 

Sf  H.  6.  f  9.  PI.  Com.  office  found,  shall  have  them.     If  an  alien  be  made  a  denizen 

^^  and  purchase  land,  and  die  without  issue,  the  lord  of  the 

fee  sliall  have  the  escheat,  and  not  the  king.  But,  as  to  a 
lease  for  years,  there  is  a  diversity  between  a  lease  for  years 
of  a  house  for  tlie  habitation  of  a  merchant  stranger  being 
an  alien,  whose  king  is  in  league  with  ours,  and  a  lease  for 
years   of  lands,   meadows,  pastures,  woods,  and  tiie  like. 


(1)  See  ant.  toI.  1.  p.  91.  n.  (7).  (4)  See  ant  toL  1.  p.  9J.  n.  (lO). 
(ft)  See  ant.  vol.  1.  p.  91.  n.  (8).  (5)  Sec  ant*  vol.  l.  p.  91.  n.  (li). 
(3)  See  ant  vol.  i.  p.  91.  n.  (9). 

until  the  stat  19  Cba.  2.  c.  94.  which  abolished  tiiem  in  aO  cases  of  free« 
iiold  tenvre.    Idem,  165, 166. 

The  history  of  the  power  of  disposini^  of  land  by  wiU,  will  be  fonnd  in 
a  note  to  fol.  ill  b.  post.  Chap.  46. ;  and  some  observations  will  be  offered 
in  the  Chapter  Of  Execntion  (Post  Book  III.  Chap.  11.)  as  to  involon* 
tary  alienation,  or  the  power  of  dnvging  lands  with  the  debti  of  the 
owner.— {£rf.] 

(B)  The  doctrine  of  alienation  mav  be  divided  into  two  heads :— isU 
With  respect  to  tlie  persons  capable  o^fdieninf  or  pnrchasing ;  and,  2dly. 
As  to  the  seTcral  nodes  of  conveyance.  With  re^ird  to  the  6rst  point, 
it  is  observable,  that  all  persons  in  possession  are  frimttfmeU  capable  both 
«f  ronvevinic  and  pnrchasinr,  unless  the  law  has  laid  tliem  under  any  par- 
ticnlar  disabilities.  S  BL  Com.  990.  What  thes«  incapacities  are  will 
be  presently  considered.  The  sevefal  modes  of  oottveyanoe  will  be  tx* 
plained  in  a  note  at  the  end  of  this  chapter.— [£tf.] 
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For,  if  he  take  a  lease  for  years  of  lands^  meadows,  &c.,  upon  5  Mar.  Br.  du  Deni. 
office  fouad,  the  king  shall  have  it  (6).  But  of  k  house  for  * 
habitation  he  may  take  a  lease  for  years  as  incident  to  com- 
merce ;  for  without  habitation  he  cannot  merchandize  or 
trade  (7).  But,  if  he  depart,  or  relinc|uish  the  realm,  the 
king  shall  have  the  lease  (c).  So  it  is,  if  he  die  possessed 
thereof,  neither  his  executors  or  administrators  shall  have  it, 
but  the  king  (8) ;  for  he  had  it  only  for  habitation  as  necessary 
to  his  trade  or  traffic,  and  not  for  the  benefit  of  his  executor 
or  administrator.  But  if  the  alien  be  no  merchant,  then  the 
king  shall  have  the  lease  for  years,  albeit  it  were  for  his 
habitation  (9) :  and  so  it  is,  if  he  be  an  alien  enemy.  And 
all  this  was  so  resolved  by  the  judges  assembled  together  for 
that  purpose  in  the  case  of  Sir  James  Croft,  Pasch.  29  of  P«»ch.  29  Elii.  in  Sir 

!_        •  i.  d      L    t.  James  Croft's  CMC. 

the  reign  of  queen  l!«lizabeth,  49  Ass.  pi.  9.  49  £•  3. 

11.    (5Co.5Sb.) 

^Iso,  if  a  man  commit  felony,  and  after  purchase  lands,  Penont^nmnded. 
and  after  is  attainted,  he  had  capacity  to  purchase,  but  not 
to  hold  it ;  for  in  that  case  the  lord  of  the  fee  shall  have  the 
escheat  (10);  and  if  a  man  be  attainted  of  felony,  yet  he 
hath  capacity  to  purchase  to  him  and  to  his  heirs,  albeit  he 
can  have  no  heir,  but  he  cannot  hold  it ;  for  in  that  case 
the  king  shall  have  it,  by  his  prerogative,  and  not  the  lord 
of  the  fee ;  for  a  man  attainted  hath  no  capacity  to  purchase 
(beii^  a  man  civilUer  mortuus)  but  only  for  the  benefit  of  the 
kicg,  uu  more  than  the  alien-n6e  hath. 

If  any  sole  corporation  or  aggregate  of  many,  either  ec-  Corporations  aggregate 
clesiastical  or.  temporal  (for  the  words  of  the  statute  be  si  ^aoua  Charta  cap 
quh,  religiosus  rel  alius)  purchase  lands  or  tenements  in  fee,  ^-    I  ^:  ^'  \VJ*'  *^'  *** 
they  have  capacity  to  take  but  not  to  retain  (unless  they  have  a  13  E.  1.  cap.  33. 
sufficient  licence  in  that  (11)  behalf) ;  for,  within  the  year  after  23  H.  «.  cap.  10. 
ibe  alienation,  the  next  lord  of  the  fee  may  enter;  and,  if  he  39Ei.cap.5.  «3H.s. 

'•SS>  's\JO.      27  A.S8. 

dp  not,  then  the  next  imqiediate  lord  from  time  to  time  to  have  P- 17-    Brit.  fo.  S2. 
half  a  year;  and  for  default  of  all  the  mesne  lords,  then  the  5.    19  E.'s.  tit.  VUl. 

34.  29  E.  3.   Ibid.  13. 
{€)  See  ant.  vol.  1.  p.  91.  ii.(12).      tlier  the  fine  should  bar  the  issne   21  E.3.  5.    4  H.  6.  9. 

(7)  8ee  aut.  vol.  1.  p.  *n.  n.  (13).      for  the  lord's  benefit ;  and  the  court   19  H.  6.  6S.  66.    3  £• 

(8)  But  see  ant.  vol.  1.  p.  92.      inclined  to  think  that  it  should ;  but   4.14.     19  E.  3. 

0.  (14).  no  judgment  was  given.    1  Wils.  2.    Mortm.  8.    34  H.  6* 

(9)  Bat  see  ant.  vol.  1.  p.  92.      Part,  220.  (2  Wils.  220.  3d  edit.)—  37.    19  U.  6.  63. 
B.  (15).  [Hargr.  n.  10.  2  b.  (10).]  (Plowd.  502  a.)  j 

(10)  Tenant  in  tat!  b  (piilty  of         (ll)  As  to  Uiis,  see  an^.  98  b.   7  £.  4.14. 
BMirdfr,  and  before  conviction  le-      (vol.  i.  p.  360.) — [Uargr.  u,  ^l, 
ncsmfiiie.    It  was  a  questiou,  wbe-      v  b.] 

*™^—  . .  .  .i    II  '  ■' 

(C)  See  ant  voL  1.  p.  92.  n.  (F>-[£(/.] 
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Villains* 


Infttntg, 

fCro.  Jam.ytiO.  iRol. 
Abr.731.) 


Persons  hcins  ncn  com- 
y08  meiUitt, 


43  Ass.  p.  S3« 


king  to  have  the  land  so  aliened  for  ever,  which  is  to  be  un- 
derstood of  such  inheritance  as  may  be  holden.  But  of  such 
inheritances  as  are  not  holden^  as  villains,  rent-charges,  com- 
mons, and  the  like,  the  king  shall  have  them  presently  by  a 
favourable  interpretation  of  the  statute.  An  annuity  granted 
to  them  is  not  mortmain,  because  it  chargeth  the  person  only. 

I  pass  over  villains  or  bondmen,  who  have  power  to  pur- 
chase lands,  but  not  to  retain  them  against  their  lords,  because 
you  shall  read  at  large  of  them  in  their  proper  place  in  the 
Chapter  of  Villenage. 

An  infant  or  minor  (whom  we  call  any  that  is  under  the 
age  of  twenty-one  years)  bath,  without  consent  of  any  other, 
capacity  to  purchase,  for  it  is  intended  for  his  benefit ;  and  at 
bis  full  age  he  mpy  either  agree  thereunto,  and  perfect  it,  or, 
without  any  cause  to  be  alleged,  waive  or  disagree  to  the 
purchase ;  and  so  may  his  heirs  after  him,  if  be  agreed  not 
thereunto  after  bis  full  age. 

A  man  of  non-sane  memory  may,  without  the  consent  of 
any  other,  purchase  lands,  but  be  himself  (12)  cannot  waive 
it ;  but,  if  he  die  in  his  madness,  or  after  his  memory  reco- 
ver, without  agreement  thereunto,  his  heir  ma^  waive  and 
disagree  to  the  state,  without  any  cause  shewed ;  and  so  of 
an  ideot.  But,  if  the  man  of  non-sane  memory  recover  his 
memory,  and  agree  unto  it,  it  is  unavoidable. 

If  an  abbot  purchase  lands  to  him  and  his  successors 
without  the  consent  of  his  convent,  he  himself  cannot  waive 
it,  but  his  successor  may  upon  just  cause  shewed ;  as  if  a 
greater  rent  were  reserved  thereupon  than  the  value  of  the 
land,  or  the  like ;  but  he  cannot  waive  it  unless  it  be  upon 


(12)  Fitzherbert  argues  s trongly, 
that  a  noncompos  may  plead  his 
disability  to  avoid  his  own  acts  as 
v/eW  as  an  infant.  Fitz.  Nat.  Br. 
202.  See  post,  247  a  &  b.  much 
curious  learning;  on  the  subject,  and 
also  3  Blackst.  Com.  ed.  5.  p.  291, 
where  the  process  of  the  opinions 
on  this  subject  is  critically  stated. 
— [Hargr.  n.  12.  2  b.  (11).] 

[In  Stroud  v.  Marshal,  Cro.  Eliz* 
398.  the  opinion  of  Fitzherbert  was 
denied  to  be  luw,  and  de  non  sane 
ftiernory  held  to  be  a  bad  plea  to  an 
action  of  debt  upon  an  obligation. 
Uowever  Sir  WifUaiQ  B  lacks  tpae 


and  other  writers  have  considered 
the  opinion  of  Fitzherbert  to  be  well 
founded.  2  Bl.  Com.  292.  1  Fonbl. 
Eq.  48,  49.  £t  vid.  Yates  v.  Booty 
Stra.  1104.  in  which  case  such  plea 
was  allowed  to  prevail  against  a 
bond. 

By  the  4  Geo.  2.  c.  10.  idiots, 
lunatics,  and  persons  non  comftos 
nuntis,  or  their  committees,  being 
trustees  or  mortgagees,  are  com- 
pellable to  convey  under  the  direc* 
tion  of  the  court  of  chancery.  And 
all  such  conveyances  are  declai:^ 
to  be  good  and  valid.] — [^d.] 
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just  cause:  etsic  de  similibus,  pr^latus  ecclesia  sua  condi'  BractUb.  2.  ful.  i2 
tionem  meliorare  potest y  deteriorare  nequit.    And  in  another 
place  he  saith.  Est  enim  ecclesia  ejusdem  conditionis,  qua 
fungitur  vice  minoris.     ♦But  no  simile  holds  in  every  thing,  ^  "• 

according  to  the  ancient  saying,  Nullum  simile  quatuor  he^ 
dibus  currii.    (a)  An  hermaphrodite  may  purchase  according  W  ) 8^^'-^!'  <5q  E  f 
to  that  sex  which  prevailetb*  so.    i5  E.  4.  fol.  t  b. 

'^  27H.  8.f4.    (Hob. 

A  feme  covert  cannot  take  any  thing  of  the  gift  of  her  ^^^^^  eotcrt. 
husband  (IS),  but  is  of  capacity  to  purchase  of  others  with- 
out the  consent  of  her  husband.  And  of  this  opinion  was 
Littleton  in  oar  books,  and  in  this  book,  sect.  6779  but  her 
husband  may  disagree  thereunto,  and  devest  the  whole  estate ; 
ba^  if  be  neither  agree  nor  disagree,  the  purchase  is  (14)  good ; 
but,  after  his  death,  albeit  her  husband  agreed  thereunto,  yet 
she  may,  without  any  cause  to  be  alleged,  waive  the  same, 
and  so  may  her  heirs  also,  if  after  the  decease  of  her  husband 
she  herself  agreed  not  thereunto. 

(b)  A  wife  (uxor)  is  a  good  name  of  purchase,  without  a  (6)  A  name  of  par- 

•        ••  ,  m  a  m  g,  ..•  -  111        CllflSC.  2     rl»     4i      Z^» 

cbnstian  name ;  and  so  it  is,  if  a  christian  name  be  added  i  h.  5. 8.  A6  E.  3.  se. 
and  mistaken,  as  Em  for  Emelyn,  &c.  for  utile  per  inutile  la.^F^N.'Bfar^a?* 
fion  vitiatur.     But  the  queen,  the  consort  of  the  king  of  lAss.ii.  iiH.4.3S. 

r     !     J     -  r  .1.     1-       u    *u  9E.4.49.    13E.3. 

Logtand,  is  an  exempt  person  from  the  king  by  the  common  Estoppel  rou 
law,  and  is  of  ability  and  capacity  to  purchase  and  grant 
without  the  king.     Of  \%hicb  see  more  at  lai^e,  sect.  £00. 

Persons  deformed  havhig  human  shape  (15)|  ideots,  mad-  3  b. 

men,  lepers,  deaf,  dumb,  and  blind,  minors,  and  all  other  Persons  de/intned,  S^e. 

reasonable  creatures,  have  power  to  purchase  and  retain  lands 
or  tenements  (d). 

Some  are  capable  of  certain  things  for  some  special  pur-  9,  Perstms  cnpa'fle/or 

,    ^       ^  .,,.,.  .       »ome  special  purpose 

pose,  but  not  to  use  or  exercise  such  things  themselves ;  as  the  only, 
king  is  capable  of  an  office,  not  to  use  but  to  grant,  &c.  (16). 

A  monster  bom  within  lawful  matrimony,  that  hath  not  s.  Persons  ineapahU  of 
human  shape,  cannot  purchase,  much  less  retain  any  thing.       '"  '"^^  tiwnsterT^' 

(13)  See  aot  vol.  l .  p.  132.  o.  (9).      (toI.  1.  p.  56f ,  563.W[Hargr.  n.  2.        *^"^^'  ^  ^*  ^^  ^'^ 

(14)  Ace.  post,  556  a.  .  £t  vid.      3  b.] 

Mt.  f ol.  1.  p.  133.  n.  (O).  ( 16)  See  as  to  tliis  Plowd.  381  .— 

(15)  Who  ODght  to  be  deemed      [Hargr.n.  6.  3  b.] 
wch,  see  ant.  7  b.  (p.  190*)  29  b. 

*"  ■  ■  .1  ■  I   I  ,     —————— ——.^t 

(D)  That  a  bastard,  having  acquired  a  name  by  repntation,  may  pur- 
chase by  his  reputed  name  to  him  and  his  heirs,  see  ante,  3  b.  vol.  1. 
M48.-[£rf.]  '  ' 
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Persons  professed.         (c)  The  same  law  is  de  professis  et  mortuis  saculo,  for  they 
^^u'^i5:^^^^^^^  ^recivililermortuHn);  whereof  you  shall  read  at  large  ia 

ivj.  59.    Fleta,  lib.  6.    his  proper  place,  sect.  200. 

cap.  41.     IE. 3. 9.  r     r      r        f 

44  E.  .3.4,    SH.6.  24.    ^1  R.  2.  Judgment,  265.    7H.4.  ?•    l4  H.  8.  16.    DocUSc 

Sliid.  141.    PI.  Com.  fol.  47.    Britt.  cap.  33,  (Aut.  76  a.) 

3  a.  (d)  The  parishioners  or  inhabitants,  or  probi  homines  of 

ro/ed.  *  ^^''^     Dale  (18),  or  the  churchwardens,  are  not  capable  to  pur- 

(<i)i2H.7,8,  37  H.   cliase  lands,  but  goods  they  are:  unless  it  were  in  ancient 
6.  .30.    10  H.  4. 3  b.      .  ,  ,  „        J .  ^x 

(4  liist.  297.)  time,  when  such  grants  were  allowed  (19)« 

(f)  .32  E.S.  Barre  261.      (e)  An  ancient  grant  by  the  lord  to  the  commoners  in  such 

(Hob.  86.  6  Co.  59.)  ,  i      j.  .    .  ,       ,j 

a  waste,  that  a  way  leading  to  their  common  should  not  be 

straitened,  was  good ;  but  otherwise'  it  is  of  such  a  grant  at 

(f)33  E.  3.  Grant  a5.   this  day.     (f)  And  so  in  ancient  time  a  grant  made  to  a  lord, 

]o  li#. .)y 50. 12  Ass. 35.     .1        •    "f  •      jN       i*f      •  >  A      •  A.I      1*1 

14  H.  6. 12.  34  Ass.    ^  nomintous  suis,  tarn  uberu  quam  natuns,  or  the  like,  was 
p.  11.  4UA88.  p.  21.    good:  but  they  are  not  of  capacity  to  purchase  by  such  a 

name  at  this  day.  But  yet  at  this  day,  if  the  king  grant  to  a 
man  to  have  the  goods  and  chattels  de  hominibus  suis^  or  de 
tenentibus  suis,  or  de  residenlibus  infra  feodum,  ^c.  it  is  good  ; 
for  there  they  are  not  narped  as  purchasers  or  takers,  but  for 
anotlier  man's  benefit,  who  hath  capacity  to  purchase  or  take. 

3  b.  (g)  But  the  common  law  doth  disable  some  men  to  take 

LahledZ7^11e     «"y  «»^^®  "^  «^^"<^  particular  things;   as  if  an  office,  either 
particular  thing.  of  the  grant  of  the  king  or  subject,  which  concerns  the  ad- 

afiVoffictr.^'Bro!4^   ministration,  proceeding,  or  execution  of  justice,  or  the  king's 
Vintcr'aicase,5Mar.    revenue,  or  the  commonwealth,  or  the  interest,  benefit,  or 

Dyer,  fol.  150  b.,  and  '  ' 

SiMMgg's  case. 
(Hob.  148.) 


(Cro.  Jam.  17.) 


safety  of  the  subject,  or  the  like ;  if  these,  or  any  of  them, 
be  granted  to  a  ipan  that  is  unexpert,  and  hath  no  skill  and 
science  to  exercise  or  execute  the  same,  the  grant  is  merely 
(20)  void,  and  the  party  disabled  by  law,  and  incapable  to 
take  the  same,  pro  commodo  regis  et  populi ;  for  only  men 
of  skill,  knowledge,  and  ability  to  exercise  the  same,  are 
capable  of  tlie  same,  to  serve   the  king  and  his  people. 


(17)  Bnt  it  iic^ms,  that  this  doc- 
trine ia  now  become  inapplicable  ; 
for  there  is  no  longer  any  le^l 
cstiblishnicnt  for  professed  persons 
in  England^  and  our  Uw  never  took 
notice  oi  foreifni  profeasions.  See 
post,  132  b.  2  Rol.  Abr.  43.  C. 
Wrieht's  Ten.  28.  1  Salk.  162:— 
[Kargr.n.  7.3  b.  (17).] 

(lu)  See  in  Dy.  100.  the  case  of 
a  craiit  by  the  crown  probis  homi' 
nif>us  de  hUn§rtoHj  rendering  a  rent. 


(19)  Ace.  as  to  churchwardens 
Finch's  law,  8yo.  ed.  178.  See 
Keilw.  3t  a.  But  by  9  Geo.  i. 
c.  7.  they  arc  enabled  to  purchase 
a  workhouse  for  the  poor ;  and  by 
custom,  in  some  places,  as  in  Lon- 
don, the  parson  and  churchwardens 
are  a  corporation  to  purchase  lands. 
Cro.  Jam.  532.— [Hargr.  n.  4.  3  a. 
(13).] 

(90)  See  ant.  vol.1,  p.  236.  d.  (11;« 
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(b)  An  infant  or  minor  is  not  capable  of  an  office  of  8tew<«  (h)  M.  40  &  4i  Elia. 
ardsuip  of  the  court  of  9  manor,  either  in  possession  or  re-  between  Seamier  and 
version (21).      (i)^o  man,  though  never  so  skilful  and  ex*  Maicir43^^**s^'c 
pert,  is  capable  of  a  judicial  oflSce  in  reversion  (22),  but  w.  Jo.sio.  Cro.Car. 
must  expect  until  it  full  in  possession  (*)«     And  see  sec*  (i)  n  Co.  f  •  in  Audi- 
tion 378.,  where  bargaining  or  giving  of  money,  or  any  man^  ^E^e^.'c^ l^Il^d^i^u 
ner  of  reward,  SvC.  for  offices  there  mentioned,   shall  make  J^^**-)  Vid.sect.3rft. 
such  a  purchaser  incapable  thereof:    wliich  is  worthy  to  be 
known,  but  more  worthy  to  he  put  in  due  execution, 

(k)  And  regularly  it  is  requisite,  that  tlie  purchaser  be  named  3  a. 

by  the  name  of  baptism  and  his  surname,  and  that  special  heed  MngnmymtrehueJ^ 
be  taken  to  die  name  of.  baptism  :  for  that  a  man  cannot  have  ^rchoMrmuat  be 

'  named  by  his  proper 

two  names  of  baptism  as  he  n^ay  have  divers  surnames  (23).       name  qf  baptUm  a»d 

Mumame, 
(k)  Bract,  lib,  4.  tract.  1.  cap.  eo.  Brttt.  fol.  131 ,  tt2.  3  £.  5. 78.  25  £,  3.  43.  26  Asft. 
61.  30  Ass.  16.  46  E.  3.  22.  39  E.  3.  17.  3  If.  6.  v5.  19  H.  6.  2.  30  H.  6.  1.  34  H.  6.  19. 
11  H,  4.  5i7.  9  E.  4.  29.  5E,  4.46.  65.  14 H.  7.  11.  ^0  miz.  Dier,  259.  8  E.3.436. 
20  E.  3.  Uj,  1  H.  4.  5.  3  H.  6. 26.  19  H.  6.  2.  3^t  H.  6. 19.  5  E.  4.  .^5.  27  H.  8. 11. 
iH.  5.  5.     18  £.3.32.     27  £.3.  85.     8£.  3.  427.     7  H.  6.  29.     9U.5.  9. 

(I)  And  it  is  not  safe  in  virits,    pleadings,  grants,   &c.  CO  40  E.  3.  22.  Fita- 

^  •        ,  wiuiani.    24  £•  3. 64. 

to  translate  surnaqies  into   Latin.      As  if  the  surname  of  Fitzjolm.  39  E.  3. 24. 

one  be  Fitzwilliam,  or  Williamson,  if  he  translate   him  to  g^,  ^^^  Grant  67. 

Tilius  Willi,  if  in  truth  his  father   had  any  other  christiaq  l^^^^'f '^^V^°^- 

•  4'  o  D.      !•*  n.  7.  Jl, 

name  than  William,  the  writ,  8cc.  shall  ab^te  :  for  Fitzvyil-  3^  i3  E.  4. 8.  5  E. 3. 

1  IV  11-  ^1'  1    .  1    •  .•  Voucb.179,    37P.3. 

liam  or  W  illiamson  is  his  surname,  whatsoever  christian  name  85.  where  the  proper 

bis  father  had,  therefore  th?  lawyer  never  translates  surnames.  ((tco.65?"Vco!'i3'>b. 

And  yet  in  some  cases,  though  the  name  of  baptism  be  mis-  Hob.  32.  2  Rol.  Abr. 
^      ^  .70.  .  I       ^  ^^    ^j(,  g.^^g.) 

taken  (as  in  the  case  before  pu^  of  the  wife)  the  grunt  is  good.     Sceus  where  there  can 

be  no  uncertaifUij  as  to 
the  person; 
So  it  is,  if  lands  be  given  to  Robert  earl  of  Pembroke, 

where  his  name  is  Henry,  to  George  bishop  of  Norwich, 

^there  his  name  is  John^  and  so  of  an  abbqt,  &c. ;  for  in 

these  and  the  like  cases  there  can  be  but  one  of  that  dignity 

or  name,     And  tl\erefore  such  a  grant  is  good,   albeit  the 

name  of  baptism  be  mistaken.    If  by  licence  lands  be  given 

to  the  dean  and  chapter  of  the  holy  and  undivided  Trinity  of 

Norwich,  this  is  good,  although  the  dean  be  not  named  by  his 

proper  name,  if  there  were  a  dean  at  the  time  of  the  grant ; 

but  in  pleading  he  must  shew  his  proper  name.    And  so,  on  hm  in  pkoUng  the 

the  other  side,  if  the  dean  and  chapter  make  a  lease  without  shewn. 

fiaming  the  dean  by  his  proper  name,  the  lease  is  good,  if 

(!1)  See  ant  vol.  1.  p.  173.  n.  (31).  (23)  See  Cro.  Elis.  27. 22t.  329. 
(n)  See  ant.  vol.  1.  p. 236.  n.(l2).  Cro.  Jam.  558.^[ilargr.  n.  5. 3  a.] 
C)  See  aat.  vol.1,  p.  237.  n.(Ol.}, 
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there  were  a  dean  at  the  time  of  the  (24)  lease ;  bnt  in  plead- 
ing, the  proper  name  of  the  dean  must  be  shewed ;  and  s€> 
is  the  book  of  18  E.  4.  to  be  intended  ;  for  the  same  judges 
in  Id  E,  4.  held  the  grant  good  to  a  major,  aldermen,  and  com* 
monalty,  albeit  the  mayor  was  not  named  by  his  proper  name  ^ 
but  in  pleading  it  must  shewed,  aa  is  there  also-  holden  (25). 
j<ame  ofbapUam  being  Jf  a  man  be  baptized  by  the  name  of  Thomas,  and  after  at  hi» 
thn^a  purchase  by  the  Confirmation  by  the  bishop  he  is  named  John,  he  may  purchase 
Ugo(4.  ^^'^'^   "^     by  the  name  of  his  confirmation,  -  And  this  was  the  case  of 

Sir  Francia  Gawdie,  late  chief  justice  of  the  court  of  common 
pleas,  whose  name  of  baptism  was  Thomas,  and  his  name  of 
confirmation  Francis ;  and  that  name  of  Francis,  by  the  advice 
of  all  the  judges,  in  anno  36  H.  8.  he  did  bear,  and  after  used 

itii)  V2  R.  e.  Briefc,  ^°  ^^  ^^'  purchases  and  grants  (26).  (m)  And  this  doth  agree 
9S6,    12  R.  2.  rvoff-    yf\^  Qur  ancient  books,  where  it  is  holden,  that  a  man  may 

46E. ;}.  21.  3H.6.  have  divers  names  at  divers  times,  but  not  divers  christiaD 
1  lir.  7. 29.  b  E.  9.  names  (e).  And  the  court  said,  that  it  may  be  that  a  woman 
Bnefe,  741.  14  H.  7.  ^^  baptised  by  the  name  of  Anable,  and  forty  years  after  she 
$io  if  made  by  the  name  was  confirmed  by  the  name  of  Douce,  and  then  her  name  wa» 
fhange,  changed,  and  after  she  was  to  be  named  Uouce,  and  that  all 

purchases,  &c*  made  by  her  name  of  baptism  before  her  con* 

firmation  remain  good ;  a  matter  not  much  in  use,  nor  requisite 

f  "j  17  E  3  S9    IB  F   ^^^^  put  in  ure,  but  necessary  to  be  known,  (n)  But  purchases 

3.  59.  so  E.  .1. 18.       are  good  in  many  cases  by  a  known  name,  or  by  a  certain  de« 

11  H.  4. 84.  PI.  Cora.         ..I.,  .,  ., 

52n.  SI  R.  s.  Devise,  scription  of  the  person,  without  either  surname,  or  name  of 
Counter  pica^de  ^  baptism,  as  uxori  I.  S.,  as  hath  been  said,  or  primo  genito 
yoiich.^13. 35  Ass^i3.^7io,  or  sccundo  genito  Jilio,  Sfc,  oijilio  natu  minimo  J.  5., 
2.  7  H.  4. 5.  40  e!  3.  or  seniori  p'uero,  or  omnibus  Jiliis,  or  JiUabus  L  S.,  or  omm- 
jJosme  40.^     ^^'       ^^^  Uberis  sen  exitibm  of  I.  S.,  or  to  the  right  heirs  of  I.  S. 

(o)  1&  H.  7. 14.  (o)  But  if  a  man  do  infranchise  a  villain  cum  iota  sequela 

su&j  that  is  not  sufficient  to  infranchise  his  children  bom  before, 
ip)  8  E.  3. 437.  29  E.  ^r  the  Uncertainty  of  the  word  sequela,  (p)  But  regularly  in 
jiIe!  4.^19^ '  7  He  ^^'^'  ^^^  demandant  or  tenant  is  to  be  named  by  his  chris^ 
^^*  tian  name  and  surname,  unless  it  be  in  cases  of  sopie  cor- 

porations or  bodies  politic  ($7)- 

(24)  But   not   otiierwise,  ante,  (27)  As  to  naming  of  persons  in 

t64  a.  (vol.  1.  p.  193.)    See  21  £.  4.  writs  and  pleadings,  see  Thelo.  Dig. 

15, 16.— [Harer.  n.  6.  3  a.]  Br.  Orig.  lib.  3.  and  6.  and  the  title 

(26)  See  1  Leon.  307.     Dy.  86.  Abatement  in  Com.  Dig.— [Uargr. 

— [Hargr.  n.  7.  3  a.]  n.  9. 3  a.l 

lt6)  Ace.  2  Rol.  Abr.  135.  A.— 
[Hargr.n.  8.  3  a.] 

(E)  Ace.  1  Com.  Dig.  19,  20.  Abatement  (E.  18. 19.).    Bac.  Abr.  Mis- 
nomer, B.    Rex  V.  BiUmghunt,  3  Maul.  &  8,  254.— [fcf.J 
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Now  somewhat  is  to  be  said,  who  have  ability  to  infeoff,  .^  ■ 

Slc.  and  may  be  a  feoffor,  donor,  lessor,  &c.     Whosoever  6.  Persons  dUahUd  to 
is  disabled  by  the  common  law  to  take,  is  disabled  to  infeoff,       jij^  attainted. 
&€•     But  many  that  have  capacity  to  take,  have  no  ability  to  Bract,  lib.  5.  fol.  4i5. 
infeoff,  8cc.  a»  men  attainted  of  treason,  felony,  or  of  a  pro-  ^^^^  cap.  a^Asi  Ub.^* 
munire^  aliens  born,  the  king's  villains,  traitors,  felons,  8cc*  be  ca.  39, 40. 
that  hath  offended    against  the  statutes  of  pramunire  after     The  king's  riuuins. 
the  offences  committed  (28),  if  attainders  ensue,  ideots,  mad-  ^J^^^^*.*'*'^"^ 
men,  a  man  deaf  dumb  and  blind  from  his  nativity,  a  feme 
covert  (f),  an  infant  (29),  a  man  by  duress ;  for  the  feoffments,         Femes  covert. 
&c.  of  these  may  be  avoided.     But  an  heretic,  though  he  be    -.       fnfants. 

^  ...  Persons  under  duress. 

convicted  of  heresy,  a  leper  removed  by  the  king's  writ  from  2  H.  5.  cap.  7.  which 

_  .  -  -  ,  ,     i.    1       1  1  I-     1  is  repealed.     I>oct.  Sc 

the  society  of  men,  bastards,  a  man  deaf,  dumb,  or  bimd,  so  stud.  lib.  l.  cap.  ti9. 
that  be  bath  understanding  and  sound  memory,  albeit  he  ex* 
press  his  intention  by  signs,  villain  of  a  common  ^person  #43  «|^ 

before  entry,  or  the  like,  may  infeoff,  8cc. 


fa)  All  feoffments,  gifts,  grants,   and  leases  by  bishops,  Btsuops  and  others 

11    •     1        t  i»  1    .       1       t  t     1  1  r  A«''W*ff  ecclesiastical 

albeit  they  be  confirmed  by  the  dean  and  chapter,  by  any  of  livings. 

the  colleges  or  halls  in  either  of  the  universities,  or  elsewhere,  1  Ei/not  piUited."  ' 

deans  and  chapters,  master  or  guardian  of  any  hospital,  par-  *^  *''•  *^^'^^.  ^*  ^J* 

^  ^    ^  .         .       .     CA»  11.      18  liil.  Ctt*  ZO. 

son,  vicar,    or  any  other  having  spiritual  or  ecclesiastical  1  Ja.  cap.  3. 
living,  are  also  to  be  avoided:  fr)  and  all  the  said  bodies  ('"},*9°'^^' l^,?*  ^ 

/f'  >  ^    /  5  Co.  6.  14.    6  Co.  S7^ 

politic  or  corporate,  are  by  the  st^utes  of  the  realm  disabled  11  Co.  67.  Magdalen 

,  .11.  .        .         •  •     College  case.    Vide 

to  make  any  conveyances  to  the  king,  or  to  atiy  other,  as  it  L'est.  de  W.  2.  ca.  4i. 


(t&)  A3  to  conTe3fancea  made  by 
felons  or  by  offcoders  against  the 
statutes  of  pramwshre  between  in* 
dictmeot  and  attainder,  see  W.  Jo. 
217.  Cro.  Cha.  I7jt.  and  Wljs.  vol.  1. 
part  9.  p.  i2l9.--[Hargr.  n.  3. 4ie  b.l 

{29)  There  is  an  important  dif^ 
ference  between  the  deeds  of  femes 
covert  and  infants.  Those  of  the 
former  are  always  void ;  but  tliose 
of  the  latter  are  sometimes  void, 
and  iometimes  only  voidable.  As 
to  the  distinction  between  void  and 
tsidabU  in  the  case  of  deeds  by  in- 
&its,  see  a  case  in  Barr.  4.  part  3. 
fol.  1794y  in  which  the  conrt  held  a 


conveyance  by  lease  and  release  by 
an  infant  to  be  voidable  only.  See 
further,  Sect.  S59,  aiite.^[Hargr. 
n.  4.  4S  b.  (tS49).] 

[See  ant.  vol.  1 .  p.  177.  n.  (41).  By 
the  bS  Geo.  5.  c.  141.  it  is  enacted, 
that  all  contracts  for  the  purchase 
of  any  annuity  with  an  intant  shall 
be  utterly  void ;  any  attempt  to  con- 
firm the  same  after  such  jperson  shall 
have  attained  the  age  of  twenty- 
one  years  notwithstanding:  and  by 
the  same  statute,  the  endeavouring 
to  induce  infants  to  grant  annuities 
is  punishable  as  a  misdemeanor.]— ^ 
[£d.] 


(F)  lo  general  the  conveyance  or  other  contract  of  a  feme  covert  (ex* 
cept  by  some  matter  of  record)  is  void,  and  not  merely  voidable :  but  it 
has  been  held,  tliat  re-delivery  by  a  woman,  after  the  death  of  her  hus- 
'band,  of  a  deed  delivered  by  her  whilst  covert,  was  a  sufficient  con* 
firmtion  of  sach  deed,  so  as  to  bind  her,  without  its  being  re-executed 
or  re-attested :  and  that  circumstances  alone  might  be  equivalent  to  such 
re^lelivery ;  though  the  deed  were  a  joint-deed  by  the  husband  and  wife^- 
affecting  the  witVs  land,  and  no  fin«  levied.  GinArigktf  d.  Carter  v.  SIraK 
fkim,  %  Cowp.  201.— t^'**'] 
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7,  Fini$for  aUenaiionm 
Origin  i{f  ftnet  for 
alienation, 

(s)  Magna  Charta, 
cap.  S2.  Mirr.  cap.  5. 
sect.  8.   Glanv.  lib.  7. 
cap.  t.    Bract,  lib.  1- 
Brltt.  88,  &c.    Fleta, 
lib.  't.  rap.  3. 
(t)  Vide  au  excellent 
declaration  hereof 
inter  adjudicat'  coram 
Kepc,Tr.E.l.fol.2. 
In  Tliesaur.  Nott.  ^ 
Perb, 


(«)Hract.  lib.  1. 
10  H.  r.  fol.  10  b. 
33  E.  3.  Avowry  *J55. 
Staipf,  Prer.  Ipl.  29* 
8  £•  4. 12.     ' 


hath  been  adjudged:  which  statutes  bath  been  made  since 
LitiletOD  wrote  (30)* 

It  is  provided  (s)  by  the  statute  of  Magna  Charta,  quod 
fiuHus  liber  homo  det  de  calero  ampliits  alicui  de  terra  sua, 
qudm  ut  de  residuo  terra  stut  posset  sufficient  fieri  domino 
feodi  servitium  ei  debitum  quod  pertinet  ad  feodum  itiud. 
Upon  which  act  I  have  heard  great  question  (t)  made,  whe- 
ther tli'e  feoffments  made  against  that  statute  were  voidable 
or  no ;  and  some  have  said  that  the  statute  intended  not  to 
avoid  the  feoffment,  but  implicitly  to  direct  the  tenure,  viz. 
that  the  tenant  should  not  infeoff  another  of  parcel  to  hold  of 
the  chief  lord  (that  is,  of  the  next  lord)  but  to  hold  of  him- 
self,  and  then  the  lord  may  distrain  in  every  part  for  his 
whole  service  without  any  prejiidice  iinto  him.     But  this 
opinion    is  against  (u)  the    aiilhority  of   our  books,    and 
against  the  said  statute  of  Magna  Charta^     For  first  it  is 
agreed  in  10  H.  7.  that  as  well  before  the  statute  as  after,  a 
tenant  which  held  two  acres  might  have  aliened  one  of  the 
acres  to  hold  of  him,  and  notwithstanding  the  lord  might 
have  distrained  in  which  of  the  acres  he  would  for  his  whole 
services :    and  reason  teacheth  th^t  before  that  statute    a 
tenant  could  not  have  aliened  parcel  to  hold  of  the  chief 
lord ;  for  the  seignory  of  die  lord  was  eqtire,  for  the  which 
the  lord  might  distrain  in  (he  whole  or  in  any  part,  and  which 
the  tenant  by  his  own  act  cHuuot  divide  to  the  prejudice  of 
the  lord  to  bar  \\\m  to  distrain  in  any  p^rt,  fur  his  services,  as 
he  should  do,  if  he  shoidd  infeoff  another  of  parcel  to  hold 
of  the  diief  lord.     But  the  tenant  might  have  made  a  feoff-r 
nient  of  the  whole  to  hpid  of  the  chief  lord,  for  there  no  pre- 
judice ensued  to  the  lord  (3 1),     Others  h^ye  said^  and  they 


.  (:iO  I  "  And  in  ca««o  of  corporation 
ags^rr^'dte,  »s  diMti  and  chapter,  tlie 
lease  is  void  agninst  the  dean  wtip 
Diukes  the  lease.  M.  13  Car.  B.  R, 
Uoyd  and  Gregory.  But  it  is  otlier- 
wise  in  the  case  of  a  sole  corpora- 
tion, for  there  it  i»  void  only  acfain&t 
tlie  snccesjior.  M.  ^4  Elis.  C«  B. 
Saunders's  ease.'*  Hal.  MSS.— See 
the  observation  on  tliecase  ofUoyd 
and  Gregory',  post,  45  a.  As  to 
conveyancei)  by  corporations  before 
the  restraining?  statutes,  see  post, 
44  a.  and  ant.  103  a.  (vol.  1.  p.  371, 
372.^— [Hargr.  n.  1.  43  a.  («5()).] 

(31)  This  assertion  has  been  eon* 
^n>verted|  as  repugnant  to  the  feu- 


dal notions  of  alienation,  and  in- 
consistent with  any  reasonable  con- 
struction of  the  statute  quiaemp^era 
tcrrarum   Wricht's  Teff.  163.    Ual- 
rympl.  Hist.  Fend.  Prop.  80.  and 
iiulliv.  Lcct.  418.    In  tact  the  hisr 
tory  of  our  law  witli  respect  to  the 
powers  of  alienation  before  the  sta- 
tute of  9uta  empiores  ierrarum  is 
very  much  involved  in  obKunty. 
See  Bract   lib.  2.  cap.  19.  where 
the  anthor  inquires,  u  t/lf,  cui  da- 
tum ettj  rem  dalam  uUeriMM  dare 
posaei.    See  also  iiract.  lib.  ^.  cap. 
5.  and  Stanndf.  Prsroe.  cap,  7.«-* 
[Hargr.  n.  2.  43  a.  (351).] 
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said  truly,  tliat  the   intention  of  the  statute  was^  that  the 
tenant  could  not  alien  parcel  (which  might  turn  to  the  pre- 
judice of  the  lord)  without  his  assent,  and  this  appeareth 
clearly  by  the  Mirror.     And  by  this  statute  the  king  took 
benefit  to  have  a  fine  for  his  licence,  before  which  statute  no 
fine  for  alienation  was  due  to  tlie  king.     For  it  is  (w)  ad- 
judged that  for  an  alienation  in  the  time  of  Henry  the  second^ 
no  fine  was  due ;  and  it  appeareth  in  our  books^  that  if  an 
alienation  had  been  made  before  20  H.  3.,  no  fine  was  due  to 
tlie  king  for  alienation  (32).     Now  it  is  to  be  observed,  that 
oftentimes  for  the  better  understanding  of  our  books,  the  ad- 
vised reader  must  take   light  from  history  and  chronicles^ 
especially  for  distinction  of  times.    And  therefore  Matthew 
Paris  (who  in  his  Chronicle  reciteth  Magna  Charta)(3S) 
testifieth  that  king  Henry  the  third  by  evil  counsel  (and  espe- 
cially, as  the  truth  was,  of  Hubert  de  Burgo,  then  chief  justice) 
sought  to  avoid  the  Great  Charter  first  granted  by  his  father 
king  John,  and  afterwards  granted  and  confirmed  by  himself 


Mirr.  cap.  5.  sect.  C. 
Fleta,  lib.  3.  cap.  3. 

(tr)  36  Ass.  p*  St, 

20Aas.p.l7.  seoCS. 
Avowry  126.  34  E.  3. 
c.  15.    Vide  Stamf. 
29, 30.    Matt.  Paris. 
Walsingliam37.39. 


Vide  5  H.  3.  Mor- 
danc.  58.    Magna 
Charta  there  voachea 
which  was  the  charter 
of  kin*;  John,  for  it 
wan  cited  before 
9H.3. 


(32)  *'  AToln,  for  seisore  of  ser* 
jeanties  aliened  without  licence,  it 
seems  that  it  was  the  ancient  law. 
Vid.  Roger  Uoveden,  783.    It  was 
one  of  the  articles  inter  capihtla 
c9nm^  ILt,de  aerjuntiu  alienaiis, 
and  so  it  still  continues.     Clans. 
7  Johann.  m.  11.  precept  to  seise 
wrjwUimM  themagin  etdengnf^tent, 
de  hoture  Jjameaster  aUenat.  mt. 
frimuM  comMfiMi.    H.  2.   Via.  T. 
7  E.  1.  eonm  rege  Gilberiut  de  Clare 
tomet  Gimuetter  impeached  for  ali- 
enation made  to  his  father.    Vid. 
24  E.  3.  71.  special  castom  to  ali- 
enate withoat  licence.  Videtar  per 
Rot  ParL  29  E.  3.  n.  18.  quoad 
other  tenqrea  than  serjeanties  the 
prerogative  began  in  the  time  of 
EdwutI  the  first.    Noia^  it  seems, 
that  the  statnte  of  ^aia  emptore» 
tikes  away  licences  and  pardons 
of  aUenations  in  case  of  tenure  of 
a  subject.    Yet  seeH4  H.  4.  4.  re- 
eeriare  imigwm  for  custom  of  the 
hoQonr   of  Gloucester,  and  Rot. 
Part  38  H.  6.  n.  29.  pro  ducatn  Cor- 
mbi^  aftt  such  a  eustom  Rot  Part 
6  E.  2.  m.  7.  in  eceduU  pendente 
iorm.    *  Accord  est  ct  assensn  per 
'  archevesques  evesques  abbes  pri- 

*  ores  countes  et  barons  et  antres 
'  dn  realme  in  parlement  le  roy 

*  smmnoDsSa  Westminster  octab. 
'  Hilt  8  £.  2.  que  enx  desonnes 
^  nol  fine  demandront  ne  prendront 

*  desfrankhomes,  purentrer  terres 
'  et  tenements  que  sont  de  lenr  fee, 
'  iisiiit  totes  voyes  que  per  tiel  fe* 


'  oflPments  ils  ne  soicnt  pas  rloigncs 
*  de  leiir  services  ne  kur  services 
'  dcdiU.*  "  Hat  MSS.  From  Lord 
Hale's  observing,  that  the  crown's 
ri^ht  of  seizure  for  alienation  of 
serjantics  without  licence  still  con- 
tinues, it  seems,  that  his  note  on 
the  subject  was  written  before  the 
12  Cha.  2.  c.  24.  which  converts 
tenures  bv  knight^ser^ice  into  so-* 
ca^e,  and  takes  away  6nes  of  ali- 
enation. See  post,  43  b.  n.  2.-^ 
[Hargr.  n.  X  43  a.  (2:>2).] 

(33)  **  Nota  pro  carta  de  lilx*r- 
tatibus.— Carta  regis  Joliann.  pro- 
clamata  19.  Jnnii  17  Johann.  apud 
Runimede,  Pat.  17  Jfohann.  ni.  :>3. 
dorso.  Carta  de  libertatibus  sub. 
H.  3.  magna  scilicet  de  llbertatibuK, 
et  minor  sive  de  foresta,  procla- 
mantur  8  Mail  9  H.  3.  prima  par^ 
claus.  9  H.  3.  m.  14.  dorso  inter* 
rupt.  et  cancell.  Matth.  Paris  sub 
anno  1227.  p.  336.  but,  afterwards 
confirmed  oy  H.  3.  Rex  confirmat 

*  emnes  libertate?,  &c.  contentas  m 

*  cartis  quas  fecimns  cum  minorift 

*  aetatis  essemus  tam  in  magna  carta 
'  quam  in  carta  de  foresta.'  Cart. 
21  H.  3.  n.  4.  confirmatnr  per.stat. 
Marlbr.  cap,  5.  et  tunc  primum  de* 
venit  statutnm,  viz.  52  H.  3."  Hat 
M88.-^ee  a  most  accurate  history 
of  the  magna  charta  of  king  John 
and  that  of  Hen.  3.  in  the  intro- 
ductory  discourse  to  Mr.  Justice 
Blackstone*s  valuable  edition  of  tlie 
chartert .— £Hargr.  n.  4. 43  a.  (253).} 
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ID  the  9th  of  Henry  the  thirds  for  that  as  he  the  said  king  Joha 
did  grant  it  by  duress^  and  that  he  himself  nias  within  age 
when  he  granted  add  confirmed  it.  But  forasmuch  as  after- 
"wards  the  said  king  Henry  the  third^  in  the  twentieth  year  of 
his  reign^  at  what  time  he  was  nine  and  twenty  years  old, 
did  grant  and  confirm  the  said  Great  Charter ;  for  that  cause, 
to  put  out  all  scruples^  is  the  twentieth  year  of  Henry  the 
third  named,  albeit  in  law  the  king's  charter  granted  in  the 
ninth  year  of  Henry  the  third  was  of  force  and  validity,  not- 
withstanding his  non-age,  for  that  in  judgment  of  law  the 
^43 b.  king,  as  king,  cannot  be  said  to  be  a  minor;  *for  when  the 

royal  body  politic  of  the  king  doth  meet  with  (he  natural  ca- 
pacity in  one  person,  the  whole  body  shall  have  the  quality 
of  the  royal  politic,  which  is  the  greater  and  more  worthy^ 
and  wherein  is  no  minority  (34).  For,  omne  (najus  trahit  ad 
fOA88.pl.  17.  by  Skip-  se  quod  est  minus.  And  it  is  to  be  observed,  that  no  record 
^^^  '  can  be  found,  that  either  a  licence  of  alienation  was  stied, 

or  pardon  for  alienation  was  obtained  for  an  alienation 
without  licence  at  any  time  before  the  twentieth  year  of  Henry 
the  third,  and  it  is  holden  in  the  twentieth  of  Edward  the 
third,  that  a  licence  for  alienation  grew  by  this  statute. 

Now,  in  the  case  of  a  common  person,  it  was  the  common 

opinion,  that  if  the  tenant  had  aliened  any  parcel  contraiy  to 

the  said  act,  that  he  himself  was  bound  by  his  own  act,  but 

that  his  heir  might  have  avoided  it ;  and  in  the  king's  case 

Britt.  fol.  S8.  88. 186    inany  held  the  same  opinion.     For  Britton  saith,  tie  counts^ 

R^'8*ca^7^*  Fim'    ^^^^^^^h  ne  chivaler,  ne  Serjeants,  que  teignant  en  cUefe  de 

lib.  6.  cap.  29.  ace.      nous  ne  purr^ my  dismember  nous  fees  sauns  licence:  que  nous 

20  E.  3.     Ass.  122.  ,^  ^  „       7  1  a.  a    j  i. 

59  Ass.  d1.  19. 14  E.3.  ««  puisscnt  pet  droit  engettre  les  purcnasors,  esc.  And  nere- 
4!T'3.  9  £.^'foL  26*.  ^^^*  agreeth  Fleta,  and  our  books.  But  now,  by  the  statute 
iE!3.c«p.ii.  34E.   1  E.3.  cap.  12.  and  34  E.  3.  cap.  15.,  although  the  king's 

3.  cap.  15.    «Co.  81,  .        ,  •  i-  .  .  , 

82.  in  Seignior  Ciom-  tenant  m  chief  or  by  grand  seijeanty  do  alien  all  or  any 

part  wilhout  licence,  yet  is  there  not  any  forfeiture  of  the 
same,  but  a  reasonable,  fine  therefore  to  be  paid.  And  note, 
it  appeareth  by  the  preamble  in  1  E.  3.  that  complaint  was 
made  that  land  holden  of  the  king  in  capite,  being  aliened 
Fhesfor  aUej^ati<m,  without  licence,  was  seised  as  forfeited.  And  in  the  case  of 
uhentaktnuti'uif.         ^  common  person,  the  statute  of  18  E.  1.  De  quia  emptores 

terrarunrhaih  made  it  clear,  for  this  hath,  in  effect,  as  to  the 
common  persons,   taken  away  the  said  statute  of  Magna 

(34)  See  ant.  vol.  1.  p.  75.  n.  (18). 
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ChartOy  cmp.  52.  for  thereby  it  is  provided^  Quod  liceat  uni- 

adque  libero  homini  terras  suas  sen  tenementa  sua^  seu  par* 

tern  inde  ad  voluntatem  suam  vendere^  ita  qubd  feoffatus 

ieneat,  t^c,  de  capitali  domino.   And  herein  are  divers  notable  Re:*i^t.  Int.  les  brevc» 

points  to  be  observed.  First,  that  this  word  liceat  proveth  that  portioDc." 

the  tenant  could  not,  or  at  least  ways  was  in  danger  to  alien 

parcel  of  his  tenancy,  &c.  upon  the  said  act  of  Magna  Charta. 

Secondly,  that  upon  the  feohinent  of  the  whole,  the  tenant  shall 

bold  of  the  chief  lord.     Thirdly,  that  the  tenant  might  infeofF 

one  of  part  to  hold  pro  particula  of  the  chief  lord.     But  this 

act  (the  king  being  not  named)  doth  not  take  away  the  king's 

fine  due  to  him  by  the  statute  of  Magna  Charta(35). 

Out  of  that  which  hath  been  said,  it  is  to  be  observed,  10  a. 

that  a  man  may  purchase  lands  to  him  and  his  heirs  by  ten  ^^J^^^*"^"^ 
manner  of  conveyances,  (for  I  speak  not  here  of  estoppels.) 
First,  by  feoffment.  Secondly,  by  grant  (of  which  two  our 
author  in  sect.  1.  speaketh.)  Thirdly,  by  fine,  which  is  a 
feoffment  of  record.  Fourthly,  by  common  recovery,  which 
is  a  common  conveyance,  and  is  in  nature  of  a  feoffment 
of  record.  Fifthly,  by  exchange,  which  is  in  nature  of  a 
grant.  Sixthly,  by  release  to  a  particular  tenant.  Seventhly, 
by  confirmation  to  a  particular  tenant,  both  which  are  in  na- 
ture of  grants.  Eighthly,  by  grant  of  a  reversion  or  remain- 
der with  attornment  of  the  particular  tenant,  of  all  which  our 
aatfaor  speaketh  hereafter.  Ninthly,  by  bargain  and  sale  by 
deed  indented  and  inrolled,  ordained  by  statute  since  Little-  27  H.  8.  cap.  16« 
ton  wrote.  Tentfaly,  by  devise  by  custom  of  some  particu-  ^H,8i^p.5l 
lar  place,  as  he  sheweth  hereafter,  and,  since  he  wrote,  by 
will  in  writing,  generally,  by  authority  of  parliament  (6). 

(S5)  Fines  for  alienation  are  taken  king  tji  cm>if«.— See  furtlier  on  the 

tway  as  well  from  the  king  as  from  subject  of  alienation,  2  Inst  65. 501. 

an  others  by  the  it  Cha.  2.  chap.  Vin.   Abr.  tit.  Alienation.    ShlUv. 

S4.    But  tlie  statute  saves  tines  for  Lect.  p.  1.59.  and  418.  and  tlic  "book 

"*" — ^'~  due  by  the  customs  of  cited  m  fol.  43  a.  n.  t.    (Supra, 


psiliciilar  manors,  other  than  iines      n.  (31). — [Hargr.  n.  2.  43  b.  (254).] 
for  alienation  of  lands  holden  of  the 

(G)  With  respect  to  the  different  modes  of  alienation,  or  rather  the 
leipd  eyidences  of  the  transfer  of  real  property,  they  are  called  the  com* 
iM  asMinuices  of  the  realm,  wherebv  every  man's  estate  is  assured  to 
hin,  and  all  controversies,  doubts,  and  difficulties,  are  either  prevented 
or  removed.  And  these  common  assurances  arc  divided  by  Sir  William 
Bhckstone  into  four  kinds,  ist.  Deeds  or  matters  in  pw,  vrhich  are 
ttnirances  transacted  between  two  or  more  private  persons  in  pais,  in 
the  country,  tibat  is  Taccording  to  the  old  common  law)  upon  the  very 
>pot  to  be  transferred.  2d.  Matters  of  record,  or  assurances  transacted 
<iBlyiB  the  king*S  public  courts  of  record.  3d.  Assurances  deriving  their 
effect  from  special  custom,  obtaining  in  some  particular  places,  and  re- 
lating only  to  some  particular  species  of  property.  4th.  A  devise  con- 
^uied  in  a  person's  last  will  and  testament,  which  takes  no  effect  till  after 
^  death.    2  Bl.  Com.  294.— [Sd.] 


%^^ 


CHAP,  xxyiiv, 


OF  ALIENATION  BY  DEED. 


171  b.  JTT 

DrfimUimtfadeed.     JT  ACTUM,  Anglic>,  a  deed,  signlfietli,  in   the  common 

RritUfol.  65, 66,  Ac  •     *    L     ?  '  .«  r  *iT         .i  • 

101.    Fleta,  lib.  3.      WW,  an  instrametit  consisting  of  Ulree  things,   viz.  writing, 
135./^   ^^*'^*^**^^^*, sealing,  and  delivery,  comprehending  a  bai*gaiii  or  contract 

between  party  and  party,  man  or  woman*     It  is  called  of  tlie 

civiliaiw  literarum  obligatio  (a). 

35  b.  Of  deeds,  some  be  indented,  and  some  be  deeds  poll.    Of 

If^edSt^"^^ ^^^*    indented,  some  be  bipartite,  some  tripartite,  some  quadri* 

partite,  &c.  whereof  more  shall  be  said  in  the  Chapter  of 
(a)  Britt.  fol.  101.  Conditions.  Also  of  deeds,  some  be  inrolled,  and  some  (a)he 
t='leta,  lib.  3.  cap.  14.  not  inrolled.  If  it  be  inrolled  according  to  the  statute  of 
(2  Inst.  673.)  gy  ^  8.  Cap.  10.  it  must  be  inrolled  in  parchment  for  the 

strength  and  continuance  thereof,  and  not  in  paper,  and  so 

*  fjQ  a.  was  it  resolved  in  parliament  *by  die  judges  in  anno  23  Eliz. 

Now  for  the  rest  of  the  parts  of  a  deed,  you  shall  read  tliereof 

(A)  It  ifl  AOmetimos callcfi  a  charter,  earhi,frDin  its  materials ;  butmo^t 
nsir.illv,  when  applied  to  the  transactions  of  private  subjects,  it  is  raM 
a  drcii,  in  Latin /f<c'^«m,  bccanse  it  is  the  most  solemn  and  antlientic  act 
that  a  man  c<in  pcrforni,  in  the  disposal  of  his  property  ;  and  therefore 
a  man  sliall  ai\\ii\^  he  estopped  by  las  own  deed,  or  not  permitted  to  aver 
or  prove  any  thin^  in  routradiction  to  vrliat  he  has  once  so  solemnly  and 
deliberately  avowed.    Plowd.  4J4.    2B1.  Com.  203. 

It  \n  probable  that  every  alienation  was  vei^  soon  aecompanied  with 
some  written  evidence,  thongU  in  the  time  of  the  Saxons  a  legal  transfer 
mi.ffht  be  made  of  lands  by  certain  ceremonies,  without  any  charter  or 
writing.    Mad.  Form.  Pref.    Deeds  or  charters  were  notwithstanding  in 
use  at  this  time  s  these  were  {rcnerally  called  gatrUc  or  writings ;  and  (itc 
.    particular  deed  by  which  a  free  estate  might  be  conveyed  was  called 
iMidboc,  Ubetius,  de  tern,  a  donation  or  grant  of  land,  and  the  land  thns 
granted  was  railed  bocJdand,    Idem,  S83.    Upon  the  introduction  of  the 
Norman  customs,  tlie  solemn  and  public  delivery  of  the  possession,  in 
imitation  of  the  feudal  investiture,  became  essentially  necessary  to  tlie 
transfer  of  land,  and  was  alone  sufficient  for  that  pur)>bse.    But,  as  writ- 
ten charters  constituted  a  much  better  species  of  evidence  of  the  agree- 
ment of  the  parties,  a  charter  or  deed,  ho  imitation  of  tiie  Brere  Tes- 
tatum of  the  feudal  taw,  was  usually  prepared  and  executed ;  and  wa/ 
delivered  to  the  purchaser  at  tlie  mme  lime  with  the  land.    The  incressc 
of  commerce  and  weaJth  liaving  introduced  a  greater  degr<;e  of  refine- 
ment in  manners,  agreements  and  conveyances  became  more  coniplc>^« 
which  produced  an  universal  practice  of  reducing  them  into  writmg.  1|"J 
still  lands  might  have  been  transferred  by  a  verbal  contract  only,  pro^'"^.^ 
it  was  attended  with  a  solemn  and  public  delivery  of  the  possession,  uotu 
the  latter  end  of  the  reign  of  Cha.  2.    4  Cru.  Dig.  10,  ix,^£d*] 
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plentifully  in  our  books,  and  in  ray  Reports  ;  which  by  this 
abort  instruction  you  shall  easily  understand  (1). 

Of  deeds  some  concern  the  realty,  as  a  deed  of  feoffment ; 
some  the  personalty,  as  a  deed  of  gift  of  goods,  obligations, 
bills,  8cc.  And  some  mixt,  whereof  more  shall  be  said  in 
the  Chapter  of  Releases. 

Of  deeds  and  their  distinctions,  you  shall  r^ad  excellent 

matter  in  antiquity.     (b)Cartarum,  alia  regia,  alia  priva-  (6)  Bract,  lib.  2.  fol. 

,..,,.  .         .      ,.     33  b.    Fleta,  lib.  :J- 

ianm,  et  regiarum,  aha  pnvatay  aha  communis^  et  aha  ^ap.  14. 
unkersiiatis.  Privatarum,  alia  de  pure  feoffamento  ct  sim- 
pUciy  alia  de  feoffamento  conditionali  sive  covventionali^  alia 
de  recogniiione  pur&,  vel  conditionali,  alia  de  quiete  cla^ 
mantia,  alia  de  confirmatione,  S^c.  Verba  iutentioni,  non  i 
contra,  debent  inservire» 

.  Carta  non  est  (c)  nisi  vestimentum  donationis.    Carta  non  (0  Fl^ta?  JJt>-  6.  ca.  28, 

.......  ,    Bract.lib.2.  fol.  34. 

est  fust  vatunentum  oratwms.    Nemo  tenetur  armare  ad- 

versarium  suum  contra  se.    Scriptum  est  insirumentum  ad 

imtruendum  quod  mens  vult.  ^  Carta    est  legatus   mentis. 

(d)  Benigmt  sunt  facienda  interpretationes  cartarum  propter  {d)  Bract.  lib.  s.  fol. 

dmplicitatem  laicorum,  ut  res  magis  valeat  quam  pereat.  ^^'  ^* 

Nihil  tarn  (e)  conveniens  est  naturaU  aquitati,  qudm  volunta*  (e)  Idem,  lib.  s.  fo.  i8« 

tern  domini  volentis  rem  suam  in  alium  transferre  ratam 

habere^ 

(f)  Re,  verbis,  scripto,  consepuu,  traditione,  (f)  1*1.  Com.  inThrog* 

r       .  ,    ■  iiiorton*8  case,  f.  161  b. 

Junctura  cestes  sumere  pacta  solent. 

lerba  cartarum  fortius  accipiuntur  contra  proferentem. 
Generate  dictum  generaliter  est  intelligendum.  Verba  debent 
inlelligi  secundum  subjectam  materiam.  Carta  de  non  ente 
non  valet. 

^' Deeds  indented."    Those  are  called  by  several  names,  as  229  a. 

icnptum  indentatum,  carta  indentata,   scriptura  indentata,  ^llas'j^dMnA^ 
indetUura,  liters  indentata.    An  indenture  is  a  writing  con-       Vid.  wet.  sir. 

(1)  See  forther  as  to  deeds,  Perk.      Deeda^  and  also  tit.  Faits.    Com, 
«•«.  post,  6  a.  and  n.  5.  there.      Dig.  ra{^--rHargr.  n.  1.  36  a.] 
•heph.  Touchst.  c.  4.  Vin.  Abr.  tit. 

Vol..  II.  S 
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taining  a    conveyance,    bargain,    contract;    covenants,    or 
(Ante,  143  b.)        agreements  between  two  or  more,  and  is  indented  in  the 

top  or  side  answerable  to  another  that  likewise  comprehend* 
eth  the  self-same  matter,  and  is  called  an  indenture,  for  that 
it  is  so  indented,  and  is  called  in  Greek  <TUfAy^afov{^)» 

Lib.  5.  fol.  20.  Stile's       If  a  deed  beginneth,  hoc  indenturOf  &^c.  and  in  troth  the 
s^Inst.  672.)      ^  '^  '  parchment  or  paper  is  not  indented,  this  is  no  indenture,  be- 
cause words  cannot  make  it  indented.     But  if  the  deed  be 
actually  indented,  and  there  be  no  words  of  indenture  in  the 
(1  Rep.  173b.)       deed,  yet  it  is  an  indenture  in  law;  tot  it  may  be  an  inden- 
ture without  words,  but  not  by  words  without  indenting. 

Bipartite  is,  when  there  be  two  parts  and  two  partieii 
to  the  deed.  TripartitCy  when  there  aie  three  parts  and  three 
parties ;  and  so  of  quadripartite^  quinquepartile,  $r. 

A  deed  poll  is  that  which  is  plain  without  any  indentii^, 
80  called  because  it  is  cut  even,  or  polled  (c).  Every  deed 
that  is  pleaded  shall  be  intended  to  be  a  deed  poll,  unless  it 
be  alleged  to  be  indented. 

LITTLETON.        JND  for  that  conditions  are  most  commonly  put  nnd 
[Sect.  370.  229  a.]  specified  in  deeds  indented ^  somewhat  sliall  be  here  said  (to 

d^i^e^trJ!'    ^^^y  ^y  ^^>  ^f  ^«  indenture,  and  of  a  deed  poU  concern^ 
d£ed :  and  are  eqvaUy    %j)a  conditions.     And  it  is  to  be  understood,  that  if  the  in^ 

denture  be  bipartite,  or  tripartite,  or  quadripartite,  all  the 
parts  of  the  indenture  are  but  one  deed  in  law,  and  every 

(B)  Formerly,  when  deeds  were  more  coDcise  than  they  are  at  preseDt, 
it  was  usual  to  write  both  parts  on  the  same  skin  of  parchment,  with 
some  words  or  letters  of  the  alphabet  written  between  them,  throngh 
which  the  parchment  was  cut,  either  in  a  strait  or  indented  line,  in  such 
a  manner  as  to  leave  half  the  word  on  one  part,  and  half  on  die  other. 
Deeds  thus  made  were  denoroinatc-d  syngra)tha  by  the  canonists,  Lyndew. 

,  1. 1. 1.  10.  c.  1. ;  and  with  us  chirographa  or  hand-writings,  Mirr.  c.  2.  s.  97 : 
the  word  cirographum  or  ctjrographum  being  usually  that  which  is  dividea 
in  makings  the  indenture:  and  this  custom  is  still  preserved  in  making  ont 
the  indentures  of  a  fine.  Bnt  in  other  cases  indentins:  only  is  used  (for* 
merly  in  acute  ansles  inMur  dentium^  like  the  teeth  of  a  saw,  bat  at  pre- 
sent in  a  waving  line),  without  cutting  through  any  letters  at  all.  Hee 
ant  143  a.  vol.  i.  p.  447.  n.  (7)  and  n.  (8).  2  Bl.  Com.  295, 296.  Bargains 
and  sales  under  the  stat.  27  H.  8. ;  leases  under  the  32  H.  8.  c.  28.;  and 
bargains  and  sales  of  a  bankrupts  estate  (15  Elix.  c.  7.  43  Eliz.  3.  18.)^ 
must  be  by  deed  indented  to  be  valid.— [Ed.] 

(C)  A  deed  poll  is  not,  strictly  bpeakiiig,  an  agreement  between  two  per- 
frous,  but  a  declaration  of  Konie  one  particular  person.  Ittfray229a.  li 
nas  formerly  called  chart  a  de  unct  jiarte.— [£d.] 
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fart  of  the  indenture  is  of  as  great  force  and  effect,  as  all 
tie  parti  together  fte  (  p  )  • 

"  All  the  parti  of  the  indenture  are  but  one  deed  in  hwr  229  a. 

If  a  roan  by  deed  indented  make    a  gift   in  tail,  and  the  f^/^'^]'  If  H.  6, 

donee  dietb  without  isSue,  that  part  of  the  indenture  which  54.    9  E.  3.  18. 

«   1  .         .  1    .  •  11  -      9  E.  4.  18.    PI.  Com, 

belonged  to  the  donee  doib  now  belong  to  the  donor^  for  j34. 

koth  parts  do  make  but  one  deed  in  law. 

"  And  every  part  of  the  indenture  is  of  as  great  force,  8^c/* 
This  is  manifest  of  itself,  atid  is  proved  bj  the  books  afore* 
said. 

tt  is  to  be  observed,  that  if  the  feoffor,  donor,  or  lessor,  tndentinre  thwfh  seat- 
seal  the  part  of  the  indenture  belonging  to  the  feoffee,  &c.  '^^^  ^'"^^'  "^^ 
the  indenture  is  good,  albeit  the  feoffee  never  sealeth  the 
counterpart  belonging  to  the  feoffor,  &c; 

AND  the  making  of  an  indenture  is  in  two  manners*    LITTLETON. 
One  is  to  make  them  in  the  third  person.    Another  is  ^o  [Sect.  S 71.  229  b.] 

make  them  in  the  first  person.  The  making  in  the  third  person  ^7]2  «{ird''*^M«^^ 
15  in  this  form. 

This  indenture  made  between  R.  of  P.  of  the  one  partp 
and  V.ofD.of  tlie  other  part,  witnesseth,  that  the  said  S. 
of  P.  hath  granted,  and  by  this  present  charter  indented 
confirmed  to  the  aforesaid  V.  ofD.  such  land,  i^c.  To  have 
and  to  hold  {2},  i^c.  upon  condition  {S),  S^c.  In  vntness 
whereof  the  parties  aforesaid  to  these  presents  (4)  inter^ 
thangeably  have  put  their  seals.  Or  thus  :  In  witness  whereof 
to  the  one  part  of  this  indenture  remaining  with  the  said  l\ 
ofD.  the  said  JR.  of  P.  hath  put  his  seal,  and  to  the  other 
fart  of  the  same  indenture  remaining  with  the  said  R.  of  P« 
the  said  V.  of  D.  hath  put  his  seal.    Dated,  Sfc. 

(?)  $[e.  not  in  L.  and  M.  nor  Roh.         (4)  yraaentitmiy  not  in  L.  and  M. 
(3)  ^.  not  in  L.  and  M.  nor  Roh.      nor  Rob. 

(D)  In  the  caae  of  an  indentnre  there  oii^ht  rcgnlarly  to  be  as  many 
copies  of  it  as  there  are  parties;  and  when  the  several  parts  are  inter- 
cbogeatily  execoted  by  uie  several  parties,  that  part  or  copy  which  is 
cxecnted  by  the  giantor  is  nsnally  called  the  ori^al,  and  the  rest  ara 
counterparts:  tboogh  of  late  it  is  most  freauent  for  all  the  parties  to  exe* 
CQte  every  part,  which  renders  them  all  oricinals.  2  Bl.  Com.  ¥96.  But 
« cbonterpart  of  a  deed  has  been  admitted  to  be  safficient  evidence  of 
nch  deed.  Eutmi  v.  Eyimiy  Prec.  in  Cha.  116.  /2ar.  d.  PVe»i  v,  DawU, 
JEttt,363.-[£a.] 

S  2 
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Stack  an  indeuiure  is  called  an  mdentare  made  im  the 
third  parson^  because  the  verbt^  i^c.  are  in  the  third  person* 
^ud  this  form  of  indentures  is  the  most  sure  making ,  be^ 
cause  it  is  most  commonly  used,  ifc* 

229  b.  ''  -dnd  the  making  of  cm  indenture  is  in  two  manners,  S^c,*^ 

srE.3. 18.   Vid-the     Here  is  another  of  our  author's  perfect  divisions.     In  this 

books  above  rcbcaiiB-  ^ 

ed.  and  the  next  section  following  Littleton  doth  illustrate  his 

meaning,  by  setting  down  forms  and  examples  which  do  ef- 
fectually teach. 

Vitl.  40  E.  3.  s.  In  these  two  forms  there  are  to  be  observed  (amongst 

l^u.s^t^.  ^b\     other)  three  general  parts  of  the  same,  viz.  the  premises,  the 

foi.  l.^t5.  Goddard's  habendum,  and  the  in  cuius  rei  testimonium.     But  hereof 
case.    (Poflt,  da.)       .  '  •' 

IS  spoken  at  large,  sect  1.  4.  and  40. ;  for  Littleton  speaketb 

not  here  of  the  delivery^  but  only  of  the  context  or  words  of 

the  deed. 

irEliz.   Dicr34«.         <'  Becuuse  it  is  most  commonly  used,  &cJ*    Here  it  ap- 

1K.S.     14  H.  6.  28.  ,       ,  ,  .  ,    .  ,  /.  . 

Dab.  If  H.  4.  12.       peareth,  that  which  is  most  commonly  used  in  conveyances  is 

S£%  Ass     ^1  M  ^ 

the  surest  way.     A  communi  observantia  non  est  recedendum, 

et  minime  mutanda  sunt  quns  certam  habuerunt  interpreta- 

tionem.     Magister  rerum  usus.     It  is  provided  by  the  statute 

*230  a.  of  38  E.  3.  cap.  4.  that  all  penal  bonds  in  the  third  ^person 

10.  ^  E.*4.^5.*       '  ^^  ^^*^  ""^  holden  for  none,  wherein  some  of  our  books  (g) 

seem  to  differ,  but,  they  being  rightly  understood,  there  is  no 
difference  at  all.  For  the  statute  is  to  be  intended  of  bonds 
taken  in  other  courts  out  of  the  realm,  and  so  it  appeareth 
by  the  preamble  of  that  act.  And  it  was  principally  intended 
of  the  courts  of  Rome,  and  so  it  appeareth  by  Justice  Hank. 
ford,  in  2  H.  4.  in  which  courts  bonds  were  taken  in  the  tliird 
person,  so  as  such  bonds  made  out  of  the  realm  are  void ; 
but  other  bonds  in  the  third  person  are  resolved  to  be  good^ 
as  well  as  indentures  in  the  third  person,  by  the  opinion  of 
the  whole  court  in  8  E.  4.  (e). 

LITTLETON.  THE  making  of  an  indenture  in  the  first  person  is  (5)  as 
[Sect.  372.  S30a.]  in  this  form.  To  all  Christian  people  to  whom  these  presents 
ij^firlt^^"^'^  indentedshallcome,A.ofB.  sends  greeting  in  our  Lord  God 

(5)  come  not  in  L.  and  M.  nor  Rob. 
(E)  See  %  Reev.  Hiit  S86.-{£J.] 
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everlasting*  Know  ye  me  to  have  given,  gnmied,  and  by 
this  my  present  deed  indented,  confirmed  to  C.  of  D.  such 
land,  S^c.  Or  &tts :  Know  all  men  present  mid  to  come, 
that  I  A.  of  B.  have  given,  granted,  and  by  tiis  my  present 
deed  ifidented  confirmed  to  C.  of  D.  such  land,  t^.  To  have 
(6)  and  to  hold,  i^c,  iq>on  condition  following,  S$c.  In  wit- 
ness Tvhereof,  as  well  I  the  said  J.  of  B.  as  the  aforesaid  C. 
ofD,  to  these  indentures  have  interchangeably  pui  our  seals. 
Or  thus  :  In  witness  whereof  (7)  /  the  aforesaid  A.  to  the 
one  part  of  this  indenture  have  put  my  seal,  and  to  the  other 
part  of  tlie  same  indenture  the  said  C  of  D.  hath  put  his 
seal,  S^c* 

Here  Littleton  sets  down  three  forms  of  deeds  indented  £SOa. 

10  the  first  ijerson,  brevis  via  per  exempla,  longa  per  pre^ 
tepta. 

AND  it  seemeth  that  such  indenture  (8)  tMch  is  made  LITTLiETON* 
iu  the  first  person  is  as  good  in  law,  as  the  indenture  made  in  (Sect.  373. 230a.] 
the  third  person,when  both  parties  have  put  to  this  their  seals;  ^j^^^^y^^lt^ 
MX9)ifin  the  ^indenture  made  in  the  third  person,  or  in  the  t^*^  if«««w  l^ 
first  person,  ( 1 0)  mention  be  made,  that  the  grantor  only  hath  ike  de€d, 
flit  his  seal,  and  not  the  grantee,  then  is  the  indenture  only  *  SSOb. 

the  deed  of  the  grantor.  But  where  mention  is  made  that 
the  grantee  hath  put  to  {II)  his  seal  to  the  indenture,  ifc» 
then  is  the  itidenture  as  well  the  deed  of  the  grantee  as  the 
deed  of  the  grantor.  So  is  it  the  deed  of  them  both,  and 
ako  each  part  of  the  indenture  is  the  deed  of  both  parties  in 
this  case. 

Here  is  to  be  observed,  that,  albeit  the  words  in  this  in*  o^q  j,^ 

dentore  be  only  the  words  of  the  feoffor,  jet  if  the  feoffee  put  (^  Ii»t.  673,  Aottv 
m  seal  to  the  one  part  of  the  indenture,  it  is  the  deed  of 
them  both.  And  in  this  special  case  to  make  it  the  deed  of 
the  feoffee,  it  appearetli  by  Littleton,  that  mention  must  be 
made  in  the  deed,  that  he  hath  put  to  his  seal,  for  that  he  is 
no  way  made  party  to  make  it,  being  made  in  the  first  per- 

(6)  et  tenendum,  not  in  L.  and  M.         (9)  ri  not  in  L.  and  M.  nor  Roh. 
nor  Roll.  (10)  n  added  in  1..  and  M.  and 

(7)  ego  prafatus  A,  not  in  L.  and      Roh. 

Al.nor  Kob.  {u)  ten  seide  not  in  !*•  andM, 

.,(8)  fue  est,  not  in  L.  and  M.  nor     nor  Roiu 
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8on,  bat  only  by  the  clause  of  putting  his  seal  thereuntOr 
Otherwise  it  is  of  a  deed  indented  in  the  third  person,  as  be* 
fore  it  appearetbi  for  there  he  is  made  party  to  the  deed  in 
the  beginning.  And  Littleton's  rule  is  true,  that  every  part 
of  9n  indenture  is  the  deed  of  both  parties ;  for,  as  it  hath 
been  saidi  both  parts  make  btit  one  deed  iu  law  in  that  case* 

IiITTLETON.  ALSOf  if  an  estate  be  made  by  indenture  to  one  far  term 
[Sect.  374,  230  b.]  of  his  life,  the  remainder  to  another  in  fee  upon  a  certain 
^e^\^VJ^y^  condition,  Sfc.  and  if  the  tenant  for  life  have  put  his  seal  (a 
0/  renuoMder;  fhe  part  of  the  indenture,  and  after  dieth,  and  he  in  the  re- 

mai^der  entereth  into  the  land  by  force  of  his  remainder,  l^c* 
ondoneniaiKfand       jn  fhis  case  he  is  tied  to  perform  all  the  conditions  comprised 

agreeing  thereto^  m         ,  ,  » 

hmmd  bfthecove^umfs*  in  the  indenture,  as  the  tenant  for  life  ought  to  have  done  in 

his  life-time,  and  yet  he  in  the  remainder  never  sealed  any 
part  of  the  indenture.  But  the  cause  is,  for  that,  inasmuch 
as  he  entered  and  agreed  to  have  the  lands  by  force  of  the 
indenture,  he  is  bound  to  perform  the  conditions  within  the 
same  indenture,  if  he  tsnll  have  the  land,  S^c. 

831  8*  ''  To  have  the  lands,  8fc.^  Here  is  implied  an  ^Qcicnt  maum 

^  of  the  law,  viz.  Qui  sentit  commodum  sentire  debet  et  onus, 

et  transit  terra  cum  onere. 

S30bp  *^Upon  a  certain  condition,  Ac"    Here  by  ihiB(8fc.)i9 

Q        .     f.4si  .4    )  jn^piigj^  j|^3^  ^[,g  condition  in  this  case  doth  extend  both  to 

the  estate  for  life,  and  to  the  remainder,  but  by  special  limi-^ 
tation  it  may  extend  to  any  one  of  them,  and  not  to  the  otlier. 

(10  Rep.  Doct  Ball's    ^^j  albeit  hp  in  the  remainder  be  no  party  to  the  indenture 
ease,  ciica  m  Port-  .  r      j 

ingtoD's  case.)  (the  parties  thereunto  only  being  the  lessor  and  the  tenant  for 

life)^  yet  when  he  in  the  remainder  entereth  and  agreeth  to 

(9Cro.S40.  S99.5Sf.)  have  the  lands  by  force  of  the  indenture  (f),  he  is  bound  tp 

^231  a.  perform  the  conditions  contained  in  the  indenture.  *And  here 

(F)  That  a  perflon  may  take  a  future  intercut  as  remainder-man,  under 
a  clause  contained  in  an  indenture  to  which  he  is  no  party,  se^  ace.  Doe, 
d.  Potter  V.  Archer^  1-Bos.rft  P.  534."  So  where  three  were  cnl€ofli»d  by 
deed,  and  there  were  several  covenants  in  the  deed  on  the  part  of  the 
faofites,  and  only  two  seahd  the  deed,  yet,  because  the  Uiird  entered  and 
agreed  to  the  estate  cou\c>edby  the  deed,  he  was  bound  in  a  writ  of 
covenant  by  the  (icalinsr  of  his  companions.  dVin.  Abr.  119.  Conditioq 
(I.  a.  t.)  Kt  vid.  38  Edw.  S.  8a.  cited  infra,  ;S3la.  So,  if  there  are 
mp  iial  covenants  between  A.  and  B.  on  the  one  part,  and  C.  and  1).  on 
the  otl'et,and  B.  does  not  seal ;  yet  covenant  lies  by  biro  against  C.  ant} 
D.  upon  tins  deed;  for  he  is  named  a  party  to  the  deed,  and  C.  and  D, 
«pvenaxit  with  him.  %  RoJ.  Ahr.jCS.  4  Cqoi.  Dig.  158.  Fait  A*  3.-*[£tf.] 
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js  also  a  diversity  to  be  understood,  that  any  stranger  to  tlie 

indenture  may  take  by  way  of  remainder,  but  he  cannot  in 

thb  case  take  any  present  estate  in  possession,  because  he  is        (^  Inst.  673.) 

,       ,      , ,    ,  0^  Kol.  Abr.  2V.) 

a  stranger  to  the  deed  (a). 

If  A.  by  deed  indented  between  him  and  B.  lettelh  lands  50  E.  3.  22.    3  H.  6. 

.  .  20  b.    (1  Kol.  474.) 

to  B.  for  life,  the  remainder  to  C.  in  fee,  reserving  a  rent,  (5  Rep.  16.) 
tenant  for  life  dieth,  he  in  the  remainder  entereth  into  the 

lands,  he  shall  be  bound  to  pay  the  rent,  for  the  cause  and 

reason  before  yielded  by  Littlelon.     An  indenture  of  lease  is  38E.  3.  8  a.    3  H.  6« 

20  b.     Vid.  45  E.  5. 

engrossed  between  A.  of  the  one  part,  and  D.  and  R.  of  the  11,  12, 
other  part,  which  purporteth  a  demise  for  years  by  A.  to  D. 
and  R.  A.  sealeth  and  delivercth  the  indenture  to  D.,  and  D. 
sealeili  the  counterpart  to  A.,  but  R.  did  not  seal  and  deliver 
it.  And  by  the  same  indenture  it  is  mentioned,  that  D.  and 
R.  did  grant  to  be  bound  to  the  plaintiff  in  twenty  pound  in 
pise  that  certain  conditions  comprised  in  the  indenture  were 
not  performed.  And  for  this  twenty  pound  A.  brought  an 
action  against  O.  only,  and  shewed  forth  the  indenture.  The 
defendant  pleaded,  that  it  is  proved  by  the  indenture  that  tlie 
demise  by  indenture  was  niade  to  D.  and  R.,  which  R.  is  in 
full  life,  and  not  named  in  the  writ,  judgment  of  the  writ. 
Tlie  plaintiff  replied,  that  R.  did  never  seal  and  deliver  (he 
indenture,  and  so  his  writ  was  good  against  D.  sole;  And 
there  the  counsel  of  the  plaintiff  took  a  diversity  between  a 
reut  reserved  which  is  parcel  of  the  lease,  and  the  land 
charged  therewith,  and  a  sum  in  gross,  as  here  the  twenty 
pouud  is ;  for  as  to  the  rent  they  agreed  that  by  the  agree- 
ment of  U.  to  the  lease,  he  was  bound  to  pay  it ;  but  (or  the 
twenty  pound  that  is  a  sum  in  gross,  and  collateral  to  the 
lease,  and  not  annesed  to  the  land,  and  groweth  due  only  by 
the  deed,  and  therefore  R.,  said  he,  was  not  chargeable  there- 
with, for  that  h^  had  not  sealed  and  delivered  the  deed.  But, 
inasmuch  as  he  had  agreed  to  the  lease  which  was  made  by 
indenture,  he  was  chargeable  by  the  indenture  for  the  same 
sum  in  gross ;  and,  for  that  R,  was  not  named  in  the  writ,  it 
was  adjudged  that  the  writ  did  abate. 

«  • 

(G)Acc.  Doe,  d.  Pottery,  Archer,  1  Bos.  &  P.  5r>5,  So  a  party  to  a 
deed  cannot  covenant  with  one  who  is  a  stranger  to  the  deed.  Per  Holt, 
C'4irth.  76.  }iUt  if  A  demise  to  B.  by  deed  made  between  them,  and 
afterwards  C.  adds  tliat  he  coveoanu  tliat  B.  siiail  pay  Uiis  rent,  &c. 
and  MjEiw  the  deed;  covenant  lies  against  C,  though  he  wa^uot  a  party 
to  the  origiuuL  deed,    (bid, — [/'«d.] 
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2.  Circumstances  requi- 
site to  a  good  deed. 

(/i)13raet.    lib.  ^.  foi. 
3:{,  Sic»    and  lib.  5. 
f»l.a96.    Brit.  fol.,St. 
6:>,  66.  101.     FIcta, 
lib.  3.  cap.  11.  6c  lib. 
6.  cap,  o2.  6c  lib.  3. 
cap.  :J,  4,  5,  6. 
('J  Co.  5.  Ante,  229a. 
2  Rol.  Abr.  ifl.) 
(3  Co.  74.  76.) 


This  word  (deed)  iu  the  understanding  of  the  common 
law  is  an  instrument  written  in  parchment  or  paper, 
C^Jwhereunto  ten  things  are  necessarily  incident :  viz.  Fmt, 
writing.  Secondly,  in  parchment  or  paper.  '1  liirdly,  a  per- 
son able  to  contract.  Fourthly,  by  a  sufficient  name.  Fifthly^ 
a  person  able  to  be  contracted  with.  Sixthly,  by  a  suflScieiit 
name.  Seventhly,  a  thing  to  be  contracted  for.  Kighthly, 
apt  words  required  by  law.  Ninthly,  sealing.  And  tentfaly, 
delivery.  A  deed  cannot  be  written  upon  wood,  leather^ 
cloth,  or  the  like,  but  only  upon  parchment  or  paper,  for 
the  writing  upon  them  can  be  least  vitiated^  altered^  or  cor« 
ruptcd. 


Ci)4E.  2.    Fines  11^. 
14  E.  2.    Ley  79. 
4  E.  2.     Ley  78- 
27  H.  6-  10.    27  II.  8. 
2^.*.     F.  N.  B.  12*Jl. 
(5  Co.  18.) 


If  a  decd(i)  be  alleged  in  count  or  plea,  regularly  it  must 
be  shewed  to  the  court  (12),  to  the  end  the  court  may  judge 
whether  there  be  apt  words  to  make  it  a  good  coutract  ac- 
cording to  the  rule  of  law,  whereof  more  shall  be  said  in  the 
Chapter  of  Conditions.  But  if  7wn  est  factum  be  plead- 
ed (13),  because  thereby  the  sealing,  delivery,  or  other  mat- 
ter of  fact  is  denied,  it  shall  be  tried  by  the  country. 

estate  is  executed  by  Uie  statnte. 
H.  11  Car.  B.  R.  Crook,  11-.12, 
Stockman  and  Hampson^  M.  5  Jar. 
C.  B.  So  it  ftcemsy  if  it  was  wilb 
the  party  liiniself.  IM.  6  Jac.  C.  B. 
Debt  on  obligation  by  corumis- 
sioaers  of  bankrupt  good  without 
shewing  deed.  H.  6  Car.  B.  R. 
Crook,  n.  5.  Gay  and  Fielder.-' 
Hal.  M.SS.  See  further  on  shening 
of  deeds  and  oyer  in  Com.  Dix« 
FUader,  O.  P.  Wils.  vol  1.  part  i. 
page  121.  vol.  2.  page  1.  and  iiheph. 
Touch.  73.  but  most  fully  in  Vin. 
Abr.  FaUSy  M.  a.  to  M.  a.  52.— 
[Hargr.  n.  6.  33  b.  (220>] 

[See  232a.  ant.  p.  112.  n.  (15). 
t  Selw,  N.  l\  4tU ed^  475n.j— [£</.] 

(13)  *'  niiere   to  pleud   non   est 
/actum.    Dy.  112.     In  csise  of  «- 
gilium  atuUum  before  issue,  one 
may  plead  won  ett  /acinm,   7  H.  6. 
18.    If  a  deed  be  suspicions  byra- 
sure  OP  avulsion  of  seal,  the  party 
on  oyer  of  deed  may  demvr,  and 
put  it  iitto  the  judgment  of  the 
coart,   or    plead  nvn  est  Jkctvm* 
T.  40  El.  B.  R.  Rot.  202.    Obliga. 
tion  with  condition  to  save  barin- 
less  against  Traccy  with  a  blank :  a 
slrangcr  after  deliver}  fills  up  the 
blank  with    a  christian  name  by 
consent   of  the  obligor;  yet  ad- 
judged to  avoid  the  deed,  because 
material.    But  if  the  addition  is 
not  material,  as  the  addition  qC  ^ 


(12)  "  tVhei'e  a  deed  ought  to  be 
shewn,  Vid.  12  H.  7. 12.  9  H.  7. 
lo.  9E.  4.  .53.  4H.7.10.  14H.8. 
18.  18  H.  8.  9.  F.  N.  B.  tilO.  E. 
in  formedon.  Dr,  Leyfield*s  com, 
10  Kep.  Where  a  thing  cannot  pass 
witltont  deed  in  respect  of  the  na- 
ture of  the  tilings,  as  herbage,  com- 
mon in  gross,  &c.  one  onght  to  shew 
deed.  So  in  respect  of  the  qnality 
of  the  lessor,  a.s  count  or  plea  of  de- 
mists of  abbot  with  consent  of  con- 
vent, T.  36  Eliz.  Gofft  and  Viurston^ 
mayor  and  commonalty,  P.  5  Jac. 
B.  K.  Garth  ud  and  Keiun,.  roaster 
and  fellows  of  a  coUesre,  P.  9  Jac. 
Lord  Korris's  sajsCy  B.  U.  Bnt  yet 
count  ia  ejectment  of  demise  by 
husband  and  wii'c  is  good  without 
shewing  deed,  though  wife  cannot 
demise  without  deed,  as  it  seems. 
Dy.  9X.when  one  declares  on  a  deed, 
where  it  is  not  necessary.  Count  in 
eseetionc  firmo!  on  demise  per  scrij)* 
turn  indentatum  without  shewing, 
and  yet  good.  M.  4L\  43  El.  B.  K. 
huU  and  Math  r  \  and  it  seems  that 
defendant  shaii  not  have  oyer. 
Count  in  debt  for  rent  on  demise  of 
the  reversion  in  scripiis  hie  in  curia 
prolatis,  yet  the  other  Khali  not  have 
oyer  of  the  tcstameit.  16^1  Fit-* 
ton's  case,  A.  covenants  wiih  B. 
to  stand  sCised  to  ihe  usr  of  C.  his 
son  :  the  sou  may  plead  this  deed 
YritUp^t  sJiewing  it^  because  the 
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And  here  it  is  to  be  understood,  that  it  ought  to  be  in  2,29  a. 

parchment  or  in  paper.    For  if  a  writing  be  made  upon  a  or^p!^.^^^^ 
piece  of  wood,  or  upon  a  piece  of  linen,  or  in  the  bark  of  a  (Ante,  35  b.  36  a.) 
tree,  or  on  a  stone,  or  the  like,  Su:.  and  the  same  be  sealed  4  £  2.  Fines,  116. 
or  delivered,  yet  it  is  no  deed,  for  a  deed  must  be  writ-  *  ^  |'   ^J^  ^|* 
ten  (h)  either  in  parchment  or  paper,  as  before  is  said,  for  27  H.  6.  9.   F-N.R. 
the  writing  upon  these  is  least  subject  to  alteration  or  cor-  21.} 
ruption(i).        ' 


Tiie  sealing  of  charters  and  deeds  is  much  more  ancient 
than  some  out  of  error  have  imagined  (14);  for  the  char- 
ter of  king  Edwin,  brother  of  king  Edgar,  bearing  date 
anno  Domini  956,  made  of  tlie  land  called  Jecklea,  in  the 
Isle  of  Ely,  was  not  only  sealed  with  his  own  seal  (which 


cfMinty,  and  it  he  by  a  stranscr,  it 
d'jth  .tot  avoid  the  deed,  thongh  if 
by  tiic  party  himself  it  doth  avoid 
iL  Vid.  H.  .k5  Eliz.  Cam.  Scacc. 
tlie  ca5e  of  Fox  and  Markkam. 
Vid.  Noy,  to.  11^.  n.  4*7.  A.  B. 
aad  C.  ara  bound  jointly  and  se- 
verally :  the  seal  of  A.  is  tornoii*; 
in  debt  a^iR:it  B.  he  m^y  plead 
»m  ett  fuctum.  But  if  A.  B.  and 
C.  covenant  severally,  and  the  seal 
of  A.  is  torn  off,  it  will  not  avoid 
a^iost  the  others.  5  Rep.  23. 
Wde  where  by  roBure  of  the  deed  the 
vUertet  is  loat.  Where  a  thing  may 
pass  without  deed,  as  in  case  of 
feofTroent  or  lease,  thongh  tlie  deed 
be  rased,  the  interest  continiies. 
H.  10  Car.  B.  R.  Crook,  n.  8. 
MUUr  and  Manwaring,  But  if  lease 


by  abbot  and  convent  be  interlined 
by  lessee,  the  interest  is  destroyed. 
U.  9  £Uz.  rot.  1056.  Bendl.  Ardem 
and  MieheU.*'  Hal.  MSS.— See  fur- 
ther as  to  pleading  mam  <s|  factmn 
to  a  deed,  Slieph.  Touchst.  74.  and 
Vin.  Abr.  F<itfs,  N.  a.  and  as  to  ra- 
sure  and  alteration  of  deeds  and 
breaking  off  seals,  Sheph.  Touchst. 
68,  69.  Vin.  Fatfo,  T.  to  Z.  and 
Com.  Dig.  Fatty  F.— [Hargr.  n.  7. 
35  b.(Wl).] 

[And  see  1  Selw.  N.  P.  517.]— 
[£d.l 

(14)  See  farther  as  to  the  anti- 
anitv  of  sealing  deeds,  in  Seld.  Jan. 
Angl.  b.  S.  c.  t.  *Mad.  Form.  Anglic. 
Dissert  p.  t{7.  and  Nichols.  Engl. 
HLstor.  Libr.  2d  ed.241.~[Hargr. 
n.  4.  7  a.] 


(H)  Or  printed,  for  it  may  be  Ud  any  language  or  duuracter.  S  BU 
Com.  S97.-«-[£^*] 

(I)  Wood  or  stone  may  be  more  dnrable,  and  linen  less  liable  to  eraznres, 
bat  writing  on  paper  or  parchment  vnitcs  in  itself,  more  perfectly  than 
imy  other  way,  both  those  desirable  qualities,  for  there  is  nothing  else  so 
durable,  and  at  tlie  same  time  so  little  liable  to  alteratioDS ;  nothing  so 
secnre  from  alteration,  that  is  at  the  same  time  so  durable.  «  Bl.  Com.  297. 

All  the  matter  and  forms  of  a  deed  most  be  written  before  the  sealing  and 
delivery  of  it.  For,  if  a  man  seals  and  delivers  an  empty  piece  of  parch- 
ment or  paper,  thou|;h  be,  at  the  same  time,  i^ves  directions  that  an 
agreement  shall  be  written  above,  which  is  accordingly  done,  yet  it  will  be 
void  as  a  deed.  Shcph.  Touch.  54.  Perk.  s.  118.  But  an  alteratioo, 
erasure,  or  interlineation,  made  in  any  part  of  the  deed  before  it  is  de- 
livered, will  not  hurt  the  deed ;  though  in  snch  cases  it  is  right  to  mention 
it  in  the  attestation.  Sheph.  Touch.  56.  Paget  v.  Pugtiy  t  Cha.  Rep.  187. 

A  deed  must  have  the  regular  stamps  imposed  00  it  by  the  several  sta* 
tntes  for  that  purpose,  otherwise  it  cannot  be  gives  in  evidence.  S  Bl« 
(^m.  297.  Feame's  Post.  Works,  11 1.  A  deed  ahw  must  be  read  whenever 
any  of  the  parties  reauire  it ;  if  not,  the  deed  will  be  void  as  to  the  part^ 
requiring  it  to  be  r^aa.  If  a  person  can,  he  should  read  it  himself;  and  if 
^c  be  blind  or  illiterate,  some  other  should  read  it  for  him.  If  it  be  read 
fibety,  it  will  be  void ;  at  least  for  so  much  as  was  misread ;  unless  it 
be  agreetl  by  collusion  that  the  deed  should  be  read  falsely,  on  purpose 
|o  mikt  it  void :  for,  in  snch  case,  it  will  bind  the  fraudulent  party^ 

^oMcKf  cosf,  ^  Co.,  3.    TbfimeHhMd*9  cum,  Id.  9.    4  Cni.  Dig.  ft7.^ 

[Ed:] 
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appeareth  by  these  words,  ego  Edzcinus  gratia  Dei  iotius 
BniannicsB  telluns  rex  meum  donutn  propria    sigillo  con- 
/irmavi)f  but  also  the  bishop  of  Winchester  put    to  his  seal, 
ego  jElfwinuSf  TVinton,  eeclesia  dniniis  speculator ,  proprium 
sigillum  impressi.    And  the  charter  of  king  Offa,  wfaerebj  be 
gafe  the  Peter-pence>  doth  yet  remain  under  seal.     But  no 
king  of  England  before  or  since  the  Conquest  sealed  with 
any  seal  of  arms  before  king  R.  1 .,  but  the  seal  was  the  king 
sitting  in  a  chair  on  the  one  side  of  the  seal,   and  on  horse- 
back on  the  other  side,  in  divers  forms.   And  king  R.  1.  sealed 
M  ith  a  seal  of  two  lions,  for  the  Conqueror  of  England  bare 
two  lions.     Anc|  king  John,   in  the  right  of  Aquitaine  (tiie 
duke  whereof  bare  one  lion),  was  the  first  that   bare  three 
lions,  and  made  his  seal  accordingly,  and  all  the  kings  since 
have  followed  him.     And  king  £.  3,  in  awio  13.  of  bis  reign, 
did  quarter  the  arms  of    France  with  his  thrf^  lions,  and 
took  upon  him  the  title  of  king  of   France,    and    all    bi^ 
successors  have  followed  him  therein  (k). 

36  a*  If  St  nian  deliver  a  writing  sealed,  to  the  party  to  whom  it 

DeKr«^.  jg  made  as  an  escrow  to  be  his  deed  upon  certain  conditions. 

Deltrery  of  a  deed  om  '  ^  •  *^  * 

anescroir^i/madeto  8cc.  this  is  an  absolute  delivery  of  tlie  deed, » being  made  to 
uh9oluU  delivery]  the  party  himself;  for  the  delivery  is  sufficient  without  speak- 
(2  Rol.  Abr.  26.  jng  Qf  any  ^ords  (otherwise  a  man  that  is  mute   could  not 

9  Co.  137.     Noy,  50.       °.  "^  ^ 

11  Cro.  Jam.  83.)       deliver  a  deed),  and  tradition  is  only  requisite,  and  then  when 

35  Ass.  pi.  11.    Tr.     -_^ 

oq  "^^  g^     Dv6r  95 

(1  Cro.  Eliz.  8;}.5.  '  (^)  ^^®  *"*•  ^'*^*  ^'  P*  69.ii.(C). — Sealing  and  delivery  are  essential  to  a 

Hob.  246.  Dy.  34  b.  ^c^^j  which,  if  delivered,  maybe  a  good  deed,  whether  signed  or  not. 
N.  Ben.  75.  1  And.  4.  ^"'  *^  '*  ^*  ^^  ^  execnted  under  a  power,  with  signature  and  sealins:, 
Cro.  Eliz.  884.  *  '  both  are  required.  Wright  y,  Wakeford^  Xiyt^.  459,  And  in  most  cases 
1  Rayni.  197.  6w.  95.  "*S*'*"6  i^  necessary;  for  it  is  enacted  by  Uie  statute  of  frands  and  ucr- 
Dy.  192  b.  Dal,  104.)  j"*^'****  29  Cha.  2.  c.  3.  that  all  leases,  estates,  interests  of  freehold  or 

terms  for  years,  or  any  uncertain  interest  in  or  out  of  lands  or  tenements^ 
not  put  m  writing  and  signed  by  the  parties  making  them,  or  their  agents 
authorised  by  writing,  shall  have  no  greater  effect  than  as  estates  at  will ; 
except  leases  not  exceed  ins  three  years  from  the  making  thereof,  where- 
upon the  rent  reserved  shall  be  two  thirdii  at  least  of  the  full  improved 
value  of  the  thing  demised :  and  no  such  estates  or  nncertain  interests, 
'not  being  copyhold^  &c.  shall  be  assigned,  granted,  or  snrrendrred, 
unless  by  deed  or  note  in  writing,  signed  as  aforesaid,  cr  by  act  and 
operation  in  law. 

If  another  person  seals  the  deed,  yet,  if  the  party  delivers  if,  he  thereby 
adopts  the  sealing,  and,  by  a  parity  of  reason,  the  signing  also,  and  mske^ 
them  both  his  own.  Perk.  s.  ISO.  «  Bl.  Com.  S07.  And  if  tlie  party  seal  the 
deed  with  any  seal  besides  his  own,  or  with  a  stick,  or  any  such  like  thing 
which  docs  make  a  print,  it  is  good.  And,  though  it  be  a'corpoi-ation  thnt 
makes  the  deed,  jrct  they  may  seal  with  any  other  seal  besides  their  com- 
mon seal.  And  if  there  be  twenty  to  i^eal  one  deed,  and  they  all  seal 
npon  one  piece  of  wax  and  with  one  seal,  yet  if  ^cy  make  distinct  and 
several  prints,  this  is  a  sufficient  sealuig,  and  the  deed  is  good  enough. 
Sheph.  Touch.  57. 

A  person  may  appoint  another  to  be  his  attorney  to  execute  a  dted  for 
liim.  But,  in  such  case,  it  must  be  executed  in  the  name  of  the  pti>^ 
cipaL    Frontin  v.  SmaU^  Stra.  705.— [Cd.] 


ca. 


XIT.        or    ALIENATION    BY    DEED. 


«5« 


the  words  are  contrary  to  the  act  which  it  the  delivery,  the 

words  are  of  none  effect^  noH  quod  dictum,  sed  quod  factum 

€5tf  inspicitur.    And  hereof  though  there  hath  been  (k)  va-  (k)  Tr.  4S  Elic.  in4«r 

riety  of  opinions,  yet  is  the  law  now  settled   agreeable  to  in'theKi^f^'t  Bcnch!^ 

moments  in  former  times,  and  so  was  it  resolved  by  the  ^'*'  ^^  -^^  ^-  *"  ^^ 

•*    ^^  '  /  Commoii- place. 

whole  cour^  of  cqipmon  pleas  (15).     j^itt  it  may  be  delivered  (5  Co.  ii9b.) 

to  a  stranger,  as  an  escrow  (  l),  &c.  because  the  bare  act  of  deli-  ^^' j^  ^"^^  '*  * 

very  to  him  without  words  worketh  nothing  (16)*     And  this 

is  the   ancient  diversity C/j  in  our  books,  the  record  whefeof  ^f)  i^  ^  &•    19  H.  a. 

I  baye  seen  agreeable  with  the  reason  of  our  old  books  (17)*  i^  h.  4!  8.   (5  Co. 

And  as  a  deed  may  be  delivered  to  the  party  without  words,  ^^,^\  1H°!!".  !^^ 

■^  .  ^  ^^^'  Abr.  84.) 

SO  may  a  deed  be  d/elivered  by  words  without  any  act  of  de-  Delivery  may  be  made 
livery  (1 8),  as  if  the  writing  sealed  lieih  upon  the  table,  and  "^fhTw^tuhaut^* 
the  feoffor  or  obligor  saith  to  the  feoffee  or  obligee,  Go^  and  «<^*»^^i««yr 
take  up   the  saidfwriting,  it  is  suiBcient  for  you,  or  it  will 
serve  the  turn ;  or,  Take  it  as  my  deed,  or  the  like  words,  it 
is  a  sufficient  delivery  (1 9)  (m). 


(15)  In  Mo.  697,  there  is  an 
opinion  of  some  judges  in  39  Eliz. 
to  the  contrary ;  but  the  anthorities 
since  arc  ivith  Lord  Coke.  See 
ace.  Mo.  642.  Noy,  6.  Hob.  246. 
9  Co.  137-  Sly.  251.  6  Mod.  S18. 
^Hargr.  n.  3.  36  a.] 

(16)  See  Dy.  167  b.— [Hargr. 
B.  4.  36  aO 

(17)  "  Aota^  if  dean|iBd  chaptrir 
seal  a  deed,  it  is  Uicir  deed  imme- 
diately ;  but  if  at  the  same  tin^e 
th^  make  letter  of  attorney  to  de- 
liver it,  this  is  not  their  deed  till 
delivery.  T.  21  Jac.  B.  R.  rot. 
652.  Hwfvard  and  Fulcher:*  Hal. 
MSS.  As  to  the  former  point,  see 
ace.  Dav.  44.  2  Leon.  97  and  Cro. 
Eliz.  167,  and  as  to  the  latter  point 
the  case  cited  by  Lord  Hale  in  W» 


Jo.  170.  and  Palm.  504^  aorording 
to  which  tU'i  court  was  divided  in 
opinion.7-[Harirr.  u.  5. 36  a.  (2^2).] 
[See  ante,  vol.  $.  p.  185.  n.  (C).l 
^[Kd.-]  ^ 

(18)  "The  obligor  seals  obliga- 
tion, and  tiirows  it  upon  the  tible 
without  other  circumstances ;  thi^ 
is  not  a  delivery.  But  if  he  throws 
it  towards  the  obligee,  or  if  the 
obligee  immediately  takes  it,  and 
the  obligor  says  nothing,  it  is  a  de- 
livery. M.  29  and  30  Eliz.  Rot. 
636.  Slauntou  and  Qhamfters.'*  Hal, 
MSS.— See  S.  C.  in  Ow.  95.  Cro. 
F4iz.  122.  Dy.  ed.  1688.  fo.  iO'i  b^ 
in  marg.»[Hargr.  n.  6. 36  a.  (223>] 

(19)  *•  T.  3 Eliz.  Gibson  v.  Tenanif 
Bendl.  n.  140.»  Hal.  MSS.--Aee 
S.  C.  in  N.  Bendl.  92.  and  Dy.  192. 


(L)  In  the  delivery  of  a  deed  a?  an  escrow,  two  things  must  be  attended 
to. — 1st.  That  the  form  of  words  nsed  in  the  delivery  of  tlie  deed,  as  an 
escrow,  be  apt  and  proper: — As  f*  I  deliver  this  to  you  as  an  escrow  to 
deliver  to  the  party  as  my  deed,  upon  condition  thut  be  deliver  to  yon 
the  sum  of  20l.  for  me,"  &c.  And  2dly.  Ihat  the  deed  be  delivered  to  a 
stranger,  and  not  to  the  party  himself,  to  whom  it  is  made.  Sheph.  Tonch. 
5B.  9  Co.  lS7a.  Where  a  deed  is  delivtrcd  as  an  escrow,  it  is  of  no 
force  till  the  condition  is  performed;  and,  tfaongh  the  party  to  whom  it  is. 
made  shonhi  get  it  hito  hifl  posnession  before  the  performance  of  the  con- 
tfuion,  yet  he  ran  derive  no  benefit  from  it.  But  if  either  of  the  partiea 
thonld  die  before  performance  of  the  condition,  and  afterwards  the  con- 
dition u  p«  rformed,  the  deed  is  good,  and  will  take  effect  from  the  first 
delivery:  for  t|i«re  was  tradHio  inckoata  in  the  life-time  of  the  parties; 
f^  posfra  consttmmaiio  exittenSy  by  the  performance  of  the  condition. 
Sheph.  Tonch.  />9  — [Kd.J 

(M)  A  deed  may  be  delivered  to  the  party  himself  to  whom  it  is  made, 
•'  to  any  otlier  person,  by  sufficient  authority  from  him ;  or  it  may  he 
delivered  to  any  stranuer,  for,  and  on  behalf;  and  to  the  use  of  him  to 
^hom  it  ts  made,  without  authority.  But  if  it  be  delivered  to  a  stranger, 
^thout  any  snch  declaration  (nnless  it  be  in  case  of  a  deiivrry  as  aa 
^tow),  it  seema  it  will  not  be  a  sii£&cient  dfi^;rery•  Sheph*  Touch.  d7. 
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ConridenUiim* 
Jheda  and  conneymuei 
way  be  avoided  ta  ctue 
rf fraud; 

(Po8ty76a.) 

(m)  27  EHz.  cap.  4. 
S:)  Klis.  cmp.  5.  S  Co. 
8(K  82.  83.    Twine's 
cue.    5  Co.  6D. 
Goocbe'8  case.   6  Co. 
9^.    Burrers  case. 
ti  Co.  74.    Pascb. 
12  Ja.  inter  Jones, 
■rK  and  Sir  Rich. 
Grooblianiy  def.  iB 
tjrctioue  firmae  in 
evidence  al  Jorie. 


(k)  Note,  that  purchasers  of  lands,  tenements,  leases,  and 
hereditaments,  for    good   and  vahiable  consideration,  shall 
avoid  all  former  fraudulent  and  covinous  conveyances,  estates, 
grants,  charges,  and  limitations  of  uses,  of   or  ont  of  the 
same,  (m)hy  a  statute  made    since    Littleton    wrote  (^, 
%vhereof  jou  may  plainly  and  plentifully  read  in  my  Reports, 
to  which  I  will  add  this  case.    J.  CX  had  a  lease  of  certain 
lands  for  sixty  years,  if  he  lived  so  long,  and  forged  a  lease 
for  ninety  years  absolutely,  aud  be  by  indenture  recitiiig  the 
forged  lease,  for  valuable  consideration,  bargained  and  sold 
the  forged  lease  and  all  his  interest  in  the  bnd  lo  R.  6.     It 
seemed  to  me  that  R.  G.  was  no  purchaser  within  the  statute 
of  27  Elizabeth,  for  he  contracted  not  for  the  trae  and  law- 
ful interest,  for  that  was  not  known  to  him,  for  then  perhaps 
he  would  not  have  dealt  for  it,  and  the  visible  and  knows 
term  was  forged;  and  although  by  general  words  the  true  ia> 

Ihrery,  see  Cfoadriffht  t.  AnopAoa, 
1  Cowp.  S04.]^[£d.] 
(20)  For    cases    of  fnnifiilcnt 


See  further  as  to  the  delivery  of 
deeds,  Sheph.  Touchst.  67.  Com. 
Dig.  FmH,  A.  S.  Tin.  Abr.  FuHm, 
I.  and  K.---[Hargr.  n.  7.  56  a.] 

[That  circumstances  alone  with- 
•at  an  actual  delivery,  may  foe 
equivalent  aud  amount  to  a  de- 


Sits  before  the  15  Efiz.  c.  5,  see 
>y.  294  b»  295  a [Hargr.  n.9L 

3U.] 


A  deed  cannot  be  deli?ered  twice ;  for  if  the  first  deMvcrjr  has  any  effect, 
the  second  will  be  void.    Thns  if  an  infant,  or  a  person  ander  darest  of  iai* 
prisonmenty  delivers  a  deed  (in  which  case  the  deed  it  not  void,  bat  aaly 
voidable),  and  after,  the  infant  being  of  faU  age,  or  the  penoo  vrho  was 
under  duress  being  at  hu-ge,  do  deliver  the  deed  atain,  sacb  sorood  deli- 
very is  void.    But  where  a  feme  covert  seak  and  dethrers  a  dce^  tmd 
after  her  husband's  death  delivers  it  again,  the  second  deHvery  is  good, 
because  the  first  was  void.    Sheph.  Touch.  COi    Gsodr^Al  v.  S^^m, 
1  Cowp.  SOI.    Ant.  p.  219.  n.  (F>    In  the  case  of  the  kiag^a  letters  pa- 
tent, or  of  grants  under  the  seal  of  the  datcfay  of  Lancaster,  the  teal  is 
matter  of  record,  and  therefore  the  deed  needs  no  defivery.    Aad  the 
deeds  of  a  corporation  to  which  their  seal  is  affixed,  need  not  in  general 
be  delivered.  fVUfit  v.  Jermin,  Cro.  EKs.  167.    4  Cm.  Di|^.  31.— [£d.] 

(N)  By  the  common  law,  it  is  not  absolvtely  aeeesaary  that  aay  const- 
deration  should  be  expressed :  for,  altbongk  a  vertnl  contract  is  not  bind- 
ing witliout  a  coDsideration,  because  vi  ords  often  pass  from  men  lightly 
and  inconsiderately,  which  may  justify  a  suspicion  of  imprudence,  and 
even  of  fraud ;  yet  where  an  agreement  is  made  by  deea^  wliich  niB9t 
necessarily  be  attended  with  more  thought  and  deliberation,  aU  suspicioB 
of  surprize  or  deceit  is  exctutied;  and  therefore  every  deed  in  itself  ao- 
ports  a  consideration,  though  it  be  only  the  will  of  the  maker,  and  tberO' 
fore  shall  never  be  said  to  be  aodam  pactmm.    Plowd.  SOa.  3  Barr.  1637. 

There  are  two  kinds  of  considerations,  civil  and  moral.  The  first, 
which  is  usually  called  a  valuable  consideration,  is  money,  or  any  other 
tiling  that  bears  a  known  value.  Marriafre,  also,  foi*ros  a  valuable  consi- 
deration. The  second,  which  is  called  a  good  consideration,  arises  from 
an  implied  obligation,  such  as  that  which  subsists  between  a  parent  and 
child :  for  children  are  considered,  in  equity,  as  creditors  daimiivp  a 
debt,  founded  upon  the  moral  obligation  6f^  the  parent  to  provide  for  bis 
child.  1  be  love  and  afl  ection  which  a  roan  is  natnrally  supposed  to  bar 
to  his  broihcrs  and  sisters,  nephews  and  nieces,  and  heirs  at  law,  and  tha 
desire  of  preferring  his  name  and  family,  arc  also  held  to  be  good  coosi- 
derations,    lu  like  manner  the  payment  of  a  man's  debts  b  deemed^ 

?ood  consideration;  since  every  man  is  under  a  moral  obligation  of  M^ 
y'lD^  his  lawful  creditors.    FonbU  Eq.  b.  1.  c.  5.  a.  i— [£d.l 
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torest  passed,  ootwithstanding  he  gave  no  Taluable  considera- 
taoB  Dor  contracted  for  it.  And  of  this  opinion  were  all  the 
jttdges  in  Serjeants -inu^  in  Fleet-street  (o). 

(O)  The  deeds  and  conveyances  affected  by  the  statntes  of  13  Elif.  c.  5. 
and  27  EUz«  c.  4.  (made  perpetual  by  30  Eliz.  c.  18.  s.  3.)  are,  1st.  Deeds 
or  con¥eyancc8y  made  wifli  an  express  Intention  to  defraud  creditors  or 
subsequent  pnrchasera.  2d.  Deeas  or  conveyances  made  without  any 
consideration,  usually  called  voluntary  conveyances.  3d.  Deeds  or  con- 
veyances made  for  good,  but  not  for  vsduable  considerations,  such  9S  deeds 
maide  to  provide  for  a  man's  wife,  children,  or  relations.  4Cru.  Dig.  373. 

1st  w  tth  respect  to  deeds  made  with  intent  to  defraud  creditors  and 
pnrchasers,  they  are  clearly  void,  whatever  may  be  the  consideration, 
and  though  tlie  conveyance  be  made  to  the  king.    Magdalen  College  case^ 
11  Co.  66.    And  in  Twine's  case,  3  Co.  80),  a  leading  case  on  this  subject, 
the  badges  of  fraud  were,  1st.  The  conveyance  was  of  all  the  grantor's 
property,  without  exception  of  his  apparel,  or  any  thing  of  .nece-ssity. 
Sd.  The  donor  continued  in  possession.    Et  vid.  Reid  v.  Blades^  5  Taunt. 
SIS.     Dewey  v.  BafftUun  (Bart.)^  6  East,  237.    3d.  The  conveyance  was 
made  m  secret.    4tb.  There  was  a  trust  between  the  parties.    £t  vid. 
11  Co.  74  a«     Tarback  v.  Marbury,  ft  Yern.  510.    Though  in  conveyances 
of  land,  it  seems,  that,  where  the  consideration  is  future,  the  donor's  con* 
tinnation  in  possession  is  not  fraudulent ;  unless  it  be  expressly  proved 
that  fraud  was  intended.    Stone  v.  Gncfr^am,  1  Kol.  Rep.  3.    And  where 
a  debtor  being  sued  by  a  creditor,  pending  the  suit  and  before  execu- 
tion, being  insolvent,  executed  an  .assignment  of  all  his  effects  to  Jtrns* 
tees  for  the  benefit  of  all  his  creditors,  under  which  possession  was  im- 
mediately taken,  it  was  held,  that  the  assignment  was  not  fraudulent 
within  the  13  Ells.,  although  made  to  the  intent  to  delay  the  plaintiff  >of 
his  execution.    Piekstock  v.  Lafster,  3  Maul.  &  S.  371.    Et  vid.  Estwick  v« 
CoilfaNd,  5  T.  K.  420.     Anst.  381.     Nunn  v.  mismore^  8  T.  R.  52U 
HoUftrd  V.  Andenwy  5  T.  R.  235.    Meuxy  q.  t.  v.  HoweU,  4  East.  1.  With 
respect  to  the  circumstances  from  which  an  intent  to  defraud  a  subsequent 
purchaser  may  be  collected,  the  conveyance  to  such  purchaser  has  beea 
ndd  aufficlent  to  shew«  that  there  was  a  fraudulent  intent  at  the  time 
when  the  first  conveyance  was  made ;  and  will  therefore  invididate  such 
first  conveyance,  as  to  the  subsequent  purchaser.    And  in  order  to  bring 
a  case  within  the  statute  17  Eliz.,  it  is  not  necessary  that  the  person,  who 
sells  the  land,  should  make  the  former  conveyance.    BurrelVs  cosr,  6  Co. 
72.    And  though  the  subsequent  purchaser  should  have  notice  of  the  pre- 
ceding conveyance,  yet  he  will  be  allowed  to  invalidate  it.    5  Co.  60  b« 
Cowp.  711.     Do«,  d.  Otley  v.  ilfannln^,  9  East,  59.     HiU  v.  The  Bishop 
^Exeter,  2 Taunt.  69.    Et  vid.  Pulvertoft  v.  Pulcertqft^  18  Ves.  84.   M-et- 
ca^e  V.  Pulcertoft,  X  Vcs.  &  B.  183, 184.  Buckle  v.  Miichell,  18  Ves.  100.  - 
Sd.  With  respect  to  voluntary  conveyances,  there  is  a  difference,  says 
Lord  Hardwicke,  2  V(  s.  lOl,  between  the  stat  13  EUz.  in  favor  of  cre- 
ditors, and  that  of  the  'Z7  Eliz.  in  favor  of  purchasers.  For,  on  the  27  Elbe., 
every  conveyance  msde,  where  there  is  a  subsequent  conveyance  for  a 
valtmble  consideratiou,  though  no  fraud  in  that  voluntary  conveyance, 
nor  the  person  making  it  at  all  indebted,  yet  the  determinations  are,  that 
such  mere  voluntary  conveyance  is  void  at  law,  by  the  subsequent  pur- 
chase for  a  valuable  consideration.  .  But  the  difference  between  that  and 
the  13  Eliz.  is  this  :  if  there  is  a  voluntary  conveyapce  of  real  estate,  or 
chattel  mterest,  by  one  not  indebted  at  the  time,  though  he  afterwards 
becomes  indebted,  if  that  voluntary  conveyance  was  for  a  child,  and  no 
particular  evidence  or  badge  of  fraud  to  deceive  or  defraud  subsequent 
creditors,  that  will  be  good  ;  but  if  any  mark  of  fraud,  collusion,  or  in- 
tent to  deceive  jnbseqneiit  creditors  appears,  that  will  make  it  void; 
otherwise  not,  but  it  will  stand,  though  he  afterwards  becomes  indebted. 
But  f  know  of  no  case,  on  the  13  Eliz.  says  his  lordship,  where  a  man^ 
indebted  at  the  time,  makes  a  voluntary  conveyance  to  a  child  without 
consideration,  and  dies  indebted,  but  that  it  shall  be  considered  as  part 
of  ills  estate  for  the  benefit  of  his  creditors. 

3d.  With  respect  to  conveyances  made  for  good  considerations,  that  i«, 
in  favor  of  a  wife,  children,  or  near  relations,  they  are  also  within  these 
statutes,  and  are  considered  as  fraudulent  against  creditors  (Apharry  v» 
BodinghaMy  Cro.  Eliz.  350.)  and  subsequent  purchasers.  fVoodie's  ease^ 
cited  m  Cro.  Jac.  158.  Goodright  v.  M<wes,  2  Bl.  Rep.  1019.  Chapmam 
V.  Emery f  Cowp.  879.    Aod  a  voluntary  settlement,  though  free  from  ao- 
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(ti)  Hii.  18  E.  s.  Co-        (fi)  1,1  tncient  time,  when  a  man  made  a  fraudulent  feoff- 

ment,  it   Mas  said,  quod  possuit  terram  uhtm  tn  brtgam^ 

tual  fraad,  and  meritorions,  as  a  provision  for  relations,  will  be  void 
against  a  Snb6et|uent  purchaser  for  valuable  consideration  with  notice, 
whether  by  conveyance  of  articles.  HjHtckle  v.  Mitchell^  l8  Yes.  100*  Doe^ 
d.  Otley  V.  Afanninff^  9  KASi.  59.  And  in  such  cases  a  court  of  eqnity  vriU 
not  redtraitt  the  hnsband,  by  injunction,  from  selling ;  neither  can  the  pur- 
chase-money be  laid  hold  of  in  favor  of  claims  under  a  previous  settle- 
ment, void  under  the  stat.  ^  Eliz.  as  beinj^  voluntary.  18  Ves.  91. 
,  By  the  5th  section  of  the  27  Eliz.  conveyances  witli  power  of  revoca- 
tion are  declared  toid  as  against  a  subsequent  conveyance,  or  chatigey 
l^miden  ▼.  BuUoekj  S  Co.  82  b.  1  Sid.  133. ;  and  it  seems  quite  immatei^ 
whether  the  settlement  itself  is  merely  voluntary;  or  upon  valuable  con- 
■ideration,  Suf  d.  Vend.  3d  fedit.  491.  Rob  Conv.  637  :  but  where  a  power 
^f  revocation  is  mserted  in  a  conveyance,  whicli  can  Only  be  exercised  with 
the  consent  of  persons  who  are  not  under  the  control  of  the  settler,  such 
(Conveyance  will  not  be  considered  as  Within  this  act.  BuUer  v  fVaterkoMsej 
f  Jo.  94.  t  Show.  46.  Booth's  Op.  1  Coll.  Jnr.  426.  With  respect  to 
the  persons  who  are  deemed  purchasers  tander  the  27  Eliz.,  they  mnst  lie 
|>brchaser8  for  money,  or  other  valuable  consideration.  Twme'»  case^ 
S  Co.  83  a.  Et  vid.  2  Atk.  601.  Upton  v.  Bastett,  Cro.  Eliz.  445.  Mar- 
riage has  been  held  to  be  a  sufficient  cdnsideration,  Doyglas  v.  Ward, 
1  Ch«  Ca.  99 ;  but  a  conveyance  to  a  man's  children,  or  to  hb  wife  after 
marriage,  by  way  of  jointure,  will  not  enable  them  to  avoid  a  preceding 
Conveyance.  Vftim  v.  Basseti,  supra.  A  mortgagee  i^  a  purchaser  within 
the  Stat.  27  Ehz. ;  as  alto  a  lessee  at  a  rack-rent.  ChapmaH  v-  Emery, 
supra.  GoetMgki  y.  Motes,  supra.  But  where  the  price  is  very  inade- 
quate, or  there  are  other  circumstances  indicating  a  fraudulent  coliusioo 
between  the  purclmser  and  the  vendor,  to  avoid  a  preceding  conveyance, 
a  purchaser  will  not  be  entitled  to  the  benefit  ot  tliis  statute.  Doe  v. 
Bdmtkdge,  Cowp.  705.  Et  vid.  Metcalfe  v.  Pulvertqft,  1  Ves.  &  B.  183,  184* 
xhe  title  of  a  pnrchi^r  for  a  vahiable  consideration,  however,  cannot  be 
defeated  by  a  prior  voluntary  settlement  of  which  he  had  no  notice, 
Ihongh  he  pnrchased  of  one  who  had  obtained  a  conveyance  by  frand, 
but  of  which  fraud  he,  the  purchaser,  was  ignoVant.  Doe,  d.  Bethell  v. 
Martyr,  1  N.  R.  332,  It  appears  from  the  case  above  mentioned  bj 
Lord  Coke,  that  to  entitle  himself  to  the  benefit  of  the  stat.  27  Eliz.  the 
party  must  be  a  purchaser  of  an  existing  lawful  interest  Sugd.  Law  of 
Vend.  480. 

It  remains  only  to  obseWe,  that  each  of  these  statutes  contains  a 
brovlso  in  favor  of  conveyances  made  upon  eood  consideration  and 
honA  Jlde.  Settlements  in  consideration  or  an  intended  marriage  tuve 
always  been  held  to  be  within  this  proviso,  as  being  made  for  a  valuable 
eonsideration.  Plowd.  58.  Kirk  v.  CUirk,  Prec.  in  Ch.  275.  And  the 
eonsideration  of  marriage  extends  to  persons  not  directly  within  it, 
Tiz.  to  brothers,  uncles,  and  other  relations,  upon  the  marriage  of  a 
ton ;  as  being  within  the  contract  between  him  and  bis  father.  Puleertoft 
y.  PtUverteft,  18  Ves.  92^  And  a  settlement,  executed  after  marriage,  if 
biade  in  pursuance  of  a  bond  (Jason  v.  Jarvis,  1  Vern.  286.),  or  othev 
agreement  before  marriage,  Hyltou  v.  Biscoe,  2  Ves.  308 ;  upon  payment 
bf  money  as  a  portion,  l^ileman  v.  Askdmen,  2  Atk.  279.  Jones  and  Marck^ 
-Foir.  63.  fVheeier  v.  (Jaryl,  Ambl.  121 ;  or  a  new  additional  sum  of  mo* 
ne^ ;  or  even  upon  an  agreement  to  pay  money  provided  it  be  aftervrards 
|Mud  ;  will  be  equally  valid,  both  at  law  and  equity,  against  creditors,  aa 
well  as  purchasers.  Brown  v.  Jones,  1  Atk.  190.  Et  vid.  £x  parte  HaU, 
1  Ves.  6e  B.  112.  And  where  a  wife  joins  with  her  husband  in  destroying 
tlie  settlement  made  on  her  marriacie,  and  a  new  settlement  is  made,  sncE 
new  settlement  will  be  good,  though  a  better  provision  is  made  for  the 
wife  and  children  than  was  contained  in  the  original  settlement.  Scott  v. 
Bell,  2  Lev.  70.  Brill  v.  Bun^ford,  Prec.  inCh.  113.  And  the  better  opinion, 
as  well  upon  principle  as  in  point  of  authority,  says  Mr.  Sugden  (in  liis  ex- 
cellent work  on  the  Law  of  Vendors,  2d  edit.  p.  485.), seems  to  be,  that  the 
wife  Joining  in  barring  her  dower,  for  the  benefit  of  her  husband,  will  be  a 
sufficient  consideration  for  a  settlement  on  her.  Launder  v.  BlacktUmt^ 
S  l^v.  146.  Et  vid.  Evelyn  v.  Templar,  2  Bro.  C.  C.  148.  18  Ves.87. 93.  And 
where  a  husband  after  marriage  conveyed  an  estate  to  trustees,  for  the 
separate  use  of  his  wife,  the  covenants  by  the  tnistees  to  indemnify  th|» 
bnshvid  against  the  debts  which  the  wife  m^t  cootcact,  alter  the  wtfm. 
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where  brigam  doth  signify  wrangle,  contention^  or  intricacy, 

for  fraud  is  the  mother  of  them  all.    (o)  And  on  the  other        .  or  nsury. 

, (o)  S7  H.  8;  cap.  6. 

k^lioDy  were  held  to  be  a  valoablc  iconsideration,  ant)  that  tlie  settlement  ^  (^q  ^g^    Bntton'i 
was  good  Against  a  prior  creditor.    Stephens  v.  O/ire,  2  Bro.  C.  C.  9.  case.    Idem.  lib.  7; 
King  V.  Brewer^  Ibid.  VS  n.    iied  vid.  Ljord  Si.  John  v.  JUK(y  St,  John,  ci^jton's  case. 
II  Ve9.  526.    A  settlement,  before  marriage,  feven  of  moveable  effects  by  (Lutw.  $71.)  * 
a  person  indebted  at  the  time  will  be  good  against  creditors.     Cadnf^an  v. 
KemuUy  Cowp.  4oi.  Et  vid.  Jartnan  v.  n'oollaton^  3  T.  K.  618,  Haselintun 
T.  GiU,  ST.  K.6iO.  a.    Nor  is  it  necessary  tliat  the  hnsband  should 
receive  a  portion  with  his  wife,  Browne  v.  Joiiea,  1  Atk.  190 ;  and  the 
fact   of  her  k.:owIng   him   to  be  iiulcbtcd   at   the   time  will  not   in- 
validate the  transaction.    Wkeelsr  v.  Caryi^  Ambl.  12I.    A^atra  v.  Prow»e, 
OVes.  759.    And  if  real  estate  form  part  oi  the  settlement,  and,  after  • 
the  marriage,  the  husband  build  on  the  land,  or  'enfnuichLse  copybolds 
tncloded  in  the  settlement,  yet  the  creditors  cannot  have  tbe  benetlt 
of  these  acts  by  waj  of  charge  against  the  wife.     Campion  v.  Cotton^ 
17  Ves.  £71.    So  if  a   bond   is   given  on    mardage    and  receipt  of  a 
portion,  conditioned  to  pay  a  sum    beyond  the   marriage  portion,   in 
case  sf  death, 'or  insolvency,  such  bond  is  good,  so  fir  as  rotates  to 
the  property  received  with  the  wife,  but  beyond  that  is  fraudulent  as 
against  creditors.  Ex  pmie  Meaghan,  1  Sch.  &  Lcf.  179,  and  Ex  parie 
Murphy,  Ibid.  44  *,  over-rnling  what  is  said  by  Lord  Kenyon  in  Staiue*  v; 
Phnk^  8  T.  K.  389.    And  a  settlement  by  a  widow,  on  her  diildreu,  pre- 
vioos  to  her  second  marriage,  with  her  h«l^ band's  consent,  his  been  held 
good  against  a  subseoueat  purchaser.     Neurstemd  v.  Searleg,  1  Atk.  265. 
KiMf^  V.  C^Hmtf  3  P.  wms.  674.    A  settlement  after  marriage,  in  favor  of 
a  wife  and  children,  by  a  persoa  not  indebted  at  the  time,  and  not  being  * 

a  trader,  (st.  1  Jae.  1.  c.  15.  s.  5.    lAUy  v.  Osborn,  3  P.  Wms.  298.    Fryer 
y.  Fl^ody  t  Bro.  C.  C.  160),  is  good  against  subsequent  creditors.   StephetU 
T.  OUcf,  S  Bro.  C.  C.  9.     Montagwe  v.  Lord  Sandwich,  cited  12  Ves.  148. 
155.     Kiibu^  v.  Couismmker,  12  Ves.  136-156.    And  though  a  settlement 
after  marriage  (and  a  marriage  in  Scotland  is  sufficient,  Expwrtc  Uall; 
1  Ves.  &  B.  112.)  is  fraudulent  against  sueh  persons  a^  were  creditors 
at  tbe  time  the  settlement  was  made,  Middiecombe  v.  Marlow,  2  Atk. 
520.     fVhite  v.  Sansom,  3  Atk.  413.     Kidney  v.  Counmaker,  12  Ves.  155; 
yet  It  is  otherwise,  if  such  settlement  contain  a  provision  for  debts^ 
Gttrge  ▼.  Milbank,  9  Ves.  104 ;  or  is  in  pursuance  of  articles  before  mar- 
riage, Beaumont  v.  Thorpe,  l  Ves.  27 ;  or  if  the  hnsband  was   only  in* 
debted  in  a  single  debt,  iMth  v.  tVUkinson^  5  Ves.  387 ;  or  if  the  debt  be 
seen  red  by  mortgage,  in  which  case  it  will  not  affect  the  settlement,  Ste^ 
fjkou  r.  Ofire,  2  Bro.  C.  C.  30:  but  (with  these  exceptions)  if  there  bo 
creditors  at  the  time  of  such  settlement,  and  the  settlement  is  on  that 
accobnt  declared  frandnlent,  the  property  so  settled  becomes  part  of  the 
assets,  and  all  subsequent  creditors  are  let  in  to  partake  of  it,  Taylor  v. 
JoNCt,  f  Atk.  600.   £t  vid.  Dtmdas  v.  DtUent,  1  Ves.  jun.  198.  Monlagut 
and  Lord  Sandwich,  12  Ves.  156  n ;  and  in  one  case  a  subsequent  creditor 
filed  what  is  called  a  fishing  bill^  in  order  to  prove  debts  antecedent  to 
the  settlement,  and  thus  establish  a  fund  for  the  payment  of  his  oi^  debt. 
Luk  V.  H'UkiMon,  5  Ves.  3^.  Et  vid.  Kidn£y  v.  CottssmoJeer,  12  Ves.  lr>5. . 
Lastly,  it  is  observable,  that  the  27  Elic.,  which  was  passed  in  favor  of 
parcbasers,  only  afiects  real  estate ;  and  the  13  Eliz.,  which  alfccts  personat 
estate,  is  in  favor  of  creditors,  and  does  not  extend  to  the  case  of  a  pur- 
claser.    Dobeny  v.  Coekimm,  1  Meriv.  635.   And  both  these  statutes  only 
avoid  voluntary  conveyances  as  against  creditors  and  subsequent  pur- 
chasers ;  but  they  are  binding  on  the  party  making  the  same,  and  all  per- 
sons claiming^  under  him.    l  Fonbl.  Kq.  b.  l.  c.  4.  s.  13.  Et  vid.  Curti$  v; 
iVuf ,  12  Ves.  103.    Pukertrft  v.  Pulttrtqft,  18  Ves.  92.    H'kaUey  v.  ffM- 
Iff,  1  Meriv.  436.    And  if  a  maa  makes  a  volnntary  conveyance  of  laud^ 
and  tbe  alienee  sells  the  same  for  a  valuable  consideration,  the  land  is  bound; 
SagUtary  v.  Byde^  2  Vcm.  44.     Prodgera  v.  Xjmghttm,  1  Sid.  133.    Doe  v. 
MartfTj  1  N.  U.  332.  Parr  v.  Eliason,  1  East,  92.    And  this  rule  has  been 
applied  to  persons  having  only  equitable  rights.    See  George  v.  MUbank, 
9  Ves.  l90.    And  if  a  voluntary  grantee  gain  credit  by  the  conveyance  to 
him,  and  a  perwn  is  induced  to  marry  him  on  account  of  such  provision, 
the  deed,  though  void  in  its  creation  as  to  purchasers,  will,  on  the  mar* 
riage  being  solemnized,  no  longer  remain  voluntary,  but  will  be  considered 
as  made  upon  valuable  consideration.    Prodgert  v.Lmgham^  supra.    Et 
vid.  9  Ves.  1 93.    Brown  v.  Carter^  5  Ves.  665^.— [liV/.  J 
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side,  purchases,  estates,  and  contracts,  may  be  avoided,  since 
Littleton  wrote,  by  certain  acts  of  parliament  against  usury 
above  ten  in  the  hundred,  in  such  manner  and  form  as  by 
those  acts  is  provided ;  which  statutes  are  well  expounded 
in  my  books  of  Reports,  which  may  be  read  there.  To 
them  that  lend  money  my  caveat  is,  that  ^neither  directly  nor 
indirectly,  by  art,  or  cunning  invention,  they  take  above 
ten  (21)  in  the  hundred;  for  they  that  seek  by  slight  to 
creep  out  of  these  statutes,  will  deceive  themselves,  and 
repent  in  the  end. 


Oa.  There  have  been  eight  formal  or  orderly  parts  of  a  deed 

3.  Tk£  formal  parts  of   ^f  feoflfment  (22) ;    viz.  1.  the  premises  of  the  deed  implied 
Vid.  sect.  40.  &  370,  by  Littleton  (sect.  1.) ;    2.  the  habendum,  whereof  Littleton 

rartiiiet"^cii8.**  *    C*®^**  ^'^  spcakeih ;  3.  the  tenendum,  mentioned  by  Littleton; 
Fieta,  lib.  3.  cap.  14.  4,  the  reddendum:  5.  the  clause  of  warranty;  6.  the  in  cuius 

Bntton,  100,  lOl.  ...  .  . 

Bract. li. 5.  to. 396a.  rci  testimonium,  comprehending  the  sealing;  7.  die  date  of 
PI.  Com.  Wrotes-    '  the  deed,  containing  the  day,  the  month,  the  year,  and  stile 

{pTvirxh^U^.     ^f  *^  ^'""Sy  ^''  ^f  ^^e  year  of  our  Lord;   (p)  lastly,  the 
ton's  case,  PL  Com.    clause  of  hiis  testibus;  and  yet  all  those  parts  were  contained 

(a)  6  Co.  43,  in  Sir     in  very  few  and  significant  words  (a),  hoc  fuit  Candida  iUius 
Anthony  Mildmay'8  .  \^^9  j 

case.   Vid.  sect.  e78.  otatisfides  et  simplicitas,  qu(E  pauculis  lineis  omnia  fidei  fir- 
(S  RoL  Abr.  83.)        ^^^„^^  posuerunt. 


The  fremues^ 


The  ofSce  of  the  premises  of  the  deed  is  twofold ;  first, 
rightly  to  name  the  feoffor  and  the  feoffee ;  and  secondly,  to 
comprehend  die  certainty  of  the  lands  or  tenements  to  be 
conveyed  by  the  feoffment,  either  by  express  words,  or  which 


(21)  Since  Sir  Edward  Coke*s 
time,  the  rate  of  interest  has  been 
cradnally  reduced  to  5  per  cent. 
See  21  Ja.  l.  c.  17.  12  Cha.  2.  c.  13. 
and  12  Ann.  st.  2.  c.  16.  Bat  a 
greater  rate  of  interest  is  still  al- 
lowable in  Ireland  and  our  Planta- 
tions. It  has  been  doubted  whe- 
ther the  12  Ann.  did  not  extend  to 
money  lent  on  lands  in  Ireland  or 
our  plantations,  where  the  mort- 
gage is  executed  in  Great  Britain ; 
but  the  14  Geo.  S.  c.  79,  declares 
all  snch  secoritiet  made  previously 
to  that  act  to  be  valid,  notwith- 
standing the  12  Ann.  where  the  In* 
terest  is  not  more  than  ttie  etta* 
blislied  rate  of  the  particular  place ; 
and  that  all  fiUure  securities  of  a 
like  kind  shall  also  be  validf  where 
the  interest  u  not  aM>re  than  6  per 


cent.    It  is  impossible  in  the  com- 
pass of  a  note  to  cite  the  numer- 
ous cases  on  the  statutes  of  usury. 
One  of  the  most  remarkable  for  the 
great  learning  and  Tariety  of  the 
arguments  is  that  of  the  Earl  of 
CheateHield  and  Jujisseii,  l  Atk.  din  • 
and  2  Yes.  325.— [Hargr.  n.  1.  4  a. 
(18).] 
[See  ante,  p.  25.  n.  (P).] 
(22)  See  tlie  observations  on  this 
part  of  the  Conunentary  in  Mad. 
Form.  Angl.  Dissert,  p.  5.  See  also 
on  the  subjects  of  ancient  deeds 
and  charters,  the  whole  of  the  same 
Dissertation,  and  Nich.  Engl.  Hist* 
libr.  2d  ed.  240.  Seld.  Jan.  Angl. 
b*  f .  c.  2  and  3,  to  which  may  b« 
added  JMUObn  ii«  Rs  Di^UmnUcL 
--{Hargr.  n.5.5a.] 
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may  by  reference  be  reduced  to  a  certainty ;  for  certum  est 

quad  cerium  reddi  potest  (t\    The  habendum  halh  also  two         Habendum, 

ports,  viz.  first,  to  name  again  the   feoffee ;    and  secondly,  to 

limit  die  certainty  of  the  estate. 

(r)  If  in  the  premises  lands  be  letten,  or  a  rent  granted,  the  1 83  a. 

general  intendment  is,  that  an  estate  for  life  passeth ;  but  if  ll^l^^^^'of7h^ 
the  habendum  limit  the  same  for  years  or  at  will,  the  hahen-  vninisea. 
dum  doth  qualify  the  general  Intendment  of  the  premises.  Thrcmiorton's  c  se. 
And  the  reason  of  tliis  is,  for  that  it  is  a  maxim  in  law,  ^^  ^'°*  *^5',Hk  ^£°\ 

'  ^  '  111.    2  Rol,  Abr.  6o.) 

that  every  man's  grant  shall  be  taken  by  construction  of  law 
most  forcible  against  himself. 

If  a  lease  be  made  (s)  to  two,  habendum  to  the  one  for  1 83  b. 

life,  the  remainder  to  the  other  for  life,  this  doth  alter  the  ge-  ^Joff]^.^&^Flit8r''3. 
neral  intendment  of  the  premises  (23),  and  so  hath  it  been  so  H.  8.  tit.  Joynt. 

^  .  Br.  5S.    Dyer,  fol. 

oftentimes  resolved.     And  so  it  is  if  a  lease  be  made   to  331.    Pi-  Com.  i60. 
two,  habendum  the  one  moiety  to  the   one,  and  the  other  ^o(J^i,.    2  Rol.  Abr. 
moiety  to  the  other,  the  habendum  doth  make  them  tenants  6^-68.    1  Leon.  10, 
m  common ;  and  so  one  part  of  the  deed  doth  explain  the 
odier,  and  do  repugnancy  between  them,  et  semper  expressum 
facit  cessare  taciturn  (24)  (q). 

llie  tenendum  at  this  day,  where  the  fee-simple  passeth,  6  a. 

Tenendum. 

(23)  Ace.  Perk.  sect.  174.—  Ante,  180  b.  (vol.  1.  p.  7«8,  729.) 
[Hargr.  n.  2. 183  b.]  189  a.  (vol.  1.  p.  758,  759.)  post, 

(24)  Ace.  sec.  298.  (ant.  vol.  1.  p.      299  b.— [Uargr.  n.  3. 183  b.] 
772.)    See  also  2  Co.  55  a.  and  b. 

(P)  The  premises  of  a  deed  contain  all  tliat  part  wbich  precedes  the 
hmenduMf  that  is,  the  date,  the  parties  names  and  descriptions,  the  re- 
cital, the  consideration  and  receipt  thereof,  the  grant,  the  description  of 
the  things  granted,  and  the  exception,  if  any.    4  Cm.  Dig.  S3.— [£d.] 

(Q)  where  the  habendum^  as  in  the  above  instances,  is  not  absolutely 
inconsistent  with  the  grant  in  the  premises,  it  it* ill  qualify  the  grant ;  but 
where  it  is  inconsistent  with  the  grant  in  the  premises,  as  if  a  grant  be 
made  to  A.  and  his  heirs,  habendum  to  him  for  his  /f/f,  or  to  him  and  his 
cxecators  for  years  ;  the  grant  in  the  premises  will  prevail,  and  tlie  habtn' 
dm  be  rejected.  8heph.  Touch.  98.  2  Prcst.  Conv.  439^  440.  But  tlie 
coarts  will  modify  in  constrnction  tlie  different  parts  ot  tlie' assurance, 
so  as  to  carry  the  intentions  of  the  parties  into  effect,  as  far  as  that  can 
he  done,  consistently  with  the  rules  of  law.  And  therefore  in  the  late 
case  of  Spyte  v.  Topham,  where  there  was  a  grant  to  one  person  with  an 
hubendmn  to  another  person ;  the  conrt  decided,  that  in  construing  the 
conveyance,  the  grant  which  was  repugnant  to  the  habendum^  should  be 
rejected  as  surplusage,  and  the  habendum  be  supported.  3  East,  115.  See 
farther,  with  regard  to  the  habendum,  Vin.  Abr.  Giant,  I.  K.  L.  and  M. 
Prest.  Ess.  on  Abstr.  p.  98,  and  a  note  by  Mr.  Powell  in  his  edition  of 
Wood's  Conveyancing,  hi  which  the  law,  with  regard  to  the  Ao^ciidiiiii,  is 
concisely  and  accurately  stated.— [£d.] 
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daue  •/  wmvmitff. 
Britton,  fot  lOi. 

Date, 


moat  be  of  the  chief  lords  of  the  fee(R),  And  of  the  red-- 
dendum  more  shall  be  said  in  hb  proper  place,  in  the  Chap* 
ter  of  Rents  (s).  Of  the  clause  of  warranty  more  shall  be 
said  in  the  Chapter  of  Warranties.  In  atjus  rd  iesiimotdum 
sigUlum  meum  apposui  was  added,  for  the  seal  is  of  tlie  es- 
sential part  of  the  deed.  The  date  of  the  deed  many  times 
^  *  antiquity  omitted ;  and  the  reason  tliereof  was,  for  that  the 

limitation  of  prescription,  or  time  of  memory,  did  often  in 
process  of  time  change ;  and  tlie  law  was  tlien  holdeo,  that 
a  deed  bearing  date  before  the  limited  time  of  prescnption, 
was  not  pleadable;  and  therefore  tliey  made  their  deeds 
without  date,  to  the  end  tliey  niight  allege  them,  within 
the  time  of  prescription  (t).  And  the  date  of  the  deeds 
was  commonly  added  in  the  reign  of  E.  2*  and  £•  3.  and 
80  ever  since. 


And  sometime  antiquity  added  a  place,  as  Datum  apud  D. 
which  was  in  disadvantage  of  the  feoffee ;  for,  being  in  gene- 
ral, he  may  allege  the  deed  to  be  made  where  he  will  (u). 

(R)  The  tenendum  is  now  of  very  little  tnc,  and  is  only  kept  in  by  ciift- 
tom.  It  was  foitnerly  used  to  express  die  tenure  by  iviiich  the  estate 
granted  was  to  be  held ;  vis.  ienendum  per  aerritium  militare,  in  lnirgmgi$j 
m  libera  etagU,  Sec,  But,  mil  these  being  now  reduced  to  free  and  com« 
mon  socage,  the  tenure  is  never  specified.  Before  the  statute  of  Qmm 
tmptortM  18  Edw.  t.  it  was  also  sometimes  used,  to  denote  the  lord  of  whom 
the  land  should  be  held ;  bot  that  statute  directing  all  future  pureliaiers 
lo  hold,  not  of  the  immediate  grantor,  but  of  the  chief  lord  of  die  fee, 
this  use  of  the  tenendum  has  been  also  antiquated ;  though  for  a  long  time 
after  we  find  it  mentioned  in  ancient  charters,  that  tlie  tenements  shall  bo 
beld^fe  emfUaUbna  domihix  feodi^  Madov.  Formul.  passim ;  bnt,  as  this  ex- 
pressed nothing  more  than  the  statute  bad  already  provided  for,  it  gra- 
dually grew  out  of  use.    'i  Bl.  Com.  !£98,  f99.— {£<<.] 

(S)  The  following  circumstances  are  necessary  to  make  a  good  reaer- 
vation : — Ist.  It  must  be  by  apt  words.  2d.  It  must  be  of  iomit  otiier 
thing  i«smng  or  coming  out  of  the  thing  granted,  and  not  apart  of  the 
thing  itself,  nor  of  some  thing  mning  out  of  another  thing.  Sd.  It  most 
be  of  such  a  thing  whereunto  the  grantor  may  l»ave  resort  to  distrain. 
4th.  It  most  Ite  made  to  one  of  the  grantors,  and  not  to  a  stranger  to  the 
deed.    Sliep.  Touch.  80.— [iui.] 

(T)  That  the  date  of  a  dc^d  is  r40t  conclusive  evidence  of  the  time  of 
execution,  see  Lord  Say  and  SeWg  case,  iOMod«40.  HaU\,  Casenote^ 
4  East,  477 ;  and  tliat  a  deed  may  be  d^ted  or  executed  on  a  Sunday  with> 
out  prejudice,  see  Drury  v.  Deftmlaine,  t  Taunt.  JSI;  for  the  statute 
99  Car.  4.  c.  7,  for  the  better  observance  of  the  lord's  day,  applies  to  pro* 
cess  and  proceedings  of  tlie  courts,  and  dealings  in  the  course  of  trade^ 
and  not  to  the  private  transactions  of  iudividnals,  as  between  themselves 
by  way  of  conveyance.    »  Prest.  Conv.  362,  363— [Ed.] 

(U)  It  is  not  absolutely  neces^ry,  that  a  deed  should  be  dated  ;  for  if 
a  4leod  has  no  date,  or  bears  an  inipossible  date,  it  will  take  effect  from 
the  time  of  its  delivery.  Cromteell  v.  Grunadenf  2  Salk.  46S.  If  two  deeds 
bear  the  same  date,  and  manifestly  contain  but  one  agreement,  that  deed 
•hall  be  presumed  to  have  been  first  executed,  which  will  best  support 
die  clear  intention  of  the  parties.    Taylor  v.  liordc^  l  Burr.  106. 

With  respect  to  the  parties  to  a  deed,  see  the  last  chapter ;  as  to  the 
description  of  the  things  granted,  see  ant.  vol.  1.  p.  199.  et  seq. ;  and  as  te 
the  clAttic  of  ezceptioo^  see  poft«  47  a,  143  a.  and  the  notes  tbcrc.— [£d.] 
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And  lastly,  antiquity  did  add  hits  testibm  in  the  continent  of  ciauu  ofhiU  testilmt. 

the  deed  after  the  in  cujm  rd  iestimoniufn,  written  with  the 

same  hand  that  the  deed  M'as,  which  witnesses  were  called, 

the  deed  read,  and  then  their  names  entered,     (t)  And  this  is  (0  Lamb,  exposit. 

called  charter-land ;  and   accordingly  the  Saxons  called  it  vid.  Forte»c.'ca.^s«! 

hockhnd,   as  it  were    bookland(^5);  which  clause  of  hiU  ««« Jhb  second  part  of 

;  ^  .  .  .  the  Institutes,  ca.  3d. 

festibas  in  subjects  deeds  continued  Until  and  in  the  reisn  i^£.  s.  c.  9.    8ee 
^,-^_-'..-,  .^,  ^     the  Second  Part  of 

of  U.  8.,  mit  now  is  wholly  omitted.  tlic  Institutes,  Marlb. 

cap.  6.  and  cap.  14. 

And  the  ancient  (charters  of  the  king,  which  (lassed  away  7  a. 

any  franchise  or   revenue   of  any  e^t^te  of  inheritance,  had         (*  ^*'  ^-^ 
ever  this  clause  of  hits  testibus,  of  the  greatest  men  of  the 
kingdom,  as  the  charters  of  creation  of  nobility  yet  have  at 
this  day.     When  kiis  testibus  was  omitted,  and  when  teste  me 
ipso  came  into  the  king's  grants,  you  shall  read  in  the  Second 
Part  of  the  Institutes  (26),  Magna  Charta,  cap.  38.     1  have  Deed  may  be  trcod 
termed  the  said  parts  of  the  deed  formal  or  orderly  parts,  for  JiS^K*"^*  ^^^"^^ 
tbat  tkey  be  not  of  the  essence  of  a  deed  of  feolBTment ;  for 
if  such  a  deed  be  without  premises^  habendum,  tenendum, 
reddendum,  clause  of  warranty,  the  clause  of  in  cujus  rei 
ttstimonium,  the  date,  and  the  clause  of  hiis  testibus,  yet  the 
deed  is  good,    (u)  For  if  a  man  by  deed  give  lands  to  ano-  («)  Mtm>r,  cap.  1. 
ther  and  to  his  heirs,  without  more  saying,  tliis  is  good,  if  he  J^J|  \'  ^lanvilf  lib. 
put  his  seal  to  the  deed,  deliver  it,  and  make  livery  accord-  J.?-  ^P'  }^'    Bnici. 

■^  ...  ,  lib.  5.  fol.  396. 

ingly.     (x)  So  it  is  if  A.  give  lands  to  have  and  to  hold  to  B.  Fleu,  lib.  6.  cap.  32, 
and  his  heirs,  tliis  is  good,  albeit  the  feoffee  is  not  named  or  aUkolfch  the  grantee 
in  the  (27)  premises.      And   yet  no  well  advised  man  will  ^^Hu'.^'*''*^'*' 
trust  to  such  deeds,  which  the  law  by  construction  maketh  (')  Vid.  Tearmes  of 

the  Law,  vet  b.  Faits. 

Sx«-.-  ^iLj  ...vf^  ....  ^^    Vid.  GlanvtI.  Ub.  10. 

!5)  See  further  as  to  bocJcMnd         (S7)  Tlie  caAcs  in  3  Leon.  3S,  ^^^  ^2.    Mirr.  ca.  1. 

faikland.  Kcliq.  Spetm.  12.  39.  and  2  Ro.  Abr.  66,  pi.  13,  are  am-  gl^i^  3.  and  cap.  3.' 

and  Dalrymp.  Feud.  Prop.  9.    In  tra.    Ibat  in  Cro.  £lii.  902  and  /^  RoL  Abr.  66.  pi. 

this  last  book    the  very   spirited  917,  also  seems  contra  on  the  first  \^^    q^^  ^^^  9Ca») 

writer  attempts  a  new  distinction  reading ;  though,  on  examinaUon, 

betti^n  the  two  kinds  of  land,  and  the  question  appears  to  have  been 

to  shew  that  boekland  or  thane  hmd  rather  on  the  manner  of  pleading 

mnftmial^  and  that/oU;  or  receland  the  deed,  than  on  the  operation  of 

wat  oUodioi.— [Hargr.  n.  6.  6  a.  it.    But  in  Car.  Rep.  las,  there  ia 

(«6)l]  a  case  of  the  21  and  fi2  £liz.  in 

(t6)  In  the  Second  Institute,  Sir  which  tlie  two  chief  justices  and 

Edward  Coke  seems  to  think,  that  the  chief  baron   certified    to  the 

the  clause  of  tette  me  ipso  was  first  chancellor,  that  a  lease  was  good 

introduced  into  the  king's  grants  in  in  law,  though  the  lessee  was  named 

the  time  of  Richard  Uie  seiroad :  in  tlie  hiUfendtim  only  ;  and  the  case 

bat  Mr.  Madoa  dates  the  use  of  it  in    Allen,  41,  u  also  with  Lord 

nnch  earlier,  and  gives  an  instance  Coke.—  [Hargr.  n.  3«  7  a.  (.33).] 
in  tiM  reign  of  Richard  ihe  first.         [Et  vid.  ace.  Sheph.  Tonch.  75. 

See  t  Inst.  77.  and  Mad.  Form.  Spy^e  v.  Topham,  3  £ut.  lld.l«i* 

Anglic.  Dissert,   p.  3S.--[Kargr.  [£</.] 
a.  2. 7  a.  (3S>] 
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good,  ut  res  magU  valeat;  but  M'ben  form  and  substance 
coucttT,  then  is  tlie  deed  fair  and  absolutely  good. 

Ancient  deeds  hating  tm  in  ancient  charters  of  feoffment  there  was  never  mention 
9ery!^!r7f  Uvery  of  '  ™*de  of  the  delivery  of  the  deed,  or  any  livery  of  seisin  in- 
«ftftiiy  mupicumM.  dorsed ;  for  certainly  the  witnesses  named  in  the  deed  were 

witnesses  of  both :  and  witnesses,  eidier  of  delivery  of  the 
deed,  or  of  livery  of  seisin,  by  express  terms  was  but  of 
later  times,  and  the  reason  was  in  respect  of  the  notoriety 
of  the  feoffment.  i\nd  I  have  known  some  ancient  deeds  of 
feoffment,  having  livery  of  seisin  indorsed,  suspected,  and  after 
detected  of  forgery.  As  if  a  deed,  in  the  stile  of  the  king, 
name  him  defenwrjidei  before  13  H.  8.,  or  supreme  head  be- 
fore 20  H.  6.,  at  which  time  he  was  first  acknowledged  su- 
ft  H.  8.  cap.  16.     preme  head  by  the  clergy,  albeit  the  king  used  not  the  stile 

of  supreme  head  in  his  charters,  &c.  till  22  H.  8.,  or  king 
of  Ireland  before  33  H.  8.,  at  which  time  he  assumed  die 
title  of  king  of  Ireland  (28),  being  before  that  called  lord  of 
Ireland,  it  is  certainly  forged ;  et  sicdc  smUibui. 

7  b«  Very  necessary  it  is  that  witnesses  should  be  underwritten 

or  indorsed,  for  the  better  strengthening  of  deeds,  and  dieir 

names  (if  they  can  write)  written  with  their  own  hands.    For 

Lhrery  of  seisin  inci-   Lively  of  Seisin,  see  beieafter,  sect.  59»9  and  for  Deeds, 

vicL  sect.  5SI.  ^^^  ^'9  ^^  of  Conditional  Deeds,  see  our  author  in  his 

Chapter  of  Conditions. 

(SB)  See  sate,  voL  1.  p.  67,  a.  (4% 
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OF  WARRANTY. 


A 


WARRANTY  is  a  covenant  real  annexed  to  lands  or  305  a. 


tenements,  whereby  a  man  and  his  heirs  are  bound  to  war-  I>C^'»i**<»o/ttarra»*y. 

^      '  -      _  ^  ^     .    _,  .      Bract,  lib.  2.  fol.  37. 

rant  the  same  ;  and,  either  upon  voucher,  or  by  judgment  m  Lib.  5.  foi.380,  38i> 
a  writ  of  warrantia  carta,  to  yield  other  lands  and  tenements  f^'  ^  ^3!  *  Lib.  7. 
(which  in  old  books  is  called  tn  excambio)  to  the  value  of  ^*P-  *>  ^  .}f^'  ^' 

-^  cap.  4.    Britton,  cap. 

those  that  shall  be  evicted  by  a  former  title,  or  else  may  be  ie3.  fol.349, 2do,&c. 

,  .  r       »    ..      /    V  &  fol.  88.  106  b.  196, 

used  by  way  of  rebutter  (a).  i9r.    Fleta,  lib.  5. 

_._^,^^^^^_^^.,^__^_........^_^_......^_^__^_^...___.„.  cap.  15.    Lib.  6.  cap. 

,  *  X  «r  ...  23.    Mirr.  cap- «. 

(A)  warranty  was  the  obligation  which  the  lord  lay  nnder,  on  receiving  g^ct.  17.    38  E.  3.  21. 
homage,  to  defend  his  tenant  in  the  lands  held  of  him ;  or,  if  be  conld   45  £.  3,  ig. 
not,  to  give  him  a  recompcnce  of  eoiial  valne  in  other  lands :  our  law  went 
no  farther;  but  the  feodal  law,  it  the  warrantor  had  no  lands  to  give  in 
exchange,  obliged  him  to  pay  the  value  in  money.    Sulliv.  Lect.  xii.  119. 
Anciently,  every  kmd  of  homage,  when  received,  but  not  before,  bound 
the  lord  to  acqnittal  and  warranty ;  that  is,  to  keep  the  tenant  free  from 
distress,  entry,  or  other  molestation,  for  services  due  to  the  lords  para- 
mount, and  to  defend  his  title  to  the  lands  against  all  others ;  but  in  sub- 
sequent times,  tlie  implied  acquittal  and  warranty  were  peculiar  to  that 
species  of  homajre,  which  is  called  homage  ancestrcl.    Ant.  vol.  1.  p.  264. 
n.  18.    Warranties  are  of  two  kinds,  viz.  tcarrantiea  in  law,  either  by 
homage  ancestrel,  or  by  words  in  the  deed,  which  the  law  construes  to 
import  warranty ;  and  warranties  in  deed^  which  depend  on  a  special  con- 
,  tract.    These  last  were  substituted  in  the  phice  of  the  former.    For  as  by 
every  alienation,  either  of  the  lord  or  tenant,  the  mutual  connexion  be- 
tween the  two  bloods  was  extitiguished,  and  warranty  by  homage  ancestrel 
consequently  gone  (ant.  vol.  1.  p.  377.  n.  1.),  the  tenant  wotdd  not  attorn 
to  his  lord's'grant  when  the  lord  aliened,  nor  a  new  tenant  accept  of  a 
grant  from  an  old  tenant  of  his  tenancy,  without  an  express  warranty, 
binding  in  the  first  case  the  new  lord  and  his  heirs ;  in  tlie  latter  the  old 
one  and  his  heirs.    Afterwards  the  making  of  these  warranties  was  ex- 
tended to  persons  between  whom  thera  was  no  feudal  connexion ;  as  if  a 
man  aliened  lands  to  hold  of  his  lord.    Here  the  grantee  held  of  the  lord 
of  the  grantor,  and  not  of  the  grantor ;  and  therefore,  as  he  had  nothing 
to  bind  the  lord  to  warranty,  would  insist  on  an  express  warranty  from 
the  grantor  and  his  heirs.    Sulliv.  Lect.  xii.  120, 121.    Houard  Anciennea 
iMx  des  Francis,  lib.  3.  c.  13.    Gilb.Ten.  133,  134.  154. 

Express  warranties  are  contracts  which  have  all  the  import  and  effect  of 
the  feudal  contract  between  the  lord  and  tenant.  For,  1st.  they  rebut 
snch  warrantor  and  his  hsirs  from  claiming  any  right  in  the  land  ;  and  as 
in  homage  ancestrel  the  rule  was  komoffium  rq^eUit  perauintum,  so  the  ex- 
press warranty  repels  the  ancestor  from  claiming,  ana  not  only  Mm,  bnt 
the  heir,  though  the  right  were  not  in  the  ancestor.  And  as  in  homage 
ancestrel,  where  the  heir  received  homage,  he  could  never  set  up  a  titie 
to  the  land  itself;  so  here,  in  the  express  warranty,  the  heir  is  presumed 
to  receive  a  recompcnce,  and  therefore  is  barred  if  he  does  not  claim 
during  the  life  of  his  ancestor ;  and  this  is  the  more  reasonable,  because 
such  rccompences  were  anciently  in  lands,  which  did  of  right  descend  to 
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a\Mt,303b.   jRol.       Rebouier  18  a  French  word,  aud  is  in  Latin  repelhre,  to 

Abr.  775,  776.    Cro.  .      .  .  -T  ^ 

Jac  4.)  repel  or  bar;  that  is^  in  the  understanding  of  the  common  law, 

the  heir ;  and  if  the  ancestor  dir]  alien  them,  the  heir  mnst  clAim  his  own 
during  the  life  of  his  ancestor;  otherwise  he  could  never  ciainn  it,  inasmuch 
as  this  was  the  whole  time  of  limitation  for  the  heir  to  challenge  his  own  in 
this  case.  But  though  the  warranty  bars  the  right  of  entry  or  right  of 
action  in  the  heir,  yet  it  docs  not  bar  a  title  of  entry  for  a  condition 
broken,  or  for  mortmain,  forfriturc,  esclicat,  or  the  like.  For  the  fcndal 
contract  only  barred  all  the  lord's  right  to  the  lands  ;  but  it  did  not  bar 
his  title  of  entry  for  condition  broken,  forfeitures,  escheats,  or  the  tike. 
And  the  express  warranty  can  go  no  fartlier  than  the  warranty  implied  in 
tlie  feudal  contract,  since  it  came  in  the  pla^e  of  it. 

The  second  operation  of  warranty  is  oy  wny  of  voucher ;  for  as  in  the 
fendal  contract  tlie  tenant  vouched*  the  feudal  lord  to  defend  his  pos- 
session ;  so  in  the  express  warrant}*,  the  purchaser  vouches  bis  warrantor, 
who  takes  the  defence  of  the  estate  upon  him ;  and  as  no  mao  conhl 
vtfuch  the  lord  hot  the  tenant,  »o  no  man  can  vouch  the  warrantor,  but 
he  who  brings  bin  self  within  the  words  of  the  contract;  bec»usetb(Te 
is  no  contract  to  defend  the  possession  to  any  body  else.  But  as  the  lord, 
by  acceptance  of  homage  from  the  disseisor,' was  barred  fi  oni'  claiming  (lie 
lands,  so  the  warrantor,  having  received  a  recompencCy  is  rebutted  from 
claiming  the  land  itself. 

The  third  operation  of  warranty  is  by  writ  of  warraiUia  charUe  (wfaicli 
also  can  only  be  brought  by  the  party  to  such  contract)  ;  for  the  tenant  by 
homage  ancestrel  might  have  had  bis  warraniia  ekariet  against  his  lord,  to 
subject  the  lands  of  his  lord  to  answer  the  feudal  contract.  And  when  the 
assise  was  invented,  in  which  a  man  could  not  vouch  ;  and  when  also  by 
Westm.  1.  c.  40.  a  man  could  not  vouch  out  of  the  degrees,  unless  in  botft 
cases  the  party  was  present.  Booth,  278  ;  then  tliis  writ  came  more  into 
use ;  and  upon  such  actions,  where  they  could  not  vouch  and  have  process 
ad  warraniitandainj  they  requested  a  plea,  and  the  same  was  done  in  the 
case  of  express  warranty.  But  it  is  to  be  observed,  that,  in  case  the  war- 
rantee is  impleaded,  he  mnst  request  a  plea ;  and  when  he  has  so  done, 
he  may  bring  his  warraniia  chartet,  and  recover  at  any  time  till  execution 
actually  executed.  But  if  he  be  turned  out  of  possession,  then  be  can 
have  no  warrantid  charia  ;  for  the  warranty  in  the  feudal  contract  is  to  the 
tenant,  and,  in  resemblance  thereof,  the  express  warranty  is  only  to  the 
tenant  of  the  land.  F.  N.  B.  135.  B.  n.  c.  Oilb.Ten.  134—139.  131—133. 

The  manner  of  taking  advantage  of  this  obligation  of  the  lords  by 
voucher,  which  still  remains  in  our  law,  (the  other  method  by  disuse  bemg 
antiquated)  was  shortly  thns  :  When  the  tenant  in  possession  is  impleaded 
for  the  lands  by  a  stiranger,  who  claihis  them  as  his  inheritance,  he,  the 
tenant,  appears,  defends  his  right,  and  vcncheSy  that  is,  calls  in  his  lord 
to  warrant  the  lands  to  him.    If  the  lord  appears  gratis,  and  enters  into 
the  warranty,  as  he  ought,  if  he  is  bound  to  warranty,  the  tenant  has  no 
more  to  do  in  the  defence  of  the  suit.    It  is  the  lord's  bnslness.    Against 
him  the  stranger  declares,  and  prosecutes  the  suit.    He  defends,  and  it 
is  found  againt  him,  either  by  leg^al  trial,  or  default  for  want  of  appear- 
ing ;  and  nie  judgment  the  cotirt  gives  is,  that  the  demandant  or  stranger 
shall  recover  the  lands  demartded  a^^ainst  the  tenant,  and  that  the  tenant 
shall  recover  lands  of  equal  value  from  the  lord,  or  vouchee,  as  he  is 
termed,  because  he  is  voeatvs,  or  called  in  to  take  upon  himself  the  de- 
fence.   If  the  lord,  who  is  to  warrant,  does  not  appear,  he  is  summoned 
till  he  does;  or  if  he  appears,  and  will  not  enter  gratis  into  tlie  warranty, 
the  tenant  is  to  shew  how  he  is  bound  to  warrant ;  which  must  he  either  b^ 
homage  ancestrel,  or  by  his,  or  his  ancestor's  express  covenant  *,  and  aotiJ 
this  was  determined,  tlie  Suit  of  the  dtaiandant  was  suspended ;  because 
as  yet  it  was  uncertaui  who  was  obliged  to  defend  the  lands.    So  that  in 
a  jadgment  of  this  kind,  there  were  in  fact  two  judgments,  one  against 
the  tenant,  who  was  to  give  np  the  landd;  and  another  against  the  lord, 
who  was  to  give  lands  equal  in  valne.    But  there  might  be  three  or  more 
judgments,  as-there  might  be  two  or  more  vouchers ;  as  if  there  he,  in 
respect  to  land,  A.  B.  and  C;  A.  lord  paramount  or  superior,  B.  mesne, 
that  is,  tenant  to  A.  and  lord  to  C.  ;  and  C.  tenant  para  vail,  that  is,  tbo 
actual  possessor  of  the  land.    Here,  if  D.,  a  stranger,  brings  hi*  action 
against  C.  the  tenant,  who  vonclies  his  lord  B.  the  mesne,  vho  enters 
into  warranty,  and  vouches  A .  the  lord  paramount^  who  enters  into  var« 
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the  actioD  of  the  heir  bj  the  warranty  of  bis  ancestor ;  and 
this  is  called  to  rebut  or  repel,    (a)  Britton  sahb,  Garranter  («)  BritL  fol.  i9r  K 
en  tin  sence  signifie  a  defender  son  tenant  en  sa  seimn,  et  en 
outer  sence  signifie  que  si  it  ne  defende,  que  le  garrant  luy 
soit  tenue  a  eschanges,  et  de  faire  son  gree  a  la  vaillaunce. 
(b)  Bracton  saith,  fVarrantixare  nihil  aliud  est,  quam  de-  (^)  Braet.  lib.  5^  foT. 
fendere  et  acquietare  tenentem  qui  warrantum  vocavit  in 
seishia  sua.      (c)  Fleta  saitb,  Warrantizare  nihil  atiud  est  (c)  FletB,  Bb.  5.  cip. 
quam  possidentem  vocantem  defendere  et  acquietare  in  sua 
seisina  vel  possessione  erga  petentem,  l^c,  et  tenens  de  re 
warranti  excambium  habebit  ad  valeniiam. 

Note,  that  by  the  civil  law  every  roan  is  bound  to  war-  102  a. 

rant  the  thing  that  he  selleih  or  conveyeth,  albeit  there  be  ^^S^llJ^SifA?* 


no  express  warranty  (b)  ;  but  the  common  law  biudetb  him  c<(^fa«ry«ff« 

not^  unless  there  be  a  warranty,  either  in  deod  or  in  law ;  for  (Cro.  Jam.  4.  i  RoL 

caveat  emptor^  ^^*  ^^   F.  N.  B. 

It  is  to  be  observed,  that  there  be  two  kinds  of  war-*  S65a. 

. ,    netiweraknis^ 

ranty,  amd  fails ;  D.  will  recover  the  land  from  C,  C.  will  recover  in  tjv  ^  f%  g|  v^v^ 
▼aloe  from  B.  and  B.  will  recover  in  valne  from  A. ;  and  lo  oo  if  there  be  «-J  Jw  tm  »  V^^iTx 
more  voucher*.    Snlliv. Lcct.xii.  120.  ***"  l*-«-^l»»-/ 

As  to  the  distinction  between  lineal  and  collateral  warranty,  see  post, 
373  b.  With  respect  to  the  doctrine  of  warranty  at  the  civil  law,  see 
iiote(B),  infra.---[£d.] 

(B)  Warranty  in  the  civil  law,  according  toDomat,  is  the  obligation 
of  the  seller  to  pnt  a  stop  to   the  eviction  and  oUier  troubles  wUch 
the  bnyer  suffers  in  his  possession  of  the  thing  pnrehased.    iDomat, 
b.  X.  t.  <•  s.  10.  p.  79.    Eviction  is  defined  to  be  the  loss  which  the  buyer 
suffers,  either  of  the  whole  thing  that  is  sold,  or  of  a  part  of  it,  owing  to 
the  right  which  a  third  person  has  to  it.    Tlie  other  troubles,  says 
the  above  writer,  are  those  which,  without  touching  the  property  of 
the  thing  sold,  diminish  the  right  of  Uie  purchaser ;  as  if  any  one  pre- 
tends a  right  to  the  umfruct  of  lands  that  are  sold,  to  a  ground  rent,  a 
service,  or  other  charges  of  the  like  nature.    The  buyer,  from  whom  the 
thing  is  thus  evicted,  or  w1k>  is  troubled  in  his  possession,  or  in  danger  of 
being  so,  has  his  remedy  against  the  seller,  who  ought  to  warrant  him. 
This  vrarranty  is  of  two  kinds ;  1st.  warranty  ni   iawy  so  called  be- 
cause the  seller  is  bound  to  it  by  law,  although  the  sale  makes  no  men* 
tioD  thereof;  2dly.  warranty  by  deed^  or  covenant,  sndh  as  the  sdler  and 
buyer  are  pleased  to  regulate  among  themselves.    If  the  purdmser,  who 
is  molested,  suffers  hin^lf  to  be  condemned  by  default,  or  if  he  does 
not  give  notice  to  the  seller  of  the  action  brought  against  him,  or  consents 
to  a  reference,  or  in  any  other  manner  prejudices  the  condition  of  his 
voocbee,  he  cannot  demand  warranty  against  an  eviction,  for  which  he 
has  no  body  to  blame  but  himself.    But  the  purchaser  is  only  bound  tgi 
give  notice  to  the  seller  of  the  disturbance  that  is  given  him,  and  is  not 
bound  either  to  defend  the  action,  or  to  appeal,  if  he  is  condemned.  And 
whether  he  defends  it  or  not,  the  seller  will  remain  bound  to  warrant 
him  against  the  event.    And  if  the  purchaser  discovers  that  the  seller  has 
sold  him  that  which  belongs  to  anotiier  person,  and  which  the  seller  knew 
to  l)e  such,  he  may  bring  his  action  against  the  seller,  although  he  be  not 
«8  yet  disturbed  in  his  possession,  to  oblige  him  to  remove  me  danger  of 
the  eviction,  and  to  recover  the  damages  which  he  nmy  suffer  by  such  % 
sale.    1  Domat,  b.  1.  t.f.  s*  10.  p.  78.-8S.— [Kdv] 
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ranties^  diat  u  to  say,  varraniia  expressa  ei  tadiOy  rol- 
garly  said  warranty  in  deed^  because  tbey  be  expressed ;  and 
warranties  in  law^  because  the  law  dodi  tacitly  imply  them. 

(s^Roi.  Abr.  738.        ^^^^  '^^   warranties  in  law  more  shall  be  said  hereafter  in 
Sid.  178.  Cro.  Ja.  4.  iJiij   chapier.      As  for  promises  or  contracts    annexed    to 

Ante,  101  b.    Post,  r  i- 

384  a.«  iRoi.  Rep.     chattels  real    or    personali    tbey  are   not  intended   by  our 

316.     Cro.  Jac.  .S86«  .\  t^i  ^*  •         ^      %    ^  t  i-i 

3  hui&t.  95.    Poph.    author,  but  only  warranties  coocermng  freeholds  and  mhe- 

143.     Bridg.  128.  ritnnrM 

Owen,  60.    3  Mod.      "W«C^»- 
261.    S.  C.  Shower^ 
68.) 

S66  a.  A  warranty  may  not  only  be  annexed  to  freeholds,  or  in- 

To  whauhtJgt  Umay  l^critances  corporeal,  which  pass  by  livery,  as  houses  and 
be  annexed,  lands,    but   also  to  freeholds    or  inheritances  incorporeal, 

(2  Rol.  Abr.  744.  ,  •  /    r      •  .    '         j  A   .  . 

Hob.  i4«  28.  which  lie  m  grant,  as  advowsons ;  and  to  rents^  commons, 

^  estovers,  and  the  like,  which  issue  out  of  lands  or  tenements. 

And  not  only  to  inheritances  in  esse,  but  also  to  rents,  com- 
mons, estovers,  8cc.  newly  created  (c).  As  a  man  (some  say) 
may  grant  a  rent,  &c.  out  of  land  for  life,  in  tail,  or  in  fee, 
with  warranty ;  for,  although  there  can  be  no  title  precedent 
to  the  renty  yet  there  may  be  a  title  precedent  to  the  land,  out 
of  which  it  idsuetb,  before  the  grant  of  the  rent,  which  rent 
may  be  avoided  by  the  recovery  of  the  land;  in  which  case 
the  grantee  may  help  himself  by  a  warrantia  carta,  upon  the 

2  H.  4.  13.    30  H.  8.  especial  matter.     And  so  a  warranty  in  law  may  extend  to  a 

Dier  41.  Temps  E.  1.       "^  ,     ,  -r  i 

Admeasurement  16.     reut,  &c.  newly  created ;  and  therefore  if  a  rent  newly  ere* 

32  E  1    Voucher 294.  • 

SO  R.  1.  Exchange  ^^^^  ^^  granted  m  exchange  for  an  acre  of  land,  this  ex^ 
29A  ^isVV's  B  ^''^"S®  is  good,  and  every  exchange  implielh  a  warranty  in 
134.   Poat,  50  b.        law.     And  so  a  rent  newly  created  may  be  granted  for  owelty 

101  b.  308  iiota.  ^ 

Post,  389  a.)  of  partition, 

*S66  b.  *  A  man  seised  of  a  rent-seek  issuing  out  of  the  manor  of 

45  E.  .'^  Voucher  72.  ^^^^f  taketh  a  wife,  the  husband  releaseth  to  the  terre-tenant, 
K^  ''\  l-^  I  ^^n^*  ^'  ^^^  warranteth  tenementa  pncdicta,  and  dieth,  the  wife 
21  ii.7.  9.   r^H.  r.  4.  brlngetha  Writ  of  dower  of  the  rent,  the  terre-tenant  shall 

7  H.  4.  17.     10  E.  4.  ,       ^         ,  1.     .       .  1  ,1  r  • 

(J  b.  .  I  £.  4  to.  vouch,  for  that  albeit  the  release  enured  by  way  of  extin- 
Lier  42.  ^(2  ReL  ^*  guishmeut,  yet  the  warranty  extended  to  it ;  and  by  warranting 
Abr.  744.)  of  the  land,  all  rents,  &c.  issuing  out  of  the  land,  that  are 

(C)  An  Interest  is  said  to  be  created  de  novo  when  it  is  irranted,  and  the 
time  of  coiUinuaijce  marked  by  the  same  iastrumcnt.  cin  the  contrary, 
anintKieitiflsaid  to  be  already  existing,  inesaty  wlien  it  is  created,  aud 
the  time  of  cootinaance  granted  at  one. time;  and  Ihe  same  interest  it 
granted,  or  transferred,  for  all  the  time,  or  some  particular  portioaof  ity 
at  lome  future  period.    Frest*  E»U  lO,— -[£4*J 
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flisspended  or  discharged  at  the  time  of  the  warranty  created, 
are  warranted  also. 

(d)  A  warranty  doth  not  extend  to  any  lease,  though  it  be  3Sga. 
for  many  thousand  years,  or  to  estates  of  tenant  by  statute  i  h! Vf  12  2"  ^*' 
staple,  or  merchant,  or  elegit^  or  any  other  chattel,  but  only  ^^  JJ-  '^-  ^^'  i^- 

to  freehold  or  inheritances,  as  it  appeareth  in  all  Littleton's  22.   43  K.  3.  25.  per 
cases  which  he  putteth  in  this  chapter.     And  this  is  the  rea-  is^h/tI^q.    Ub.  To!* 
son,  that  in  all  actions  which  lessee  for  years  may  have,  a  ^^}'  ^^'   (Ante,  101. 
warranty  cannot  be  pleaded  in  bar,  as  in  an  action  of  trespass,  2  Sannd.  100.) 
or  upon  the  statute  of  5  R.  2.,  and  the  like.     But  in  those 
actions  when  the  freehold  or  inheritances  do  come  in  question, 
there  the  warranty  may  be  pleaded :  but  in  such  actions  which 
none  but  a  tenant  of  the  freehold  can  have,  as  upon  the  sta- 
tute of  8  H.6.,  assise,  or  the  like,  there  a  warranty  may  be 
pleaded  in  bar  (d). 

(e)  It  is  to  be  known,  that  upon  every  conveyance  of  lauds,  371  a. 
tenements,  or  hereditaments,  as  upon  imes,  feonments,  gifts,  j^  ,„^y  ^^  ^nade. 
&c.  releases  and  confirmatioiis  made  to  the  ^tenant  of  the  (3  Rep.  59.    Post, 
land,  a  warranty  may  be  made,  albeit  he  that  makes  the  re-  (f)uRd!  Voucher 
lease  or  confirmation,  halh  no  right  to  the  land,  &c. ;  but  g^f "  la^E^^f 'ibid^6\ 
some  do  hold,  tliat  by  release  or  confirmation,  where  there  is  '^oE.3.  52.    21  E.  3. 

,  .  27.     n  H.  4.  2'i. 

no  estate  created  or  transmutation  of  possession,  a  warranty  44  E.  3.  Cont.  de 

-  1    ^    .1         •         y  V  Vouch.  22.  12  H.  7.  It 

cannot  be  made  to  ttie  assignee  (e)«  Vid.  sect.  733.  738* 

•ho.    (Post,  385a.) 

*371b. 
ALSO,  where  U   is  contained  (I)  in  divers  deeds  these    LITTLETON. 
words  iti  Latia,  Ego  el  haeredes  mei  (2)  warraiitizabimua  et  [Sect.  733.  583b.] 
in  peipetuum  defendemus ;  fr  is  to  be  seen  what  eject  this  By  what  words  creattd. 
trord  (defendemus)  hath  in  such  deeds;  and  it  seemeth  that  it 
hath  not  the  effect  of  warranty,  nor  comprehendeth  in  it  (3) 

(1)  mott^motty  L.  atnd  M.  and  (S]4'^.  added  L.  and  M.  and  Rob. 
Roh.  (3)  2a  not  id  L.  and  M.  nor  Roh.. 

(D)  A  warranty  cannot  be  annexed  to  chattels  real  or  personal,  for  if 
a  nan  warrants  tli«ni,  the  party  sliall  have  oovenanty  or  an  action* 
Bpon  the  case.  Post,  lOl  b.  Also  a  warranty  cannot  be  annexed  to  a 
copytiold  estate ;  for  it  is  only  an  estate  at  wiU,  to  which  no  warranty^ 
can  be  annexed  of  common  right,  nor  is  any  estate  less  than  a  freehold 
capable  of  it.  And  a  sarrenderec  of  a  .copyhold  comes  in  en  U  po$i  by 
the  lord, and  not  en  leper  by  theparty.  Treat,  of  Ten.  163.  See  Vin.  Abr. 
Copyhold  (H.  a.)  pi.  9.  A  feoffee  with  warranty  cannot  take  advantage 
of  the  same,  unless  he  is  tenant  of  the  land.    96  H.  8.  3.  b. — [Ed,J 

(E)  But  the  law  is  otherwise ;  for  if  A.  be  seised  of  lands  in  fee,  and  B. 
release  to  him,  or  confirm  his  estato  in  fee  with  warranty  to  him,  hia 
heirs  and  assigns,  this  warranty  is  good,  and  both  the  party  and  hi9  ai* 
ligiiee  shaU  T9vch.  Post,  385  a.— [£d.] 
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tie  cause  of  warranty ;  for  if  it  should  be  so,  that  it  toait 
the  effect  or  cause  of  warranty,  then  it  should  (4)  be  put  infa 
some  fines  levied  in  the  hinges  court ;  and  a  man  never  saw  (3> 
that  this  word  (defendemas)  was  in  any  fine,  bat  only  this 
VDr£{(waiTanti2abimu8);  by  which  it  seemeth,  that  this  won! 
(6)  and  verb  (warrantizo(7))  maketh  the  warranty,  and  is 
the  cause  of  warranty,  ofid  no  other  word  in  our  law. 

SMsu  Here  Litdeton  draweth  an  ailment  from  the  form  and 

words  of  a  fine  ;  and  his  reason  is  this :  that  seeing  that  a 
fine  is  the  highest  and  surest  kind  of  assarance  in  law,  if  de-- 
fendemus  had  the  force  of  a  warranty,  it  would  have  been 
contained  in  fines;  and,  on  the  other  side,  seeing  this 
word  wcnrantizo  is  contained  in  fines  to  create  a  warrantr. 
that  therefore  that  word  doth  imply  a  warranty,  and  not 
the  other  (f). 

383  b.  ''jEJgo  et  httredes  met  warrantizabimus,  et  in  perpetuum  de^ 

fendemusr    Wherein  three  things  are  to  be  observed.    First, 

that  haredes  met  are  words  of  necessity,  for  otherwise  the 

(/)  6  E.  3.  Vouch,     heirs  are  not  bound  (o).    (f)  Secondly,  though  in  the  clause 

26^!   14  H.  4.  15.  '    ^^  ^^  warranty  it  be  not  mentioned  to  whom,  8cc.  yet  shalt  it 

(4)  mHU^'mate,  L.  and  M.  and  (6)  tt  verbe,  not  in  L.  and  M.  nor 
Roh.  Rob. 

(5)  eeo,  not  in  L.  and  M.  nor         (7)  at,  ifc.  added  L.  and  M. ;  Spc, 
%  Roh.  only  added  in  Rob. 

(F)  The  word  loarraiil,  when  properly  applied^  has  a  particnbn*  tense  ; 
nut  it  haa  in  general  a  farther  sense ;  and  therefore  it  is  not  necessary  to 
understand  trammfy  in  a  deed  or  covenant  barely  as  a  warranty  of  the 
title  to  the  realty :  but  it  shall  be  taken  aecumdum  suijeciam  wuU€rimm, 
Thus,  in  the  case  of  iVilUamaon  ▼.  CodringtWy  l  Ves.  511.>  wbereavolon- 
tary  settlement  was  made  in  America,  with  a  clause,  whereby  the  settlor 
obliged  kimtelfy  his  Aetrr,  executon,  and  admimstnUiirtf  to  warrant  ami  for 
evrr  drfend  the  planiation^  negroet^  ^oftle^  ttaek,  &c.,  the  court  observed, 
**  Here  are  chattels  to  be  warranted  in  this  deed ;  some  of  which  are  cer- 
tainly personal  things,  as  cattle,  horses,  <Sec.  though  negroes  in  some  instances 
are  considered  as  annexed  to  the  plantation.  Then  there  are  words  binding 
his  executors  and  administrators ;  which  must  be  rejected,  if  to  be  con- 
strued as  a  mere  real  warranty  of  the  land.  This  clause  therefore  is  in- 
consistent with  that  narrow  construction:  nor  is  it  penned  as  a  real  war« 
ranty,  which  is,  *  I  do  for  myself  and  my  heirs  warrant  such  land ;'  ii^re. 
the  ^ords  are,  '  I  do  oblige,'  Sec,  which  amounts  to  the  same  as  ^I  cove- 
nant,' &c.  for  many  other  words  in  a  deed  will  amount  to  a  covenant, 
besides  the  word  covenant ;  as  '  I  oblige,'  agree.  This  then  is  barely  a 
covenant  for  himself,  his  heirs,  executors,  and  administrators,  to  war- 
rant ;  which  word  must  be  construed  in  a  larger  sense  than  warranty  in  a 
strict  legal  sense,  as  large  as  defend.  That  construction  a  court  of  law  or 
equity  will  put  on  it."    Per  Ld.  Uardw.  1  Ves.  516.— [£d.] 

(G)  If  a  man  covenant  for  himself  and  his  heirs  with  another  and  his 
heirs  to  warrant  the  land,  this  is  a  warranty  to  the  heirs,  and  they  shall 
vouch,  notwithstanding  that  the  word  *'  heirs*'  does  not  immediately  fol- 
low the  word  *<  warrant."  See  Doe,  d.  Hutchinaon  v.  Prestvidge,  4  Maul^ 
&  S.  178. 182.— [£d.] 
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be  intended  to  the  feoffee,    (g)  Thirdly^  that  the  feoffor  may  [g)  ss  e.  3.  14, 

bj  express  words  warrant  the  land  for  the  life  of  the  feoffee, 

or  of  the  feoffor,  8cc.  but  the  recovery  in  value  shall  be  in 

fee.    (h)  Of  this  firacton  writeth  in  this  manner :  Et  ego  ei  (&)  Bract,  fol.  57. 

heredes  md  warrantizabimus  tali  et  haredibus  suis  tantHnij  ^]  Britt.  fol^iod  b. 

xel  tali  et  haredibus  et  assisnatis  et  haredibm  assignatortitn.  ^^^^  ^**>-  5-  «*P-  ^5. 

^  ,         ,.,  .      '  &  Ub.  6.  cap.  «S. 

vel  assignatis  assignatorum  et  eorum  naredibus,  et  acquieta-  35  H.  8.  8.  Gar.  90. 

bimus  et  defendemus  eis  totam  terrain  illam  cum  pertinentiis, 

contra  omnes  gentes,  S^c.     Per  hoc  autem  quod  dicit  (ego  Britt  obi  snpnu 

el  hd^redes  mei)  obligat  se  et  haredes  ad  warrantiam  propin-  hh  e"  48!"^™E.f. 

(juo$  et  reniotos,  prasentes  et  futurosy  ei  succedentes  in  infini-^  ^^*  *^*' 

(Hill.    Per  hoc  autem  quod  dicit  (warrantizabimus)  suscipit 

ili  se  obligationem  ad  defendendum  suum  tenentem  in  pos- 

Hsuone  rei  data  et  assignatos  suos  et  eorum  hteredes,  et  omnes 

alios,  ^'c.     Per  hoc  autem  quod  dicit  (acqmetabimus)  obligat 

te  et  lutredes  suos  dd  acquietandum  si  quis  *plus  petierit  ser-  *S84a« 

viiii  vel  aliud  servitium  quam  in  carta  donationis  continetur. 

Per  hoc  autem  quod  dicit  (defendemus)  obligat  se  et  haredes 

suos  ad  defendendum  si  quis  velit  sercitutem  ponere  rei  data 

contra  form^n%  suit  donationis.    (i)  Hereby  it  appeareth,  that  (j)  46  E.  3.  S8. 

neither  (ie^/iJere  nor  acquietare  doth  create  a  warranty,  but  voachT'se*!   «E.4! 

"iCarrantizare  only.    And  as  Ego  et  haredes  mei  warrantiza-^  ^^»-   (Moor  175.) 

bimiiSy  tsc.  in  Latin   do  create  a.  warranty;  so,  I  and  my 

heirs  shall  warrant,  &c.  in  English  doth  create  a  warranty 

al80(H). 

(k)  If  a  man  be  botmd  to  A.  in  an  obligation  to  defend  (Xr)  2  E.  4. 15.  tit 
such  lands  to  A.  whereof  the  obligor  had  infeoffed  him  for  Abr!396.  Cro.Car.5. 
twelve  years,  &c-  in  this  case  if  he  be  ousted  by  a  stranger  ^^l^^^l^^^ 
without  being  impleaded,  the  obligation  is  forfeit :  but  if  he  9  Rep.  6I.) 
be  bound  to  warrant  the  land,  &c.  the  bond  is  not  forfeited, 
unless  the  obligee  be  impleaded,  and  then  the  obligor  must 
be  ready  to  warrant,  &c. 

^^And  no  other  word  in  our  Idw.^    Here  it  appearetb,  46E.s.f8.  Vi^ 

that  no  other  verb  in  our  law  doth   make  a  warranty,  but  ^^ 

^arrantizo  only,  which  is  only  appropriated  to  create  a  war- 
ranty. 


(H)  See  Mad.  Form.  Angl.  77.  p.  43.  and  for  the  forms  of  warranties, 
'ee  the  references  nnder  the  word  *'  warranty."  in  the  Index  of  that  book.' 

m 
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Sect.  697.  But.  Qui  benh  disHni^mt  beni  docet :  and  here  of  necessity 

^•^31  E,  3.  Vouch.  f4.  . 

12  Rich,  i  tit  Cont.    you  must  distinguish^  (♦)  first,  between  a  warranty  annexed 
48 ^sot!s%  h^S^'  ^^  ^  frediold  or  inheritance (wliereof  Littleton  here  speakelli>, 

ken  Simon*' caae.         mij  3  warranty  annexed  to  a  ward,  which  is  a  chattel  real  ; 
8E.S.61.    12E.3.    ^      ,  -^      ,     .  ,    ,    \.,       ,         ,  * 

Vouch.  27.    Temps     for  there,  grant,  demise,  and  the  like,  do  make  a  warranty. 

3  H.  6. 17^  '  ^    '         "^^^  ®^  warranties  annexed   to  freeholds  and  inheritances^ 

some  be  warranties  in  deed,  and  some  be  warranties  in  law. 

f.  Warranty  in  law»  A  Warranty  in  deed,  or  an  express  warranty  (whereof  Little- 
ton here  speaketh),  is  created  only  by  this  word  (warrantizo)  ; 
but  warranties  in  law  are  created  by  many  other  words ;  they 
be  therefore  called  warranties  in  law,  because  in  judgment 
of  law  they  amount  to  a  warranty  without  this  Terb  warrant 

Created  by  the  wmrd      tizo.    (l)As  dedi  \s  a  warranty  in  law  to  the  feoffee  and  bis 

seSuasio  the  word       ^^^  during  the  life  of  the  feoffor,  but  concessi  in  a  feoffment 

*^  grant."  or  iSne  implieth  no  warranty  (i).     But  before  the  statute  of 

(/;L'stat.  deBigamis,  '^  ,         ' 

c.  6.    2H.7. 7.  quia  empiore$  ierrarum,  if  a  man  had  given  lands  by  tlie 

31  E.  1.  tit.  Vouch,  word  tiedi,  to  have  and  to  hold  to  him  and  to  his  heirs,  of  the 
e^ia'vouc^s^***  donor  and  his  hens,  bycertiun  services,  then  not  only  the 
(Vavgh.  lift.;  donor  but  bis  heirs  also  had  been  bound  tp  warranty ;  but  if 

before  that  statute  a  man  had  given  lands  by  this  word  dedi, 
to  a  man  and  to  his  heirs  for  ever,  to  hold  of  the  chief  lord, 
there  the  feoffor  had  not  been  bound  to  warranty  but  during 
his  life,  as  at  this  day  he  is. 

(F.N.B.  134  b.)  And  albeit  the  words  of  the  statute  of  bigamis(K)  he,  in 

cartis  autem  ubi  continentur  (dedi  el  coficessi,  Ifc^)^  yet  if  dedi 


(I)  It  has  been  generally  supposed,  that  the  word  ^ant,  in  any  convey* 
ance,  will  create  a  warranty,  and  therefore  tnistees  are  advised  not  to 
convey  by  that  word.  But  it  is  now  agreed,  that  the  word  "  grant,"  when 
used  in  the  conveyance  of  an  estate  of  inheritance,  does  not  imply  a 
warranty,  and  that,  if  it  did,  the  insertion  of  any  express  covenant,  on 
the  part  of  the  grantor,  would  qualify  and  restrain  its  force  and  opera- 
tion within  the  import  and  effect  of  that  covenant ;  as  the  bw  will  not, 
when  it  appears  by  express  words,  how  far  tlie  parties  designed  the  war- 
Thnty  should  extend,  carry  it  farther  by  construction.  4  Cm.  Dig.  52.— 
[Ed.-] 

(&)  The  statute  De  bigamUf  4  Ed.  1.  st.  3.  c.  6,  relates  to  the  force 
and  effect  of  certain  words  in  a  deed.  It  says,  that  deeds  which  con- 
tained the  words  dedi  et  amceai  tale  tenementum^  without  reserving  homage, 
or  without  a  clause  containing  warranty,  and  to  be  holden  of  the  donors 
and  their  heirs  by  a  certain  service,  should  be  so  construed  as  that  the 
donors  and  their  heirs  should  be  bound  to  warranty  :  and  in  this  respect, 
the  statute  seems  to  be  only  declaratory  of  the  common  law.  1  Recv. 
Hist.  445.  2  Inst.  275.  But  where  a  deed  contained  the  words  dedi  et 
concessi,  &c.  to  be  holden  of  the  chief  lords  of  the  fee,  or  of  any  other,  and 
not  of  the  feoffor,  or  his  heirs,  reserving  no  service,  withont  homage,  or 
without  the  above  mentioned  clause,  it  was  thereby  declared,  that  the  heirs 
should  not  be  bound  to  warranty,  notwithstanding  the  feoffor,  during  hif 
life,  should  be  bound  by  force  of  his  own  gift.    2  Reev.  Hist.  144. 

As  the  above  statute  confined  the  warranty  created  by  the  word  dedi 
to  the  life  of  the  feoffor,  unless  the  lands  were  given  to  be  held  of  hia 
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be  contained  alone,  it  doth  import  a  warranty :  for  the  statute 
doth  conclude,  ipse  tamen  feoffator  in  vit&  su&  raiione  pro- 
prii  doni  sui  tenet ur  warrantizare ;  so  as  dedi  is  the  word 
that  implieth  warranty,  and  not  concessit  Also  where  the 
words  of  the  statute  be  further,  sine  clausula  qua  continet 
warrantiam,  the  meaning  of  the  statute  is,  that  dedi  doth 
import  a  warranty  in  law,  albeit  there  be  an  express  warranty 
in  the  deed. 

For  if  a  man  make  a  feoffment  by  dediy  and  ia  die  deed 
doth  warrant  the  land  against  J.  S.  and  his  heirs,  yet  dedi  b 
a  general  warranty  during  the  life  of  the  feoffor :  and  so  was 
the  statute  expounded  in  both  points,    (m)  Hil.  14  El.  in  the  (m)  Hit.  14  Cliz.l« 
court  of  common  pleas,  which  T  myself  heard  and  observed.      ™*   ^^* 
(n)  And  if  a  man  make  a  lease  for  life,  reserving  a  rent,  and  (n)  Lib.  4.  fol.  so.  in 
add  an  express  warranty,  here  the  express  warranty  doth  not  ^g   ^^e!?  15.^    *    ' 

_________^___________^_^^^^____^^_^^^_^^^^_^^^____^^         lOE.  3.  11.    aO  E. S. 

^~"""~"'""""'"'~"~~"""'^"""""— "'^"'~"— """■~""~""""""""'"""~~"   CoDt  de  Gar.  7. 
andlHS  heirs;  it  follows,  that,  sinee  the  stat  of  Qoic  EmpttreM  (18  Ed.  1.)  ^^  ^-  f  Vouch.  280* 
forbids  «uch  reservation  of  tenure,  by  ordaining  that  the  feoffee  sliall  ^2  E.  3.    lb.  10«.   ^ 
hold  of  the  diief  lord,  the  heirs  of  the  feoffor  cannot  now,  in  any  case  J^  .^'  ^•.^-  *  *'•  ^l.*'** 
where  the  fee  is  conveyed,  be  bound  to  warranty  by  force  of  the  word  9*"  *"  ^^^  17.  .3E.  5. 
gixse ;  but  the  warranty  implied  by  that  word  is  merely  personaL    Watk.  Formedoii  44. 
Gilb.  Ten.  401.    2  BL  Com.  500. 

It  was  otherwise  however  in  the  case  of  a  gift  in  tail,  or  lease  for  life. 
For  we  have  seen,  that  where  a  person  seised,  in  fee  granted  for  life,  or  in 
tail,  peservinj;  the  reversion  to  himself,  the  grantees  of  tlie  particular 
estates  held  of  the  reversioner,  and  he  of  the  chief  lord :  where  a  person 
granted  for  life  or  in  tail,  with  the  remainder  over  in  fee-simple,  botii  the 
tenants  of  the  particular  estates,  and  the  remainder-men  held  of  the  chief 
lord.  Ant  voL  l.  p.  299*  n.  (G).  In  the  fonner  case,  therefore,  as  the  te- 
nure between  the  donor  and  the  donees  still  subsisted,  both  the  donor  and 
his  heirs,  if  die  particular  estates  were  created  by  the  word  didi,  were 
bonnd  to  warranty. 

With  respect  to  leases  for  years,  a  warranty  we  have  seen  cannot  be  an- 
nexed to  them,  because  they  are  chatlels  real,  supra,  p.  <^49.  n.  (D) ;  but 
the  W4irds,  *' grant,  demise,"  &c.  are  construed  a  covenant  in  favor  of  the 
tenant,  enabling  him  to  recover  damages  for  the  possession  lost ;  and  tlie 
words,  ^  yielding  and  paying,"  are  lield  to  amount  to  a  covenant  in  favor 
of  the  famdlord,  enabling  him  to  recover  his  rent  by  an  action  of  covenant 
or  debt,  Iggmldem  v.  Mb^,  9  Ves.  330 ;  and  in  this  sense  tliey  are  said  to  imply 
a  wwnmty.    But  this  warranty  differs  from  the  warranty  annexed  to  free- 
bold  estates,  both  in  its  natore  and  in  its  operation;  in  ittn  natnre,  as  it 
arises  from  contract,  and  not  from  tenure ;  and  in  its  opciation,  because, 
though  tbe  warranty  which  is  a  conseqnence  of  tenure  cannot  be  modified 
by  express  warranties,  yet  this  warranty  may  be  regulated  by  any  express 
covenants  in  the  lease.    Therefore  if  a  man  makes  a  lease  for  years  by  the 
wsrda,  **  gnnt,  demise,"  Jkc,  and  covenants  that  tlie  lessee  shall  enjoy  the 
had  withoat  any  eviction  from  the  lessor,  or  any  claiming  under  him ;  in 
tfais  case  the  lessor  shall  not  foe  bonnd  to  warrant  tlie  laiid,  by  the  implied 
warranty^  against  as  eviction  by  a  stranger,  for  those  words  can  be  of  no 
force,  unless  they  are  taken  to  explain  now  far  the  lessor  shall  be  liable. 
Mc^9  Mse,  4  Co.  80.   JkkfriU  v.  Friisis,  4  Taunt.  Sf».   fint  a  distinction 
is  ohservable  between  the  operation  of  an  express  covenant  in  restraining 
the  efiisct  of  an  implied  general  coi^enant,  and  the  operation  of  a  par- 
ttcalar  covenant  in  restraining  the  effect  of  an  express  general  covenant ; 
for  the  latter  ia  not  restnuaed  by  a  subsequent  covenant,  nnless  it  can  be 
eoBsidered  as  part  of  the   general  covenant.    Ibid,  et  vide  1  Saund. 
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take  away  the  warranty  in  law,  for  he  hath  election  to  voucli 
by  force  of  either  of  them.  And  in  Noke's  case  note  a  di- 
versity between  a  warranty  that  is  a  covenant  real,  and  a 

Warrmiy inUtwim-     warranty  concerning  a  chatteL     (o)Also  this  vford excam- 

^^P"^> ""'-  bivm  doth  imply  a  warranty. 

(o)  4  E '  8.  Vooch.  «45.  2«  E.  3.  3.  14  H.  6. 2.  20  H.  ti.  14.  Lib.  4.  fol.  1 22.  in  Bustard's  owe. 
15  E.  3.  Bar.  S55.  48  E.  3.  3.  Lib.  1.  fol.  9(5.  Lib.  5.  fol.  17.  Spencer's  caae.  Lib.  8. 
fol.  75.  Sr.  Stafi'ord'8  case. 

hji  a  pttrtition;  Also  a  partition  implieth  a  warranty  in  law,  as  in  the  Chap- 

md  by  homage  mi-        ter  of  Parceners  appeareth.      And  homage  ancestrel  doth 

draw  to  itself  warranty,  as  hath  been  said  in  the  Chapter  of 
Homage  Ancestrel. 


cettret. 


Diverritff  between  And  it  is  to  be  observed,  that  the  warranty  wrought  bj 

ejSaUiiftkewafrantu    this  word  dedi,  is  a  special  warranty,  and  extendeth  to  the 
eremiedbtftkem.  heirs  of  the  feoffee  during  the  life  of  the  donor  only.     But 

upon  the  exchange  and  homage  ancestrel,  the  warranty  ex- 
tendeth reciprocally  to  the  heirs,  and  against  the  heirs  of  both 
parties :  and  in  none  of  the  cases  the  assignee  shall  vouch  by 
*384  b.  *force  of  any  of  these  warranties,  but  iu  the  case  of  the  ex- 

change and  dediy  the  assignee  shall  rebut,  but  not  in  the  case 
of  homage  ancestrel  (l). 

(p)  28  Ass.  33.  (p)  And  SO  no  man  shall  have  a  writ  of  contra  fbrmam 

4  E.  2.  Avowr.  201,  &  collationis,  but  only  the  feoffee  and   his    heirs,  which  be 

•0**  i^^'ii  E^s'^*^*  P"^y  ^^  ^®  ^^^^ »  "^"^  *"  assignee  may  rebut  by  force  of  the 

Avow.  100.  30H.6.7.  deed. 

S3H.8.    Dyer  51. 

10  H.  7. 11  b.    F.  N.  B.  163  a. 

Wammiy  inUw  tm-  (g)  If  a  man  make  a  gift  in  tail,  or  a  lease  for  life  of  land, 

plUd  tm  a  gift  tn  tad^      .      j      •  •  i  .     7.     v  • 

4c  reMerving  rent ;        by  deed  or  Without  deed  (m),  reservmg  a  rent,  or  of  a  rent 
(fl)  6  E.  2.  Cont.de      service  by  deed,  this  is  a  warranty  in  law,  and  the  donee  or 

Vonch.  105.    5  E.  3. 

67.  4  £.  2.  Ibid.  102.  lessee,  being  impleaded,  shall  vouch  and  recover  in  value. 

6.  18  £.  3'  8.  22  e!  3!  -^"^  ^1'   warranty  in  law  extendeth  not  only  against  the 

^vt^'^a^'lAE  3  ^^^^^  or   lessor,  and   his  heirs,    but  also    against   his  as- 

Qarr. 32.    F. N.B.  signees   of  the  reversion;    and  so  likewise  the  assignee  of 

20  E^ 3.  tit.  Counter-  lessee  for  life,  shall  take  benefit  of  this  warranty  in  law. 
plea  de  Gar.  7. 

(L)  The  assignee  of  tenant  by  homage  anoettrel  shaU  neither  vonch  nor 
rebut  the  lord,  for  the  advantage  given  to  the  tenant  in  respect  of  the 
long  continuance  of  the  tenure,  cannot  be  traotferred  to  a  stranger. 
Hawk,  Abr.  490.— [JSd.] 

(M)  That  is,  at  common  Uw,  before  tbt  sUt.  29  Cha.  2.  c.  3.w[^0 
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{r)  Wken  dower  is  assigned  tbere  is  a  warranty  in  hw  in-  or  m  m  ampmetd  rf 
daded,  that  the  tenant  in  dower,  being  impleaded,  shall  /^^  ^  36  33E5. 
vouch  and  recover  in  value  a  third  part  of  the  two  parts  tit  Cont.  de  Voudi. 

t^i-..i/v  "«•    43  Asa.  32. 

vhereof  abe  IS  dowable(!i).  50E.s.r.  P.N.  B. 

149  m. 

And  it  is  to  be  understood,  that  a  warranty  b  law  and  as*  Worrw^ji  m  rair  wUk 
sets  IS  in  some  cases  a  good  bar.    (s)  In  a  formedon  m  the  («)  14  h.  6.  2. 
descender  the  tenant  may  plead,  that  the  ancestor  of  the  de-  ^^  ^  ^   ^^-  2^** 
Disadaat  exchanged  the  land  with  the  tenant  for  other  lands 
taken  in  exchange,    which   descended   to   the   demandant, 
whereaato  he  hath  entered  and  agreed ;  or  if  be  hath  not 
entered  and  agreed  unto  the  lands  taken  in  exchange,  then  the 
tenant  may  jplead  the  warranty  in  law,  and  other  assets  de- 
scended. 

(t)  If  tenant  in  tail  of  lands  make  a  gift  in  tail,  or  a  lease  (o  3a£.  9.82,  ^,24. 
for  life,  rendering  a  rent,  and  dietli,  and  the  issue  bringeth  a 
formedon  in  the  descender,  the  reversion  and  rent  shall  not 
bar  tbe  demandant ;  because  by  his  formedon  he  is  to  defeat 
the  reversion  and  cent  Et  non  potest  adduci  exceptio  ejus* 
din  rti,  cujus  petiiur  dissolutio. 

(u)  But  if  other  assets  in  fee-simple  do  descend,  then  Uiis  M  ^^  ^  $•  ^^%*^ 

1  I  1  •        •      t      i«  1  18  E.  3. 8.    31 E.  X 

warranty  m  law  and  assets  is  a  good  bar  ui  the  formedon.         Oar.  29. 

Here  four  things  are  to  be  observed :  First,  that  no  war-  seau  of  to  c^Uatend 
wnty  in  law  doth  bar  any  collateral  title,  but  is  in  nature  of  *^ 
a  lineal  warranty :  wherein  the  equity  of  the  law  is  to  be  ob- 
served. 

Secondly,  that  an  express  warranty  shall  never  bind  the  heirs  (1  Rep.  10.} 

of  him  that  maketh  the  warranty,    unless  (as  hath   been 
said)  they  be  named :  as  for  example,  Littleton  here  saith   Wammly  in  la»  bmSB 
(Ego  et  hteredes  mei) ;  but  in  case  of  warranties  in  law,  in  *^l^'  thaugi^na 
many  cases  the  heirs  shall    be  bound  to  warranty,    albeit 
thej  be  not  named. 

Thirdly,  that  in  some  cases  warranties  at  law  do  extend  to  ami  **'**^?"j!J^ . 

execution  in  value,   of  special  lands,  and  not  generally  of  yj^i^  m,^  4.  foi.  121! 
— -  Bustard's  case. 

(N)  Bat  tenant  by  the  cnrtesy  cannot  yoach  tbe  beir  to  recover  in 
^iK,  22  Yin.  Abr.  54.  Voacher,  (K3.);  thougb  he  may  pray  in  aid. 
Had.  21.  See  farther  as  to  what  persons  may  vouch,  post,  385  a.  and  b.«* 
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lands  deacended  in  fee-simple  (o)^  as  you  may  see  at  laige  in 
my  Reports* 

tmd  mayheereaUd  (w)  Fourthly,  that  warranties  in  law  may  be  io  some  cases 

Cw)45e's  sob         created  without  deed,  as  upon  gifts  in  tail,  leases  for  life, 

eachanges,  and  the  like. 

do7  b.  ]f  1^  mull  Qf  fyj  gg^  gn J  gg  iiifg|](  Make  a  feofiment  in  fee 

9ite  to  a  good  uHoranty  With  warranty,  this  warranty  is  not  void  in  part,  and  good  in 
M^hemadebyaper-  P*''5  but  it  is  gpod  for  the  whole  against  the  man  of  fiJI 

jon  of/tdlage.  j^^^  nod  void  against  the  infant :  for  albeit  the  feoffment  of 

Temps  £.1.  Voach.  ,  , 

S07.   59  E.  3. 26.        an  infant  passing  by  livery  of  seisin  be  voidable,  yet  his  war- 
14  H.  6°  (?R^!4S.  i^i^tyi  which  taketh  effect  only  by  deed,  is  merely  void. 

Plow'd.  66  b.    5  Rep. 
119.) 

586  a.  Also  an  express  warranty  cannot  be  created  without  deed, 

Jmdbydeed.        ^^^  a  will  in  writing  is  no  deed,  and  therefore  an  express 

warranty  cannot  be  created  by  will  (p). 

S78  a.  A  man  letteth  lands  for  life  upon  condition  to  have  fee, 

j^^rtSr" '**'''  ^       and  warranteth  the  lands  in  formd  pnrdicta,  afterward  ths 

(8  Rep.  73.)        lessee  performeth  the  condition  whereby  the  lessee  hadi  fee, 

the  warranty  shall  extend  and  increase  according  to  the  state. 

And  so  it  is  in  that  case  if  the  lessor  had  died  before  the 

performance  of  the  condition,  the  warranty  shall  rise  and  in- 

(Hob.  130, 131.)      crease  accordii^  to  the  estate,  and  yet  the  lessor  himself  wss 

never  bound  to  the  warranty,  but  it  hath  relation  from  the 
first  livery.  And  by  this  it  appeareth  that  a  warranty,  being 
a  covenant  real  executory,  may  extend  to  an  estate  in  futuro, 
having  an  estate,  whereupon  it  may  work  in  the  beginning. 
But  if  a  man  grant  a  seignory  for  years,  upon  condition  to 
•378  b.  have  fee  'with  a  warranty  in  form&  pradicta,  and  after  the 

condition  is  performed,  this  shall  not  extend  to  the  fee,  be- 
cause the  first  estate  was  but  for  years,  which  was  not  capable 

(O)  As  in  case  of  exchange  and  partition. — [EdJ] 
(P)  Another  requisite  to  a  good  warranty  is,  that  there  be  some  esttte 
to  which  the  warranty  is  annexed  that  may  support  it ;  for  if  one  cove- 
nant to  warrant  land  to  another,  and  make  him  no  estate,  or  make  him 
an  estate  that  is  not  good,  and  covenant  to  warrant  tiie  tbin|r  granted ; 
in  tliese  cases  the  warranty  is  void.  iO  C.  96.  So,  if  the  estate  to  which 
the  warranty  was  annexed  is  determined,  the  warranty  dependent  on  it  i« 
likewise  determined.  Thus  if  a  man  makes  a  gift  iu  tail,  and  wmrruits 
the  land  to  the  donee  and  his  heirs,  and  afterwards  tenant  in  tail  makes  t 
feoffment  and  dies  withont  issnc,  the  feofl'cc  .«hall  not  rebat  the  donor  ia 
tt/ormtdon  in  reverter y  because  the  estate  to  which  the  warranty  was  aiiii«* 
edisdettrmioed.    Ibid.--'[i.d.] 
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of  a  warranty.  And  so  it  is,  if  a  man  make  a  lease  for  years, 
the  remainder  in  fee,  and  warrant  the  land  in  formA  pradtct&f 
he  in  the  remabder  cannot  take  benefit  of  the  warranty,  be- 
cause he  is  not  party  to  the  deed ;  and  immediately  he  cannot 
take,  if  he  were  party  to  the  deed,  because  he  is  named 
after  the  habendum^  and  the  estate  for  years  is  not  capable  of  a 
warranty  (q).  And  so  it  is,  if  land  be  given  to  A.  and  B.  so 
long  as  they  jointly  together  live,  the  remainder  to  the  right 
heirs  of  him  that  dieth  first,  and  warrant  the  land  in  formd 
pradictA;  A.  dieth,  his  heir  shall  have  the  warranty;  and  yet  (i  Rep.  ir.) 
the  remainder  vested  not  during  the  life  of  A.,  for  the  death  . 
of  A.  must  precede  the  remainder,  and  yet  shall  the  heir  of  • 
A.  have  the  land  by  descent« 

It  is  a  maxim  of  the  common  law,  that  every  warranty  576  a. 

doth  descend  upon  him  that  is  heir  to  him  that  made  the  Oe$eend$to  tkeh^ir^ 

*^  common  law, 

warranty,  by  the  common  law,  as  by  the  example  in  sect.  7 1 8  Vid.  Sect.  3. 603*  735, 

U  .u  736, 737.  (Post,  329^ 

It  appeareth.  Cro.  EUe.  72.) 

ALSO,  a  ztarranty  cannot  go  (8)  according  to  the  nature  LITTLETON. 
of  the  tenements  by  the  custom,  Sfc.  but  only  according  to  [Sect.  735.  386  a.] 
the  form  of  the  common  law.  For  if  the  tenant  in  tail  be 
teised  of  tenements  in  borough  English,  where  the  custom  is, 
that  all  the  tenements  within  the  same  borough  ought  to  d^ 
vend  to  the  youngest  son,  and  he  discontinueth  the  tail  with 
warranty,  t^c.  and  hath  issue  two  Sons,  and  dieth  seised  of  other 
lands  or  tenements  in  the  same  borough  in  fee-simple  to  the 
value  or  more  of  the  lands  intailed,  S^c.  yet  the  youngest  son 
shall  have  a  formedon  of  the  lands  (9)  tailed,  and  shall  not 
be  barred  by  the  warranty  of  his  father,  albeit  assets  de* 
seended  to  him  in  fee-simple  from  his  said  father  ^according  ♦  386  b, 

to  the  custom,  t^c,  because  the  warranty  descendelh  upon  his 
tlder  brother  who  is  in  full  life  ( 1 0),  and  not  upon  his  youngest, 
(11)  And  in  the  same  manner  it  is  of  collateral  warranty  (it) 

(8)  toUmquesanSf  L.  and  M.  and    *     (\0)  ice.  added  in  L.  and  M.  and 

(9)  terret'tenementt,   L.  and  M.         (U)  El  not  in  L.  and  M.  nor 
tod  Roh.  Roh. 


(Q)  And  therefore  the  lease  for  years  not  beina  capable  of  a  warranty, 
^  cannot  take  benefit  of  it  by  way  of  remainder.  See  Spencer's  cast', 
6Co.i7^Ed.]  '^ 

(R)  CotkUeroi  warranty  is  where  the  person  on  whom  the  wamaty 
descends,  does  not  deriva  his  title  from  the  warranting  ancestor :  Uneil 

Vol.  II.  s 
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made  of  sack  tenemmtSf  where  the  naarranty  d^endeih  upon 
the  eldest  son,  Sfc.  this  AaU  tuot  hat  the  younger  iQn,  Sfc. 

LITTLETON.        IN  the  same  manner  it  is  of  lands  in  the  cowsty  of  Kent, 
[Sect.  736. 386  b.]  that  are  called  gaodkiud^  which  lands  are  dioidable  between 
^'  the  brothers,  Sfc.  according  to  the  custom  (12)-^  if  any  such 

warranty  be  made  by  his  ancestor,  such  warranty  shall  der 
scend  only  to  the  heir  which  is  heir  at  the  common  law  {13% 
that  is  to  say,  to  the  elder  brother,  according  to  the  conusance 
of  the  common  law,  and  not  to  all  the  heirs  that  are  heirs 
of  such  tenements  according  to  the  custom  {14). 

386  b.  Hereupon  a  diversity  is  to  be  observed  between  the  lien 

DivenUy  herein  be-  i         ,    •  •  i-  i      /.       t      i«  i  ■ 

tween  a  Uenreai,  and    real,  and  the  lien  personal ;  for  the  lien  real,  as  the  warranty, 
vlT^Sect  603  718.     doth  ever  descend  to  the  heir  at  the  common  law;  (x)biit 

&  737.  (s  Kep.  25.)     the  lien  personal  doth  bind  the  special  heirs,  as  all  the  heirs 
(x)llE.  3.    Dct.7.     .  „ .    ,         ,    ,     ,    .  ,  r    t  1  ■     I 

11  U.  7.  IS.  m  gavelkind,  and  the  heir  on  the  part  of  the  mother,  as  hath 

been  said. 

LITTLETON.       ALSO,  if  tenani  in  tail  hath  issue  two  daughters  by  divers 
\pecX^7o7n3WD.J  ^f^^f.^^  ^fi^  dieth,  and  the  daughters  enter,  and  a  stranger 

disseiseth  them  of  the  same  tenements,  and  one  of  them  (15) 

releaseth  by  her  deed  to  the  disseisor  all  her  right,  and  bind 

her  and  her  heirs  to  warrofity,  and  die  without  issue;  in 

*387a*  this  case  the  *sister  which  surviveth  may  well  enter,  and  oust 

the  disseisor  of  all  the  tenements,  because  such  wisrranty  is  no 
discontinuance  nor  collateral  warranty  to  the  sister  that  sur- 
viveth, for  that  they  are  of  half  blood,  and  the  one  cannot  be 
heir  to  the  other,  according  to  the  course  of  the  common  law. 
But  otherwise  it  is,  where  there  be  daughters  of  tenant  in 
tail  by  one  venter, 

'  387  a*  The  reason  of  this  is  in  respect  of  the  half  blood,  whereof 

sufficient  hath  been  said  in  the  first  book,  in  the  Chapter  of 
Fee-simple. 

(13)  4-c.  added  in  L.  and  M.  and  (14)  ijrc.  added  L.  and  M.  and 

Rob.  Koh. 

( 18)  c'eHaa^atoir  at  eigne  frere^  (15)  fiur— 2ef  fiUes,  L.  and  M. 

eoUmqw  la  conusans  del  common  ley,  and  Roh. 
not  in  L.  and  M.  nor  Rob. 

warranty  is  where  Ihe  heir  to  the  warranty  would  have  conveyed  his  de- 
scent to  the  lands  (if  there  had  been  no  warranty) from  the  same  ancestor^ 
who  made  the  warranty.  See  further,  as  to  the  distiaction  betwaen  Uaeal 
and  collateral  warranty,  post,  370  a*— [£(<.] 
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Two  brothers  be  by  demy  venters  ;  the  eldest  releaseth      (Ant.  iia.Ua.) 
with  warranty  to  the  disseisor  of  the  uncle,  and  dieth  without 
issue,   the  uncle  dieth,  the  warranty  is  removed,   and  the 
younger  brother  may  enter  into  die  land  (s). 

Where  the  right  is  in  esse  in  any  of  the  ancestors  of  the  388  a. 

heir,  at  the  time  of  the  descent  *of  the  collateral  warranty,  *S88b. 

there,  albeit  the  warranty  descend  first,  and  after  the  right 
doth  descend,  the  collateral  warranty  shall  bind,  as  in  the 
case  of  OHr  authpr  (sect.  741)  expressly  appeareth.      But  The  estate  must  be 

,  ,       .,     .  .  •       1      ;    •  r  t  •  turned  to  a  right  in  the 

where  the  right  is  not  tn  esse  in  the  heir,  or  any  ot  his  ances-  i^eir,  ^  his  ancestor,  at 
tors,  at  the  time  of  the  fall  of  the  warranty,  there  it  shall  ^'^^^q  Rlj^'^r^' 
not  bind,    (y)  As  if  lord  and  tenant  be,  and  the  tenant  make  (y)7  E.  3.  48. 
a  feoffment  in  fee  with  warranty,  and  after  the  feoffor  pur- 
diaae  the  seignory,  and  after  the  tenant  cesse,  the  lord  shall 
have  a  cessavit;  for  a  warranty  doth  extend  to  rights  pre- 
cedent, and  never  to  any  right  that  conimenceth  after  the 
warranty :  whereof  more  shall  be  said  in  this  section-.    Also,        (to  Rep.  95.) 
a  warranty  shall  never  bar  any  estate  that  is  in  possession,  . 
reversion,  or  remainder,  that  is  not  devested,  displaced,  or 
turned  to  a  right  before,  or  at  the  time  of  the  fall  of  the  war- 
ranty. 

(^)1(  a  lease  for  life  be  made  to  the  father,  the  i)^mainder  (O  Lib.  i.  fol.  67.  Ar- 
to  his  next  heir,  the  father  is  disseised,  and  releaseth  with 
warranty,  and  dieth ;  this  shall  bar  the  heir  (x),  although  the 
warranty  dotli  fall,  and  the  remainder  coraeth  in  esse  at  one 
time. 

(a)  If  diere  be  father  and  son,  and  the  son  hath  a  rent-  (a'^TempiiE.i. 

.  •.    .  -ii  *     u  *         1  r   Vouch.  296.    31  Ass. 

Krvice,  suit  to  a  mill,  rent-charge,   rent-seek,  common  of  ^3     ^^ass,  56. 
pasture,  or  other  profit  apprender  out  of  the  land  of  the  fa-  ^  ^  ^l^'  ub^  lofol' 

'  97.  r.  Scymoiir's  case. 

(S)  Another  requisite  to  a  j^od  warranty  i%  that  he  that  is  heir  do  con-  (^  R^P*  106.) 
tinne  to  be  so,  ami  that  neither  the  descent  of  the  title,  nor  the  warranty 
be  faitcrmpted  :  for  if  one  hinds  him  and  his  heirs  to  warranty,  and  after 
b  attainted  of  treason  or  felony,  (not  within  the  statute  54  Geo.  3.  c.  145.) 
aDd  dies,  this  warranty  does  not  bind  liis  heir.  Post,  sect.  745.  So,  if 
tenant  in  tarl  be  dbseissed,  and  after  release  to  the  disseisor  with  warranty, 
and  after  the  tenant  in  tail  be  attainted  of  felony,  and  bare  issue,  and 
die,  this  warranty  wiU  not  bind  the  issue.  Post,  sect.  746.  And  the 
reason  is,  became  there  is  nothing  in  this  case  to  make  a  discontinnance, 
but  the  warranty,  which  cannot  descend  to  the  issue  in  tail,  because  the 
blood  between  the  issue  in  tail  and  him  that  made  the  warranty  is  corrupt. 
Ibid.— [JEtf.] 

(T)  That  M,  at  common  law,  before  the  statute  4  and  5  Ann.  e.  16, 
See  tbe  note  to  fo.  373  b.  iofra.— [£:d.] 

s  Q 
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diefi  and  the  father  maketh  a  feoffment  in  fee  with  warranty^ 
and  dietfay  this  shall  not  bar  tlie  son  of  the  rent,  connmou,  or 
other  profit  apprender  (u),  quamvis  clausula  $pecialis  war'- 
rantut  vel  acquieicmti(€  in  cartis  ienentium  imeratur,  quia  in 
tali  casu  transit  terra  cum  onere :  and  he  thai  is  in  seisin  or 
possession  need  not  to  make  any  entry  or  claim :  and  albeit 
the  son,  after  the  feoffment  with  warranty,  and  before  the 
death  of  the  father,  had  been  disseised,  and  so  being  out  of 
possession,  the  warranty  descended  upon  him,  yet  the  war- 
ranty should  not  bind  him,  because  at  the  time  of  the  warranty 
(*)45  E.  s.  31.  made,  the  son  was  in  possession  (w).    (*)  So  if  my  collateral 

aucestor  release  to  my  tenant  for  life,  this  shall  not  bind  my 
Vid.Sect69S.       reversion  or  remainder,   because  that  the^  reversion  or  re* 

mainder  continued  in  me.     But  if  he  that  hath  a  rent,  com*' 

mon,  or  any  profit  out  of  the  land  in  tail,  disseise  the  tenant 

of  the  land,  and  maketh  a  feoffment  of  the  land,  and  warrant 

(5)  ti  £•  4.  f  6.  the  land  to  the  feoffee  and  his  heirs ;  (b)  regularly  the  warranty 

17.  90  H.  a.  Dier42.  doth  extend  to  all  things  issuing  out  of  the  land,  (hat  is  to 

45  sil  Vooch.' ?'t.^'  ^y*  ^^  warrant  the  land  in  such  plight  and  manner,  as  it  was 

F.  N.  B.  m.  in  the  hand  of  the  feoffor,  at  the  time  of  the  feoffment  with 

l4H.8.6.(Aat566b. 

lloor.  56.)  warranty;  and  die  feoffee  shall  vouch,  as  of  lands  discharged 

of  the  rent,  &c.  at  the  time  of  the  feoffment  made. 

A  wpman  that  hath  a  rent-charge  in  fee  intermarrieth  with 
the  tenant  of  the  land,  an  estranger  releaseth  to  the  tenant  of 
the  land  with  warranty ;'  he  shall  not  take  advantage  of  this 
warranty  either  by  voucher  or  warrantin  carta ;  for  the  wife, 
if  her  husband  die,  or  the  heir  of  die  wife,  living  the  hus- 
band, cannot  have  an  achon  for  the  rent  upon  a  title  before 
*589ft*  *the  warranty  made;  for  if  the  heir  of  the  wife  bring  ai\as« 

sise  of  mort^ancester,  this  action  is  grounded  after  the  war* 
ranty,  whereunto,  as  hath  been  said,  the  warraaty  shall  not 
extend  (x). 

(U)  And  the  reason  is,  because  the  son  was  actually  seised  of  the  rent  os 
common  at  the  time  of  the  warranty,  and  he  who  is  in  possession  need^ 
not  pnt  in  his  claim,  eitlier  to  avoid  the  6ne  or  collateral  warranty. 
Seymor*s  case,  10  Co.  96.  £t  Tid.  ace.  Goodrighif  d.  Hare  v.  BMnnrf,  l  Cru, 
249.    a  T.  R.  162.    1  Prest  Conv.  S30,  231.— [£d.] 

( W)  And  the  warranty,  at  the  time  of  the  creation  of  it,  did  not  extend 
to  anv  estate  of  freehold  or  inheritance  in  eite.  10  Co.  96.— (£d.] 

(X)  The  frrantee  in  this  case  could  not  have  advantaire  of  the  war* 
nmty,  as  to  the  rent,  because  the  wife's  estate  tlierein  was  not  displaced 
when  the  warranty  was  made ;  and  if  the  wife  or  her  heir  afterwards 
hting  an  action  for  tlie  rent,  it  must  be  grounded  on  tonia  act  4oBa  afU«. 
the  warxanty  was  made,    llawk.  Abr.  496.— >[£d.] 
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So  it  18,  if  tbe  grantee  of  the  rent  grant  it  to  tlie  tenant  of        (Ant.  366  b.) 
the  land  upon  condition,  which  maketh  a  feoffment  of  the 
land  with  warranty,  this  warranty  cannot  extend  to  the  rent, 
albeit  the  feoffment  was  made  of  the  land  discharged  of 
the  rent ;  for,  if  the  condition  be  broken,  and  the  grantor  be  (Ant«  $02.) 

entitled  to  an  action,  this  must  of  necessity  be  grounded 
after  the  warranty  made. 

But  in  the  case  aforesaid,  when  the  woman  grantee  of  the 
rent  marrieth  with  the  tenant,  and  the  tenant  maketh  a  feoff- 
ment in  fee  with  warranty,  and  dieth,  in  a  aii  in  vita  brought 
by  the  wife  (as  by  law  she  may),  (c)  the  feoffee  shall  vouch  as  (c)  7  H.  4.  17. 
of  lands  discharged  at  the  time  of  the  warranty  made,  for  that 
her  title  is  paramount :  so,  if  tenant  in  tail  of  a  rent-charge 
purchase  the  land,  and  make  a  feoffment  with  warranty,  if 
die  issue  bring  a  formedon  of  the  rent,  the  tenant  shall  vouch 
anua  qu&  suprd  (y). 

(*)  But  some  do  hold,  that  a  man  shall  not  vouch,  &c.  as  (•)  lo  G.  4. 9  b. 
of  land  discharged  of  a  rent-senricc.  H^'  ^'  **'  ^^'^ 

(d)  Also,  no  warranty  doth  extend  unto  mere  and  naked  (A)  Lib.  lo.  foL  97. 

.-  .     /         r  A' •  -,,  r  E.  Seymour's  case. 

titles,  as  by  force  of  a  condition  with  clause  of  re-entry,  ex-  s^  Ara.pl.  38.  si  Ass. 

change,   mortmain,  consent  to  the  ravisher,  and  the  like,  5^^J3'|^  Oar.  74.  * 
because  that  for  these  no  action  doth  lie :  and  if  no  action  («Cro.  593.    Dyer 

t.     1  t        1  !_  •  .  I  '       t  2«4  a.    3  Inst,  f  16. 

can  be  brought,  there  can  be  neiUier  voucher,  writ  of  waV"  ioKep.98b.  Post, 
rantia  carta,  nor  rebutter,  and  they  continue  in  such  plight  ,      * 
and  essence  as  they  were  by  their  original  creation,  and  by 
BO  act  can  be  displaced  or  devested  out  of  their  original  es- 
sence, and  therefore  cannot  be  bound  by  any  warranty  (z). 

(£)  And  albeit  a  woman  may  have  a  writ  of  dower  to  re-  (0  S4  E.  3.  tU.  Droit 
cover  her  dower,  yet  because  her  title  of  dower  cannot  be      * 

(Y)  In  botii  these  cases  the  feoffee  shall  vonch  as  of  lands  discharged  of 
the  rent,  for  the  warranty  extends  to  all  things  isnning  out  of  the  lands,  and 
secures  it  in  such  plight,  as  it  wa»  in  the  feoffor  at  the  time  of  the  feoff- 
ment made ;  but,  inasninch  as  tlie  rent  is  a  thing  that  lies  not  in  discon- 
liouaoce,  the  issue  or  wife  may  distrain  for  it,  and  avoid  the  warranty ; 
for  it  Is  in  their  election  wbetlier  they  will  look  on  themselves  as  in  pos- 
session or  not.    Seifm&r'a  rosf,  10  Co.  96.~-[£d.] 

(Z)  And  for  the  same  reason,  a  rent- charge,  or  other  collateral  interest, 
or  easement,  cannot  be  barred  by  non-claim  on  a  fme.  C«rhampton  ▼. 
CMrkmmfionf  1  IrinhT.  Rep.  567.  5  Co.  If  4  a.  Sheph.Tonch.  «2.  Nor  can 
an  miertMse  iermimi  while  it  remains  such ;  that  is,  till  it  gives  a  right  of 
entry ;  nor  a  condition,  till  it  operates  by  giving  a  right  of  entry  ;  uor  a 
power,  or  rather  an  antliority  given  to  executors  to  sell,  be  barred  by 
uoD-claim  on  a  fine,  since  in  all  these  iiistauces  there  is  no  adverse  posses* 
iioiu    t  Prest.  Coov.  231.— [£tf.] 
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devested  out  of  the  original  essence,  a  collateral  warranty  of 
(4 Rep. Vernon's  case.)  the  ancestor  of  the  woman  shall  not  bar  her.     So  it  is  of  a 

feoffment  causA  matrimonii  pralocuii, 

LITTLETON.       ALSO,  if  tenant  in  tail  be  seiied  o/(l6)  lands  decisabU  by 
[Sect.  734.  385  b.]  testament  after  the  custom,  Sfc.  and  the  tenant  in  tail  alieneth 

Must  take  effect  in  the    ^  .  "l ^  t .    ,       i       •      /.  >    i      i  • 

life  of  the  ancestor^       the  Same  (1/)  tenements  to  his  brother  in  Jee,  ana  hath  issue, 
midht  binding  an  him.  ^^^j  j-^^^^  ^^^  ^j^^^  ,^^  j^^^^  deviseth  by  his  testament  the 

satne  tenements  to  another  in  fee,  and  bindeth  him  and  his  heirs 
to  warranty,  S^c.  and  dieth  unthout  issue ;  it  seemeth  thai  this 
warranty  shall  not  bar  the  isstte  in  the  tail,  if  he  will  sue  his 
writ  offormedon,  because  that  this  warranty  shall  not  descend 
to  the  issue  in  tail,  insomuch  as  the  uncle  of  the  issue  was  wot 
bound  to  the  same  warranty  in  his  lifetime:  neither {\%) 
could  he  warrant  the  tenements  in  his  life,  insomuch  as  the 
devise  could  not  take  any  execution  or  effect  until  afier  his 
decease  (a  1).  And  insomuch  as  the  uncle  in  his  life  was  not 
*3S6  a.  *held  to  warranty,  such  warranty  may  not  descend  from  him 

to  the  issue  in  the  tail,  ifc.  for  nothing  can  descend  from  the 
ancestor  to  his  heir,  unless  the  same  were  in  the  ancestor. 


386  a.  Here  our  author  declareth  one  of  the  maxims  of  the  Com- 

oro; ^'lO^Ren^S^?'     n^^"  l^w,  that  the  heir  shall  never  be  bound  to  any  express 

warranty,  but  where  the  ancestor  was  bound  by  the  same 

warranty ;  for,  if  the  ancestor  were  not  bound,  it  cannot  de> 

scend  upon  the  heir,  which  is  the  reason  here  yielded  by 

(.031E.1.  Grant  85.  Littleton.    (/)  If  a  man  make  a  feoffment  in  fee,  and  bind 

^13  b.)  *         his  heirs  to  warranty,    this  is  void,  by  the  warrant  of  this 

maxim,  as  to  the  heir,  because  the  ancestor  himself  was  not 

bound.    Also,  if.  a  man  bind  his  heirs  to  pay  a  sum  of  mo- 

Bi-act.  ]:b.  s.  fol.  37.    uey,  this  is  void.     And  of  the  other  side,  if  a  man  bind  him<» 

n  t.  o  .  106  b.  g^j£  j^  warranty,  and  bind  not  bis  heirs,  they  be  not  bound ; 

for  he  must  say,  as  it  appeareth  before.  Ego  et  haredes  mei 
(rt  Fleta,  U. «.  ca.  55.  warrant izabimus,  S^c.  (b  1).  (g)  And  Fleta  saith,  Nota  quod 
Bntt.  fol.  65  b.  hares  nan  tenetur  in  Jn^lia  ad  debita  antecessoris  reddenda. 

11  ^l.  6.  48.  (4  Rep.  ®  * 

$P^  Ant.  :^09  a.) 

(16)  terre9-^enemeni$f  L.andM.  (18)  ^e  U  ne,  not  in  L.  and  M. 
and  Roh.  nor  Rob. 

(17)  mesmes,  not  in  L.  and  M. 
nor  Rob. 

(A  1)  S(*e  Gilb.  Ton.  149.  So  a  man  conld  not  device  land  in  frank- 
marriage,  because  tbe  donee  could  not  bold  of  the  donor.  Ant.  i^l  b.  vol.  1. 
p.  524.— [£d.] 

(B  1)  If  a  father  and  bis  heir  apparent  join  in  a  warranty,  thf  heir  ia 
^anbly  bonud,  by  his  own  warraiitv,  and  as  lieir  to  hi:i  father,  Mp.  20, 
4  Qpm,  Dig,  293.  Garranty  (B).— [£dj  . 


CH,  XXXT.  4>T  WARRANTY.  S63 

nisi  per  antecessarem  ad  hoc  fuetit  obligatuSf  prattrquim 
dtbUa  regis  iantum :  A  fortiori  m  case  of  warmnty,  wkicli  is 
in  the  realty. 

But  a  warranty  in  law  may  bind  the  beir,  althougb  it  never.  SecuMiutoa  lettrrmiiy 
bound  the  ancestor,  arid  may  be  created  by  a  last  will  and 
testament,  (h)  As  if  a  man  devise  lands  to  a  roan  for  life  or  q^-^  13  £.  3.  s. 
in  tail  reserving  a  rent,  the  (devisee  for  life  or  in  tail  shall  lake 
advantage  of  this  warranty  in  law,  albeit  the  ancestor  was  not 
bounden,  and  shall  bind  his  heirs  also  to  warranty,  although 
they  be  not  named.  Also,  an  express  warranty  cannot  be 
created  withoet  deed,  and  a  will  in  wridng  is  no  deed,  and 
dierefore  an  express  warranty  cannot  be  created  by  wilL 

And  it  is  also  to  be  observed,  that  in  all  the  cases  that  370  a. 

Littleton  hath  put,  or  shall   put,  the  lineal  or  collateral  ^kfja!luH^^ 
warranty  doth  bind  the  heir ;   and  therefore  the  successor  ' 

claiming  in  another  right  shall  not  be  bound  by  the  warranty 
of  any  natural  ancestor.  For  which  cause,  CO  in  n  juris  (t)  <7  H.  6.  Oarr.  49* 
utrwn  brought  by  a  parson  of  a  church,  the  collateral  war- 
ranty of  his  ancestor  is  no  bar,  for  that  he  demandeth  the 
land  in  the  right  of  his  church  in  his  politic  capacity,  and 
the  warranty  descendeth  on  him  in  his  natural  capacity. 
(k)  But  some  have  holden,  that  if  a  parson  bring  an  assise,  (U)  34  E.  3.  Garr.  ru 
that  a  collateral  warranty  of  his  ancestor  shall  bind  him ;  and 
their  reason  is,  for*that  the  assise  is  brought  of  hb  possession  *370b. 

and  seisin,  and  he  shall  recover  the  mean  profits  to  his  own 
use:  but  seeing  he  is  seised  of  the  freehold,  whereof  the 
assise  is  brought,  in  jure  ecclesia,  which  is  in  another  right 
than  the  warranty,  it  seemeth  that  it  should  not  be  any  bar  in 
the  assise.  The  like  law  is  of  a  bishop,  archdeacon,  dean, 
master  of  an  hospital,  and  die  like,  of  their  sole  possessions, 
and  of  the  prebend,  vicar,  and  the  like. 

(*)  King  H.  3.  gave  a  manor  to  Edmund  earl  of  Cornwall,  Dherrity  m  the  case 
and  to  the  heirs  of  his  body,  saving  the  possibility  of  reverter,  assets  de»ceZngom  the 
and  died :  the  earl,  before  the  statute  of  W.  2.  cap.  l.de  douis  ^^' 

J...        ».f         1       J      t  .  .,  1        .      (*)45A88. 6.   6E.  S. 

cotidmonaitousy  by  deed  gave  the  said  manor  to  another  m  .56  a.  b.  Pi.  Com.  S34. 
fee  with  warranty  in  exchange  for  another  manor,  and  after  AntAgb^?        ^^'^* 
the  said  statute  in  the  twenty-eighth  year  of  E.  1.  dieth 
without  issue,  leaving  assets  in  fee-simple ;  which  warranty 
and  assets  descended  upon  king  E.  1.  as  cousin  german 
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and  heir  of  the  said  earl,  viz.  son  and  heir  of  king  Henry  3., 

brother  of  Richard  earl  of  Cornwall^  father  of  the  said  earl 

Edmund.    And  it  was  adjudged,  tliat  the  king,  as  heir  to  the 

Vid.27H.6.Garr.48.  said  earl  Edmund,  was  by  the  said  warranty  and  assets  barred 

34  K.  3.  Garr.  71.  ^    ,  .,  ...     '  ^  ....      ,     . 

of  the  possibility  of  reverter,  which  he  had  eipectant  upon 
the  said  gift,  albeit  the  warranty  and  assets  descended  upon 
the  natural  body  of  king  E.  1.,  as  heir  to  a  subject;  and  king 
E.  1.  claimed  the  said  manor,  as  in  his  reverter  injure  coroua 
in  the  capacity  of  his  body  politic,  in  which  right  he  was 
Vid.  Sect.  7 11, 712.     Seised  before  the  gift.     In  this  case,  how  by  the  death  of  the 

13%  bi  Vaitgb.  379.)    ^^'^  ®^^^  Edmund  without  issue,  the  king^s  title  by  reverter, 

and  the  warranty  and  assets  came  together,  and  that  the  war- 
ranty was  collateral,  yet  the  Ling  shall  not  be  barred  without 
assets,  as  a  subject  shall  be ;  and  many  other  things  are  to  be 
observed  in  this  case^  which  the  learned  reader  will  ob- 
serve (c  1). 

380  a.  Here  note  this  diversity :  if  the  heir  be  within  age  at  the 

Mt^t^eUlfof  ^'™®  ^^  ^^^  descent  of  the  warranty,  he  may  enter  and  avoid 

the  warranty :  the  estate,  either  within  age,  or  at  any  time  after  his  full 

63,  W  Ass.  28.  '  '  ^o^Ci^l);  and  Littleton  (sect.  726.)  saith  well,  that  the  in- 

f  *Kep.*m.'^i4oS        ^^^^  ^°  ^^"  ^^^^  ^^y  ^^^^^  "P°"  ^'*®  alienee ;  for  if  he  bring 
(s  Rol.  Abr.  773.)       his  action  against  him,  he  shall  be  barred  by  this  warranty,  so 

35  Ht  6»  (j3« 

long  as  the  state  whereunto  the  vyarranty  is  annexed  continue, 

and  be  not  defeated  by  entry  of  the  heir :  but  if  he  be  within  age 
at  the  time  of  the  alienation  with  warranty,  and  beoome  of  full 

age  before  the  descent  of  the  warranty,  the  warranty  shall  bar 

» ^^^^^^^ 

(C  1)  Mr.  Serjeant  Hawk  inn  observes  on  this  casf,  that  the  kin;^  was 
barred  of  the  possibility  of  reverter  descending  to  him  injure  corona,  by 
'warranty  and  assets  from  a  subject  descending  on  his  body  nataral,  be- 
cause in  all  likelihood  those  lands  will  descend  to  the  same  person  to 
whom  the  crown  will  descend,  and  consequently  will  be  a  i^ood  recom- 
pence  for  the  loss  of  the  crown  lands ;  but  in  the  case  of  the  parson  hta 
successor  can  have  no  beneHt  of  wliat  the  predecessor  has  in  his  natural 
capacity.    Hawk.  Abr.  474.— [Erf.] 

(D  1)  The  last  requisite  to  a  good  warranty,  is,  that  the  heir,  who  is  to 
be  barred  by  the  warranty,  be  of  full  as;e  at  the  time  of  the  fall  of  the 
warranty ;  for  if  the  ancestor  make  a  feoffment,  or  a  release  with  war- 
ranty, his  heir  being  within  age,  and  after  the  ancestor  die,  and  the  war- 
ranty descend  upon  the  heir  within  age,  this  is  no  bar.  Chudleigh*g  case, 
1  Co.  14(>  b.  So  if  an  infant  was  disseised,  and  the  ancestor  of  the  infant 
released  to  such  disseisor  with  warranty,  and  died  during  the  non-age  of 
the  heir,  this  was  no  bar ;  for  tiie  heir,  having  in  himself  the  right  of  pos- 
Hcssion,  might  enter ;  and  consequently  bv  his  eatry  the  estate  to  which  » 
the  warranty  was  annexed  was  defeated,  the  warranty  not  interfering  witli 
^  bis  rif^ht  of  entry.    But  if  he  had  only  had  a  right  of  octtofi,  he  would  have 

been  bound  ;  as  the  warranty  would  have  been  an  utter  bar  to  any  action 
brought,  though  it  would  not  preclude  hun  from  euteriiur.  Infra,  SSOa, 
Walk.  GUb.  Ten.  149.  i^^.-^Ed.} 
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him  for  ever.  Our  author  putteth  his  cases  >vhere  the  entry  of  the 
issue  is  lawful ;  (I)  for  where  the  entry  of  the  infant  is  not  law*  (0  3  H.  r.  9.  35  H.  6. 
fill  when  the  warranty  ^descendeth,  the  warranty  doih  bind  the  33  h.  8.  tit.  War!  Br. 
iofaiit,  as  well  as  a  man  of  full  age ;  and  tlie  reason  thereof  is,  ^'^^chcrt  eale^L** 

because  the  state,  whereunto  the  warranty  was  annexed,  con-  140.    Chodley'scase.. 

.  .        ,         .  .  *380b. 

linuetk  and  cannot  be  avoided  but  by  action,  in  which  action  n,^ie„ku  entry  wiu 

the  warranty  is  a  bar  :  and  for  the  same  reason  likewise  it  is  ^^^^^  ^^'^V- 

.  (1  Rep.  66.) 

of  a  feme  covert,  if  her  entry  be  not  lawful,  a  warranty,  de- 
scending on  her  during  the  coverture,  doth  bind  her.  (m)  And,  (m)  18  £.  3. 3. 
albeit  the  husband  be  within  age  at  the  descent  of  the  war-  2  Inst!  483.)" 
ranty,  yet,  if  the  entry  of  the  wife  be  taken  away,  the  war- 
ranty shall  bind  the  wife. 

If  lands  had  been  given  to  the  husband  and  wife  and  their 
heirs,  and  the  husband  had  made  a  feoffment  to  another,  to 
whom  a  collateral  ancestor  of  the  wife  had  released,  and 
died,  and  the  husband  died,  (and  this  had  been  before  the 
statute  of  52  H.  8.)  this  warranty  had  so  bound  her  waivable 
right,  as  she  could  not  waive  her  estate,  and  claim  dower. 
Otherwise  it  is  of  an  estate  determined :  for  if  a  disseisor 
make  a  lease  to  the  husband  and  wife  during  the  life  of  the 
husband,  and  the  husband  dieth,  she  may  disagree  to  this 
estate  determined,  to  save  herself  from  damages.  And  so 
note  a  diversity  between  an  estate  determined,  and  an  estate 
bound  by  warranty. 

IT  is  commonly  said,  that  there  be  three  warranties,  scil.    LITTLETOX* 
warranty  lineal,  warranty  collateral,  and  warranty  that  comr  [Sect. 697.  364b.] 
mences  by  disseisin.    And  U  is  to  be  understood,  that  before  ^'^^^i^iSrS' 
the  statute  of  Gloucester  all  warranties  which  descended  io  ^porranty  [except  by 

1  ft  1    .  .  .  ,1  dtM»et3tn)w0M€bmrt§ 

them  which  are  heirs  to  those  who  made  the  warranties,  were  th£  luir. 
bars  to  the  same  heirs  to  demand  any  lauds  or  tenements 
against  the  warranties^  except  the  warranties  which  commence 
by  disseisin ;  for  such  warranty  was  no  bar  to  the  heir,  for         ^ 
that  the  warranty  comfnenced  by  wrong,  viz.  by  disseisin. 

Here  our  author  beginneth  with  an  exact  division  of  war-  365  a« 

ranties. 

And  this  division  of  warranties  that  Littleton  here  speaketh 
of,  he  intendeth  of  warranties  in  deed. 
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jUeraHou  in  the  evm-  ^  Before  the  Statute  of  Gloucester.^  This  statute  was  made 

GImc.  e^,3.reiiraii¥'  ^  *  parliament  bolden  at  Gloucester  m  the  sisdi  year  of  the 

tlw^wU^bTt^tshv  '^"  ^'  ^^  ^'  ^'*  *°^  therefore  it  is  called  the  statute  of 

c«re««y,  tfc.  of  tkeir  GloQcester. 
wivea  n^erUMces. 

Gloac.  cup.  3.    Vid.  sect.  724,  725.  &  727,  Sec,    (f  Inst  293.) 


Cmuirmethn  qf  Has         By  the  Statute  of  Gloucester  four  things  are  enacted. 

statute, 

(a  Kcp.  «,  53.) 

Firsty  that  if  a  tenant  by  the  curtesy  alien  with  fiarranty 
and  dieth,  that  this  shall  be  no  bar  to  tlie  heir  in  a  writ  of 
mort  d'ancester,  without  assets  in  fee-simple ;  and  if  lands  or 
tenements  descend  to  the  heir  from  the  father^  he  shall  be 
barred,  having  regard  to  the  value  thereof. 

*36^  b«  ^Secondly,  that  if  the  heir,  for  want  of  assets  at  that  time 

descended,  doth  recover  the  lands  of  his  mother  by  fofce  of 
diis  act,  and  nfterwards  assets  descend  to  the  heir  from  the 
fhther,  then  the  tenant  shall  recover  against  the  heir  the  in- 
heritance of  the  mother  by  a  writ  of  false  judgment,  which 
diall  issue  out  of  the  record,  to  resummon  him  that  ought  to 
warrant,  as  it  hath  been  done  in  other  cases,  where  the  heir 
being  vouched  cometh  into  the  court,  and  pleadeth  diat  he 
hath  nothmg  by  descent. 

Thirdly,  that  the  issue  of  the  son  shall  recover  by  a  writ 
.    of  cosinage,  aiel,  and  besaieL 

And  lastly,  that  the  heir  of  the  wife,  after  the  death  of 
the  father  and  mother,  shall  not  be  barred  of  his  action  to 
demand  the  heritage  of  the  mother  by  writ  of  entry,  which 
his  father  aliened  in  the  time  of  his  mother,  whereof  no  fine 
was  levied  in  the  king's  court. 

(Post,  54  b.)  Concerning  the  first,  there  be  two  points  in  law  to  be  ob- 

served. 

First,  albeit  the  statute  in  tliis  article  name  a  writ  of 
(n)  11 E.  2.  tit.  Garr.  mortd'ancesteTj  and  after  writs  of  cosinage,  ate/,and  besaiel(n); 
isfif  3^  m'.  ^  pT  ^^*  y®^  a  w"^  of  "g*^*>  ^  formedon,  a  writ  of  entry  ad  comntunem 

Com.  110.  7E.  3.5l  /forem.  and  aH  other  like  actions,  are  widiin  the  purview  of 
TempsE^^.Garr.87.    ^.      '  ^      .  ^      ^  ^, 

this  statute ;  for  those  actions  are  put  but  for  examples. 
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Secondly,  where  it  is  sud  in  the  said  act  (if  the  tenant  by  97  E.  s.  8, 9.  14£.  4. 
the  curtesy  alien),  yet  his  release  with  warranty  to  a  di»-  Ma"*i48a.  "^**"*'^ 
aeisor,  &c.  is  within  the  purview  of  the  statute,  for  that  it 
is  in  equal  mischief;  and  if  that  evasion  might  take  place,  the 
statute  should  have  been  made  in  vain, 

■ 

If  tenant  by  the  curtesy  be  of  a  seignory,  and  the  tenancy  ft  Am.  9.  &  37. 
escheat  unto  him,  and  after  he  alieneth  with  warranty,  this     ^""*^'    '  ^'    "''  ®^* 
shall  not  bind  the  issue,  unless  assets  descend ;  for  it  is  ia 
equal  mischief. 

« 

As  to  the  second  clause  of  the  statute  of  Gloucester,  there  366  a« 

are  two  points  of  law  to  be  observed. 

First,  that,  by  the  express  purview  of  tlie  statute,  if  assets  Pi*  Com.  Fnlmer- 
do  after  descend  from  the  father,  then  the  tenant  shall  have  Lib.  8.  fol.53.  Sym% 
recovery  or  restitution  of  the  lands  of  the  mother.     But  in  a  ^^*'^* 
formedon,  if  at  the  time  of  the  warranty  pleaded  no  assets 
be  descended,  whereby  the  demandant  recovereth,  if  after  as- 
sets descend,  there  the  tenant  shall  have  a  $eir€  facias  for 
the  assets,  and  not  for  the  land  intailed.     And  the  reason 
hereof  is,  that  if  in  this  case  the  tenant  should  be  restored  to 
the  land  intailed,  then   if  the  issue  in  tail  aliened  the  assets, 
bis  issue  should  recover  in  a  formedon ;  and  therefore  the 
sages  of  the  law,  to  prevent  future  occasions  of  suits,  re^* 
solved  the  said  diversity  in  the  cases  abovesaid,  upon  coo*- 
sideratioo  and  construction  of  the  statute  of  Gloucester,  and 
of  the  statute  de  doni$  conditionaKbm. 

Secondly,  it  is  to  be  observed^  that,  after  assets  descended, 
the  recovery  shall  be  by  writ  of  judgment,  wUch  shall  issue 
out  of  the  roll  of  the  justices,  8cc.     And  here  two  things 
aie  to  be  declared  and  explained.    Hrst^  by  wfaat  writ,  8lc 
and  that  is  clear,  viz.  by  scire  facias.    But  the  second  is  Lib.  8.  fol.  55,  54. 
more  difficult ;  and  that  is,  upon  what  manner  of  judgment  i^ary  Shipley's  case. 
t\ae  scire  facias  is  to  be  grounded:  for  explanation  whereof  j?c«>  ^^ib^  SSa, 
it  is  to  be  understood,  that,  if  the  tenant  will  have  benefit  of  Pott,  326  ai) 
the  statute,  he  must  plead  the  warranty,  and  acknowledge 
the  title  of  the  demandant,  and  pray  that  the  advantage  of 
thft  statute  may  be  saved  unto  him,  and  then  if  after  assets 
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descendi  the  teoant  upon  thb  record  shall  have  a  Kire  facias: 
and  if  assets  descend  but  for  part,  he  shall  have  a  scire  fadas 
for  so  much.  But  if  the  tenant  plead  the  warranty,  and 
plead  further  that  assets  descended,  &c.  and  the  demaindaot 
taketh  issue  that  assets  descended  not,  &g.  which  issue  is 
found  for  the  demandant,  whereupon  he  recoveretb,  the 
tenant,  albeit  assets  do  after  descend,  shall  never  have  a 
scire  facias  upon  the  said  judgment ;  for  that  by  his  false  plea 
be  hath  lost  the  benefit  of  the  said  statute. 

Touching  the  third,  sufficient  hath  been  spoken  before. 

For  the  last,  it  is  to  be  observed,  that  if  the  husband  be 

seised  of  lands  in  the  right  of  his  wife,  and  maketh  a  fe<^* 

•  E.  t.  tit  Garr.  81.    ment  in  Cee  with  warranty,  the  wife  dieth,  and  the  husband 

18  £  S  Al 

dieth,  this  warranty  shall  not  bind  the  heir  of  the  wife  without 
assets,  albeit  the  husband  be  not  tenant  by  tlie  ctirtesy.  But 
of  this  you  shall  read  more  hereafter. 

y)A,  sect  785.  In  the  mean  time  know  this,  that  the  learning  of  warranties 

IS  one  of  the  most  curious  and  cunning  learnings  of  the  law^ 
and  of  great  use  and  consequence. 

lilTTLETON.       ALSO,  it  is  spoken  in  the  end  of  the  said  statute  of  GIoih 
[Sect.  728.  38 1  a.]  cester,  which  speaketh  of  the  alienation  with  warranty  made 

S22lSrX?  ^^"^  ^  ^^  ^^""^^  ^y  ^^  ^^^  ^^  this  form.    Also,  in  the  same 
k!!^^m^^'f^  ****  WMMtner,  the  heir  of  the  woman  after  the  death  of  the  father 

and  mother  shall  not  be  barred  of  action,  if  he  demandeth 
the  heritage  or  the  marriage  of  his  mother  by  writ  of  entry, 
that  hit  father  aliened  in  his  mother's  time,  whereof  nofitie 
is  levied  in  the  king^s  court :  and  so  by  force  of  the  same  sta- 
tute, if  the  husband  of  the  wife  alien  the  heritage  or  marriage 
of  his  wife  in  fee  with  warranty,  tfc.  by  his  deed  in  tlie  coun- 
try, it  is  clear  law,  that  this  warranty  shall  not  bar  the  heir, 
unless  he  hath  assets  by  descent  (19). 

tITTLETON.       BUT  the  doubt  is,  if  the  husband  alien  the  heritage  of 
[Sect  729. 381  b.]  his  wife  by  fine  levied  in  the  king's  court  with  warranty,  i;c. 

if  this  shall  bar  the  heir  without  any  descent  in  value  (20). 

(19)  This  section  not  in  L.  and        (to)  ^rc  added  L.  and  H.  and 
H.  nor  Rok  Roh*  ^ 
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And  as  to  this,  I  will  here  tell  certain  reasom,  which  I  have        (t  Inst.  994.) 

heard  said  in  this  matter.     I  have  heard  my  master  Sir 

Richard  Newton,  late  chief  justice  of  the  common  pleas,  once 

say  in  the  same  court,  that  such  warranty  as  the  husband 

maketh  hy  fint  levied  in  the  Mngs  court  shall  bar  the  heir, 

albeit  he  (£1)  hath  nothing  by  descent,  became  the  statute 

saith  (whereof  no  fine  is  levied  in  the  king's  court  (£2)) ;  and 

so  by  his  ^opinion  this  warranty  by  fine  (23)  remaineth  yet  a  "82  «^ 

collateral  warranty,  as  it  was  at  the  common  law,  not  re* 

medied  by  the  said  statute,  because  the  said  statute  excipteth 

^UenationM  by  fine  with  warranty. 

AND  some  others  have  said,  and  yet  do  say  the  contrary,    liIXTLETON« 
and  4his  is  their  proof,    that  as  by  the   same  chapter  q/*  [Sect.  730.  382  a.^ 
the  said  statute  it  is  ordained,  that  the  warranty  of  the 
tenant  by  the  curtesy  shall  be  no  bar  to  the  heir,  unless  that 
he  hath  assets  by  descent,  &!&.  although  that  the  tenant  by  the 
enrtesy  levy  a  fine  of  the  same  tenements  with  warranty,  6^c. 
as  strongly  as  he  can,  yet  this  warranty  shall  not  bar  the 
idr,  unless  that  he  hath  assets  by  descent,  Sfc,    And  I  be- 
lieve that  this  is  law ;  and  therefore  they  say,  that  it  should  be 
inconvenient  to  intend  the  statute  in  such  manner,  as  a  man 
that  hath  nothing  hut  in  riglu  cf  his  wife,  might  by  fine  levied 
by  lam  (24)  of  the  same  (25)  tenements  which  he  hath  but  in 
fight  of  his  wife  with  warranty,  Sfc.  bar  the  heir  of  the  same 
tenements  without  any  descent  of  fee-simple,  l^c*  where  the 
tenant  by  tie  cut  tesy  cannot  do  this. 

, ''  That  it  should  be  inconvenient/'  Argumentum  ab  incon*  3S5  su 

tementi,  is  very  forcible  in  law,  as  often  hath  been  obser?ed.    ^*^*  *^^  ®^»  *^ 

BUT  they  have  said,  that  the  statute  shall  be  intetided  LITTLETON. 
after  this  manner,  scilicet,  where  the  statute  (26)  saith,  where-  [Sect.  731.  382  a. j 
oj  no  fine  u  levied  tn  the  kings  court,  that  u  to  say,  *  whereof  115  a.  Post,  seom. 
no  lawful  fine  is  rightfully  levied  in  the  king's  court.    And  5S*iup^i.^Ani 
'to  is,  whereof  no  fine  of  the  husband  and  his  wife  is  levied  381  b.) 


(tl)  ad-Hi*(u{y   L.  sod  M.  and  (24)  mesmef  added  in  L.  and  M. 

Roh.  and  Rob. 

(if)  ife,  added  in  L.  and  M.  and  (25)  metmes,  not  in  L.  and  H.  nor 

^^^  Rob. 

^  (^)  9ft.  added  in  L.  and  M.  and  (26)  dit-purU,  L.  and  M.  and  Rob. 
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II?  the  king*B  court j  for  at  the  time  of  the  making  of  the  urid 
statute^  every  estate  of  lands  or  tenements  that  any  man  or 
woman  had,  which  should  descend  to  his  heir,  was  fee-simple 
without  condition,  or  upon  certain  conditions  in  deed  or  iu 
law.  And  because  that  then  such  fine  might  rightfully  be 
levied  by  the  husband  and  his  wife,  and  the  heirs  of  the  hu^ 
band  should  warrant,  8fc,  such  warranty  shall  bar  the 
heir  {07),  and  so  they  say,  that  this  is  t/ie  meaning  of  the 
statute,  for  if  the  husband  and  his  mfe  should  make  a 
feoffment  in  fee  by  deed  in  the  country,  his  heir  after  the  de* 
cease  of  the  husband  and  mife  shall  have  a  writ  of  entry  sur 
cui  in  vita,  i^c.  notwithstanding  the  warranty  of  the  husband, 
then  if  no  such  exception  were  made  in  the  statute  of  the  fine 
levied,  i^c.  then  the  heir  should  have  the  writ  of  entry,  ^c. 
notwithstanding  the  fine  levied  by  the  husband  and  his  wife, 
because  the  words  of  the  statute  before  the  exception  of  the 
fine  levied,  ifc.  are  ger^eral,  viz*  thai  the  hdr  of  the  w^e 
after  the  death  of  the  father  and  mother  is  not  barred  of  ai- 
tion,  if  he  demand  the  heritage  or  the  marriage  of  his  dw- 
ther  by  writ  of  entry,  that  his  father  aliened  in  the  time  of 
his  mother,  and  so  albeit  the  husbimd  and  wife  aliened  by 
fine,  yet  this  is  true,  that  the  husband  aliened  in  the  time  of 
the  mother,  and  so  it  should  be  in  that  case  of  the  statute, 
•  383  a.  unless  that  such  *words  were,  viz.  whereof  no  fine  is  levied 

in  the  king's  court;  and  se  they  say,  that  this  is  to  he 
understood,  whereof  no  fine  by  the  husband  and  his  wife  is 
levied  in  the  king's  court,  the  which  is  lawfully  levied  in 
such  case ;  for  if  the  justices  have  knowledge,  that  a  man  that 
hath  nothing  but  in  the  right  of  his  wife,  will  levy  a  fine  in 
his  name  only,  they  mil  not  neither  (QB)  ought  they  to  take 
such  fine  to  be  levied  by  the  husband  alone  without  (29)  his 
wife,  Sfc,    Ideo  quare  of  this  matter,  ifc,  (30) 

383  a.  it  Por  if  the  Justices  have  knowledge,  Stc,''    Hereby  it  ap- 

(o)53H.6.  52.'  pearelh  CoJ  that  die  judge,  if  he  knoweth  it,  ought  not  to 

Die/ira^'  i*R  7!'9.  ^^^  knowledge  of  a  fioe  that  worketh  a  wrong  to  a  third 

1  Mar.  80.  4E.3.4i;  person, 
t  EUi.  Dier  246.  ^ 

(27)  Sfc,  added  in  L.  and  M.  and  (29)  notmi,  added  in  L.  and  M. 
Rob.  and  Roh. 

(28)  unpie,  not  in  L.  and  M.  nor  (30)  Sfc,  not  in  L.  and  M.  nor 
Roh.  Rob. 
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**  I  have  heard  m/  matter  SirR.Newton^ifcJ*  Sir  R.  Newton 
vas  ageotleman  of  ancient  family ;  io  Latin,  de  nova  villa; 
in  Freacby  de  neufe  viUe ;  and  a  reverend  learned  judge,  and 
worthily  advanced  to  be  chief  justice  of  the  court  of  com* 
moo  pleas,  whom  our  author  remembers  with  great  reverence, 
as  by  his  words  you  may  perceive,  calling  him  his  master, 
and  citeth  his  opinion  delivered  once  in  tlie  court  of  common 
pleas,  which  our  author  heard  and  observed  (whose  example 
dierein  it  is  necessary  for  our  student  to  follow) :  but  the 
latter  opinion  (as  hath  been  before  observed)  being  Littleton's 
own,  is  against  the  opinion  of  the  Lord  Newton,  (p)  and  the  (f)  Brecon,  9f i. 
law  is  holden  clearly  with  our  author  at  this  day ;  and  our   q  jt,  ^.  ^Qin^,  atf  * 
author  (as  in  all  other  cases)  hath  good  authority  in  law  to  JJ  ^'^f  •  ^'   '^^'  *• 
warrant  his  opinion :  NtUlius  hominis  authoritas  tantum  apud  (3  Rep.  77.) 
fios  valere  debet,  ut  meliora  non  sequeremur  d  qua  attulerii* 

Of  the  rest  of  these  three  sections  sufficient  hath  been 
said  before* 

ALSOj  it  is  to  be  understood,  that  in  these  words,  where    LITTLETOHf • 

the  heir  demands  the  heritage,  or  the  marriage  of  his  mother,  [Sect.  732.  383  a.] 

this  word  (or)  is  a  disjunctive,  and  is  as  much  to  say,  if  the  J^J^^^^*^  ^Irtk?^ 

heir  demand  the  heritage  of  his  mother,  viz,  the  tenements  further"  extend  u 

^      ^  '  lamit  tN  fee  or  tail,  I9 

thai  his  mother  had  in  fee-simple  by  descent  or  by  purchase,  desceta  arpurJuue, 
9rif  the  heir  demand  the  marriage  of  his  mother,  that  is  *to  *383  b. 

say,  the  tenements  that  were  given  to  bis  mother  in  frank- 
marriage^ 

Some  do  expound   heriti^e  of  the  mother,   to  be  the  383  h. 

lands  which  the  mother  hath  by  descent ;  and  that  construe-  ^"  ^  ^^ 
tion  is  true,  but  the  statute,  by  the  authority  of  littleton, 
eitendeth  also  where  the  mother  halh  it  by  purchase  in  fee- 
simple;  for  so  saith  Littleton  himself,  that  this  word  (inhe- 
ritance) is  not  only  intended  where  a  man  hath  lands  by  de- 
scent, but  where  a  man  hath  a  fee-simple  by  purchase,  be- 
cause bis  heirs  may  inherit  him.  And  albeit  it  be  tme,  that 
the  statute  eztendeth  to  an  estate  in  frank-marriage  acquired 
by  purchase,  yet  doth  it  extend  also  to  all  estates  in  tail,  as 
well  by  descent  as  by  purchase,  for  that  frank*marriage  is 
put  but  for  an  example. 
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365  b.  But  notwithstanding  this  statute,  if  feme  tenant  in  dower 

^lllThi'th^'i^^^    ^^^  aliened  in  fee  with  warranty,  and  died,  the  warranty  had 
tuteiiH.f,  cap.p.   bound  ihe  heir  until  the  statute  Co)  of  11  H.  7.  since  oar 

restrtvmng  alienation  ,  *     ^ 

with  warranty  bij  te-     author  Wrote :  by  which  statute  the  heir  may  enter,  notwitb-* 
their  husbami^MinherU''  standing  such  warranty. 

mcea. 

(9)  11  H.  7.  cap.  to.    (Post,  580  a.  3(1^  a.) 

But  note,  there  is  a  diversity  between  a  warranty  on  the 

part  of  the  mother,  and  an  estoppel ;  for  an  estoppel  of  the 

part  of  the  mother  shall  not  bind  the  heir,  when  he  claimeth 

IB  E.  s.  9.  from  the  father :  as  if  lands  be  given  to  the  husband  and  wife^ 

and  to  the  heirs  of  the  husband,  the  husband  make  a  gift  in  tail, 
(Hob.  31.  8  Rep.  and  dieth,  the  wife  recovereth  in  a  cut  in  vita  against  the  donee, 
^**^  supposing  that  she  had  fee-simple,  and  make  a  feoffment^  and 

dieth^  the  donee  dieth  without  issue,  the  issue  of  the  husband 
and  wife  bring  a  formedon  in  the  reverter  against  the  feoffee ; 
and  notwithstanding  that  he  was  heir  to  the  estoppel,  and  the 
mother  was  estopped,  yet,  for  that  he  claimed  the  land  as  heir 
to  his  father,  he  was  not  estopped.  Note,  that  warranties 
are  favoured  in  law,  being  part  of  a  man's  assurance ;  but 
estoppels  are  odious. 

» 

Consimdum  rf  thi$  If  a  woman  had  been  tenant  for  life,  the  remainder  of 

reversion  to  her  next  heir,  and  the  woman  had  aliened  in  fee, 
and  died,  this  warranty  had  barred  her  heir  in  remainder  or 

11  H.  r.  cap.  90.        reversion ;  but  this  is  partly  holpen  by  the  said  act  of  11 H.  ?• 

this itamteof  u^H*  7.  ^'^'  ^^^^^  the  woman  hath   any  estate  for  life  of  the  in- 

ca.  20.  well  expound-  heritance  or  purchase  of  her  husband,  or  given  to  her  by  any 

ed,  Lib.  1.  fol.  176«        -    ,  i-    1      1      t       1  t  I 

in  Sir  Anthony  Mild-  of  the  ancestors  of  the  husband,    or  by  any  other  person 

&*Mar!*D*ie^t46.       sew^d  to  the  use  of  her  husband,  or  of  any  of  his  ancestors, 
lib.  3.  fol.  59,  60,     there  her  alienation,  release,  or  confirmation  with  warranty, 

61,68.    LdncoLoColi.  '^  '  '' 

case.    PI.  Com.  fol.     shall  not  bind  the  heir. 

56.    20  Eliz.   Dier 

S6S.     Doct.  &.  Stud.  55.    8  Eliz.  Dier  248.     19  Eliz.   Dier  354.    21  Eliz.  Dicr  36f. 

Lib.  3.  fol.  50, 51.  Sir  George  Browne's  case.  Lib.  3.  fol.  79.  Fitzh.  caae.  27  H.  8.  2d. 

To  the  authorities  quoted  in  the  mai^ent,  which  may  serve  as 

commentaries  upon  the  said  statute,  I  will  only  add  two  cases. 

(f)  Mich.  13  Jac.  in-    The  one  was,  (r)  A  man  seised  of  lands  in  fee  levied  a  fine 

in  ejectione  tirmae  in    ^^  ^^^  ^^^  ^f  himself  for  life,  and  after  to  the  use  of  his 

lS!**  ^"*'^'         ^^'^^  "°^  ^^  *^  ^^'^^^  ">^^«  ^^  ^^^  ^^y  ^y  ^'^^  begotten,  for 

her  jointure,  and  had  issue  male,  and  after  he  and  his  wife 

levied  a  fiue^  and  suffered  a  common  recovery,  the  husband 
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and  wife  died,  and  the  issue  male  entered  by  force  of  the  said 

statute  of  1 1  H.  7.    And  it  was  holden  by  the  justices  of  as- 

sise,  (the  case  coining  down  to  be  tried  by  nisi  prius),  that 

the  entry  of  the  issue  male  was  lawful :  and  yet  thb  case  is 

out  of  the  letter  of  the  statute ;  for  she  neither  levied  die 

fine,  &c.  being  sole,  or  with  any  other  after*taken  husband, 

but  is  by  herself  with  her  husband  that  made  the  jointure  (£  !)• 

Sed  qui  h^ret  in  litem,  biuret  in  corlice^  and  this  case  being 

in  the  same  mischief,  is  therefore  wilhin  the  remedy  of  the 

statute^  by  the  intendment  of  the  makers  of  the  same,  to 

avoid  die  disherison  of  heirs,  who  were  provided  for  by  the 

Slid  jointure,  and  especially  by  die  husband  himself  that  made 

the  jointure,  which  (as  it  was  said)  is  a  stronger  case  than 

the  example  set  down  in  the  statute.     The  other  was,  (s)  A  ($)  Pasch.  17  £H<. 

man  is  seised  of  ♦lands  in  the  right  of  his  wife,  and  they  two  Antefii3*a.    Post, 

levy  a  fine,  and  the  conusee  grant  aud  rendereth  the  land  to  pioaora/bycr^^^ 

the  husband  and  wife  in  special  tail,  the  remainder  to  the  right  Jo-  ^V. .  Hob.  332. 

.  ■  ,  .    ,       ,      Cro.  Eliz.  2.    2  Cro. 

heirs  of  the  wife>  they  have  issue,   the  husband  dieui,  the  475.  Ben.  40.  2  Inst. 
wife  taketh  another  husband,  and  they  two  levy  a  fine  in  fee,  t^^\\   Pain]!"^i!  32. 
and  the  issue  enteretht  this  is  directly  within  the  letter  of  the  V^'pJ^A  ^^\l  ^t*' 

x'  -^   ^  pi.  461.)  Com.  Banco, 

Statute^  and  yet  it  is  out  of  the  meaning ;  because  the  state  Latton*s  case,  which 

of  the  land  moved  from  the  wife,  so  as  it  was  the  purchase  observed.   (^  Rol. 

of  the  husband  in  letter,  and  not  in  meaning.     But  where  ^^^'  ^t^oRn^^ ^^'^ 

the  woman  is  tenant  for  life,  by  the  gift  or  conveyance  of  any 

other,  her  alienation  with  warranty  shall  bind  the  heir  at  this 

day.    So,  if  a  man  be  tenant  for  life  (otherwise  than  as  tenant 

by  the  curtesy),  and  alien  in  fee  widi  warranty^  and  dieth,  this 

shall  at  this  day  bind  the  heir  that  bath  the  reversion  or  re^ 

maioder  by  the  common  law  not  hoi  pen  by  any  statute  (f  l)» 

Bat  all  this  is  to  be  understood,  unless  the  heir  that  hath  the 

reversion  or  remainder  doth  avoid  the  estate  so  aliened  in  the 

life  of  the  ancestor;  for  then  the  estate  bei^  avoided,  the 

Mrarranty,    being  apnexed  unto  the  estate,  is  avoided  also; 

whereof  more  shall  be  said  in  this  chapter  in  his  proper  Sect.  725. 

place.    And  therefore  it  is  necessary  for  the  heir  in  such  (i  Hep.  66,    Post, 

367  b.  388  b*   10Kep% 
■  9j.) 

,  (E 1)  Bat  it  Is  now  tettlcd,  that  an  alienation  by  thebasband  and  wife 
jointiy^  is  not  restrained  by  the  statute  11  H.7.  c.  SO.,  though  it  is  not 
withio  the  express  words  of  tbe  saving  clause.  See  Kirkman  v.  Thomp- 
«•»,  Cro.  Jac.  474.  fThdele^  v.  Kemp^  cited  t  Ve8,  358.  1  Prest.  Conv.  aO. 

(P 1)  B«t  by  a  statnte  made  since  Lord  Coke's  time,  all  warranties 
■Bxle  by  tcniDt  for  life,  descending  on  him  in  reversion  or  remaiudifry 
aw  void,    8tat.4and5Aiui.c.l(».  Sec  iufra,  n,  (L  J).— [£rf.] 

Vol.  II.  T 
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cases  to  make  an  entry  as  soon  as  he  hath  notice  or  probable 
suspicion  of  such  an  alienation. 

365  a.  •  «  Before  the  statute  of  Gloucester  all  tcdrranties  trere  bars 

mon  law  bif  tke  Stat.      to  the  same  neiTS  to  atmana  any  tanas,  o^c,      ror  the  sta- 

aU^at'iiu^'hmJ^^'      ^"^>  **  ^^^  ^^^  8*"^*  ^^^Z  ""ade  in  6  E.  1,  was  before 
rantybytaumttintaU.  the  Statute  of   Dotiis  conditioualibus,   which  was  enacted 

Siii  b.   ilcta,  iib.  5.    13  E.  1.  when  all  states  of  inheritance  were  fee-simple.   But 
cap.  34.  7  K.  3.  Garr.  ^fter  the  Statute  of  l«  E.  1.  the  heir  in  tail  is  not  barred  by 

the  warranty  of  his  ancestor^  unless  there  be  assets,  as  shall 
be  said  hereafter  more  largely  in  this  chapter. 

LITTLETON.  WARRANTY  lineal  «,  z^here  a  man  seised  of  lands  in 
[Sect.  703,  370a.]y^g^3i)  rnaketh  a  feoffment  by  his  deed  to  another,  and  binds 
al^imdcoiiJeraluw^'  f^ifnself  and  his  heirs  to  warranty^  and  hath  issue,  and  die, 
raniy,  astotheirna-  ^,^^  ^^^  trarvanty  descend  to  his  issue,  that  is  a  lineal  war- 
Where  the  heir  on        rantif.    And  the  cause  why  (32)  this  is  called  lineal  zcarraniy, 

whom  u  icurranty  (ff-      .       *    ,,  .  ,  t    t     /•  t      /«    r  1  • 

Mcendt,  Might  postiUy  ^  not  because  the  warranty  descendeth  from  the  Jather  to  his 

tihe  If^J^i^^r    *«'•  i  *"^  ^^^  ^"'"^  **.  for  ^^^  if  «o  «wcA  deed  with  KarraMy 
eettar^  whether  as  heir  had  been  made  bu  the  father,  then  the  ridit  of  the  tenements 

Uneal  or  collateral,  the      ,      ,,    ,  j  i       ,.,,,?,      ,, 

icarrantyiaiinetU:       should  descend  to  the  heir,  and  the  heir  should  convey  the 

descent  from  (33)  his  father,  l^c* 

LITTLETON.  FOR,  if  there  be  father  dnd  son,  and  the  son  purclmt 
[Sect.  704.  370  b.]  {SA)  lands  in  fee,  and  the  father  of  this  disseiseth  his  son, 
any  possihiuty  inherit    ^^^  (^5)  alieneih  to  another  in  fee  by  his  deed,  and  by  the 

r*«i2S^S<'jJt'3^   '^'^  *^^  ^'^'^  **'"  ""^  '^  ^^^^^  ^^  trffrra///  the  same  tene^ 
coUattrai :  ments,  Sfc.  and  the  father  dieth ;  now  is  the  son  barred  to 

have  the  said  tenements ;  for  he  cannot  by  any  suit,  nor  by 

other  mean  of  law,  have  the  same  lands  by  cause  of  the  said 

warranty.    And  this  is  a  collateral  warranty ;  and  yet  the 

varranty  descendeth  lineally  from  the  father  to  tlie  son. 

LITTLETON.  BUT  because,  if  no  such  deed  with  warranty  had  been 
[Sect.  705. 370  b.]  made,  the  son  in  no  manner  could  convey  the  title  which  he 

hath  to  the  tenements  from  his  father  unto  him,  inasmuch  as 
*371  a.  his  ^father  had  no  estate  in  right  in  the  lands ;   wherefore 

(31)  Et  added  in  L.  ai|d  M.  and  (34)  terrcs^^enemcnts,  L.  and  M. 

Boh.  aDd  Roh. 

(3i)  ceo,  added  in  L.  and  M.  and  (35)  eeo,  added  in  L.  and  M.  and 

Boh.  Roh. 

(33)  son^U,  L.  and  M.  and  Roh. 
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ntck  warranty  i$  called  collateral  warrantifi  inasmuch  as  At 
that  maketh  the  warranty  is  collateral  to. the  title  of  the  te* 
fitments:  and  this  is  as  much  to  say^  as  he  to  whom  the  warr 
ranty  descendeth,  could  not  convey  to  him  the  title  which  he 
hath  in  the  tenements  by  Aim  that  made  the  warranty ,  in  case 
that  no  such  warranty  were  made* 

Here  Littleton  pUttetb  aki  examptei  proving  that  it  is  not  371  a. 

called  lineal,  because  it  descendeth  lineally  from  the  father  to  *^^  jj  ^  {^^g  *^'^* 
the  son ;  for  in  this  caee  the  warranty  descendeth  lineally,  ^J^'  ^^^'  ^*^'  *^^ 
and  ;et  is  a  collateral  warranty.  In  this  example  you  must 
intend  that  the  disseisin  was  not  of  intent  to  alien  with  wan- 
nmty  to  bar  the  son ;  but  here  the  disseisin  being  done  to  the 
aon^  without  any  such  intent,  the  alienation  afterwards  with 
warranty  doth  bar  the  son ;  because  that  albeit  the  warranty 
doth  lineally  descend,  yet  seeing  the  title  is  collateral,  tliat  is, 
that  the  son  claimeth  not  the  land  as  heir  to  his  father,  there- 
fore, in  respect  of  die  title,  it  is  a  collateral  warranty.  And 
thus  doth  Littleton  agree  (t)  with  the  authority  of  our  CO  46  E.  3. 6.  5  C.  ^. 
books.  So  as  the  diversities  do  stand  thus.  First,  where 
the  disseisin  and  feoffment  are  uno  tempore^  and  where  sit 
fl^eral  times.  Secondly,  where  the  disseisin  is  with  intent 
to  alien  with  warranty,  and  where  the  disseisin  is  made  with- 
out such  intent,  and  the  alienation  with  warranty  afterwards 
niade(*), 

A  warranty  lin^eal  is  a  covenant  real  Annexed  to  tde  land  370  a. 

by  him  which  either  was  owner,  or  might  have  inherited  the         ^^    ^^*  ^'^ 
land,  and  from  whom  his  heir  lineal  or  collateral  might  by 
possibility  have  claimed  the  land  as  heir  from  him  that  made 
uie  warranty ;  whereof  Littleton  himself  putteth  divers  cases,  (Post,  Sfia.  375  a.) 
^hich  shall  be  explained  in  their  proper  places.    And  in 
Ais  case  put  in  section  703.,  Littleton  (once  for  all)  sheweth, 
^t  the  reason  of  the  example  here  put,  is,  because  if  no 
iuch  alienation  with  warranty  (for  so  is  Littleton  to  be  in<- 
tended)  had  beeb  made,  the  very  lands  had  descended  io  the 
oeir,  80  as  the  case  being  put  of  lands  in  fee^simple,  the 
«Benation  without   the  warranty  had  barred  the  heir.    And        (3  Rep.  59.)^ 
note,  that  it  is  called  a  lineal  warranty,  not  because  it  niusi 
^cend  upon  the  lineal  heir ;  for,  be  the  heir  Imeal  or  col- 

(•)  See  infra,  3^7  a. 
T  8 
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kteral,  if  by  possibility  he  -might  claim  die  land  from  faim 

(hat  made  the  wanraDty,  it  is  lineal ;  havii^  rqpurd  to  the  war 

ranty,  and  title  of  the  land.     And  also  it  is  called  lineal,  in 

tchich  U  $0  tilled  fre*     lespect  that  the  warranty  made  by  him  that  had  no  right  or 

iketuUqftheUmd.      possibility  of  right  to  the  land,  is  called  collateral,  in  regard 

that  it  is  collateral  to  the  title  of  the  land  (o  1). 

LITTLETON.        JLSO,  if  there  be  grandfather,  fatlier,  and  son,  and  the 
[Sect.  706.  371  a.]  grandfather  is  disseited,  in  whose  possession  the  father  re- 

leaseth  by  his  deed  with  warranty,  Sfc.  and  dieth,  and  after 
the  grandfather  dieth\  now  the  son  is  barred  to  have  the 
tenements  by  the  warranty  of  the  father.  And  this  is  called 
a  lineal  warranty,  because  if  no  such  warranty  were,  the 
son  could  not  convey  the  right  of  the  tenementi  to  him, 
nor  shew  how  he  is  heir  to  the  grandfather  but  by  meam 
of  the  father. 

371  a.  Here  Littleton  putteth  an  example  where  the  son  must 

Garri  73.  *  *      claim  the  land  as  heir  to  his  grandfather ;  and  yet,  because  be 

cannot  make  himself  heir  to  his  grandfather  but  by  his  fa- 
ther, it  is  lineal. 

And  itis  to  be  observed,  that  the  warranty  in  this  case  de- 
scended upon  the  sou,  before  the  descent  of  the  right,  which 
happened  by  the  death  of  the  grandfather,  in  whom  the  right 
was.  Vide  Littleton,  cap.  de  Releases,  and  after  in  this 
chapter,  sect.  707.  and  741. 

LITTLETON.       JLSO^  if  a  man  hath  issue  two  sons,  and  is  disseised, 
[Sect.  707. 371  b.]  and  the  eldest  son  release  to  the  disseisor  by  his  deed  wiih 

(G 1)  The  chief  distinction  between  lineal  and  collateral  ^"^"^.^ 
eonalsti  in  this:  when  the  person  on  iwhom  the  warranty  descends (w»*> 
must  always  be  the  heir  at  common  hiw)  might  possibly  claim  the  lands  as 
ieir  to  the  warrantor  f  whether  as  heir  lineal  or  oolIateraJ)  then  the  war- 
ranty is  Uneal.  But  wVen  the  persoi^  on  whom  it  descends,  does  not 
claim  the  lands  as  heir  to  the  person  warranting,  then  the  warranty  i' 
collateral.  Watk.  Gtlh.  Ten.  402.  Bat  IuicaI  warranty  may  be,  tmm 
the  heir  does  not  make  his  title  immediateUi  as  heir  to  the  warrantor,  intra, 
aect.  706 ;  or  thongh  he  docs  not  derive  fr6m  him  alone.  Infra,  sect.  7h. 
But  be  roust  claim  a9  heir ;  for  if  a  man.  having  issue  three  sons,  gives 
land  to  the  eldest,  and  the  heirs  of  his  body,  and,  for  want  of  such  i»^ue, 
to  the  middle  son,  and  the  heirs  of  his  body,  the  remainder  to  the  tmra 
in  ta.ll,  and  the  eldest  aliens  with  warranty,  and  dies  without  isoij^i  >^ 
^rarranty  is  colhitend  to  the  middle  son ;  for,  ttiough  he  is  heir  at  law  t 
the  eldeflt  son,  yet  he  does  not  claim  as  heir,  but  as  purchasor.  w''^' 
sect.  716.  As  to  the  different  operatton  of  lineal  and  coUatcra]  \rarrani>) 
fee  infra,  373  b.^£^] 
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warranty,  Sfc.  and  dies  without  issue,  and  afterwards  the 
father  dieth,  this  is  a  lineal  warranty  to  the  younger  son, 
because,  albeit  the  eldest  son  died  in  the  life  of  the  father, 
yet  by  possibility  it  might  have  been,  that  he  might  convey 
to  him  the  title  of  the  land  by  his  elder  brother,  if  no  such 
warranty  had  been.  For  it  might  be,  that,  after  the  death  of 
the  father,  the  elder  brother  entered  into  the  tenements,  and 
died  without  issue,  and  then  the  younger  son  shall  convey  to 
Urn  the  title  by  the  elder  {S6)  sonp 

Here  Littleton  putteth  an  example,  where  the  heir,  that  is  3^1  b. 

to  be  barred  by  the  warranty,  is  not  to  make  his  descent  by  ?^5'  ^:  S*"'/^ 

,  llH.  4.  S3.    (1  Rep. 

him  that  made  the  warranty,  as  in  the  case  before ;  and  yet,  66*) 

because  by  possibility  he  might  have  claimed  by  the  eldest 

son,  if  he  had  survived  the   father,  and  died  without  issue, 

and  so  the  younger  brother  might  by  possibility  have  been 

heir  to  him,  the  warranty  is  lineal. 

And  here  it  is  to  be  noted,  that  the  warranty  of  the  eldest 
son  descended  before  the  right  descended ;  whereof  more 
ihall  be  said  hereafter,  sect.  741.;  and  the  opinion  of  Little** 
ton  in  this  case  is  holden  for  law,  against  the  opinions  io 
35  E.  3.  Gar.  73. 

BUT  in  this  case,  if  tlie  younger  son  releaseth  with  war*    LITTLETON. 
ranty  to  the  disseisor,  and  dieth   without  issue,  this  is  a  [^ect.  707. 371b.] 
tollateral  warranty  to  the  elder  (37)  son,  because  that  of 
such  land  as  was  the  father*s,   the    elder  by  no  possibi- 
lity  can  convey  to  him  the  title  by  means  of'  the  younger 
(38)  son. 

**But  in  tins  case  if  the  younger  son  releaseth  with  war-  37]  b. 

ranty,  if c.**  This  warranty  to  this  cas«  is  collateral  to  the  eldest  L^-  ?:  i^*   ^J^'  ^ 

•^  ^  xl.     46  Ji.  3.  TO. 

son,  and  to  the  issue  of  his  body ;  but  if  the  eldest  son  dieth  »  ^-  s*  ^^rr.  lou 
Without  issue  of  his  body,  then  the  warranty  is  lineal  to 
the  issue  of  the  body  of  the  youngest :  and  so   the  war- 
ranty, that  was  collateral  to  some  persons^  may  become  lineal 
to  odiers* 

^(36)/(f,  not  in  li.  and  M.  nor        (SS)Jks,  not  i»  L.  and  M.  aor 
«<*•  Roh. 

(37))U«y  not  in  Ii.and  H.  nor 
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I.ITTLETON.  -^ND  noie,  that,  as  to  him  that  demandeth  Jee-simple 
[Sect.  711.373  b.]  by  aiiy  of  his  ancestors,  he  shall  be  barred  by  warranty 
^^Hd^co^^iwar-  ''"^^'  *^*'^*  descendeth  upon  him,  unless  he  be  restrained  by 

ranty,  a«  to  their  effect.  $Qme  Statute^ 

1.ITTLET0N.  BUT  he  that  demandeth  fee-tail  by  writ  of  formedon  in 
[Sect.  7 12.  373  b.]  descender,  shall  not  be  barred  by  lineal  warranty,  unless  he 
tfuligJu^^e-^^  *^'*  fl«€/s  by  descent  infee^mple  by  the  same  ancestor 
^d^^tholf'^Vt''^^^  '*^^  '^^  /Ae  f»ttrra/i(y.  But  collateral  vparranty  is  a  bar 
but  eoUaterai  warranty  to  him  that  demandeth  fee,  and  also  to  him  that  de^ 
out  QMseta,      '       '    tnandeth  feertaslj^  without  any  other  descent  of  fetrsimple, 

except  in  cases  which  are  restrained  by  the  statutes,  and  in 
other  cases  for  certain  causes,  as  shall  be  said  fiereq/ier{H  1). 

374  b.  In  these  two  sections  there  are  ezpressedl  four  legal  coih 

S8.  50.    6  E.  3.  56.      ClUSlODS  : 
7  E.  3.  54.  57. 

14.  15  £.3.  Garr.'sr.      I^rst|  that  a  Unea)  warranty  doth  bind  the  right  of  a  fee- 

no  E.  3.  Ibid.  39."     '  simnle 
S5  E.  3.  50.    27  E.  3.  "™P*®^ 
»3.  41  £.3.  Garr.l6. 

Rege  Abbot  de  Col-         Secondly,  that  a  lineal  warranty  doth  not  bind  the  right 

e^^vCo^:^^^'*'  *^'  *«*  «»^^«  ^^»'>  fo''  ^'^at  it  is  restrained  by  the  statute  of  d<h 
j9  E.  4.  10.   Vid.       fiis  conditionalibus. 

sect.  703.  747. 

Hiirdly,  that  a  lineal  warranty  and  assets  i?  a  bar  of  the 
right  in  tail,  and  is  not  restrained  (as  hath  been  said)  by  tlw 
said  act. 

Fourthly,  tliat  a  collateral  warranty  made  by  a  collateral 
ancestor  of  the  donee,  doth  bind  the  right  of  an  estate  tail, 
albeit  there  be  no  assets ;  and  the  reason  thereof  is  upon  the 
statute  of  donis  condiiionalibus,  for  that  it  is  qot  made  by  tb^ 
tenant  in  tail,  &c.  as  the  Ibeal  warranty  is. 

(Moor  96,  Accord,  To  this  may  be  added,  that  the  w^uraqty  of  the  dpoee  iq 

8ec"^attgli.  365?)        ^^^''  which  is  collateral  to  the  donor,  or  to  him  in  remaipderi 

being  heir  to  him,  dotli  bind  them  without  any  assets.  ^^^ 
though  the  alienation  of  the  donee  after  issue  doth  not  baf 
the  donor,  which  was  the  mischief  provided  for  by  the  act, 
yet     the     warranty    being    collateral    doth    bar   both  of 

(H 1)  See  Vapgb.  375.-^[£tf.] 
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tbeiri(il);  for  the  act  resfraineth  not  that  warranty,  but  it 
remaineth  at  the  coipmon  law^  as  Littleton  after  sailh  :  and 
in  like  manner  the  warranty  of  the  donee  doth  bar  liini  in  the 
remainder. 

'^  Assets,   (id  est)  quod   tantundem  valet/'  sufficient    by  Wlud  deemed  a^cifn^ 

,  assets  to  i}M/fc  a  tineql 

OPSCent.  worraniy  m  bar. 

Fleta,  lib.  tf,  cap.  65. 

Note,  assets  requisite  to  make  a  lineal  warranty  a    bar  q^V!*63.^^6E  s\^' 
must  have  bix  qualities.     First,  it  must  be  assets  (that  is)  of  ^JV  *•    43  E.  3.  9. 

^  ,      '  ^  ,     7H.6.3.  II  H.  4.20. 

equal  value  or  more  at  the  time  of  the  descent.     Secondly,  it  {%  Rol.  Abr.774,77j.) 
must  be  of  descent,  and  not  by  purchase  or  gift.     Thirdly, 
as  Littleton  here  saith,  it  must  be  assets  in  fee-simple,  and 
not  in  tail,  or  for  anotiier  man's  life.     Fourthly,  it  must  de- 
scend to  him  98  heir  to  tlie  same  ancestor  that  made  the  war- 
ranty, as  Littleton  also  here  sailh.     Fifdily,  it  must  be  of        S4  £.  3.  47. 
l^nds  or  tenements,  or  rents,  or  services  valuable,  or  other 
pfofits  issuing  out  of  lands  of  tenements,  and  not  personal 
inheritances,  as  annuities,  and  the  like.     Sixthly,  it  roust  be        (6  Rep.  56.) 
in  state  or  interest,  apd  not  in  use  or  right  of  actions  or 
rights  of  entry,  for  they  are  no  assets  until  they  be  brought 
iuto  possession,     (u)  But  if  a  rent  in  fee-simple  issuing  out  (»)  3i  E.  3.  Ass.  5: 
of  the  land  of  this  heif  ddscend  unto  him  whereby  it  is  exr  value  i7.  Lib.  3.  fol. 
tinct,  yet  this  is  assets,  and  to  this  purpose  bath  in  judgment  3i^  Butler  iif  Bakert 

of  law  a  continuance. 

(w)  A  seignory  iq  frankalmoign  is  no  assets,  because  it  is  (««*)  14'E.  3.  Mesne  7. 
HQt  valuable,  and  therefore  not  to  be  extended ;  and  sti  it 
seei^eth  of  a  seignory  of  homage  and  feaUv,     I^ut  an  ad- 
Tuwson  is  assets,  whereof  (x)  Fleta  saith :  Item  de  ecclesiis  W  Pl«ta,  lib.  f .  cap. 

.   ,  .....  ,.65.     BriU.fol.13.i. 

qutt  ad  aonatwnem  dommi  pertinent  quot  svnt,  et  qua,  et  uoi.  Extent,  mancrii. 
et quantum  valeat  qua  libep  ecelesia  per  annum  secundum  ^j^    33 £.3  Oarr.  ' 
xtrann  ipsius  tf^imatiunem,  et  prp  marca  solidos  extendalur,  ^^*^* 
tUnecele$ia  centum  marcas  paleat  per  annum,   ad  centum 
^lidos  extendatur  advocatio  per  annum  {k  1).    And  herewith 

(T  t)  But  according  to  Liord  C.  J.  Van^han.  the  stntnte  de  donU  re- 
strains the  collateral  warranty  of  donee  in  tail  fVoni  barrins  the  donor 
orhifthe'ra,  becanae  his  warranty  failiiignpon  the  donor,  or  his  heir,  can 
be  no  other  Uian  a  collateral  warranty.  See  Bole  v.  Horlan^  Vaugh,  t^'\ 
^0  jndameiit  ho^vever  wa^  i^iven  in  this  case,  the  conrt  being  divided  : 
Viii|r|ian  and  Archer  for  the  demandant ;  and  VVylde  and  Atkyn^  for  the 
tenant:  but  Van^han's  opinion  is  generally  held  to  be  law. — [LV.] 

(K.  t)  An  advowKon  shall  be  assets  in  a  forniedon,  becanse  it  is  an  ad- 
vantage to  him  to  Advance  his  blood  of  friend.  9  H.  6. 53  b.  57.  Bnt,  per 
^eblf,  an  advowsou  is  no  assets,  for  it  is  not  valuable  ^  but  Dayers  au4 
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L,ITTLETON. 

[Sect.  709.  373  a.] 

Warranty  of  the  uncle 
ttf  issue  in  tail,  to  the 
diicontinueef  a  collateral 
warranty  and  bar(jU 
common  law). 


373  a. 

PI.  Com.  fol.  SOT  a. 
in  Shariiigtoii*8  case, 
(t  Rol.  Abr.  745.) 

(Ante,  374  b.) 


(3  Rep.  59.) 


(Ante,  6  b.) 


agreetb  Britten^  and  others  have  reckoned  a  sliilling  in  the 
pound  ;  and  Britton  addeth  further,  mes  si  la  advawson  duist 
estre  vendue,  adonques  serr*  le  recuonable  price  solonque  le 
value  en  un  an  a  eel  extent.  Wherein  it  is  to  be  observed, 
that  antiquity  did  ever  reckon  by  marks. 

ALSO,  if  tenant  in  tail  discontinue  the  tail,  and  hath 
issue,  and  dieth,  and  the  uncle  of  the  issue  release  to  the 
discontinuee  with  warranty,  Sfc.  and  dieth  without  issue, 
this  is  a  collateral  warranty  to  the  issue  in  tail,  because 
the  warranty  descendeth  upon  the  issue,  that  cannot  convey 
himself  to  the  intail  by  means  of  Jus  uncle f 

Tlie  reason  wherefore  the  warranty  of  the  uncle,  having  no 
right  to  the  land  intailed,  shall  bar  the  issue  in  tail>  is,  for  that 
the  law  preeumeth  that  the  uncle  would  not  unnaturally  dis^ 
herit  his  lawful  heir,  being  of  his  own  blood,  of  that  right 
which  the  uncle  never  had,  but  came  to  the  heir  by  another 
mean,  unless  he  would  leave  him  greater  advancement,  Nemo 
prasumitur  alienam  posteritatem  su<p  pratulisse.  And  In  this 
case  the  law  will  admit  no  proof  against  that  which  the  law 
presumeth.  And  so  it  is,  of  all  other  collateral  warranties; 
for  no  naan  is  presumed  to  do  any  thing  against  nature. 


373  b,  (y)  It  hath  been  attempted  in  parliament,  that  a  statute 

lo^E.'s.'  NMrTTT*"    ™'S*^^  ^^  ^^^^^  ^^^^  "^  ^^^  **'^**'^  ^  htimd  by  a  warranty 

collateral,  but  where  assets  descend  from  the   same  ances- 

.  tor  (L  1) ;  but  it  never  took  effect  (39),  for  that  it  should  weaken 

common  assurances  (m  1), 


(39)  However,  it  hath  been  eflfeet- 
ed  in  onr  days,  for  by  4  Ann.  cap. 
16.  sect.  21  y  all  warranties  since 
the  6rst  day  of  Trinity  term,  anno 
doB.  1705,  by  any  tenant  for  life, 
of  any  lands,  tenements,  or. here- 
•ditaments  coming  or  descending 
to  any  person  in  reversion  or  re- 


mainder, are  void  and  of  no  cffwt; 
and  all  collateral  warranties  ntftic 
since  tlien  of  any  lands,  tenement*, 
or  hereditaments,  by  any  ancestor 
who  had  no  estate  of  inberitaDce  la 
possession,  the  same  is  void  •pj"*^ 
the  heir.T-[A'o*«  to  tkf  U«*  ^•^•"•J 


Vavasor,  contra  j  for  it  shall  be  vakiicd  for  every  iOL  per  ann.  0^  *Jj* 
advowson  at  20«.  Br.  Assets  per  Ucsrent,  pi.  21,  cites  5  H.  7.  37.  oet 
further  as  to  what  shall  be  deemed  sufficient  assets  to  make  a  Uneal  war? 
ranty  a  bar,  t^  Vin.  Abr.  158—160.  (X.  b.)  (Y.  b.)  (Z.  b.)  (A.  c.>-[ W 

(L 1)  In  the  case  of  The  Earl  ^  Both  v.  Sherwin,  Lord  Chancellor  Cow- 
per  said,  that  a  collateral  warranty  was  certainly  one  of  the  harshest  uhi 
most  cmel  points  of  the  common  law ;  becanse  tiiere  was  not  se  ^^^  ** 
an  hi  tended  recompcncc ;  yet  hp  conld  not  find  that  chancery  had  ever 
given  relief  in  it.    10  Mod.  8,  4.    See  the  next  note.— [£tf.]  .  . 

(M  1)  All  warranties,  except  those  commencing  by  disseisin,  W€K  w?^ 
iag  at  common  law ;  for  a  recpoipence  w^  presnmed  to  be  givcoi  wmcs 
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ALSOy  if  tenant  in  tail  hath  issue  three  sons,  and  dis-    LITTLETOIV. 
continue  the  tail  in  fee,  and  the  middle  son  release  by  his  [Sect.  708.  372  a.] 

__^^_^_^___,___    f^'arranty  of  tenant  in 

■    -  taiVs  middle  son,  a  coU 

was  then  either  in  land,  by  way  of  exchange,  or  in  money,  wlfich  was^  lateral  warranty  and 
tnmed  into  land,  and  descended*  to  the  heir;  and  therefore  the  time  of  bar  to  the  eldest  son  {jU 
limitation  for  the  lieir  to  chiim  was  during  the  life  of  the  ancestor  ;  other-   common  lawj: 
wise  the  estate  of  the  purchaser,  which  subsisted  on  the  warranty  of  the 
ancestor,  should  never  be  defeated  by  such  heir  who  onaht  to  defend  it ; 
and  if  such  warranties  were  not  binding,  there  might  have  been  many 
■ecret  conveyances,  for  the  benefit  of  the  heir,  to  defraud  tlie  purchaser. 
And  in  that  age,  when  the  building  up  of  families,  and  establishing  them 
in  seats  and  tenures  was  the  whole  business  of  the  times,  tliey  presumed 
that  no  man  would  destroy  his  heir's  right  for  his  own  present  advantage. 
Gilb.  Ten.  141. 

The  first  statute  restraining  the  operation  of  warranties,  was  t)ie  sta- 
tute of  Gloucester,  6  Ed.  3.  c.  1.  which  enacted,  that  if  a  tenant  by 
the  curtesy  aliened  the  estate  which  he  held  by  the  curtesy,  with  warranty, 
liis  son  should  not  be  barred  by  such  warranty^  unless  he  inherited 
lands  of  equal  value  from  his  father. 

Tbe  next  statute  by  which  the  operation  of  warranties  was  qualified, 
was  the  statute  De  dUmisy  which  fir^t  made  the  distinction  between  lineal 
warranty  and  eollateral  warranty  ;  for  before  this  statute  all  warranties 
were  binding  on  the  heirs  at  law,  as  well  where  a  man  had  title  to  the 
lands,  as  where  he  had  not ;  because,  after  such  warranty  and  acquies- 
cence, a  recompence  was  presumed  to  descend,  instead  of  the  land  itself. 
Hut  the  statute  De  donis  only  barred  the  alienation  of  tenant  in  tail ; 
therefore  the  lineal  warranty  was  within  the  statute,  but  the  collateral 
warranty  was  left  as  it  was  by  the  common  law :  and  hence  arose  the 
distinction  between  lineal  and  collateral  warranty,  which  is  thus  ac- 
connted  for  by  Lord  C.  B.  Gilbert.    The  statute  De  danis  was  only  a 
general  appointment  that  the  will  of  the  donor  should  be  observed ;  so 
that  the  tenant  in  tail  slionid  not  alien  to  the  disinheritance  of  the  issue, 
and  of  him  in  reversion.    Bnt  it  was  left  to  the  king's  courts  to  mould^ 
such  estates,  and  to  make  rules  to  prevent  such  alienations;  and  none 
w^ere  more  necessary  than  to  resU-ain  these  warranties.    The  judges  there- 
fore held,  first,  that  the  warranty  of  tenant  in  tail,  or  of  any  person  enti- 
tled under  tlie  intail,  should  be  no  bar,  nnless  assets  descended :  which 
rule  was  adopted  by  analogy  to  what  the  legislature  had  done  by  the  stat. 
of  Gionc.  in  the  case  of  tenant  by  the  cnrtesy.    And  the  same  principle 
seems  to  extend  to  the  reversion  of  the  person  creating  the  intail,  for  the 
statute  De  donis  is  as  precise  in  its  protection  of  the  donor's  reversion, 
as  of  the  estate  tail  itsdf ;  and  therefore  it  may  be  concluded  that  no  war- 
ranty of  the  tenant  in  tail  will  rebut  the  donor  from  claiming  the  reversion 
upon  the  determination  of  the  estate  tail.    Bole  v.  Horton,  Vaugh.  360* 
Secondly,  the  courts  lield,  that  a  collateral  warranty  was  not  wiUain  the 
statute ;  for,  as  the  statute  only  appointed  that  the  will  of  the  donor 
should  be  observed,  that  the  tenant  in  tail  should  not  alien  to  dishiherit 
his  issne,  the  judges  would  not  extend  it  to  collaterals,  who  did  not  take 
by  the  gift,  and  who  therefore  could  not  be  forbidden  from  barring  by 
their  warranty.    And  they  did  not  in  this  case  oblige  the  tenant  to  shew 
assets ;  for  assets  were  presumed,  as  it  was  before,  if  the  whole  matter 
were  transacted  during  the  life  of  tenant  in  tail,  and  he  did  not  enter  to 
disannul  it.    Gilb.  Ten.  14^—146.  With  respect  to  remainders  expectant 
on  estates  tail,  there  is  nothiug  in  tlie  statnte  De  donis,  which,  either 
directly  or  indirectly,  restrains  the  tenant  in  tail  from  barring  them  by  liis 
warranty ;  and,  therefore,  the  operation  of  a  warranty  in  rebutting  re- 
mainders, expectant  upon  estates  tail,  remains  as  it  was  before  the  sta- 
tnte ;  so  that  such  warranty  will  now  bar  them  witliont  assets.  Sym's  case,. 
8  Co.  51  b.    Bole  v.  Morton^  snpra. 

The  next  statnte  which  restrained  the  operation  of  warranty,  was  the 
11  H.  7.  c.  30,  which  enacts,  that  in  case  a  wife,  after  tlie  death  of  her 
husband,  shall  alone,  or  with  any  subsequent  husband,  alien  with  warranty 
any  lands  which  slie  holds  in  dower,  or  of  which  she  is  seised  in  tail,  of 
the  %\ft  of  her  former  husband^  or  of  any  of  his  ancestors,  such  warranty 
shall  be  void. 

And  lastly,  the  4  &  5  Ann.  c.  16.  s.  Si,  enacts,  that  all  warranties  made^ 
after  the  first  day  of  Trinity  term,  by  any  tenant  for  life,  of  any  lands, 
Xe«ciQentSy  or  hereditaments,  thf^  same  descending  or  coming  to  any  per- 
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deed  to  the  discontinuee,  and  bind  him  mtd  hn  hein  io  var^ 
ranti/f  S^c,  and  after  the  tenant  in  tail  dieib,  and  the  middle 
son  dieth  without  issui,  now  the  eldest  son  is  barred {s  1)  io 
have  any  recovery  by  writ  of  formedon,  because  the  warranty 
of  the  middle  brother  is  collateral  to  him,  inasmuch  as  he  can 
by  no  means  convey  to  him  by  force  of  the  tail  any  descent 
by  the  middle,  and  therefore  this  is  a  collateral  warranty. 
Beeuioito  thtyoungtit  But  in  this  case  if  the  eldest  son  die  without  issue,  now  the 

youngest  brother  may  well  have  a  writ  of  fcirinedoD  in  the 
descender,  and  shall  recover  the  same  land,  becauu  the  ar«r- 
ranty  of  the  middle  is  lineal  to  the  youngest  son,  for  that  it 
might  bCf  that  by  possibility  the  middle  might  he  seised  by 
force  of  the  tail  after  the  death  of  Ids  eldest  brother,  and 
then  the  youngest  brother  migltt  convey  his  title  of  descent  by 
the  middle  brother, 

572  a.  Hereby  it  also  appearcth,  that  a  warranty  that  is  collateral 

(Dr.  &  Stud.  153b,      jj,  respect  of  some  persons,  may  afterwards  become  hiieal  in 

(•)43Ass.  44.  respect  of  others.     Whereupon  it  foUowelh,  (*)thal  a  col- 

J4  H.  8.  tit.  Taile.  Br.  ,         ,  ,,  ^     ,  •••.■•!•         « 

7  H.  6. 6.  tit.  Ass.      lateral  warranty  dolh   not  give  a  right^  but  bmdeth  only  a 

29^'  19*H^'6?*59?™^*  "8**'  '^  '^"S  »«  *''^  '^'"®  contiDuelh :  but  if  the  collateral 
21  H.  7.  40.    5  H.  7.  M^arranty  be  determined,   removed,  or  defeated,  the  right  is 

(z)  16  Ao8.  p.  16.        revived,    (z)  And  yet  in  an  assise  the  plaintiff  h^th  made  bis 

97  As*.  74.    29  Am,       ..     ,  n  .       i 

50.   43  Ass.  8.  title  by  a  collateral  warranty, 

14H.  4. 13.    19  H.  6. 

eo. 

Here  Littleton  putteth  an  example  of  a  bar  of  an  estate 
tail  by  a  collateral  warranty.  It  is  to  be.  observed,  that  in 
some  cases  an  estate  tail  may  be  barred  by  some  acts  of  par-» 
liament  made  since  Littleton  wrote ;  and  in  some  cases  an 
estate  tail  cannot  be  barred,  which  might  when  Littleton  wrote 

4  H.  r.  c.  24.  &         have  been  barred.    For  example,  if  tei^^nl  in  tail  levy  a  tine 

»H.  8.  c.  36.  * 

■  ■  — — .^^i— — p"^— ^■■— — ^—i— ^"^i^— .  I      I  - 

■on  in  reversion  or  remainder,  shaH  be  void  and  of  npne  effect ;  and, 
likewise,  all  coHatera!  warrantici,  which  shall  bo  made,  aftrr  the  same 
day,  of  any  lands,  tenements,  or  herrditatnents,  by  any  ancestor  who  Ins 
no  estate  of  inheritance  in  possession  in  the  same,  shall  1^*  void  a^ain^^t  his 
heir.  It  is  a  commou  mistake,  that  all  collateral  warranties  are  taken 
away  by  the  4  and  6  Ann.  c.  16,  whrreas  that  statute  onl^  makes  void  al| 
warrnnties  by  tenant  for  l\fe,  and  all  collateral  warranties  made  by  any 
ancestor,  not  having  r.n  estate  of  inheritance  in posatnUm :  So  that  if  A.  be 
tenant  in  tail,  remainder  to  B.  his  next  brother  in  tail,  (which  is  a  very 
common  case,  arii^ing  upon  almost  every  marriage  settlement),  and  A. 
belnc  in  possession,  makes  a  feoffment  wuh  warranty,  or  levies  a  fine  (in 
which  there  is  always  avrarraoty)  of  the  estate  tail,  and  dies  witlionf 
fssue,  this  warranty,  being:  collateral  to  B.  who  claims  by  way  of  re- 
mainder, will  therefore  bar  him  witliont  assets.  Hob.  Gav.  125. — [£d.] 
(N  i)  That  Is^  at  common  law^  before  the  4  and  5  Ann.  c.  16.--(J^d.] 
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^tb  proclamations  according  to  the  statute,  this  is  a  bar  to 

die  estate  tail,  but  not  to  him  in  reversion  or  remainder,  if        [lO  Rep.  4S.) 

be  maketb  bis  claim  or  pursue  his  action  within  five  years 

after  tbe  state  tail  spent  (o  1). 

(a)  If  tenant  in  tail  in  possession,  or  that  bath  a  right  of  372  b. 
entry,  be  attainted  of  high  treason,  the  estate  tail  is  barred,  ^ssH.Vi'c^x*^^-  ^' 
and  tbe  land  is  forfeited   to  the  kin&r;   and  none  of  these  ^.^•^-  ca-n-  Stanf, 

;       -  ,  PI.  Coion.  18. 

were  barred  when  Littleton  wrote.  A  linefil  warranty  and 
assets  was  a  bar  to  the  estate  tail  when  Littleton  wrote ; 
wherieof  more  shall  be  said  hereafter, 

(b)  A  common  recovery  with  a  voucher  over,  and  a  judg-  (6)  12  E.  4.  19.  Ta|* 
ipent  to  recover  Jp  yaluci  was  g  bar  of  the  le^t^te  tail  when 

Litdeton  wrote, 

»  - 

(c)  If  the  king  had  made  a  gift  in  tail,  and  the  donee  had  (0  33  H.  8.  Taile. 

)r  ^  ,...,.         •  J   i^  Br.  41.    PI.  Com.  fol, 

suffered  a  common  recovery,  this  should  have  barred  the  estate  555,    ^9U.  a.  Diei* 

tail  in  Littleton's  tiipe,  but  not  the  reversion  or  remainder  in  ^?* 

the  king.    And  so,  if  such  a  donee  had  levied  a  fine  with  pro* 

claroations  after  the  statute  of  4  |I,  7^  this  had  barred  the 

estate  tail,  although  die  reversion  was  in  tbe  king  (40).  (d)  But  W  34  H.  8.  cap.  10, 

since  Littleton  wrote,  a  common  recovery  had  against  tenant 

in  tail  of  tbe  king's  gift,  or  such  a  fine  levied  by  him,  the  re- 

yersion  continuing  in  the  crown,  is  no  bar  to  the  estate  tail 

by  th^  statpte  of  34  H.  8.  (p  1). 

A  recovery  in  a  writ  of  right  against  tenant  in  tail,  with*  373  a. 

pat  a  voucher,  is  no  bar  of  any  gift  in  tai|.  ^F"  2' J"r  ^^ 

10  H.  6.  5.     14  E.  4» 
Tr  •        M     .  .    ,  .      ^  ,    ,       5  b.    14  E.  4.  8. 

if  tenant  m  taii,  the  remainder  .oyer  in  fee,  cesse,  and  the  F.N.  B.  i$4b.   PI. 
lord  recover  in  a  cessavit,  this  shall  not  bar  the  estate  tail,  95,    p^  ^^  ^^  28^,  * 
for  the  issue  shall  recover  in  zformedon;  neither  were  either 
pf  these  bars  when  Littleton  wrote,     But  Jet  us  now  bear 
littleton. 

(40)  *<  29  H.  8.   Dy.  39.  accord,  not  then  made.    Note  also,  that 

^  barred,  but  not  discontinued,  .  32  H.  8.  cap.  S6f  e^Lcepts  tenant  in 

because  the  reversion  is  in  tlie  king :  tail  by  gift  of  the  king."  Lord  Nott* 

10  note  Uie  issue  is  barred  by  4  H.  7.  MSS. 
Hob.  382,  for  32  H.  8.  cap.  36,  was 


(0 1)  See  post.  Chap.  44.  Of  Alienation  by  Matter  of  Record.— [Ed.] 
(P  I)  As  to  tb«  constmctioB  of  this  statute,  «Ce  post,  Chap.  44.— (£d,  J 
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lilTTLETOX.  JLSO,  iftheUnani  in  tail  hath  iwu  ttvo  daughters,  and 
[Sect.  7 10. 373  b.]  dklh,  and  the  elder  enttreth  into  the  whole,  and  thereof 
warraniy  *byeUieMt^  co-  fnaketh  a  feoffment  in  fee  with  warranty ,  S^c.  and  after  the 
1^7y'ill^L!J^,  ^ider  daughter  dieth  without  issue;  in  this  ease  ike  younger 
mnda  bar  {at  common    daughter  is  barred  as  to  the  one  moiett/,  and  as  to  the  other 

low)  to  the  youngest  ,  , 

€oparcener  at  to  her      moiety  the  is  not  barred.    For  as  to  the  moiety  which  be^ 
0wnmotety:  hngeth  to  the  younger  daughter,  she  is  barred,  because  as  to 

this  (41)  part  she  cannot  convey  the  descent  by  means  of  her 

elder  sister,  and  therefore,  as  to  this  moiety,  this  is  a  collateral 

wean  om  to  the  other      warranty.     But  as  to  the  other  moiety,  which  helongeth  to 

**"*  ^'  her  elder  sister,  the  warranty  is  no  bar  to  the  yonnger  sister, 

because  she  may  convey  her  descent  as  to  that  moiety  which 
helongeth  to  her  elder  sister  by  the  same  elder  sister,  so  as  to 
Shis  moiety  which  helongeth  to  the  elder  sister,  the  warranty  is 
lineal  to  the  younger  sister. 

373  b.  ^And  the  elder  entereth  into  the  whole,  and  thereof  maieth 

543  b.)    s^in  the      a  feoffment^  tfc.^    Here  it  is  to  be  understood,  that  when  one 
(^ctfaJs?^  Descent,    coparcener  doth  generally  enter  into  the  whole,  this  doth  not 

devest  the  estate  which  descendeth  by  the  law  to  the  other, 
unless  she  that  doth  enter  claimetli  the  nhole,  and  taketh  the 
profits  of  the  whole ;  for  that  shall  devest  the  freehold  in  law 
of  the  other  parcener. 

Otherwise  it  is  after  the  parceners  be  actually  seised,  the 

taking  of  the  whole  pro6t8,  or  any  claim  made  by  the  one, 

*^374a.  cannot  put  the  other  out  of  possession  without  an  ^actual 

putting  out  or  disseisin  (q  1.).  And  in  this  case  of  Littletop, 
when  one  coparcener  entereth  into  the  whole,  and  maketh  a 
feoffment  of  the  whole,  this  devesteth  the  freehold  in  law 
out  of  the  other  coparcene? • 

Now  seeing  the  entry  in  this  case  of  Littleton  devested  not 
the  estate  of  the  other  parcener,  if  no  further  proceeding  had 
been,  then  it  is  to  be  demanded,  that  seeing  the  feoffineat 
doth  work  the  wrong,  and  be  the  wrong  either  a  disseisin,  or 
in  nature  of  an  abatement,  how  can  the  warranty  annexed  tcf 

(41)  |NirC— moyle  que  affiert  biy,  L.  and  M.  and  Rolu 


(Q  1)  See  ante,  toU  1.  p.  681.  H.  (C).— [JETd.] 
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that  feoffmeDt  that  wrought    tjie  wrong  be  coliateraly  or 

bind  the  youngest   sister  for  her  part  i     To  this  it  is  an-       pi.  Com*  543« 

swet^  that  when  the  one  sister  etitereth  into  the  whole,  the  %^^^'  ^^'   ^^^^ 

possessiou  bekig  voii,  and  makedi  a  feoffment  in  fee,  this  act 

subsequent  doth  so  eiplain   tlie  entry   precedent  into  the 

whole,  that  now  by  construction  of  law  she  was  only  seised 

of  the  whole,  and  this  feoffmoit  can  be  no  disseisin,  because 

» 

the  other  sister  was  never  seised ;  nor  any  abatement,  be-  (Sect.  398*   Potti 
cause  they  both  made  but  one  heir  to  the  ancestor,  and  one  "^      *^ 
freehold  and  inheritance  descended  to  them*    So  as  in  judg- 
meat  of  law  the  warranty  doth  not  commence  by  disseisiu, 
or  by  abatement  and  without  question  her  entry  was  no  in- 
trusion. 

Tenant  in  tail  hath  issue  two  daughters,  and  discontinueth 
in  fee,  the  youngest  disseiseth  the  discontinuee  to  the  use  of 
henelf  and  her  sister,  the  discontinuee  oustelh  her,  against 
whom  she  recovereth  in  an  assise,  the  eldest  agreeth  to  the 
disseisin^  as  she  may,  against  her  sister,  and  become  joint- 
teoant  with  her.  And  thus  is  the  book  in  the  21  Assise  (e)  (e)  si  Ass.  p.  i^^ 
to  be  intended,  the  case  being   no  other  in  effect ;  but  A.  ' 

disseiseth  one  to  the  use  of  himself  and  B. ;  B.  agreeth ;  by 
this  he  is  joint-tenant  with  A. 

''  Hath  issue  two  daughters^   If  husband  and  wife,  tenants  375  b. 

io  special  tail,  have  issue  a  daughter,  and  the  wife  die,  the  ^^  ^'  pf'I'/ Mvafs 
husband  by  a  second  wife  hath  issue  another  daughter,  and  case, 
discontinueth  in  fee  and  dieth ;  a  collateral  ancestor  of  the        (10  Repb  95.) 
dai^hters  releaseth  to  the  discontinuee  with  warranty,  and 
dieth,  the  warranty  descendeth  upon  both  daughters,  yet  the 
issue  in    tail  shall  be  barred  of   the  whole ;  for  in  judg«       (Post,  367  b ) 
ment  of  law  the  entire  warranty  descendeth  upon  both  of     ^ ^  ^^^'  ^^'^*  *^®*^ 
them  (r  1  )4 

ALSO,  if  land  be  given  io  a  man,  and  io  the  heirs  of  his  LITTLETON* 
body  begotten,  who  taketh  wife,  and  have  issue  a  son  be-  [Sect.  7 13-  374  b.] 
tween  them,  and  the  husband  discontinues  the  tail  in  fee,  and  /^^JJ."/^  uhisdiacM- 
dieth,  and  after  the  wife  releaseth  to  the  discontinuee  in  fee  tinueeyaatUater^tcar- 
vnUh  warranty,  Oic.  and  dieth,  and  the  warranty  descends  to  mm  Im)  to  the  isms 
the  son,  this  is  a  collateral  warranty. 


M^-M*.*. 


(R  1)  Supia,  p.  282.  n.  (N  lO—t^*'-] 
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S74  b*  Tbid  case  starideth  upon  the  game  reason  that  divers  othel^ 

fonnerlj  put  by  our  author  do,  viz.  that  because  the  heir 
claimeth  only  from  the  father  per  formam  doni,  and  nothing 
from  the  wife,  that  therefore  the  warranty  of  the  wife  is  col* 
lateral,  and  the  warranty  made  by  any  ancestor  male  or  fe* 
male  of  the  wife  bindeth  (s  1) ;  and  here  the  warranty  de^ 
scendeth  after  the  descent  of  the  rights 

liITTLET*OX.  BVT  if  lands  be  given  to  the  husband  And  wife,  and  id 
[Sect.  7 14.  375  a.]  the  heirs  of  their  ttsH)  bodies  begotten,  who  have  issite  a  sorfp 
^euB  where  the  ha-  j  ^^   husband  discontinue  the  tail  and  dieth,  and  after  the 

band  and  wtfe  were  te-  ^  J 

fiaitfs  m  vj^cud  tail,      fjpife  release  with  warranty  and.dieth,  this  warranty  is  but  a 
^7il)*  ^  ^*  lineal  warranty  to  the  son  ;  for  the  son  shall  not  be  barred 

in  this  case  to  sue  his  writ  of'  formedon,  unless  that  he  hath 
assets  by  descent  in  fee-simple  by  his  mother,  because  tJteir 
issue  in  the  writ  of  formedon  ought  to  convey  to  him  the 
right  as  heir  to  hit  father  and  mother  of  their  (42)  two  bo^ 
dies  begotten  per  formam  doni ;  and  so  in  this  case  the  war-- 
ranty  of  the  father  and  the  warranty  of  the  mother  are  but 
lineal  warranty  to  the  heir,  S^c. 

S7o  a.  Here  is  a  point  worthy  of  observation,  that,  albeit  in  this 

'  .     •  ^^^^  ^^  -^^^  Jq  ^jI  ^^^  claim  as  heir  of  both  their  bodies, 

yet  the  warranty  of  either  of  them  is  lineal  to  the  issue ;  and 
yet  the  issue  cannot  claim  as  heir  to  either  of  them  alone,  but 
of  both« 

5t  Rot.  Abr.  741.  If  lands  be  given  to  a  man  and  to  a  woman  unmarried,  and 

l^nte,  isra.    Sect.       ,     ,    .         ^    ,    .  .     ,.  j     ,       -  ! 

ffS.)  the  heirs  of  their  two  bodies,  and  they  intermarry,  and  are 

disseised,  and  the  husband  release  with  warranty,  the  wife 
dieth,  the  husband  dietli,  albeit  the  donees  did  take  by 
moieties,  yet  the  warranty  is  lineal  for  the  whole,  because, 
as  our  author  here  saith,  the  issue  must  in  a  formedon  con- 
vey to  him  the  right  as  heir  to  his  father  and  his  mother  of 
their  two  bodies  engendered :  and  therefore  it  is  collateral  for 
no  part. 

LITTLETON*  AND  note,  that  in  every  case  where  a  man  demandeth 
[Sect.  7 15.  375  a.] 

(42)  deux,  not  In  L.  and  M.  nor  Roh. 
(S 1)  Supra,  p,  J8f .  n.  (N  l>— [£tf.] 
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lands  in  ftt  tail  by  writ  of  formedon,  if  any  of  the  issUB  in 
tail  that  hath  possession,  or  that  hath  not  possession,  make  a 
warranty,  tsc*  if  he  tchich  sueth  the  writ  of  formedon  might 
by  any  possibHity,  by  matter  which  might  be  en  fait,  convey 
to  kirn  by  him  that  made  the  warranty  per  formam  doni, 
this  {A3)  is  a  lineal  ^warranty,  and  not  collattral.  *575  b« 

Of  this  sufficient  bath  been  said  before,  sed  nnnquam  375  b* 

nimis  dicitur  quod  nunqtidm  satis  dicitur;  for  it  is  a  point  of  ^  ^'  ^'  ^^'  ^^* 
great  use  and  consequence. 

ALSO,  if  a  man  hath  issue  three  sons,  and  giveth  land    LITTLETOK. 
to  the  eldest  son,  to  have  and  to  hold  to  him  and  to  the  heirs  of  [Sect*  7 16-  375  b.] 
his  body  begotten,  andjor  default  of  such  issue,  the  remain-  ^^^!J!^  ^r'^JLIdJ!^ 
der  to  the  middle  son,  to  him  and  to  the  heirs  of  his  bodu  be-  *»  *^  other  siu,  tht 

,     >.       ,  ^     ,      ^,        1    .  /.    f  .T„  ftarranly  of  tht  eldest 

gotten,  and,jor  dejault  oj  such  tssue  (44)  of  the  middle  son,  $on,onhi8dUeoiuiim' 

the  remainder  to  the  youngest  son,  and  to  the  heirs  of  his  Zllur^Xndt'^f 

body  begotten ;  in  this  case,  if  the  eldest  (45)  discontinue  the  the  other  s^na  : 

tail  in  fee,  and  bind  him  and  his  heirs  to  warranty,  and  dieth        {fi  Rep.  51.) 

fcithout  issue,  this  is  a  collateral  warranty  to  the  middle  soup 

and  shall  be  a  bar  to  demand  the  same  land  by  force  of  the 

remainder ;  for  that  the  remainder  is  his  title,  and  his  eldest 

brother  is  collateral  to  this  title,  wliich  commenceth  by  force 

of  tlie  remahider.     In  the  same  manner  it  is,  if  the  middle 

ton  hath  the  same  la  fid  by  force  of  the  remainder,  because 

his  eldest  brother  made  no  discontinuance,  but  died  without 

issue  of  his  body,  and  after  the  middle  make  a  disconti*' 

nuance  with    warranty,    S^c.  and  dieth  without  issue,  this 

ii  a  collateral  warranty  to  the  youngest  son.    And  also  in 

this  case,  if  any  of  the  said  sons  be  disseised,  and  the  fa* 

ther  that  made  the  gift,  8^c.  releaseth  to  the  disseisor  all  his 

right  (46)  with  warranty  (47)i  this  is  a  collateral  warranty   (Vaagh.  set*  3Tr.) 

to  that  son  upon  whom  tlie  warranty  descendeth,  caus&  qua 

luprl 

AND  so  note,  that  where  a  man  thai  is  collateral  to  the    LITTLETON. 
title,  (48)  and  releaseth  this  with  warranty,  S^c,  this  is  a  col-  [Sect.  717.  376  a.] 
lateral  warranty. 

(45)  Sfc.  added  in  L.  and  M.  and  (46)  tfc,  added  in  L.  and  M«  and 

«o*>-                             .  Roh. 

(44)  del  mulHes,  not  in  L.  and  M.  (47)  ^e.  added  in  L.  and  M.  and 

nor  Roh.  Roh. 

(^)  JUs,  added  in  L.  and  M.  and  (48)  tj^e.  added  ia  L.  and  M.  and 

Koh.  Koh. 
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376  a.  Here  it  appearetb,  that  it  is  not  adjudged  in  law  a  colh^ 

vS'.  Mct^m?^^'       ^^"^  warranty  in  respect  of  the  blood,  for  the  warranty  may 

be  collatenftl,  albeit  the  blood  be  lineal ;  and  the  warrant 
may  be  lineal,  albeit  the  blood  be  collateral,  as  bath  been 
said.  But  it  is  in  law  deemed  a  collateral  warranty,  in  re- 
spect that  he  that  maketh  the  warranty  is  collateral  to  the 
title  of  him  upon  whom  the  warranty  doth  fall :  as  by  the 
example  which  Littleton  here  putteth>  and  By  that  which 
hath  been  formerly  said,  is  manifest. 

lilOTLEl'OK.  ALSOj  if  a  father  giveth  land  to  his  eldest  son,  to  have 
[Sect.  718.  376a.]  and  to  hold  to  him  and  to  the^ heirs  male  of  his  body  begot- 
•ewMt»c«fo/««j/Hii  ^^„    ^^^  remainder  to  the  second  son,  i^c.  if  the  eldest  son 

tail  pyue  to  the  euLeti  . 

&m^v>ha  die$,lMoiiig  a  alieneth  in  fee  with  vmrranty,  S^c.  and  hath  issue  female, 
^^     '  and  dieth  without  issue  male,  this  is  no  collateral  warranty 

to  the  second  son,  (4ff)for  he  shall  not  be  barred  of  his  ac-^ 
tion  of  formedon  tn  the  remainder,  because  the  warranty  de^ 
scended  to  the  daughter  of  the  elder  son,  and  not  to  the 
second  son ;  for  every  warranty,  which  descends,  descendeth 
to  him  that  is  heir  to  him  who  made  the  warranty,  by  the 
common  law. 

liIl*TLETON.  (^^)  ^OTE^  if  land  be  given  to  a  man  and  to  the  heirs 
[Sect.  719. 376  b.]  male  of  his  body  begotten,  and,  for  default  of  such  issue,  the 
Ong^imtaUtoanum,  remainder  thereof  to  his  heirs  female  of  his  body  besotten^ 

tenuander  to  his  tuue  -,     g^        t      1  •  -i         «     t         J!^  /»•  /< 

Male,  rmainder  to  his  and  after  the  donee  tn  tail  maketh  a  feoffment  in  fee  with 
iMfrmly,  oil  di$conti''  Warranty  accordingly,  and  hath  issue  a  son  and  a  daughter 
S^flf  ^mdwob* *J  hu  ^^^  dieth,  this  warranty  is  but  a  lineal  warranty  to  the  son 
9on;  to  demand  by  a  writ  of  formedon  in  the  descender ;  and  also 

ardtatghter:         it  is  but  lineal  to  the  daughter,  to  demand  the  same  land  by 

writ  of  formedon  in  the  remainder,  unless  (t  1)  (51)  Me  brother 

dieth  xsnthout  issue  male,  because  she  claimeth  as  heir  female 

hu  the  8(m*8  tearranty    if  the  body  of  her  father  engendered.     But  in  this  case, 

^MatonUy and^bar'    if  ^^^  brother  in  his  life  release  to  the  discontinuee,  8fc.  with 

Odeotimanlaw)tothe    warranty,  S^'c.  and  after  dieth  without  issue,  this  is  a  colla- 

(49)  ear  il  ne  serra  barre^nehty  (5l)  «tiMwi— «  mh,  L.  umI  31. 
ledefa,  L.  and  M.  and  Roh.  Roh.    Pinson,  Redman,  and  MSS, 

(50)  Nota^Item,  L.  and  M.  and 
Roh. 

(T 1 )  The  original  is  rinon  frere  deviast  sans  isstie  male,  which  seems 
to  be  a  mispriiit  for  si  mtnfrere  deviast  sans  issue  male  (if  her  brother  dieth 
ufitliout  issue  male),  as  it  stands  in  the  more  correct  cdlUoiu*  See  D.  (bi) 
infra,  and  Vaugh.  ti6S,  3^9.— [£d.] 
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teral  warranty  to  the  daughter,  becaus$  she  cannot  cowoejf  to 
her  the  right  which  she  hath  by  force  of  the  remainder  by 
any  means  of  descent  by  her  brother,  (59) for  that  (53)  the 
brother  is  collateral  to  the  title  of  his  si^er,  and  therefore  his 
trarranty  is  collateral,  Sfc. 

Here  it  appeareth^  that  (f)  whensoever  the  ancestor  taketh  ^76  b. 

anj  estate  of  freehold,  a  limitation  after  in  the  same  con-  27  E.  3.  Age  io8. 
vejrance  to  any  of  his  heirs,  are  words  of  limitation,  and  not  ^  h.'s *Br*^!^sme ' 

of  purchase,  albeit  in  words  it  be  limited  by  way  of  remain-  \  *  ^o.  &  tit.  Done 

&  Rein*  61* 

der  (u  1 .) ;  and   therefore  here  the  remainder  to  the  heirs  fe-  (Ante,  i7  b.  22  b. 
male,  vesteth  in  the  tenant  in  tail  himself.  %  Roii  Abr!  627,'62S.) 

ALSO,  I  have  heard  say,  that  in  the  time  of  king  Rich-    LITTLETON. 
ard  the  second^  there^  was  a  justice  of  the  commonplace,  t^^c*.  720.  377b.J 
dwelling  in  Kent,  called  Richel,  who  had  issue  divers  sons,  son,  remainder  to  the 
and  his  intent  was,  that  his  eldest  son  should  have  certain  lands  ^^^^^  V'tluei^si 
and  tenements  to  him,  and  to  the  heirs  of  his  body  begotten ;  ^^  wUhwarrmtyyifc. 

j^,-,_.  _  .-  _  ,«       '*^ '« remain  to  the 

anajor  aefault  of  issue^  the  remainder  to  the  second  son,  o^c.  iecend  mm,  ie  void, 

and  so  to  the  third  son,  S^c.  and  because  he  would  that  none      /piowct'  403  a.) 

of  his  sons  should  alien,  or  make  warranty  to  bar  or  hurt  the 

others  that  should  be  in  the  remainder,  Sfc.  hecauseth  an  inr 

denture  to  be  made  to  this  effect,  viz.  that  the  lands  and  te* 

fiements  were  given  to  his  eldest  son  upon  such  condition, 

that  if  the  eldest  son  alien  in  fee,  or  in  fee  tail,  Sfc.  or  if 

any  of  his  sons  alien,  S^c,  that  then  their  estate  should  cease 

and  be  void,  and  that  then  the  same  lands  and  tenements  im* 

mediately  should  remain  to  ^he  second  son,  and  to  the  heirs 

of  his  body  begotten,  (54)  et  sic  ultra,  the  remainder  to  his 

othei^u)ns,  and  livery  of  seisin  was  made  accordingly. 

BUT  it  seemeth  by  reason,  that  all  such  remainders  in    LITTLETON. 
the  form  aforesaid  are  void,  and  of  no  value,  and  that  for  [Sect.  721.  S78  a.] 
three  causes.     One  cause  is,  for  that  every  remainder  which 
hegimieth  by  a  deed,  it  behoveth '  that  the  remainder  be  in 

(M)  itf  added  in  L.  and  M.  and  Sfc,  pte  adonquei  ion  eetaJte  cesiere^ 

Rob.  et  que  ed&nquee  meemee  let  terree  et 

(55)  qWy  not  in  L.  and  M.  nor  tenements  remaindront  el  tierce  ftt9y 

Roh.  et  a  lee  heirea  de  son  eorpe  engendree, 

(54)  tee  eer  memu  eonHHen,  eei*  added  in  L.  and  M«  and  Koh. 
^,  fue  ii  U  second  fits  alienaet, 

(U  1 )  See  anta,  p.  143.  n.  (P).-^[£d.] 
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him  to  whom  thfi  remainder  is  intailed  by  force  of  the  Htme 
deedf  before  the  livery  of  seisin  is  made  to  him  which  shall 
have  the  freehold ;  for  in  such  case  the  grossing  and  the  be- 
i'^g  of  ttie  remainder  is  by  the  livery  of  seisin  to  him  that 
shall  have  the  freehold,  and  such  remainder  tc€is  not  to  tht 
second  son  at  the  time  of  the  livery  ofseinn  in  the  case  afore-- 
said^  Sfc. 

378  a.  Here  our  author  is  of   opinion,    that  these  remainders 

iu  the  form  aforesaid,  are  void  and  of  uo  value,  for  three 
causes. 

I-ITTLETOJf.        THE  second  caUie  is,  if  the  first  son  alien  tlie  tenements 
[Sect.  722.  378  b.]  in  fee,  then  is  the  freehold  and  the  fee-simple  in  the  alienee, 

and  in  none  other ;  and  if  the  donor  had  dny  teversion,  by 
such  alienation  the  reversion  is  discontinued:  then  how  bi/ 
any  reason  may  (J55)  it  be,  that  such  remainder  shall  coni' 
mence  his  being  and  his  groxdng  immediately  after  such 
alienation  made  to  a  stranger,  that  hath  by  the  same  alieua- 
tion  a  freehold  and  fee-wr^le,  S^'c.  ?  And  also  if  such  re- 
mainder should  be  good,  then  might  he  enter  upon  the 
alienee,  where  he  had  no  manner  of  riglit  before  the  aHena* 
tion,  which  should  be  inconvenient. 

37g  a.  **  Also,  if  such  remainder  should  be  good,  ^ci"    The  force 

(Ante,  nu  b.  210  a.)  ^f  iJijg  argument  is,  that  seeing  the  estate  of  the  alienee  (albeit 

the  words  of  the  condition  be,  that  the  state  should  cease  and 
be  void,)  being  an  estate  of  inheritance  in  lands  or  tenementSi 
cannot  cease  or  be  void  before  the  state  be  defeated  by  entry ; 
then  if  this  remainder  should  be  good,  then  must  it  give  an 
entry  upon  the  alienee  to  him  that  had  no  right  before,  which 
should  be  against  the  express  rule  of  law,  viz.  that  an  entry 
cannot  be  given  to  a  stranger  to  avoid  a  voidable  act,  as 
before  hath  been  said  in  the  Cbapterof  Conditions. 

378  b,  ^'  ijf  the  first  son  alien,  S^c.*^    By  the  alienation  of  tfas 

donee^  two  things  are  wrought : 

first,  the  frank-tenement  and  fee  is  in  the  alienee. 

Secondly,  the   reversion  is  devested  out  of  the  donor. 
(g)  21 H.  7. 11*         (g)And  therefore  by  the  alienation  that  transferred  the  free* 

U7  H«  8*  34* 

(55)  cso^  not  ia  Li  and  M.  nor  Rob. 
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hold  and  fee-feimple  to  the  alienee,  there  can  tio  remaiiidef  be 

raiaed  and  vested  in  the  Second  son.    (h)  Aa  if  a  man  make  (M  ^  R«  «•  qnW  jarit 

clam.  90.    (rerk. 

a  lease  for  life,  itpon  condition  that  if  the  lessor  grant  over  sect.  7^9.  fol.  275, 

the  reversion,  that  then   the  less)^  shall  have  fee ;   if  the  piowd.  Isr.)    ^ 

lessor  grant  the  reversion  by  fine,  the  lessee  shall  not  have 

fee ;  ibr  when  the  fine  transferreth  the  fee  to  the  conusee,  it 

should  be  absard,  and  repugnant  to  reason,  that  the  saibe  fine 

should  work  an  estate  in  the  lessee;  for  one  alienation  can-  Argtloientnmessb* 

not  vest  an  estate  of  one  and  the  same  land  to  two  several 

persons  at  one  time. 

In  a  mad^s  dwn  grant,  whick  is  ever  taken  most  forcibly 

against  himself,  the  reason  of  Littleton  doth  hold;   for  it 

bath  been  resolved  by  the  justices,  (i)  that  if  a  man  seised  (O^H.  ft.  Present^ 
r  1  .     ^      .     . .     ,      ,  It  menis  at  KgUses.  Br» 

of  an  advowson  in  fee  by  his  deed  grantetli  the  next  presenta-*-  5s.   3^  h.  a.  lb.  55* 

tioQ  to  A.,  and,  before  the  church  becometh  void,  by  another  \l  ziizit^^^t^' 

deed  grant  the  next  pi^sentation  of  the  samie  c^burch  to  B.,  (^  ^^P*  ^) 

the  second  graikit  is  void>  for  A.  had  the  same  granted  to  him 

before ;  and  the  grantee  shall  not  have  the  second  avoidance 

by  construction^    to  have  the  nest  avoidance  which    the 

grantor  might  lawfully  grant,  for  tlie  grant  of  the  next  avoids* 

ance  doth  not  import  the  second  presentation.    (kjBixi  if  a  ik)i5fi,t^r.  19 E. 3* 

man  seised  of  an  advowson  *in  fee  take  wife ;  now  by  a<:t  in  (3  Cro.  790,  79i«) 

law  is  the  wife  entitled  to  the  third  presentation,  if  the  bus*  *379  a. 

band  die  before*    The  husband  grant  the  third  presentation  (e  Cio.  69i.  contra 

to  another,  the  husband  die,  the  heir  shall  present  twice,  the  ^^a    Ante,'  ia9a.) 

uife  shall  have  the  third  presentation,  and  the  grantee  the 

fourth  I  for  in  this  case  it  shall  be  taken  the  third  presenta^^ 

tion,  which  he  might  lawfully  grant :  and  so  note  a  diver* 

sity  between  a  title  by  act  in  law  and  by  act  of  the  party  $ 

for  the  act  in  law  shall  work  no  prejudice  to  the  grantee. 

THE  third  cause  is,  when  the  condition  is  such^  thut  if  the  LITTLETON. 
dder  son  alien,  S^c.  that  his  estate  shall  cease  or  be  void,  ^  *  [^t.72S.  S70»*] 
then  after  such  alienation,  Sfc.  may  the  donor  enter  by  force 
of  such  condition  (pff),  as  it  seemeth ;  and  so  the  donor  or 
his  heirs  in  such  case  ouzht  sooner  to  have  the  land  than 
the  second  son,  that  had  not  any  right  before  such  aKcno' 
tion ;  and  so  it  seemeth  that  such  remainders  in  the  ease  afore* 
laid  are  toid  (51). 

^(56)  4v.  added  In  L.  and  M.  and         (57)  kc.  added  la  L»  and  IL  asA 

IT  2 
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37P  a.  Here  it  is  be  observedy  that  part  of  the  coiiditkm  (hat 

to  Rep.  a^.  9  Rep.*  prohibiteth  the  alienation  made  by  tenant  in  tail  is  good  in 
l^pfIo.^'^t  '^^'  ^'''*  ®"*^^  distinction  as  hath  been  before  said  in  the 
<^^**>  Chapter  of  Conditions.    And  the  consequent  of  the  condi- 

tion, viz.  that  the  lands  should  remain  to  another.  Sec.  is  void 
in  law,  and,  by  the  opinion  of  Littleton,  the  donor  may  re- 
enter for  the  condition  broken ;  for  utile  per  inutile  non  ri- 
(t  Rd.  Abr*  408.)     tiatur:  which,  being  in  case  of  a  condition  for  the  defeating 

of  an  estate,  is  worthy  of  observation. 

And  it  is  to  be  noted,  that,  after  the  death  of  the  donor, 
the  condition  descendeth  to  the  eldest  son,  and  consequently 

(10 Rep.  40b.)      his  alienation  doth  extinguish  the  same  for  ever;  vfrberein 

the  weakness  of  this  invention  appeareth  :  and  therefore  lit' 
tieton  here  saith,  that  it  seemeth  that  the  donor  may  re-enter, 
and  speaketh  nothing  of  his  heirs.  A  man  hath  issue. two 
sons,  and  maketh  a  gift  in  tail  to  the  eldest,  the  remainder  in 
fee  to  the  puisne,  upon  condition,  that  the  eldest  shall  not 
make  any  discontinuance  with  warranty  to  bar  him  in  the  re- 
mainder ;  and  if  he  doth,  that  then  the  puisne  son  and  bis 
heirs  shall  re-enter ;  the  eldest  make  a  feoffment  in  fee  with 
warranty,  the  father  dieth,  the  eldest  son  dieth  without 
issue,  the  puisne  may  enter;  but  if  the  discontinuance  had 
been  after  the  death  of  the  fathei;,  the  puisne  could  not  have 
entered.  In  this  case  four  points  are  to  be  observed.  First, 
as  Littleton  here  saith,  the  entry  for  the  breach  of  the  con- 
dition  is   given  to  the  fether,  and  not   to  the   puisne  son. 

(10  Rep.  109.)       edly,  *Tliat  by  the  death  of  the  father  the  condition  descends 
41  E.  3.  fol.    '  ^^  ^''^  elder  son,  and  is  but  suspended,  and  is  revived  by  the 

death  of  the  eldest  son  without  issue,  and  descendeth  to  the 

Vid.  sect.  446*       youngest  son.     3dly,  That  the  feoffment  made  in  the  life  of 

the  father  cannot  give  away  a  condition  that  is  collateral,  as 

it  may  do  a  right.     4thly,  That  a  warranty  cannot  bind  a 

k     (10  Rep.  95.)   ^    ^itle  of  entry  for  a  condition  broken  (as  hath  been  said);  but, 

if  the  discontinuance  had  been  made  after  the  death  of  the 
father,  it  had  extinct  the  condition:  which  case  is  put  to  open 
the  reason  of  our  author's  opinion  (w  1). 


(W  1)  For  other  attemptft  which  have  been  made  at  differcDt  tines  to 
restrain  the  right  of  alienation  by  a  common  recovery,  and  that  sacb  ngbt 
cannot  be  restrained  either  by  condition,  limitation,  custom,  recogninnce, 
&c.  or  covenant,  see  Burr.  84.  Ant.  223  b.  224  a.  p.  30,  31.  Scmtifi 
UMff  9  Co.  128.    Tayim"  v.  SAaic,  Cart.  6.  22.   P9ot^9  (wwr,  Moor,  810. 
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"  /  have  heard  say.  SfcJ"    Those  things  that  one  hath  by  377  b. 

credible  hearsayi  by  the  example  of  our  author,  are  worthy  Lib.  6.  Vol.  if  b. 

of  observation.     This  invention,   devised  by  justice  Richel,  Sir  Anibony  MUd- 

msiy  ft  cuvsm 

in  the  reign  of  king  Richard  the  second,  who  was  an  Irishman 

bom,  and  the  like  by  ^Fhiniing,  chief  justice,  in  the  reign  of 

Henry  the  fourth,  were  both  full  of  imperfections;  for  MAt7        (i  Rep.  84.) 

simul  invenlum  est  et  perfectum^  and  Sape  viatorem  nova  non 

vetus  orbUa/allit :  and  therefore  new  inventions  in  assurances 

are  dangerous.     And  hereby  it  may  appear,  that  it  is  not 

safe  for  any  man  (be  he  never  so  learned)  to  be  of  counsel 

with  himself  in  his  own  case,  but  to  take  advice  of  other 

great  and  learned  men. 

Non  prosunt  dominis,  qua  prosunt  omnibus,  artes. 

And  the  reason  hereof  is,  in  suo  quisque  negotio  hebetior  est, 
quim  in  alieno. 

rt)And  *the  same  iudge,  in  his  own  name,  &c.  brought  (0«H.  4.  foI.ii.ia 

.  .  .     ,  Action  sur  Ic  cajc.j 

an  action  upon  his  case  against  others,  and  obtained  a  ver* 

diet  so  as  the  right  of  the  cause  was  tried  on  his  side ;  yet 

for  that  upon  his  own  shewing  in  his  count  the  action  did  not 

lie,  ex   assensu  omnium  justiciariorum   prater   querentem 

Richel,  judgment  was  given  against  him :  but  let  us  now 

leave  this  judge  for  example  to  others,  and  let  us  return  to 

our  author. 

ALSO,  at  the  common  lazo,  before  the  statute  ofGloU"   I,ITTLETON. 
ceder,  if  tenant  by  the  curtesii  had  aiiened  in  fee  with  war^  \^ecX.l^At,  S79b'j 

\.         /%      r.     ,  f.  r        .       i      *    .   ..^v    (2  Inst.  «9S.  cap.  3.) 

rai7/y(58),  after  hts  decease  this  was  a  oar  to  trie  hetr{59% 
as  it  appeareth  by  the  words  of  the  same  statute :  but  it  is 
remedied  by  the  same  statute,  that  the  warranty  of  tenant  by 
the  curtesy  shall  be  no  bar  to  the  heir,  unless  that  he  hath 
auets  by  descent  by  the  tenant  by  the  curtesy ;  for  before  the 
said  statute,  this  was  a  collateral  warranty  to  the  heir,  for  that 
he  could  not  convey  any  title  of  descent  to  the  tenements  by 

(58)  Accord,  added  in  L.  and  M.         (59)  tfc,  added  in  L.  and  M.  and 
udRob.  .   Roh. 

1  P.  Wms.  104.  and  the  notes  to  the  Chapter  Of  Alienation  by  Matter  of 
Record.  With  respect  to  the  diifcrcnt  modes  of  preventing  the  wift:'s 
right  to  dower,  see  pi/st,  Chap.  43.-*^ £d.] 
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tie  tenant  hy  the  curtesy,  but  on/y  by  Iu$  mother,  or  other  of 
his  ancestors  (60)  ^  and  this  is  the  cause  why  it  was  a  colla- 
teral warranty. 

380  a.  Of  this  and  the  subsequent  section  sufficient  bath  becQ 

Ant?sd5  bir  ^*       ^^^  ^^^^^  »«  *^  Chapter,  sect.  697. 

IflTTLETOK.         BUT  if  a  man  inheritor  taketh  wife,  who  have  (61)  issue 

[Sect.  7^.  37£|  b.]  a  son  between  them,  and  the  father  dkth,  *and  the  son  entereth 

*d80  9.  i^^  ^^^  land,  and  endow  his  mother,  and  after  the  mother 

alieneth  that  which  she  hath  in  dm>er,  to  anot/ier  in  fee,  with 
warranty  accordant,  and  after  diefh,  and  the  warranty  de-t 
scendeth  to  the  son,  now  the  son  shall  be  barred  to  demand 
the  same  land  by  cause  of  the  said  warranty ;  because  that 
such  collateral  warranty  of  tenant  in  dower  is  not  remedied 
by  any  statute. 

SSO  9.  **  Is  not  remedied  by  any  statute.**    But  by  a  statute  i^iade 

nnpe,  this  case  is  remedied,  as  ^ou  see  before,  ^ct^  697« 

LITTLETON.  T^iE  same  latp  V  ¥  ^here  tenant  for  life,  maketh  an  aliena" 
[Sect.  725.  370  b*]  lion  with  warranty,  Sfc.  and  dieth,  and  the  warrafUyde- 
Ujuraniy  ^tewu  for  gce/tdeth  to  him  wluch  hath  the  rever^on  or  the  remainr. 
mamder-num^  acoUa-    d^(jS9)j  ^^  ^tl  be  barred  by  such  fjoarranty  (63). 

t«ral  irarrsnty  kiid  bar      '      "  '  . 

(ol  common  lam). 

LITTLETON.  ALSO,  in  the  case  aforesaid,  if  it  were  so  that  when  the 
[Sect.  726. 380  a.]  tenant  in  dotver  aliened,  (64)  ^c.  his  heir  t^s  within  ag^t 

do^^^^lrth^h^  ^^  ^^^  ^^  ^'^^  ^^  '*^  **^  t«^arra»*^  descended  upon  him 
6^  tpitta  age  dtthe  he,  wos  within  age:  in  this  case  the  heir  may  after  enter  upon 

tffi  ^li^ee,  nptmtk^ajfiding  the  warranty  descended,  S^c,  be-' 
clause  no  laches  sluill  be  adjudged  in  the  heir  within  age,  that 
he  did  not  enter  upon  the  alienee  in  the  life  of  tenant  in 

SecHs  (aiecmm<m  law)  ^^^*  ^^^  if^^^  ^^  ^^  within  age  at  the  time  of  the 
^thefuircanuo/age,  alienation,  S^x.  and  after  hecometh  to  full  age  in  the  life  of 

hjfd  did  not  enter  tntke  •'  ^  o  -^ 

ji/f  <zf  tenant  in  dower,  tenant  in  dower,  and  so  being  of  full  age  he  doth  not  entet 

upon  the  alienee  in  the  life  of  tenant  in  dower ^  and  ffl^ 

(60)  9^.  added  in  L.  and  M.  and  (63)  tgc.  added  in  L.  aod  M»  f^, 
Roh.  Roh. 

(61)  'mm,  added  in  L.  and  M.  (64)  4pc»  added  ioL»  and  M.fiM^ 
i^nd  Roh.  Rcb. 

(d2)  ^-c.  added  in  L.  and  M.  and 
Roh, 
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the  tenant  in  dower  dieth,  8fc.  thtre  peradveniure  the  htit 
shall  be  barred  by  such  rcarranty ;  because  it  shall  be  ac- 
counted his  folly,  that  he  being  of  full  age  did  not  enter  in 
the  lifp  of  tefiant  in  dozccr,  ^c. 

(65)  BUT  now  by  the  statute  made  11  IT.  7.  cap.  10.  tY    LITTLETON. 
is  ordained,  if  any  woman   discontinue j    alien,   release,  or  L^^^^- '27.  38 la. J 
cotffirm  with  warranty,  any  lands  or  tenements  which  she  ;52j.)'       * 
holdeth  in  dower  for  term  of  life,  or  in  tail  of  the  gift  of 
her  first  husband,  or  of  his  ancestors,  or  of  the  giji  of  any 
other  seised  to  the  use  pf  the  first  husband,  or  of  his  ancestors, 
that  all  such  warranties,  A'c.  shall  be  void;  and  that  it  shall 
he  laufnl  for  him  which  hath  these  lands  or  tenements,  aftef 
the  death  of  th^  same  won^ai\  to  enter ^ 

« 

This  18  an  additiou  to  Littleton^  and  therefore  to  be  passed  ^^1  ^* 

over. 

And  hereof  sufficient  hath  been  said  before,  sect.  G97. 

JLSQ,  if  tenant  in  tail  let teth  the  lands  to  a  {66)  man    LITTLETON. 
for  term  of  life,  the  remainder  to  another  in  fee,  and  a  coU  [Sect.  738.  387  a.] 
lateral  attcestor  confirmtth  the  state  of  the  tenant  for  life,  ufe^  a  Umptn-anf  tor 
end  bindeth  him  and  his  heirs  to  warranty  for  term  of  the  '^^' 
life  of  the  tenant  for  life,  and  dietk,  and  the  tenant  in  tail 
hath  issHe  and  dies ;  now  the  issue  is  barred  to  demand  the 
tenements  by  terit  of  formedon  during  the  life  of  tenant  for 
life,  because  of  the  collateral  warranty  (x  1 .)  descended  upon 
the  issue  in  tail.      But  after  the  decease  of  the  tenant  for 
life,  the  issue  shall  have  a  (67)  zmt  of  formedon^  S^c. 

*^A  writ  of  formedon,  4*c."     Here  is  implied,  that  a  col- 
lateral warranty  giyeth  no  rightj  *but  shall  bar  only  for  If fe,  *387b. 
aad  after  the  party  is  restored  to  his  actipn.                              1^9^)"' ^^^*^  ^^^^ 

It  is  also  to  be  observed,  that  a  warranty  ipay  descend  to 
the  heirs  of  him  that  made  it  during  the  life  pf  another. 

(65)  This  section  not  in  L.  and      ,    (67)  hrief  dt,  not  in  L.  and  M • 
M.  nor  Roh.  nor  IXoli'. 

(66)  Ao»e,  not  in  L.  and  M.  nor 

(}^  1)  See  ropra,  p,  28)e.  n.  (N  i}.-{£<'-] 
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387  a.  By  this  section  it  appeareih,  that  a  warranty  may  be  raised 

(Poi*^S85.)  '  hy  a  con6rn)ation  which  tranbferreth  neither  estate  nor  right, 

whereof  sufficient  haih  been  said  before; 

(m)  38  E.  3.  14.  "  To  warrafdy  for  term  of  the  life,  S^c.''    Cm)  This  proveth 

16  £.  3.  Voucli.  87.      ^,    ^  1.      I-     •      1  •    • 

that  a  warranty  may  be  Imiitedi  and  that  a  man  may  warrant 
lands,  as  well  for  term  of  life,  or  in  tail,  as  in  fee  (y  1)« 


(4  Rep.  80.    Ante,  If  tenant  in  fee-simple  that  hath  a  warranty  for  life,  either 

by  an  express  warranty  or  by  dedi^  be  impleaded  and  vouch, 
he  shall  recover  a  fee-simple  in  value,  albeit  his  uarranty 
were  but  for  term  of  life,  because  the  warranty  extended  in 
that  case  to  the  whole  estate  of  the  feoffee  in  fee- 
(S  Cro.  453.)        simple  (z  1);  but  in  the  case  that  Littleton  here  puttetb,  the 

tenant  for  life  shall  recover  in  value  but  an  estate  for  life, 
because  tlie  warranty  doth  extend  to  that  estate  only. 

LITTLETON,        jiND  upon  this  I  have  heard  a  reason  (here  our  stndent 

[beet.  739. 387  b.J  Jg  taught,  after  the  example  of  our  author,  to  observe  every 

(9  Rep.  120.)        thing  that  is  worth  the  noting),  that  this  case  will  prove  awh 

ther  case,  viz.  if  a  man  letteth  his  lands  to  another ,  to  have 
and  to  hold  to  him  and  to  his  heirs  for  term  of  another** 
life,  and  the  lessee  dieth  living  celuy  a  que  vie,  ^c.  and  a 
stranger  entereth  into  the  land,  that  the  heir  of  the  lessee  may 
put  him  out,  (68)  Sfc.  because  in  the  case  next  aforesaid,  tn- 
asmuch  as  a  man  may  bind  him  and  his  heirs  to  warranty  te 
tenant  for  life  only,  during  the  life  of  the  tenant  for  (69)  Hfi* 
and  this  warranty  desceudeth  to  the  heir  of  him  which  made 
the  warranty,  the  which  warranty  is  no  warranty  of  inherit-' 
ance,  but  only  for  term  ofanothei^s  life:  by  the  same  reason 
where  lands  are  let  to  a  man,  to  have  and  ta  hold  to  him  and 

(68)  Ifc.  not  in  L.  and  M.  nor  (69)  terme,  not  in  L.  and  M.  oor 
Boh.  Roh. 

(Y  1)  If  the  estate,  which  the  party  bad  at  the  time  of  the  warranty, 
be  deti*nninrd,  the  warranty  will  be  defeated :  as,  if  tlic  ancestor  of  him 
'  in  reversion  lelease  to  the  tenant  for  life,  or  for  years^  with  warrant}', 
and  afterwards  the  term  determines,  or  the  lessee  dies ;  he  in  ntenioo 
may  enter.  3  Rol.  Abr.  739.  ^nd  a  warranty  does  not  extinguish  the 
rigot^  but  only  binds  it  so  long  as  Ititands  in  foi*cc  ;  for,  if  the  warranty 
be  releasetl,  the  ancient  right  revives.  Smith  v.  Tyndal,  SaU^.  686.  9i  Via. 
Abr.  SS,-^[Ed.) 

(Z  1)  For  it  ifl  a  warranty  of  a  fee,  thongb  not  a  wvranty  in  fee.  Hob. 
It6.— [£rf.] 
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his  heirs  for  term  of  anothei^s  Hfe^  if  the  (70)  lessee  die  living 
celuy  a  que  vie^  his  heirs  shall  have  the  lands  living  celuy  a 
que  vie,  Sfc.  For  they  have  said,  that  if  a  man  grant  an  an^ 
nuity  to  another,  to  have  and  to  take  to  him  and  his  heirs 
for  term  of  another's  life,  if  the  grantee  die,  SfCn  that  after 
(7 1)  his  death  his  heir  shall  have  the  annuity  during  the 
life  of  celuy  a  que  vie,  S^x.    Quaere  de  ist&  materia. 

This  case  is  without  question,  (n)  that  the  heir  of  the  lessee  388  a« 

shall  have  the  land  to  prevent  an  occupant.     And  so  it  is  (as  \^^^f\l[  ^[  H,  4_ 
Littleton  here  sailh)  in  case  of  an  annuity,  or  of  any  other  *«•   '^  H.  4.  4S. 
thing  that  lieth  in  grant,  whereof  there  can  be  no  occupant.  £i.  tss.    is  uJa.*  & 
And  of  this  somewhat  hath  been  said  in  the  Chapter  of  ^  e^u  Br.  so.' 
Descents  (a  2).  ^^  ^-  ^'  ^"^*  Accoonl 

bSm     SS  Ass*  D.  17. 
23  H.  6.  33.    39  E.  3.  37.    Vid.  sect.  387.    (Ante,  41  b.) 

WJRRANTY  that  commences  by  disseisin  {b  2.),  is  in    LITTLETOX. 

this  manner:  as  where  there  is  father  and  son,  and  the  son  [Sect.  698.  366  b.] 

purchaseth  land,  8fc.  and  letteth  the  same  land  to  his  father  ^^  «"^«»«y  Jf 

for  term  of  years,  and  the  father  by  his  deed  thereof  tn- 

feoffeth  another  in  fee,  and  binds  him  and  his  heirs  to  zmr^ 

tardy,  and  the  father  dieth,  whereby  the  warranty  descendeth 

to  the  son,  this  warranty  shall  not  bar  the  son  ;  for  notwith* 

standing  this  warranty  the  son  may  well  enter  into  the  land, 

or  have  an  assise  against  the  alienee  if  he.will,  because  the 

warranty  commenced  by  disseisin ;  for  when  the  father,  which 

had  but  an  estate  for  term  of  years,  made  a  feoffment  in  fee, 

this  was  a  disseisin  to  the  son  of  the  freehold  which  then  was 

in  the  son.     In  the  same  manner  it  is,  if  the  son  letteth  to  the 

father  the  land  to  hold  at  will,  and  after  the  father  make  a 

feoffment  with  zmrranty,  l^c.    And  as  it  is  said  of  the  fa-* 

ther,  so  it  may  be  said  of  every  other  ancestor,  ifc.    In  the 

same  manner  is  it,  if  tenant  by  elegit,  tenant  by  statute  mer^ 

chant,  or  tenant  by  statute  staple,  make  afeoffment  in  fee 

fro)  UsBee^pitr,  L.  and  M.  and         (71)  $nn  mart,  not  in  L.  and  M* 
Rob.  nor  Rob. 

(A  2)  See  ante,  41  b.  vol.  1.  p.  625—627.  and  the  notes  there. — [£d.] 
*  (B  2)  Warranties  commencing  by  disseisin  are  where  the  ancestor  that 
makes  the  warranty  is  partner  to  the  wrong,  and^uch  warranties  are  not 
oblijpn?  ;  beraa»e  it  cannot  be  presumed  that  one  who  is  so  nojnst  as  to 
do  wron.2,  will  be  so  just  as  to  leave  a  recompence  to  his  heir  ;  wherefore 
#och  contracts  are  wholly  rejected  as  collusive,  and  founded  on  no  con* 
iideraUon.    Oflb.  Tea.  140,  I4l.— [£d.] 
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irt7A  warranty  (72),  this  shall  not  bar  the  heir  which  ought 
to  have  the  land,  because  such  warranties  commence  by  dii- 
sdnn. 

LITTLETON.        ALSO,  if  a  guardian  in  chivalry,  or  guardian  in  socage, 
[Sect.  699.  367  a.]  niake  fa  feoffment  in  fee,  or  infee-tail,  or  for  life,  with  war- 

ranty,  S^c*  such  warranties  are  not  bars  to  the  heirs  to  whom 
the  lands  shaH  be  descended,  because  theu  commence  by  dis^ 
seisin. 

567  b*  Here  Littleton  addeth  the  case  of  guardian  in  chivalry,  and 

8^iUs.^s.   43  £.  ».  7.  guardian  iu  socage,  and  guardian  because  nurture  ys  also  in 

and  the  books  above-    A^  game  case. 
{S  Kep.  37.) 

LITTLETON.        ALSO,  if  father  and  son  purchase  certain  lands  or  tene^ 
[Sect.  700. 367  b.]  ments,  to  have  and  to  hold  to  (h&n  jointly,  4rc-  and  after  the  fa* 

ther  alien  {73)  th^  whole  to  another,  and  bind  him  and  hit  hein 
to  warranty,  S^c.  and  after  the  father  di^th,  ihis  warranty  shall 
not  bar  the  son  of  the  moiety  tliat  belongs  to  him  of  the  sai4 
lands  or  tenements,  because  as  to  that  moiety  tchic/^  belwgs 
to  the  son,  the  warranty  commences  by  disseisin,  S^c^ 

367 b.  *'  To  have  ami  to  hold  to  them  jointly,  &;c*^    This  is 

IS  Aw.  8.    13  E,  3.     to  be  intended  of  a  joint  purchase  in  fee :  for  if  the  pur- 

22 11. 6.  .M.  8H.  7.6.  chase  Were  to  the  father  and  the  son,  and  the  heirs  of  tbe 

.  son^  and  the  father  liiaketh  a  feofiVnent  in  fee  with  war- 

ranty,  if  the  son  cntereth  in  the  life  of  the  father  (c  2.),  and 

the  feoifee  re-en  ^er,  the  fatlier  dicth,  the  son  shall  have  an 

assise  of  the  ^hole  :  and  so  is  the  book  of  22  H.  6.  to  be 

understood.     But  if  the  son  had  not  entered  in  the  life  of  the 

father,  then  for  the  father's  moiety  it  had  been  a  bar  to  the 

(Post,  d9Sa.)        son  (d  2),  for  that  tlierein  he  had  an  estate  for  life ;  andlhere- 

fore  the  warranty  as  to  that  moiety  bad  been  collateral  to  the 

son,  and  by  disseisin  for  the  soo'a  moiety ;  and  so  a  warranty 

(1  Rep.  es.)       defeated  in  part,  and  stand  good  in  part.    And  thia  appeai^th 

by  the  example  that  Littleton  hath  pat.  Bnt  if  the  purchase 
had  been  to  the  father  and  son,  and  to  the  heirs  of  the  f»i 
ther,  then  the  entry  of  the  son  in  the  life  of  the  fadieri^  ^  ^^ 

(79)  4v.  added  fai  L.  and  M.  and         (73)  Ventkr-^eniiertle,  U  M 
Rob.  M.  and  Rob. 

(C  t)  i.  €.  for  tbe  forfcttare.— ;[£!£. ] 

(D  9)  Tbat  isi at  conniMi  biw,  before  tbe  4aiid  ^^  4^D«  c»  If^Si^l 


the  avoidance  of  the  warranty,  had  not  availed  him,  because     (^-  N«  ^'  i9«a.) 
bis  father  lawfully  conveyed  away  bis  moiety  (b  2). 

jiLSO,  if  J.  ofB.  be  seised  of  a  mese,  and  F.  of  G.   I.ITTLETON. 
thai  no  right  hath  to  enter  into  the  same  mese,  claiming  the  [Sect.  701.  368  a.] 
said  mese,  to  hold  to  him  and  to  his  heirs,  entereth  into  the 
said  mese,  but  the  same  J,  of  B.  is  then  continually  abiding 
in  the  same  mese :  in  this  case  the  possession  of  the  freehold 
shall  be  always  adjudged  in  A.  of  B.  and  not  in  F.of  G., 
because  in  such  case  where  two  be  in  one  house,  or  other  tene- 
ments, and  the  one  claimeth  by  one  title,  and  the  other  by  an^ 
other  title,  the  law  shall  adjudge  him  in  possession  that  hath 
right  to  have  the  possession  of  the  same  tenements.     But  if, 
in  the  case  aforesaid,  the  said  JP.  of  6.  make  a  feoffment  to 
certain  barretors  and  extortioners  in  the  country,  to  have 
maintenance  from  them  of  the  said  house,   by  a  deed  of 
feoffment  wiih  warranty,  by  force  whereof  the  said  A.  cf  B, 
dare  not  abide  in  the  house,  but(74)goeth  out  of  the  same, 
this  warranty  commenceth  by  disseisin,  because  such  feoffment 
was  the  cause  that  the  said  A.  ofB.  relinquished  the  possession 
of  the  same  hpuseilS), 

f*  Where  two  be  in  one  house,  8^c.  and  the  one  claimeth  by  368  a. 

one  title,  and  the  other  by  another  title,  i^c.''    For  the  rule  «4"l?iRoLAbr!66i. 
is,  Duo non  possunt  in  soUdo unam rem  possidere.  ^^^  o^^M^th.^'^ 

per  Newton.    (.Sidcrf.  385  a.  Autc,  180  b.  l&ia.) 

Tlieae  words  of  our  author  be  significant  and  material : 
(o)  for  if  a  man  bath  issue  two  daitthters,  bastard  eigne  and  (^)  ^^  ^-  ^-  ^'  ^  . 

•   '^.  .  .        .  '-a         »  o  llAs«.  p. 23.  'Perk; 

qiulier  puisne,  and  die  seised,  and  they  both  enter  generally,  84.   8  Rep.  loi  b. 
the  sole  po^ession  shall  not  be  adjudged  only  in  the  mulier,  PoKt',%44.    lo  Uep.  * 
because  they  both  claim  by  one  and  the  same  title ;  and  not  I^«>>^P^^**  ^**^) 
one  by  one  title,  and  the  other  by  another  title^  as  our  author 
here  saitb. 

(p)  If  the  tenant  in  an  assise  of  an  bouse  desire  the  pla!n«  (p)  ^l-  ^T*  ^^-  ^^ 

^^<  "^  Panon  of  Honey- 

<74}  M  in,  added  in  L.  andM,         (75)  S^csM^  laL.  and  M,  and  j^'b.^^w.  93^.k) 
and  Kob.  Rob. 


(E  2)  Bat  it  shall  recontinae  bis  own  estate  for  life  in  the  ttuAetv  whereof 
he  was  disseised.  Hawl^.  Abr.  470,471.  As  to  the  defeating  of  the  war- 
ranty  by  the  heir*s  entry  or  cbdm  in  th^  ancestor's  life-tinie|  see  ant. 
^.24^.  tt.  (A).    aUb*  Ten.  t95,^Ed.J^ 
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tiff  to  dine  with  him  in  the  house,  which  the  plnatiff  doth 
accordingly;  and  so  they  be  both  in  the  house;  and  in  truth 
one  pretendeth  one  title,  and  the  other  another  title ;  yet  Ae 
law  in  this  case  shall  not  adjudge  the  possession  in  him  that 
right  hath ;  because  our  author  here  saith,  he  claimed  not 
his  right,  and  it  should  be  to  his  prejudice  if  the  law  should 
adjudge  him  possession ;  and  a  trespasser  he  cannot  be,  be« 
cause  he  was  invited  by  the  tenant  in  the  assise. 

369  b.  *^  Relinquished  the  possession,  i^c^  This  must  be  understood, 

4a b.)       '  *      that,  before  livery  of  seisin  upon  the  feoffment,  A.  of  B.  de- 

parted out  of  the  house ;  for  otherwise  the  livery  and  seisin 
should  be  void,  because  A.  of  B.  was  in  possession.  And 
Littleton  here  saith,  by  a  deed  of  feoffment, 90  as  albeit  the  deed 
were  made  before  the  departure  it  is  not  material ;  but  the 
departure  must  be  before  the  livery  of  seisin,  for  that  doth 
work  the  disseisin.  And  yet  that  which  Littleton  saith  is 
true,  that  the  feoffment  was  the  cause  that  he  relinquished 
his  possession ;  for  otherwise  he  would  not  have  done  it. 

But  admit  that  A.  of  B.  had  departed  for  any  ether  cause, 
yet  if  F.  of  G/  enter  and  infeoff  certain  barretors  or  extor- 
tioners, or  any  other,  with  warranty,  this  is  a  warranty  that 
commenceth  by  disseisin,  for  that  the  feoffment  worketh  a 
disseisin. 

569  a.  Here  in  this  case  that  Littleton  putteth,  the  feoffment  is 

<f)  1 R.  s.  cap.  9.       void  by  the  statute  (q)  of  1  R.  2. ;  for  thereby  it  is  enacted, 

that  feoffments  made  for  maintenance  shall  be  holden  for 

none,  and  of  no  value,  so  as  Littleton  putteth  his  case  at 
the  common  law ;  for  he  seemeth  to  allow  the  feoffment, 
where  he  saith,  such  feoffment  v:as  the  cause,  S^c. :  but  some 
have  said  that  tlie  feoffment  is  not  void  between  the  feoffor 
and  feoffee,  but  to  him  that  right  hath. 

368  b.  ^nd  hc>^  barretors  and  extortioners  are  put  but  for  ex- 

amples ;  for  if  the  feoffment  be  made  to  any  other  person  pr 
persons,  the  law  is  all  one. 

LITTLETON.        ALSO,   if  a  man  which  hath  no  right  to  enter  into 
[Sect.  709*  o69h.]  ^^^^  tenements,  enter  into  the^  same   tenements,,  and  in- 
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conHnttttly  make  a  feoffment  ihereof  to  others  by  hi$  deed 
%cith  warranty,  and  deliver  to  them  seisin^  this  warranty 
commenceth  by  disseisin,  because  the  disseisin  and  feoffment 
were  made  as  it  were  at  one  time.  And  that  this  is  law,  you 
may  see  in  a  plea  (76)  M.l\E.S,  in  a  writ  of  formedon  ia 
the  reverter. 

^Mick.  l\  E.  3*     This  is  mistaken,   and  should  be  370a. 

(r)Sl  E.3,  and  so  is  die  original,  which  case  you  shall  see  «  3i  E.  s.  tit.  Catr. 
io  Master  Fitzherbert's  Abridgment,  for  there  is  no  book  at 
laige  of  that  year.  Hereby  you  may  perceive  that  learned 
men  look  not  only  to  the  cases  reported,  but  unto  records, 
as  jou  may  see  Littleton  did ;  for  Fitzherbert  put  this  case  in 
print  long  after,  as  elsewhere  bath  been  shewed* 

Hiis  section  doth  explain  that  which  hath  been  said  be-  369  b. 

fore.  And  albeit  Littleton  useth  the  words  (and  incontinently  5,1*  ^^®'*^'"  ?* 

\  -^    Chapter  of  Releasee 

thereof  make  a  feoffment) ;  and  that  in  this  case  of  Little-  (5  Rep.  79«}  46  £.  s. 

ton  the  disseisin  and  feoffment  were  made  (quasi  uno  tem^ 

pore) ;  yet  if  the  disseisin  were  made  to  the  intent  to  make  a 

feoffment  with  warranty,  albeit  the  feoffment  be  long  after, 

this  is  a  warranty  *that  commenceth  by  disseisin.  *  570a. 

**  Warranty  that  commences  by  disseisin,  l^c.^    It  is  called  S66  k 

a  warranty  that  commenceth  by  disseisin,  because  regularly         &stmL^i5   ^\ 
the   conveyance,  whereunto  the  warranty  is  annexed,  doth 
work  a  disseisin. 

Id  section  698,  Littleton  putteth  five  examples  of  a  war-  ^  E.  3.  4i.   4S  E.  s. 

1*  ■    30  xUm  3*  IS*   viaL 

nnty  commencing  by  disseisii^  viz.  of  a  feoffment  made  with  sect.  6ii.   (f  Inst, 
warranty  by  tenant  for  years,  by  tenant  at  will,  by  tenant  by  3*^;p  ^)j  ^^'  ^^ 
tlegitf  by  tenant  by  statute  merchant,  and  by  tenant  by  sta- 
tute staple  :  all  these,  aud  the  other  examples  that' Littleton         Xte  fiMlUiM: 
putteth  of  this  kind  of  warranties  in  the  succeeding  sections, 
*  have  four  qualities. 

First,  that  the  disseisin  is  done  immediately  to  the  heir  that  Tkoi  ike  diueUm  he 

dene  inmedidiely  to  iia 
18  to  be  bound  ;  and  yet  if  the  father  be  tenant  for  life,  the  keir. 

remainder  to  the  son  in  fee,  the  father  by  covin  and  consent  l^^'J^'i^Lr^'*' 

'  ''  r  itznerbert  s  cai 


<Cro.  Car.  483. 
(76)  M,  11— «MMt  szxi.  U  and  M.  and  Roh.  («  Rol.  Abr.  741.) 
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Exeepii0iuuilu§ruie;  tnaketh  a  lease  for  years,  to  the  end  that  the  lessee  shall 
M  respect  offroMd,  ^pc.  ^^j.^  ^  feoffment  in  fee,  to  whom  the  faUier  shall  release 

with  warranty,  and  all  is  executed  accordingly,  the  father 
diethf  this  warranty  shall  not  bind,  albeit  the  disseisin  was 
not  done  immediately  to  the  son  $  for  the  feoffment  of  the 
lessee  is  %  disseisin  to  the  father,  who  is  particeps  crinunis. 
31 K.  3.  tit  Garr.  28.    So  it  is.  i^  one  brother  make  a  eift  in  tail  to  another,  and 

/  •     IJ  a.^%        \  ^^ 

.  »  .\v    L        .    ^^^   uncle  disseise  the  donee,  and  iufeoffeth  another  with 

ADt6,  S2a.  56  a.        warranty,  die  uncle  dieth;  and  the  warranty  descendeth  upon 

149  c.).  ^         ^®  donor,  and  then  the  donee  dieth  without  *issue,  albeit  the 

«3gjr  n^  disseisin  was  done  to  the  donee  and  not  to  the  donor,  yet  the 

warranty  siiall  not  bind  him.  The  fadier,  the  son,  and  a 
third  person  are  joint-tenants  in  fee,  the  father  maketh  a 
feoffment  in  fee  of  the  whole  with  warranty,  and  dieth,  the 
son  dieth,  the  third  person  shall  not  only  avoid  the  feoffment 
for  his  own  part,  but  also  lor  the  part  of  the  son ;  and  he 
shall  take  advantage  that  the  warranty  commenced  by  disseisin^ 
though  tlie  disseisin  was  done  to  another. 

That  the  itanenty  and      The  second  quality  appearing  in  Littleton's  examples  is, 

oiu.*^^        *  '    ^^^^  ^®  warranty  and  disseisin  are  simul  et  seme/,  both  at 

(Cro.  Car.  48S.)       one  and  the  same  time.     ($)  And  vet,  if  a  roan  commit  a 

(»)19H.B.1«.  Lib.5.    ,.      ..       ^.  .        \    j^  '    ^ 

foi.  79  b.  Fitzh.  case.  Gisseism  of  mtent  to  make  a  feofiment  ni  fee  with  warranty, 

^w'^U'l^rini^  *"^*'  ^  ^^^^  *®  feoffment  many  years  after  the  dUscisio, 
done  with  intent  to        notwithstanding,    because  the  warranty  was   done   to    that 

make  a  future  feoffment   ,  ..it  .         «    i 

icith  ttttrranty,  Hfc.       intent  and  purpose,  the  law  shall  adjudge  upon  the  whoM 

78!**Antet369a.^37?a!  "**"®'">  ^^  ^y  ^•>«  ^^^^^^  couple  the  disseisiu  and  the  warranty 

9  Rep.  81  a.    Poat,      together. 
314  b.    dRep.  7«.)  ** 

Thu  u  be  in  nnhwe  iff      The  third  quality  is,  that  the  warranty  that  commencetfa  by 

disseisin  by  all  these  examples  (if  it  should  bind)  should  bind 
as  a  collateral  warranty,  and  therefore  commencing  by  disseisia 
shalt  not  bind  at  all. 

* 

Tkatthp^be  adUKi-      Tlie  fourth  quality  is  a  disseisin ;  but  that  is  put  for  an  c»* 

$in  or  abatementy  Sfe.  ^         ^  .     *  "^ 

<io  Rep.  93.   »  Rol.    ftniple ;  and  the  rather,  for  that  it  is  most  usual  and  frequent : 
br.  740.)  {^^^  ^  warranty  that  commenceth  by  abatement  or  intrusion 

(that  is,  when  the  abatement  or  intrusion  is  made  of  intent 
to  make  a  feoffment  in  fee  with  warranty),  shall  not  bind  the 
right  heir,  no  more  than  a  warranty  that  commenceth  by  cbV 
aeisin,  because  all  do  conunence  by  wrong*    Add  so  it  ii,  '^ 
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the  tenant  dieth  without  heir,  mi  an  ancestor  of  the  lord 
isnter  before  the  entry  of  die  lord,  and  make  a  feoffment  in 
fee  with  warranty,  and  dieth,  this  warranty  shall  not  bind 
the  lord,  because  it  commenceth  by  wrongs  being  in  nature 
of  an  abatement.    Ei  sic  de  sknUU^us  (f  2). 

«'  Shall  not  bar  the  heir,  i^c/'    For,  by  the  authority  of  ]f«?«^y  h  rfi«««» 

■        ■  •        li.        ■            /                              1         r    ir        .  binding  between  ike 

our  author  himaelf,  a  lessee  for  years  may  make  a  feonment,  parties,  though  not  a$ 

and  by  his  feoffment  a  fee-simple  shall  pass;  so  as  albeit  ^J» ^^oee that hai^ right. 

as  to  the  lessor  it  worketh  by  disseisin,  yet  between  the  parties  Cro.  Car.  388.) 

Uie  warranty  annexed  to  such  estate  standeth  good ;  upon  UracL  foi.  tie.  ft^'s 

which  the  feoffee  may  vouch  the  feoffor  or  his  heirs,  as  by  *?*• ,  J*f^» '«  *• 

^                                                           '           '  cap.  17.1, «.  Bntton, 

force  of  a  lineal  warranty.    And  therefore  if  a  lessee  for  ^P-  Disseiiin. 

^  .        ,     :,    o                   J-      •         •         .•       *  50E.3.  i«b.  8H.r. 

yearsy   or  tenant  by  elegit,  occ.  or  a  disseisor  mcontinent  5.  7£.s.  11.  14  E.  3. 

make  a  feoffment  iti  fee  with  warranty,  if  the  feoffee  be  im-  Jr^fsK ViMSi^a^^ 

)>leaded,  he  diall  vouch  the  feoffor,  and  after  him  his  heir  ^  \s*  ^"^fe  790. 

.....                 .  19E.  «.   Ass.  4()0. 

also;  because  this  is  a  covenant  real,  which  bmd  hmi  and  his  43£.3.7.*i7£.3.4i. 

heirs  to  recompence  in  value,  if  they  have  assets  by  descent  3E.4.17.  12  £.4. 12. 

to  recompence  \    for  there-  is  a  feofiment  de  facto,  and  a  J?^*  J^|^•  ^"J^*  ^* 

feoffment  dejure:  (*)  and  a  feoffment  de  facto  made  by  tliem  in  Fermor's  case, 

that  have  such  interest  or  possession  as  is  aforesaid,  is  good  terplea  de  Vottcher^  * 

between  the  parties,  and  against  all  men  but  only  against  him  ^|^'   vi^'w.  i^.^cap. 

that  hath  right.    And  therefore  if  the  lord  be  guardian  of  the  4^-  }^  t^<^  ?e«»d  part 

.                                                                    ®  of  the  Institutes. 
land,  or  if  the  tenant  maketh  a  lease  to  the  lord  for  years,  or 

if  tbelordbe  tenant  by  statute  merchant,  or  staple,  or  by 

elegit  of  the  tenancy,  and  make  a  feoffment  in  fee,  he  hereby 

doth  extinguish  his  seignory,  although,  having  regard  to  the 

lessor^  it  is  a  disseisin^ 

Rebouter,  is  a  French  wok'd,  and  is  in  Latin  repellere,  to  365  a. 

repel  or  bar ;  that  is,  in  the  understanding  of  the  common  ^J^Tr  rt«nt«Jtf. 

law,  the  action  of  the  hair  by  the  warranty  of  his  ancestor ;  lUbuiter. 

,  (Post,  303  b.     « Rof. 

and  this  is  called  to  rebut  or  repel  (o  2).  Abr.  775,  77d*   Cro. 


(P  t)  As  to  the  distlnctioD  between  actual  disseisin  and  disseisin  by 
flection,  see  the  notes  to  Chap.  47.  Of  Injuries  to  real  Proper^r-^ff/O 

(G  S)  Wliere  a  lineal  or  collateral  warranty  is  a  bar,  there  ir  the  party 
be  impleaded  by  him  wbo  made  the  warranty^  or  his  heirs,  the  party  im* 
pleaded,  wbo  is  tenant  of  the  tend,  may  plead  and  shew  forth  hb  war* 
ranty  a^nst  him,  and  demand  judgment,  whether,  contrary  to  his  own 
warranty,  he  shall  be  received  to  demand  the  thing  warranted ;  and  this 
in  pleading  is  called  a  rebutter.    Terms  de  U  ley,  tit.  Garranty* 

But,  if  the  party  be  impleaded  or  sued  br  another  for  the  land  In  an 
action  wherein  he  may  vouch,  then  he  to  whom  the  warranty  is  made  or 
his  heirs  may  vonehf  that  ip,  call  in  the  warrantor  or  his  lieirs  to  warrant 
the  landk    And  this  is  an  interpleader  in  the  nature  of  an  action  brought 


Jac.  4.) 
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101  b.  Avoucher,  (in  Latin  vocaiio,  or  advocatio)  is  a  word  of 

(f)  Mirr.  cap.  5.  sect.  "'"*»  made  of  the  verb  roco,  and  is  in  (t)  the  understanding  of 
foL  S80  ^38*^**Britt*  *®  Common  law,  when  the  tenant  calleth  another  into  the 
cap.  75.  de  Garr.  court  that  is  bonild  to  him  to  warranty,  that  is,  either  to  de« 
cap.  23y  24,  25,  26,  '  f^^^  the  right  against  the  demandant,  or  to  yield  him  other 

ExpU.'' V^rb^Adio-  ^*°^'  ^^'  '"  ^*'"^'  *"^  extendelh  to  lands  or  tenements  of 
^"**  an  estate  of  freehold  or  inheritance,  and  not  to  any  chattel 

by  the  warrantcnr  agaiost  the  warrantee,  wherein  he  that  vouches,  vrbo  U 
called  the  voucher,  is  demandant ;  and  he  that  is  vouched,  who  is  called 
tlie  vonchee,  is  made  tenant  or  defendant  to  the  action,  and  the  voocher 
is  as  it  were  out  of  tlic  suit ;  and  this  second  tenant,  tlie  vonchee,  is  called 
the  tenant  by  the  warranty  ;  and  lierenpon  a  writ  issnes  to  the  sJierifl',  to 
ftommon  the  vouchee  to  appear,  wliicb  writ  is  called  a  summonins  ad  trar- 
raniizandum.    Infra;  lOl  b.  393  a.    If  the  vouchee  appears,  he  must  plead 
to  the  voucher :  and  if  be  shews  cause  why  he  should  not  warrant,  tliat 
must  be  tried ;  and  this  shewing  of  cause  is  called  a  connterplea  to  the 
Toucher.    But  if  he  pleads  in  avoidance  of  the  warranty,  it  is  called  a 
.    counterplea  to  the  warranty :  and  if  he  cannot  defend  himself  again.st 
the  warranty,  the  stranger  shall  recover  the  land  demanded  against  tlie 
Toucher,  and  he  shall  recover  as  much  other  land  against  the  vouchee  of 
the  lands  he  has  or  had  at  the  time  of  the  voucher :  and  this  recovery  of 
other  lands  is  called  a  recovery  in  value*    If  the  vonchee  at  tbe  thne  of 
the  voucher  and  recovery  has  no  lands  descended  to  him  to  answer  tbe 
warranty,  but  has  afterwards  lafids  falKng  to  him  by  descent  from  tJtat 
ancestor,  then  the  voucher  mav  have  a  re-summons,  and  recover  the  laud 
which  afterwards  falls.     But  it  the  shcritf  returns  u|>on  the  summons  that 
the  vonchee  is  summoned,  and  he  nevertheless  makes  default,  then  he 
•hall  have  a  magnvm  cape  ad  ralentiam  ;  when  if  he  makes  default  again, 
the  judgment  shall  be  given  against  the  voocher,  and  he  shall  recover  over 
the  value  against  the  vonchee:  and  if  the  vouchee  appears  and  tlien  makes 
^default,  the  voucher  shall  have  a  parrvmcape  ad  vakntiam;  and  then  if  he 
makes  default,  judgment  shall  be  given  as  before.    But  if  tbe  sheriff  upon 
the  summons  returns  that  he  has  nothing  whereby  he  may  be  summoned, 
then,  after  writs  of  alias  and  pluriesy  a  writ  called  sequaturBub  sm  periado 
(because  the  tenant  shall  lose  his  land  without  any  recorapence  in  valoc, 
unless  he  npon  that  writ  can  bring  in  the  vonchee  to  warrant  the  land 
unto  him)  shall  be  awarded ;  and  if  tbe  like  return  be  made,  the  demandant 
shall  have  judgment  against  the  first  tenant,  but  he  cannot  recover  in 
talue  against  the  vonchee,  because  he  was  never  warned,  and  it  appears 
that  he  has  nothing.    If  the  vouchee  had  a  warranty  from  some  other  for 
the  land,  he  may  deraign,  that  is,  maintain  the  warranty  over,  and  shaH 
recover  in  value  also  against  his  vouchee  in  the  same  manjper  as  before. 
If  the  warrantee  to  whom  the  wiirranty  is  made,  or  his  heirs,  be  impleaded 
in  any  action  in  which  he  may  vonch,  then  he  ought  to  vouch  to  warranty ; 
and  if  he  will  not,  then  he  shall  not  afterwards  have  a  writ  of  warramiia 
chari€e. 

But  if  the  warrantee  or  his.  heirs  be  impleaded  in  an  assise,  or  in 
a  writ  of  entry  m  the  nature  of  an  assise,  in  which  actions  they  caonot 
vouch,  then  they  shall  have  a  writ  de  varranitia  charts  against  tbe  war- 
rantor, who  made  the  warranty,  or  his  heirs.  F.  N.  B.  34.  Likewise, 
the  warrantee  or  his  heirs  may,  at'any  time  before  they  be  impleaded  for 
the  land,  bring  a  irarraii^  charta:  npon  the  warranty  in  tbe  deed  against 
the  warrantor  or  his  lieirs,  and  thereby  all  the  land  the  heir  of  tbe  war- 
rantor has  by  descent  from  the  ancestor,  who  made  the  warranty,  at  the 
time  of  the  writ  brought,  shall  be  bound  and  charged  wi^  the  warranty 
into  M-hose  hands  soever  it  afterwards  goes.  So,  if  the  land  warranted  be 
afterwards  recovered  from  the  waiTantee,  he  shall  have  so  much  land  over 
again  of  the  other  land  of  the  heir  of  the  warrantor,  or  of  the  warrantor 
himself,  if  he  be  living :  and  although  the  warrantee  or  his  heirs  recover 
in  this  writ,  yet  upon  occasion  he  may  notwithstanding  afterwards  vouch 
the  warrantor  or  his  heirs.  And  Lord  Coke  hereafter  observes,  that  it  is 
advisable  to  bring  this  writ  of  warrantia  charUe  betimes,  because  it  binds 
all  the  lands  of  the  warrantor  from  the  time  of  the  writ  brought,  but  it 
does  not  bind  any  laud  which  he  had  previously  aliened*  Post,  101  b. 
593  a.    £t  vid.  ante,  p.  246.  a.  (A).— [£d  J 
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real,  personal,  .of'  miied.  aaviog  only  in  case  of  a  wardship  C^^*^»  S65a.  389. 

*^    .  ,  '  .     ,         ,  .        Hob.  3. 28.  Noy.  13U 

granted  with  warranty  (ji  2) ;  for,  m  the  other  cases  concerning  s  Rol.  Abr.  738.) 
chattels,  the  party,  if  he  hath  a  warranty,  shall  not  vonch, 
but  have  his  action  of  covenant,  if  he  halh  a  deed,  or  if  it  be 
by  parol  then  an  action  upon  his  case,  or  an  action  of  de- 
ceit, as  the  case  shall  require,     ^ow  seeing  that  one  Latin,  Proceeding  therew. 
French,  or  English  word,  can  have  this  particular  significa- 
tioD,  tlierefore  the  con>mon  lawyer  (that  I  may  speak  once 
for  all)  b  driven,  as  tlie  professors  of  other  liberal  scicnqes 
use  to  do,  .to  use  significant  words  framed  by  art,  wluch  are 
called  vocabulc  ariis^  though  .they  be  not  proper  to  any  lais*      (Cro.  Jam.  S07.) 
guage.    He  that^voutihetli  is  called  tlie  voucher,  vocaus,  and 
he  that  is  vouched  is  called  vouchee^  warrantatus.    (n)  The  (u)  V.  Rpg.  Jad.  for 
process  whereby  the  vouchee  is  called,  is  a  summaneas  ad  ^vhu. 
srarra/i/izniii/tfm,  whereupon,  if  the  sheriff  retumeth  that  the 
irouchee  is  summoned,  and  he  make  default,  then  a  (tc)  mag-  (ir)  V.  Vet.  N.  B.  i79. 
num  cape  ad  valeniiam  is  awarded ;  when  if  he  make  default  14  u.  5.  7.'  i^  £.  3. 
again,  then  judgment  is  given  against  .the  .tenant,  and   he  ^}*Hf4.7«.  ^5E  3. 
over  to  have  in  value  against  the  vouchee.    If  the  voiichee  do  t9.    F.  N.  B.  134, 
appear,  and  after  ntake  default,  then  parvum  cape  ad  valea* 
Ham  is  awarded  ;  and  if  he  make  defiiult  again,  tlien  judg- 
ment  as  before.     But  if  the  sheriff  return,  that.the  vouchee 
hath  nothing,  then  after  writs  of  alias  and  plurieSf  a  writ  of 
sequatur  sub  suo  periculo  shall  be  awarded  ;  and  if  the  like 
return  be  -made,  then  shall  the  demandant  have  judgment 
against  tlse  tenant ;  but  he  shall  not  have  judgment  to  recover 
in  value,  because  the  vouchee  was  never  warned,  and  it  ap-» 
peareth  that  he  hath  nothing.     Bot  in  the  grand  cape  ad 
valeniiam  \i  appeareth  that  he  hath  assets,  and  his  making 
default  after  summons  is  an  implied  confession  of  the  war- 
ranty.    And  as  it  is  called  a  sequatur  sub  suo  periculo,  be- 
cause the  tenant  shall  lose  his  *land  without  any  recompence  •102  a. 
in  value,  unless  he  upon  that  writ  can  bring  in  the  vouchee  to 
warrant  the  land  unto  him  ;  and  if,  at  the  sequatur  sub  suo         (Post,  393.) 
pericuhf  the  tenant  and  the  vouchee  make  default,  and  the 
deaiandant  hath  judgment  against  the- tenant,  and  after  brings 
a  scire  facias  to  have  execution,  the  tenant  may  have  a  war^ 


■n   ■  9 


(H  2)  For  in  a. writ  of  ward,  thouuh  a  cfiattcl.  were  only  denunUipd^  jgt 
the  tenure  of  tiie  iMhentance,  which  ia  in  liie  realty,  was  the  ground  of 
tiie  action.    HftHk.  Abr.  ]5).-»[lsd.J 

Vol.  IL  x 
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0'arrtnUia  tvtm.     rantia  cartitf  and  if  he  were  impleaded  by  a  strainer,  he 

may  vouch  again ;  but  if  he  had  judgment  to  recover  in 
value,  he  shall  never  have  a  warrantia  carlaj  or  vouch 
again  (I  2),  for  by  this  judgment  to  recover  in  value  he  hath 
benefit  of  the  warranty.  And  you  shall  find  in  books  a  re- 
covery with  a  single  vouchery  and  that  is  when  there  is  but 
one  voucher ;  and  with  a  double  voucher,  and  that  is  when 
the  vouchee  voucheth  over;  and  so  a  treble  voucher,  &c. 
Again,  you  shall  find  there  also  a  foreign  voucher;  and  that 
is  when  the  tenant  being  impleaded  within  a  particular  juris- 
diction  (as  in  London,  or  the  like)  voucheth  one  to  warranty, 
and  prays  that  he  may  be  summoned  in  some  other  county 
Gloac.ca.  if.  Out  of  the  jurisdiction  of  that  court.    This  is  called  a  foreign 

voucher,  but  might  more  aptly  be  called  a  voucher  of  a  fo- 
reigner, de  forinsecU  vocaiis  ad  warraniizandum. 


F«  N.  B.  6  c* 


L4md9  i»  the  ponenvm      This  is  evident  and  worthy  of  diligent  observation,  viz.  that 

ff  rouckee  at  Uu  time      t      i       .       i.    ■  .  ■    »  .      i'  .  i  ■  i 

V*  twadbtr,  liitbU;  the  lands  of  the  vouchee  shall  be  liable  to  the  warranty,  that 
*^i?-/",^*  *L^^«**  ^  vouchee  hath  at  the  time  of  the  voucher;  for  that  the 

Sn.4^]0«     S3  £.3.  ^ 

Rett>T.  in  value  s.  voucher  is  in  lieu  of  an  action ;  and  in  a  warrantia  carttt^ 
S'*teSI?5^^r*^'  the  land  which  the  defendant  hadi  at  the  time  of  the  writ 
ifrsitghi.  brought,  shall  be  liable  to  the  warranty. 

16  E.  3.  VonclL  aS. 

t9Ed«r.3L  Voiiduf4.  S8 £.  3.  Fits.  Nat.  Bre.  lS4il 

(x)  s  H.  4.  14.  Upon  a  judgment  in  debt,  the  plaintitf fjr)  shall  not  have 

Vi^t  UL^E^?'  execution  but  only  of  that  hmd  which  die  defendant  had  at 
5^-   <^  ^  ^*     the  tinie  of  the  judgment ;  for  that  the  action  was  brought 

m  respect  of  the  person^  and  not  in  respect  of  the  land. 
*102  b«  ^^  *f  ^  action  of  debt  be  brought  ^against  the  heir,  and  he 

alieoetfa  hanging  the  writ,  yet  shall  the  land,  which  he  had 
at  the  time  of  the  original  purchase,  be  charged ;  for  that 
the  action  was  bfOtq[ht  against  the  heir  in  respect  of  the  land. 

cllndifu  j&s?*       ^^^  '^  *  "'^  ^  nonsuit,  the  land  only  which  he  had  at  the 

time  of  the  aaMtciameot  assessed  shall  be  charged,  and  not 
that  which  he  had  at  the  finding  of  the  pledges.  For  die 
nmetciament  is  not  in  tespect  of  the  land,  but  of  his  want  of 
prosecution,  which  was  a  default  in  his  person.  But  the 
issues  of  a  juror  shall  be  levied  upon  the  feoflfee,  albeit  tliey 

(C  S)  That  n.  If  by  such  jodaniciit  be  Lad  fuU  benefit  of  the  warcaatr. 
lD6ai,593a.-i£^] 
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were  not  lost  before  the  feoffment;  because  he  was  returned 
and  awoni  in  respect  of  the  land  (k  2).     Note  the  diirersity* 

If  a  man  give  lands  in  fee  with  warranty,  and  bind  certain  Lands  specially  bound 
lands  specially  to  warranty,  the  person  of  the  feonor  is  hereby  voucfut*a  pnssesshm  at 
bound,  and  not  the  land,  unless  he  hath  it  at  the  time  of  the  i^*^^''^^f  ,1^^^^^^^ 

voucher.  S^K.t.  Voucher  S9II« 

(2  Rol.  Abr.  771.) 

And  seeing  somewhat  hath  been  said  out  of  Bracton  and  384  b. 

.1  •      *         .1  •  •  •*   •  —    7.  IVkomuyfake  ad* 

other  ancient  authors,  concernnig  assignees,  it  is  necessary  rantuffeofaimmmiy^ 
to  shew  who  shall  take  advantage  of  a  warranty,  as  assignee  «*"•'  against  whom. 
by  way  of  voucher,  to  have  reconipence  in  value  (l  2). 

(z)  If  a  man  infeoff  A«  and  B.  to  have  and  to  hold  to  them  irurranty  to  two,  the:r 
aad  to  their  heira,  with  a. clause  of  warranty,  pradictUJ.  et  Jli^^nee  (tHhe^heir  of 
B.  et  eorum  haredibus  et  assignatis:  in  this  case  if  A.  dieth,  ^*^  "'^y  ''^^^ 
and  B.  surviveth,  and  dieth,  and  the  heir  of  B.  infeoffeth  C,  13  e.  1.'  G^rr.ai. 
be  shall  vouch  as  assignee,  and  yet  he  is  but  the  assignee  of 
the  heir  of  one  of  them ;  for  in  Judgment  of  law  the  assignee  I^ib.  y  fol.  17  b.  la 

_,_..,  .  ^   -  ^  J         ,  .  Spencer's  case. 

of  the  heir  is  the  assignee  of  the  ancestor,  and  so  the  assignee  ^s  E.  3.  $1. 
of  the  assignee  shall  vouch  in  infinitum,  within  these  words 
(his  assigns). 

(a)  If  a  man  infcofieth  A.  to  have  and  to  hold  to  him,  his  f^ammty  to  a  mmm, 
heirs  and  assigns;  A.  infeoffeth  B.  and  his  heirs,  fi.  dieth,  ikeLsignee'shrirmig 
the  heir  of  B.  shall  vouch  as  assignee  to  A. :  so  as  heirs  of  ^^^^* 

J        .  -         .  J        .  (a>  12  E.  2.  Voacli. 

assignees,  and  assignees  of  assigns,  and  assignees  of  heirs,  1^63.    19  £.  9.  Garr. 
are  within  this  word  (assigns) ;  which  seemed  to  be  a  ques-  Lib.  5.  foi.  iV.  Spen^ 
tion  in  Bracton's  time.     And  the  a^igaee  shall  not  only  ^^/I,  *^**®;  ^  f ;  f;  ^* 
vouch,  but  also  have  a  warratUia  carta.  Oarr.  33.    Bracton, 

^      nbi  snpra.    9  E.  ?. 

"  Oarr.  de  Chart.  3a 

(R  i)  And  in  the  case  of  the  jnror  the  land  is  charged  with  the  issuet^  36  K.  3.  Garr.  t. 
bv  the  ftheriflf's  return,  and  cannot  be  discharged  but  by  the  appearance  4  H.  8.  Dyer  1. 
of  the  tenant.    Hawk.  Abr.  157, 158.— [Ad.]  F.  N.  B.  135. 

(Ls)  With  respect  to  the  parties  ^ho  may  lake  advantage  of  a  war* 
nnty,  it  is  observable,  that  all  such  a^  arc  parties  to  the  warranty,  that 
is,  Rurh  as  are  named  in  the  dred,  shall  take  advantage  of  the  warranty  ; 
as  if  one  warrants  lands  to  anottier^  his  heirs,  and  assigns ;  in  this  case  both 
lite  heirs  and  assigns  inay  take  advantage  of  it,  and  they  may  both  vouch 
and  rebnt,  or  have  a  ttarrnntia  cartof,  so  as  they  come  in  in  privity  of 
estate ;  for  otherwise  the  heirs  or  assigns  cannot  vouch,  or  have  a  mir. 
roalia  eartte,  though  they  may,  in  many  cases,  rebut  by  force  of  tfae  war- 
ranty, as  a  thing  annexed  to  the  land.  SpeHder's  case^  5  Co.  71.  Infra, 
S85a.  But  where  he  that  would  rcbnt  claims  above  the  warranty,  there  h%  , 
4h«tt  not  be  allowed  to  rebut.    Uncoin  CoiUgc  coh^  3  Co.  #S,  €3.-*[£d.] 

z  2 
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jMrM  Mt  being  named  V  a  man  doth  warrant  land  to  another  without  this  \i-ord 
TvZhJ'^^  "*"*^  (heirs),  his  heirs  shall  not  vouch  :  and  regularly  if  he  warrant 
nor^tgns  not  being  Jamj  iq  ^  man  ^nd  his  heirs,  without  naming  assigns,  his  as- 
Fxcepiion  to  this  ruU^  signee  sIrdU  not  vouch,  (b)  But  if  the  fiither  be  infeoifed 
(by%s  E.  3*23.  **'''*  warranty  to  him  and  his  heirs,  the  father  iofeoifetli  his 

2d  E.  3.  68.   (Ante,    eldest  SCO  with  warranty,  and  dieth,  the  law  civeth  to  the  son 

17-1  a.  I).  1  ost  390 a.  ^ 

40  E.  3.  14.  4i  E.  3.  advantage  of  the  warranty  made  to  his  lather,  because  by  act 
39  E.  3.  17.  *  si,.  3.  ^^  '^^  ^^  warranty  between  the  father  and  the  sou  is  ex- 

Aiie  19.    PI.  Coin. '     ^^t 

DirenUy  herein  be-  But  nolc,  there  is  a  diversity  between  a  warranty  that  is  a 

tween  « icarraniy  and 

a  cocemtu  renl  annexed  covenant  real,  which  biiideth  the  party  to  yield  lands  or  tene- 
bit  damages^  ^^       ments  iu  recompence,  and  a  covenant  annexed  to  the  land, 

which  is  to  yield  but  damages,  for  that  a  covenant  is  in  many 
cases  extended  further  than  the  warranty.  As  for  ex- 
ample : 

^^^"^^'^^  (c)lt  hath  been  adjudged,   that  where  t^o  coparceners 

made  partition  of  land,  and  the  one  made  a  covenant  with 

the  other,  to  acquit  her  and  her  heirs  of  a  suit  that  issued 

*3S5  a.  *out  of  the  land,  the  covenantee  aliened,  in  that  case  ibe 

(5  Rep.  18  a*  iaSpen-  assignee  shall  have  an  action  of  covenant,  and  yet  be  was  a 

cei*i€asc.)  stranger  to  the  covenant,  because  the  acquittal  did  run  witli 

the  land  (m  2). 

(M  ^)  See  ace.  Spencer's  cnse,  5  Co.  16.  BaUy  v.  WelU^  3  Wils.  25.  Tntem 
r.  Chaplin^  2  H.  Bl.  133.  So,  where  in  a  lease  for  years,  the  leuee  co- 
venanted with  the  lessor,  his  executors  and  administrators,  to  repair ; 
mnd  tlie  lesMr  died ;  it  was  held,  that  his  heir  might  bring  an  action  on 
the  covenant :  for  it  was  annexed  to  the  land,  and  went  to  the  heir, 
though  he  was  not  named.  Laugher  \.  WiQianu^ihey,  92.  But,  where 
th9  lessor  was  onlv  tenant  for  life,  it  was  held,  that  liis  heir  was  not  eiH 
titled  to  the  benefit  of  covenants  made  with  him :  beeaase  the  lease  de- 
termined by  his  death.  Bradnell  v.  HoberiSf  3  AVils.  143. 

On  a  covenant  for  further  assurance,  where  tlie  breach  teppened  im 
the  life  of  the  covenantee,  but  the  damage  accrued  to  the  heir  ;  the  heir 
baa  a  preferable  title  to  the  executor,  to  bring  the  action  of  covenant. 
King\,Jone$,  1  Marsh.  107.  5  Taunt.  418.  4  Maul.  &  S.  188.  And 
where  the  plaintiff  &s  executrix  declared  that  the  defendant  by  deed, 
conveying  to  plaintiif^s  testator  certain  land  in  fee,  subject  to  redemp- 
tion on  payment  of  a  snm  certain,  covenanted  with  the  testator,  his  heirS 
and  assigns,  that  he  was  at  the  time  of  the  execution  of  the  deed  ftei5ed 
in  fee,  and  had  a  ri^ht  to  convey,  &c.  and  assigned  for  breach  that  Ihe 
defendant  was  not  seised,  &c.  and  had  not  a  right  to  convey,  &*c.  it  was 
held,  that  the  executrix  conld  not  maintain  this  action  without  shewin|r 
come  special  damage  to  the  testator  in  his  life-time,  or  that  tlie  plaintiff 
claimed  some  interest  in  the  premises.  Kingdon  v.  Nottle^  1  Maul.  <&  8. 
355.  But  the  pUiintiff  being  devitee  in  fee,  sued  afterwards  in  that 
/  character,  stating  as  damage,  that  the  premises  were  thereby  of  much 

less  value  than  they  would  have  been,  and  tliat^she  had  been  prevented 
from  selling  them  at  so  lar^^e  a  price  as  she  otherwise  would,  and  it  was 
held  that  the  action  was  maintainable.  Kingdon  v.  Noitle^  4  Manl.  &  $• 
63.  See  farther  aa  to  covenant*  in  the  note  at  the  end  of  this  chapter.— 
[Ed.] 
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(d)  A.  seised  of  die  manor  of  D.  whereof  a  ctapel  was  (^  *2  E.  3. 3a.  I-anr. 

*  FakcuhaiD's  case. 

parcel,  a  prior  with  the  assent  of  his  convent  covenantelh  by  ^  H.  4.  6.    6  H.  4.  i. 
deed  indented  with  A.  and  his  heirs  to  celebrate  divine  ser-  ^.^^^J\    u^,  5.  f^i.  17^ 
vice  in  his  said  chapel  weekly,  for  the  lord  of  the  said  manor,  ^^-  Spencer's  case, 
and  his  servants,  &c.     In  this  case  the  assignees  shall  have 
an  action  of  covenant,  albeit  they  were  not  named,  for  that 
the  remedy  by  covenant  doth  run  with  the  land,  to  give  da- 
mages to  the  party  grieved,  and  was  in  a  manner  appurtenant 
to  the  manor,     fej  But  if  the  covenant  had  been  with   a  (^sH.  4. 6.    Hen. 
stranger  to  celebrate  divine  service  in  the  chapel  of  A.  and  his  ^,  h.  4. 1.    Lib.  5. 

heirs,  there  the  assignee  shall  not  have  an  action  of  covenant;  *"*•  ^^^  ^^*  ^P*""*^^^* 
'  o  '  case. 

for  the  covenant  cannot  be  annexed  to  the  manor,  because 
tlie  covenantee  was  not  seised  of  the  manor.  See  in  Spencei^s 
case  before  remembered,  divers  odier  diversities  between 
warranties  and  covenants  which  yield  but  damages. 

And  here  it  is  to  be  observed,  that  an  assignee  of  part  of  Assig^mee  of  part  iif  tlie 

the  land  shaH  vouch  as  assignee.     (*)  As  if  a  man  make  a  ««^  ^q  £  3^  ^g* 

feoiTuient  in  fee  of  two  acres  to  one,  with  warranty  to  him,  ^"  **•  ^-j^'***    ?,^'  ^• 

'  -^  '  40.    1*2  E.  ;1.  Coiin- 

his  heirs,  and  assigns,  if  he  make  a  feoffment  of  one  acre,  tcrplea  de  Vouch.  4?. 

that  feoffee  shall  vouch  as  assignee ;  for  there  is  a  diversity  be-  5  e.  3.  ibid.  17a. 

tween  the  whole  estate  in  part,  and  part  of  the  estate  in  the 

whole,  or  of  any  part.     As  if  a  man  hath  a  warranty  to  him,  aents  as  to  amgnee  of 
I'    ,    .  J        •  ,  ,  ,         1  r  '  i-r  -r    piwt of  the estote iH the 

Ins  heirs,  and  assigns,  and  he  make  a  lease  for  life,  or  a  gift  uttid ; 

in  tail,  the  lessee  or  donee  shall  not  vouch  as  assi^ec,  be-  13E.3.  Ibid.  129. 

*=*        '  40  E.  3.  22.    41  E.  3. 

cause  he  hath  not  the  estate  in  fee-simple  whereunto  the  war-  Vouch.  69  &  100. 

J     .     ^    .      ,  r       IT  -J  3t' E.  3.    Ibid.  9<i. 

raiity  was  annexed  ;  but  tlie  lessee  for  hie  may  pray  in  aid,  or  ?Hob.  $5.) 

the  lessee  or  donee  may  vouch  the  lessor  or  donor,  and  by 

this  means  he  shall  take  advantage  of  the  warranty.     But  if  unless  tlu;  whole  estate 

1  r      ir  •<••.•!  t  I        I  •     1  be  out  of  the  kssofm 

a  lease  for  life,  or  a  gift  in  tail  be  made,  the  remaindtr  o\ifr  And  this  diversity 
in  fee,  such  a  lessee  or  donee  shall  vouch  as  assignee,  be-  ^'i'<  agr*^*l»  Hill.  - 

'  °       .  14  Eliz.  in  Comumni 

cause  the  whole  estate  is  out  of  the  lessor,  and  the  particular  Banco,  wliich  I  heard 

estate  and  the  remainder  do  in  judgment  of  law  to  this  pur- 
pose make  but  one  estate.  ^ 

(f)  If  a  man   infeoff  three  witli  warranty  to  them  and  {/)  40  E.  3.  14. 
their  heirs,  and  one  of  them  release  to  the  other  two,  they  37  h.  a.  Alieoation  ' 
shall  vouch  ;  but  if  he  had  released  to  one  of  the  other,  ???  ^^T^  ^^' 
we  warranty  had  been  extinct  for  that  part,  for  he  is  an  as- 
wgnec. 
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i^l^i^:?'  P/^}^'  *^*      (S) ^ a  "nao  doth  warrant  land  to  two  men  and  tlicir  heira, 

7  £.3.  35.   46K.3.  4.        \^ .  , 

and  the  one  make  a  feoffment  in  fee,  jet  the  other  shall  vouch 

for  his  moiety.  If  a  man  at  this  day  be  infeoffed  with  warranty 
PernoHsnotpriry  in  to  him,  his  heirs  and  assigns,  and  he  make  a  gift  in  tail,  the 
not  vouch:        '  remainder  in  fee,  the  donee  make  a  feoffment  in  fee,  that 

feoffee  shall  not  vouch  as  assignee,  because  no  man  shall 
(See  Vaugb.  388.)       vouch  as  assignee  but  he  that  cometh  in,  in  privity  of  estate; 

but  he  must  vouch  his  feoffor,  and  he  to  vouch  as  assignee, 
M  €a  to  ou'tgnM  not        but  such  an  assignee  may  rebut.  If  the  warranty  be  made  to  a 

named  in  the  war-  j  ••    i    •  i  •  w       •        v  t 

runty;  man  and  bis  heirs  without  the  word  (assigns),  yet  tlie  assignee, 

orpertfonsinbydU'      or  any  tenant  of  the  land,  may  rebut.     And  albeit  no  man 

**"'  ^*'  shall  vouch  or  have  a  warrantia  cart  (By  either  as  party,  heir, 

or  assignee,  but  in  privity  of  estate,  yet  any  tliat  is  in  of  an-p 
other  estate,  be  it  by  disseisin,  abatement,  intrusion,  usurpa- 
tion, or  otherwise,  shall  rebut  by  force  of  the  warranty,  as  a 
f  A)  jj8  E.  3.  21.  thing  annexed  to  the  land,  which  some  time  was  doubted  (h) 

t6  E.  3.  56.    Lib.  10.   .       ^     ,       ,     ,     ^,       -3     '  .     .  ..         .  u        1.       '    / 

fbl.  96  b.  Scymottr's  in  our  books(N  C).  But  herein  is  a  diversity  to  be  observed, 
fi*E?3. 10. '  46  E.  3!'4!  '^^^^  ^^  ^^  cases  aforesaid  he  that  rebutteth  claimeth  under 
-n^**!^  1**  ^^^^  ^  the  warranty;  and  when  he  that  would  rebut  claimeth  above 

18.     10  Am.  5.  ■' ' 

35  Asi.  9.  2«  Ass.  39.  the  warranty,  for  tliere  he  shall  not  rebut.  And  therefore  if 
But persons'claiming  '^nds  be  given  to  two  brethren  in  fee-simple,  with  it  warranty 
above  the  warranty,      jq  the  eldest  and  his  heirs,  the  eldest  dielh  without  issue,  the 

can  neither  rovcA  nor  ^ 

rebni,  survivor,  albeit  be  be  heir  to  him,  yet  shall  he  neither  vouch 

nor  rebut,  nor  have  a  warrmrtia  carta,  because  his  title  to 
the  land  is  by  relation  above  the  fall  of  tiie  warranty,  and  he 
Cometh  not  under  the  estate  of  him  to  whom  the  warranty  is 
made,  as  tlie  disseisor,  Sec.  doth. 


^r 


(N  S)  The  wnrranty  vrron^lit  by  tbe  vrord  dedi,  and  the  warranty  nnr 
nexed  to  an  exchange,  partition,  6iC,  docs  r.ot  extend  to  assignees :  but 
yet  in  cases  of  exchange,  and  of  varrantion  by  tbe  word  c/ri/t,  the  as- 
signee  8hall  rebut.  Ant.  384  a. and  b.  p.  ^oi,  ho  aiiy  man  that  hat  the 
possession  of  land,  althoogii  he  have  no  deed  to  shew  how  he  came  by 
the  possession,  or  how  he  is  &s8i|rnpe,  may  rebut  the  demandant,  and  so 
bar  him,  and  defend  his  own  possession :  and  therefore  the  tenant  by  the 
curtesy,  donee  in  tail  that  is  in  pf  another  estate,  i.  e.  by  dusci^n,  or 
feoffment  of  a  disseisor,  an  assignee  by  force  of  a  warranty  made  to  a 
man  and  his  heirs,  or  feofiee  of  a  donee  in  tail,  may  rebnt,*and  hr^r  the 
demandant  by  the  warranty.  And  though,  in  general,  he  that  comes  to 
the  land  merdy  by  act  of  law,  in  the  pont,  as  the  lord  of  a  villain,  or  the 
liord  by  escheat,  piaiming  by  title  paramouiit,  cannot  take  benefit  of  a 
warranty  ;  yet  it  seems,  if  tbe  warranty  had  bound,  and  had  bpcn  a  bqr 
in  rif^ht,  that  is,  in  the  case  of  tlie  viilain^  if  the  warranty  had  des<u*nded 
btfore  the  lord  had  entered;  and  in  the  other  case  if  the  ancestor  ha^ 
died  before  the  tenant  (so  that  the  warranty  had  descended  btfore  the 
escheat),  the  lord  of  the  villain  in  (he  one  case,  and  the  lord  by  escheat  io 
the  other,  should  take  advantage  of  the  warrtoty  by  wty  pf  rcbutter| 
f^ncotu  College  case,  3  Co,  W,  03.  -[£>  d.]  ' 
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(i)  ir  a  man  make  a  sift  in  tail  at  this  day,  and  warrant  (i)  Ub.  3.  fol.  6?,  63^ 

.     ,      ,        ^'        L.     .    -  J  J     k       *i.     J  Lincolne  CoUcge 

the  land  to  hkoi,  his  heirs,  and  assigns,  and  after  the  donee  ^ise* 
make  a  feoflfinent  and  dieth  without  issue,  the  warranty  is  ex- 
pired as  to  any  voucher  or  rebutter,  for  that  the  estate  in  tail 
^hereunto  it  was  knit  is  spent :  otherwise  it  is,  if  the  gift 
and  feoffinent  had  been  made  before  the  statute  of  donis  con^ 
diiionalibus ;  for  then  both  the  donee  and  feoffee  had  a  fee- 
simple  ;  and  so  are  our  books  to  be  intended  ^n  this  and  the 
like  cases. 

(k)  ff  A.  be  seised  of  lands  in  fee,  and  B.  releaselh  unto  ('•)  14  E.  s.  Garh 

"^  ...  .     108.    12  H.  7.  1. 

him  or  confirmeth  his  estate  in  fee  with  warranty  to  him,  his 

heirs,  and  assigns  ;  all  men  agree  this  warranty  to  be  good  : 
but  some  have  holden,  that  no  warranty  can  be  raised  upon 
a  bare  release  or  confirmation  without  passing  some  estate  or 
transmutation  of  possession.    (I)  But  the  law,  as  it  appear-  (0  ^^  H-  ^-  S9. 
eth  by  Littleton  himself,  is  to  the  contrary,  and  that  both  the  27.    Vid.  sect.  706. 
party,  and  (as  some  do  hold)  his  assignee  shall  vouch ;  but  he  ^^^*  ^  ^^^* 
tliat  is  vouched  in  that  case  must  be  present  in  court,  and 
ready  to  enter  into  the  warranty  and  to  answer;    and  the 
tenant  must  shew  forth  the  deed  of  release  or  confirmation 
with  warranty,  to  the  intent  the  demandant  may  have  an  an- 
swer thereunto,  and  either  deny  the  deed,  or  avoid  it ;  for 
that  at  tlie   time  of  the  confirmation  made,  he  by  whom  it 
was  made  had  nothing  in  the  land,  &c.  for  otherwise  the  de- 
mandant may  counterplead  the  voucher  by  the  statute  of  VV.  1.       "^^  i*  ^^V*  ^^- 
viz.  that  neither  vouchee  nor  any  of  his  ancestors  had  any 
*8eisin  whereof  he  might   make  a  feoffment.    And  this  is  *i^5  b. 

grounded  upon  the  said  statute  of  W.  1.  the  words  whereof  vi<1.  $0  K.  1.  Statute 
be,  S'il  neit  son  garrantor  en  present  (o  «),  que  luif  voile  gar-  de  Vocat.  ad  Warraqt. 
ranter  de  son  gree,  et  maintenant  enter  en  response  otherwise 
the  tenant  must  be  driven  to  his  warrantia  carta. 

(O  $;  t.  e.  if  he  have  not  his  warrantor  present.  The  stat.  W.  1.  c.  40. 
eimcts,  that  in  writs  of  right,  and  also  in  possessory  writs,  there  shall  be 
a  conntcrplea,  that  the  vouchee  or  his  ancestors  never  liad  seisin  of  the 
lands  in  demand,  or  the  services  of  them,  since  the  i^ema  of  him  by 
whom  tlie  demandant  clauns,  and  l)efbre  the  writ  purchased,  vi hereof  he 
niiftit  enfeoff  the  tenant  or  his  ancestors.  Bat  if  the  vouchee  was  pre- 
^cnt  in  conrt,  and  entered  immediately  into  warranty,  the  demandant 
ronlil  not  roanterplead.  9  Inst.  345.  6  Com.  Dig.  438,  4S9.  Voucher, 
(H.s).  Kat  see  the  Statute  of  Vouchers,  SO  Ed.  1.  stat.  1.  which  enacts 
tlr.it  snch  counterplea,  or  avenneiit,  siiould  be  admitted,  whether  the 
psrty  vouched  lie  absent  or  present,  without  any  respect  bad  nnto  his  ab- 
sence or  presence.  By  the  14  Ed.  3.  stat.  1.  c.  18.  it  is  enacted,  tlmt  if 
tli*  tenant  vouch  to  warranty  a  dead  man^  an  avermcut  that  he  is  fload| 
»hoQld  be  received. — [Erf.] 
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Cm) J2  H.  6.  15.  (fn)  But  a  warranty  of  itself  cannot  enlarge  an  eslalc ;  as 

19  11.6.73.    26H, 6.   .^    -      ,  t       i      i       i  i*     ■  -      i-*- 

ra.  t  H.  4.  13.  .  if  the  lessor  by  deed  release  to  his  lessee  tor  life,  aim  warrant 
43  £.  3. 17.  43  Ass.  ^^  ^^"^  ^^  ^^  lessee  and  his  heirs,  yet  doth  not  this  enlarge 
f,i. ^l ^^-y-.         '"8  estate. 

t'i  E.  3.  Taile  3. 

*J2  £.  4. 16  b.  44  E.  3. 10.    44  Ass.  Bassingbom's.    Ass.  lib.  lO.fol.  97.  Se]rmoui's  case* 

(n)  Lib.  3.  fol.  63.  (n)  If  a  man  make  a  feoffment  in  fee  with  warranty  to  him, 

lincolue  College  C9se.  ■•••  ,       -.i,.      •.  .v         ii_r/r 

his  heirs,  and  assigns,  by  deed  (as  it  must  be),  and  the  feonce 

infeoffeth  another  by  parol  (p  2),  the  second  feoffee  sbali 
vouch,  or  have  a  warrantia  carta  (as  hatli  been  said)  as  as-' 
signee,  albeit  he  hath  no  deed  of  the  assignment,  because  the 
deed  comprehending  the  warranty,  doth  extend  to  the  as- 
signees of  the  land  ;  and  he  is  a  sufficient  assignee,  albeit  be 
bath  no  deed. 

(o) 29  E.  X  70.  fQ\  If  a  m^n  infeoff  two,  their  heirs  and  assigns,  and  one 

17  E.  5.  Joinder  in  ^  /  o     ' 

Action,!,  n  £.4. 8.  of  them  make  a  feoffment  in  fee,  that  feoffee  shall  not  vouch 

as  assignee  (g  2). 

If  a  man  make  a  feoffment  in  fee  to  A .  bis  heirs  and  as- 
signs, A.  infeoffeth  J3.  in  fee,  who  rc-infeoffeth  A.,  he  or  his 
assigns  shall  never  vouch,  for  A.  cannot  be  his  own  assignee. 
But  if  B.  hud  infeoffed  the  heir  of  A.,  he  may  vouch  as  as- 
signee ;  for  the  heirs  of  A.  may  be  assignee  to  A,  inasmuch 
as  he  claimolh  not  as  heir. 

(p)  14H.4.  s.  (p)  If  a  man  make  a  feoffment  by  deed  of  lands  to  A.  to 

have  and  to  hold  to  him  and  bis  heirs,  and  bind  him  and  bis 
heirs  to  warrant  the  land  in  forma  pradictd  ;  this  warranty 
shall  extend  to  the  feoffee  and  his  heirs :  but  if  he  had  war- 
ranted the  land  to  the  feoffee,  the  warranty  had  not  extended 
to  his  heirs,  except  the  words  had  been,  to  him  and  bis  heirs. 

(Ante,  20  b.)  If  a  man  letteth  lands  for  life,  the  remainder  in  tail,  the 

remainder  eddem  fornidf  this  is  a  good  estate  tail,  quia  idem 
semper  refertur  proximo  pracedenti^Vi  2). 

» 

890  a.  A  man  infeoffeth  a  woman  with  warranty,  they  intermarry 

A  woman  in  certain  cotes  - 


ffuiy  touch  her  hwsband: 


(P  t)  That  is,  before  the  29  Cha. «.  c.  3.— [Ed.] 

(Q  tf)  Hut  the  other  may  vonch  for  his  mo;ety,  infra,  3R5  a:  though  if 
they  make  partition,  neither  ran  voncli.    Hob.  21. — [EdJ] 

(K  i2)  If  a  man  makes  a  feofiment  in  fee  by  deed  to  three,  and  warrants 
the  land  to  them  et  cuUibet  eorum,  tliis  warranty  is  joint  and  not  several : 
l)ut,  in  anch  case,  if  their  cfit:ites  were  several,  their  varnmty  sbouI4 
j^so  be  several.    Slin^sbfa  aue^  5  Co.  19.-rX^'d.] 
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and  are  impleaded^  upon  th^  default  of  the*  huebBifd  tte  wife 

is  received,  she  shall  vouch  her  hUsbandy  &c.  nt^t^ithstanding 

the  warranty  was  put  in  susp^iit'e.     (q)  And  sot,i  <m»  the  othev       and  i  eonverso. 

side,  if  a  woman  infeofF  a  man  with  warraBty,  tad  they  in-  (v)  *  E.  a,    VoncUcr 

•^'  "^  243.  246. 

Cermarry  and  are  impleaded,  the  Inisbaiid  shall  V4)|icb  himself 
and  his  wife  by  force  of  the  said  warr^(y« 

r 

(r)An  infant -^/i  ventre  $a  mere  may  be  vouched  if  God  AnWant  envfnirem 

,  .  ,  -     I  .  •  /.  t     .  »**'■«  nifty  be  voudtrd 

give  uini  a  birtli,  and  if  not,  such  a  one  lieir  to  the  warranty  ;  witkthe  heir  at  Am. 
but  he  cannot  be  vouched  alone  without  the  heir  at  the  com*  .  v  i^"^*"'  S^^.^'}    j 

(r)  Temps  E.  1 .  Gard. 

mon  law.    for  process  shall  be  presemtly  awarded  against  i-^^-    ^^  '*'•  i*  Briefe 
I,'  r  J  o  g^^     g  g  ^   \ov\cYt. 

Wm.  ^  ^  237.     HE.3.  lb.  13. 

11  E.  3.  Quar.  Imp, 

158.     38  E.  3.  7  &  29.    41  E.  3.  in  Power.    1>  H.  6.  84.    PI.  Com,  Stowers  case,  per 

Sdiuider^  ^;  Browne. 

"  Everi/  trarrofttj/  which  descendeth  to  him  that  is  heir  to  S76a. 

him  who  made  the  zarrrantu  bu  the  common  laxi,^  Ac."    Here-  ^«»"  atcommm  law 

'  may  he  touched  vnih 

upon  many  thmgs  worthy  to  be  known  are  to  b^  understood*     the  heir  of  the  land; 
r*^  First,  that  if  a  man  infeoffeth  another,  of  an  acre  of  («)4oE.3.  14. 

,       .  ,  1    t    .1     •  111    (Mod.  Rep.  96. 

ground  with  warranty,  and  hath  issue  two  sons,  and  dieth  ^  Cro,  sis.) 
seised  of  another  acre  of  land,  of  the  nature  of  borough 
English,  the  feoffee  is  impleaded,  albeit  the  warranty  de- 
scendeth only  upon  the  eldest  son,  yet  may  he  vouch  them 
buth ;  the  one  as  heir  to  the  warranty,  and  the  other  as  heir 
to  the  land  :  for  if  he  should  vouch  the  eldest  son  only,  then 
should  he  not  huve  the  fruit  of  his  warranty,  viz.  a  recovery 
in  value ;  the  youngest  son  only  he  cannot  vouch^  because  he 
is  not  heir  at  the  common  law,  upon  whom  the  warranty 
descendeth  (77). 

(t)  So  it  is  of  heirs  in  gavelkind,  the  eldest  may  be  vouched  ^f}^^Tl'Y\  ^t  i  ^^* 
as  heir  to  the  *  warranty,  and  the  other  sons  in  respect  of  the  ii  E.  3.  Det.  7. 
inheritance  descended  unto  them,    (u)  And  in  like  sort,  the  *S76  b. 

heir  at  tlie   common  law,  and  the  heir  of  the  part  of  the  oralmeyat^thetewmt^s 

I  electiim. 

mother,  shall  be  vouched  :  but  the  heir  at  the  common  law  („)49  Ass.  4.  S8E.3. 
.may  be  vouched  aloue  in  both  these  cases,  at  the  election  of  the  ^-*    ^^^^'  '^'^ 
tenant :  et  sic  de  similibus.     (re)  In  the  same  manner  if  a  man  (j^)  ^iT'it^'  \?^^^* 

94.    .>»>  ".  o.  «>3t 

uicth  seised  of  certain  lands  in  fee,  having  issue  a  son  and  a 

(77)  "  38  E.  3. 2i?.  43E.  3.  19.  40       21  E.  3.  36.  2^11.7.  ^2.  6  H.  7.  2.*» 
A.M.  41.    43  E.  3.  55.    21  E.  3.  4b.      Hal.  MSS, 
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daughter  by  one  venter,  and  a  son  by  anotber,  tbe  eldest  son 
entereth  and  dieth,  the  land  descends  to  the  sister ;  in  this 
case  the  warranty  descendeth  on  the  son,  and  he  maybe 
vouched  as  heir,  and  the  sister,  as  heir  of  the  land  :  in  which 
and  the  other  case  of  borough  English,  the  son  and  heir  by 
LBmofiker§eweryim    tlie  common  law  havino;  nothine  by  descent,  the  whole  loss  of 

talue  and  the  rfcom-  o  o     j  j 

9ence,  in  wchcast,  he-  the  recovery  in  value  lieth  upon  the  heirs  of  the  land,  albeit 

iJ2j.  ^  they  be  no  heirs  to  the  warranty.    Then  put  the  case  that 

(PI.  Coi9«  515.)      there  is  a  warranty  paramount.  Who  shall  deraign  tbatwa^ 

ranty  i  and  to  whom  shall  the  recom pence  in  value  go  ?  Some 
have  said,  that  as  they  are  vouched  together,  so  shall  thej 
avouch  over,  and  that  the  recompence  in  value  shall  enure 
according  to  the  loss ;  and  th^t  the  effect  mqst  pursue  tbe 
cause,  as  a  recovery  in  value  by  a  warranty  of  the  part  of  the 
motlier  shall  go  to  the  heir  of  the  part  of  the  mother,  &c« 

* 

(f  Cro.  tiS.)  Some  others  hold,  that  it  is  against  the  maxim  of  law,  that 

they  that  are  not  heirs  to  the  warranty  should  join  in  voucher, 
or  to  take  benefit  of  the  warranty  which  descended  not  to 
them ;  but  that  the  heir  at  the  common  law,  to  whom  the 
warranty  descended,  shall  deraign  the  warranty,  and  recover 
in  value;  and  that  this  doth  stand  with  the  rule  of  the  com- 
mon law. 

Others  hold  the  contrary,  and  that  this  should  be  both  against 

the  rule  of  law,  and  against  reason  also ;  for  by  the  rule  of 

(jr)  ir  E. «.  tit  Reco-  law^'x)  the  vouchee  shall  never  sue  to  have  execution  in  value, 

verie  in  value  33.  .  i         •        *•  o      •       i.- 

1  £.  3.  It.  33  £.  3.  until  execution  be  sued  agamat  him.  But  in  this  case  exe- 
lb.  r6o'.  10  E.  3.  5^!  cution  can  never  be  sued  against  the  heir  at  the  common  law, 
fol.^'6^  ShcUe^e'8  ^*  therefore  he  cannot  sue  to  have  execution  over  iu  value, 
case.  Secondly,  it  should  be  against  reason,  that  the  heir  at  the 

common  law  should  have  tottan  lucrum,  and  the  special  heirs 
ly)  3f  E.  3.  Vonch.  totum  damnum.  I  find  in  our  books  (y)  that  this  reason  is 
(Plowd.  11  a.  Man-  yielded,  that  the  special  heir  should  not  be  vouched  only;  for 
selii  cast.)  ^gg^  jjjg^.^  jf  ^^  special  heirs  should  be  vouched  only,  llien 

could  not  they  deraign  the  warranty  over ;  which  should  be 
mischievous,  that  they  should  lose  the  benefit  of  the  warranty, 
if  they  should  be  vouched  only.  But  if  the  heir  at  the  com* 
mon  law  were  vouched  with  them,  (as  by  the  law  he  ought) 
all  might  be  saved ;  aud  therefore  atiidy  well  this  poiiit  hoW 
it  may  be  done, 
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(z)  If  tenant  in  general  tail  be,  and  a  common  recovery  is  (s)  Viil.  Pi.  Com.  foL 
liad  against  him  and  his  wife,  where  his  wife  hath  nothing,  and  |o  Rep.  ;i.>!^*Dr.  ^ 
tliey  vouch,  and  have  judgment  to  recover  in  value,  tenant  in  ^^'^^  ^  j^***  J*  **^.: 
tail  diethy  and  the  wife  survivcth ;  for  that  the  issue  in  tail  had  670.) 
the  whole  loss,  tlie  recompence  shall  enure  wholly  to  him  ; 
and  the  wife,  albeit  she  was  party  to  the  judgment,    shall 
have  nothing  in  the  recompence,  for  that  she  loseth  nothing. 

(a)  If  the  bastard  eigne  enter  and  take  the  profits,  he  shall  Battm-d  dg^  ,msi  u 

*  ^  1-         1        vouched  alone, 

be  vouched  only,  and  not  the  bastard  and  the  mulier;  be-  (a)  17  £..•;.  59. 

cause  the  bastard  i9  in  appearance  heir,  and  sh^l  not  disable  ^  ^'  ^-  y^JJ^J*  ij^^* 

himself,  5  H.  7.  «. 

(b)  If  a  man  be  seised  of  lands  in  gavelkind,  and  hath  issue  Diversity  between  a 
three  sons,  and  by  obligation  bindelh  himself  and  his  heirs  u^Z toTyedai'h^bt 
and  die.th,  an  action  of  debt  shall  be  maintainable  against  all  (&)  it  H.  7.  i«. 

tlie  three  sons,  for  th^  heir  is  not  chargeable  unless  he  hath  ])y.  Vkiiz!  i^Jd. 
lands  by  descent.  ^^^"^^  ^^'^ 

(c)  So,  if  a  man  be  seised  of  land  on  the  part  of  his  mo-  (c)  1 1  H.  r.  1?. 
tW,  and  bind  himself  and  his  heirs  by  obligation,  and  dieth,  i  siderC^ss.  v^^« 
an  action  of  debt  shall  lie  against  the  heir  on  the  part  of  the  *^^-    ^°^"  ^^^ 
mother,  without  naming  of  the  heir  at  the  common  law. 

And  so  note  a  diversity  between  a  personal  lien  of  a  bond, 
and  a  real  lien  of  a  warranty. 

(d)  If  two  men  make  a  feoffment  in  fee  \\ith  a  warranty,  535  b. 

and  the  one  die,  the  feoffee  cannot  vouch  the  survivor  only,  (^OtT'E.  3-  Joint  41. 

*  .  ,       \    16  H.  7.  i:i.  29  E.  3. 

but  the  heir  of  him  that  is  dead  also  (s  9) ;  but  otherwise,  if  46.    M  H.  7.  .$. 

two  jointly  bind  themselves  in  an  obligation,  and  the  one  die,  30  £.  3. 40.    19  h'  ^\, 
Ike  sun-ivor  only  sh.il  bp  charged.  '^'^,^^  Ji.^trtt: 

case.    (1  Leon.  332.    March.  1^5.    Allen  41.    Savil.  692.    Clay.  3.) 

If  a  feme  heir  of  a  disseisor  infeoffelh  me  with  warranty,  36^  b. 

and  marrieth  witli  the  disseisee,  if  after  the  disseisee  bring  a  a  Jr«oii'ttI/i^  Xw»/% 
prtuipe  against  me,  I  shall  rebut  him,  in  respect  of  the  war^  «»»'A«^'*  »*^'*'- 

_J * Jl  R. «.  Judgin.  56.^ 

"  (2  Rol.  Abr.  776. 

(S3>  Rnt  in  Moor.  20.  it  is  said,  that  if  two  make  a  feoffnient,  and  8  Rrp.  5.11).  Post, 
one  of  them  die,  the  heir  and  the  survivor  may  be  vouched,  or  the  sur-  3'i6a.  Dr.  A:  Stud. 
vivor  only,  at  the  eU'CtioD  of  him  who  has  the  warranty.  41  b.    1  Lcoi^.  3()1.) 

According;  to  Sir  H'iUiuHi  HerherVs  ca»€,  3  Co.  14.  If  two  are  hound  to 
"^arnnt  land,  an.i  both  of  tliero  die,  tlie  heirs  of  l)Oth  of  them  oii^^ht  to 
|)c  TOQched,  and  shaU  be  enually  charged.  And  if  the  heir  be  vouched 
in  the  ward  of  tliree  several  persons,  the  one  of  them  onlv  shall  not  b^ 
fbarged,  bpt  they  shjOl  »U  be  charge^  eqoally.    Il^id.— {£(/.] 
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ranty  of  bis  wife,  and  yet  he  demandetb  the  land  in  atiother's 
right  (t  2.)  And  so,  if  the  hnsband  and  vrife  demand  die 
right  of  the  wife,  a  warranty  of  the  collateral  ancestor  of  ibc 
husband  shall  bar(u  2.). 

lilTTLETON.       ALSOy  in  some  cases  it  may  be,  thai  albeit  a  collaierel 
[Sect.  741.  388  a.]  rcarranty  be  made  in  fee,  &ic,  yet  such  a  tcarranty  mai/ be 

iermiuai,  or  exUn-       f/^^  fail  in  fee,  and  the  disconiinuee  is  disseised,  and  the  hro- 

gutshed.  *'  , 

By  matter  in  low.     ther  cf  the  tenant  in  tail  releaseth  by  his  deed  to  the  disseisor 

^^y^jL^a^eJtd  ^^^  *"  '"'g^^  ^^'  «^^*  warranty  in  fee,  and  dieth  without 

being  d^eated,  the wwr-  issue,  and  the  tenant  in  tail  hath  issue  and  die:  nozc  the  imt 
ratify  u  also  dejeaied. 

is  barred  of  his  action  by  force  of  the  collateral  tcarranty  dt- 

scended  upon  him(w  £.).     But  if  afterwards  the  discontinue! 

entereth  upon  the  disseisor,  then  may  the  heir  in  tail  haze  trell 

his  action  of  formedon,  Sfc,  because  the  rcarranty  is  taken 

away  and  defeated,  for  when  a  rcarranty  is  made  to  a  man 

upon  an  estate  which  he  then  had,  if  the  estate  be  defeated, 

the  warranty  is  defeated  (x  2). 

SS8  a.  "^wd  dieth  without  issue,  kc!*  11  ere  (as  before  in  this  Cliap* 

Vid.  sect.  707.  ,     ,  ,  ,     .         ,/        ,  ,    .    *  J 

ter  hath  been  noted)  the  collateral  warranty  doih  descend  upoo 

the  issue  in  tail,  before  any  right  dolh  descend  imto  him. 

389  a*  "  When  a  warranty  is  made  to  a  man  upon  an  estate  rclich 

he  then  had,  if  the  estate  be  defeated,  the  warranty  is  de- 
feated.*'    Here  itappearetli,  that  altliough  a  collateral  war- 
(€)3H.  7.  9b.   /      ranty  be  descended,  fe^yet,  if  the  state  whereunto  the  uar- 
Claimcio.  9  H,  "."s.  **^"^y  ^^*®   annexed  be  defeated,  albeit  it  be   by  a  mere 
pi.  Com.  158.  stranger  (as  in  this  case  that  Littleton  here  puts,  by  the  dis* 

continuee)  the  warranty  is  defeated ;  and  although  the  dis- 
continuance remain,  and  no  remitter  wrought  to  the  beir, 
yet  the  warranty  is  defeated,  and  bar  removed,   so  as  tlie 

(T  2)  For  it  shall  be  presumed,  tliat  he  has  land  in  ber  right  to  tiic 
valne  of  that  which  he  demands,  which  might  be  recovered  from  him  anJ 
his  wife  by  force  of  the  warrant,  and  therefore  he  shall  be  rebutted  to 
avoid  circuity  of  action.     Hawk.  Abr.  467.-^ [£.'«/.] 

(U  2)  Supra,  p.  28«.  n.  (N  l).--[Erf.] 

(  W J)  Supra,  p.  S82.  u.  (N  l).— [f.d.] 

(X  3)  Bnt  if  an  estate  be  bound  by  a  warranty,  and  afterwards  the 
estate  to  which  the  warranty  was  annexed  be  defeated  as  to  a  p.irticiilar 
estate  only,  the  warranty  shall  not  bo.  defeated  :  as  if  tenant  for  life,  rr- 
mainder  to  A.,  be  disseised,  and  an  ancestor  of  A.  releases  to  the  disseisor 
with  warranty  and  diea,  and  afterwards  tenant  for  life  enters  or  recovcn; 
yet  the  remainder  will  be  bonnd  (at  common  law)  by  the  warranty.  S  ¥iol 
Abr.  740.  4  Com.  Dig.  303.— [£d.J 
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issue  in  tail  may  have  his  formedoUf  and  recover  the  land.        (to  Rep.  93.) 
Sublato  prwcipali  toUitur  adjunctum  (y  2.). 

ly  the  same  manner  it  is,  if  the  discontinuee  make  a  feoff-  LITTLETON. 
mentinfee,  reserving  to  him  a  certain  rent,  and^  for  default  [^ect*74£4  389  a.J 
of  payment  a  re-^ntry,  Sfc,  and  a  collateral  (78)  warranty 
of  the  ancestor  i$  made  to  the  feoffee  that  hath  the  estate  upon 
condition,  S^c.  and  dieth  without  issue  (z  £),  albeit  that  this 
warranty  shall  descend  upon  the  issue  in  tail,  yet  if  after  the 
rent  be  behind,  and  the  *discontinme  enter  into  the  land  (jfQ)f  *389b. 

then  shall  the  issue  in  tail  have  his  recovery  by  writ  of  for-* 
raedon,  because  the  collateral  warranty  is  defeated.  Jind  so 
if  any  such  collateral  warranty  be  pleaded  against  the  isme 
m  fat'/,  in  his  action  of  formedoo,  he  may  shew  the  matter  as 
is  aforesaid,  how  the  warranty  is  defeated,  Sfc,  and  so  he  may 
tteU  maintain  his  action,  (80)  S^c. 

Here  Littleton  putteth  anodier  case  upon  the  same  grotmd  389  b. 

and  reason,  viz.  where  the  state  whereunto  the  warranty  is  an-        ^^^  ^^P*  ^^'^ 
nexed  is  defeated,  there  the  warranty  itself  is  defeated  also, 
which  is  one  of  the  maxims  of  the  common  law. 

ALSO,  if  tenant  in  tail  make  a  feoffment  to  his  uncle,    LITTLETON* 
and  after  tfte  uncle  make  afeoffment  in  fee  with  warranty,  [Sect.  743.  389  b.J 
^c.  to  another,  and  afltr  the  feoffte  of  the  uncle  doth  re-  f'J,*^;^,'^^^ 
tnfeoff  again  (he  uncle  in  fee,  and  after  the  uncle  enfeoffeth  eHate  take  tad  mide. 

the  wtomtxtif  f  uffcui" 
a  stranger  in  fee  without  warranty,  and  dieth  without  issue,  td: 

Qfid  the  tenant  in  fail  dieth,  if  the  issue  in  tail  will  bring 

hit  writ  of  forai^don  against  tlie  stranger  that  was  the  last 

fioJfee{S\),  and  that  by  the  uncle,  the  issue  shall  fiot  be 

barred  by  the  warranty  that  was  made  by  the  uncle  •to  the 

first  feoffee  of  his  uncle,  for  that  the  said  tparranty  was  de- 

(78)  f^orrmdie  de  aueester  est  fail  (60)  ife»  not  in  L.  and  M.  nor 

^-«U€9ier  relisM,  L.  and  M.  aiid  Roh. 

^^'  (81)  ite,  added  in  L.  and  M.  and 

^(79)  Ifc.  added  in  L.  and  M.  and  Roll . 

Roh. 


(Y  {)  And  npon  this  principle  it  is  held,  that,  if  a  man  nialces  a  feofl*-' 
nent  with  warranty,  non-feonhtent  is  a  good  plea.  But  it  is  otherwise  in 
^  case  of  a  kase  for  years ;  for  if  a  man  makes  a  lease  for  years  and 
coveiuiitg  to  warrant  and  defend  the  land  to  tlie  lessee  ^  in  this  case  the 
"^^B^i  if  lie  be  ousted,  whether  by  onchavin«(  title  or  not,  may  maintain 
«>J^enaiit ai^inst  the  lessor.    2  Brownl.  16).— [£d.] 

(Z  <;)  Tbu  must  be  understood  of  the  collateral  ancestor  of  the  tenant 
*  t«a  who  made  the  warranty.    See  n.  (78)  supra.— [/vc/.J 
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fiattd  and  taken  away^  became  the  uncle  took  hack  to 
him  (82)  as  great  an  estate  from  his  (83)  Jirst  fe(ffee  to 
tchom  the  zvarranty  was  made,  as  the  same  feoffee  had  from 
him.  And  the  cause  why  the  warrafdy  is  defeated  ti 
thiSf  viz.  that  if  tlie  wananty  should  stand  in  /us  force, 
then  the  uncle  should  warrant  to  himself,  which  cannot  be. 

390  a.  Here  Littleton  pbtteth  another  case  where  a  warrantj  niaj 

be  defeated^  as  when  die  uncle  taketb  back  as  large  an  estate 

as  he  had  made^  the  warranty  is  defeated,  because  he  cannot 

f/)Tettips  E.  1.         warrant  land  to  himself,     (f)  And  so  it  is^  if  the  uncle  hid 

]4^^^44  E.  3.  58.      '  ^^^^  ^^^  u  arranty  to  the  feoffee,  his  heirs  and  assigns,  and 

£5  E.  3. 43  b.  26  E.  3.  taken  back  an  estate  in  fee,  and  after  enfeoffed  another,  yet 

68.    14  E.  3.   Vouch.  '  '  -^ 

106*  16  £.  5.  Vouch,  the  warranty  is  defeated,  for  that  he  cannot  be  assignee  to 
1S2.  17  £.  3. 73, 74!  himself,  and  a  man  shall  not  regularly  vouch  himself  as  as* 
Abn  V39.r  ^*  ^^^  signee  of  a  fee-simple,  and  the  law  will  not  suffer  things 
(^)4oE.3.  148.  inutile  and  unprofitable.  (g)And  yet  if  the  father  be  en- 
584? '  Kot*Abr^98a!)  ^^^^^  ^^"'^  warranty  to  him  and  his  heirs,   the  lather  «n- 

feoffeth  bis  heir  apparent  in  fee  (a  3)  and  dieth^  he  (as  it  bath 
been  said)  shall  vouch  himself,  and  the  heir  in  borou^  £ng« 
lish,  by  reason  the  act  in  law  determined  the  warranty  between 
the  father  and  the  son. 

Beew  if  the  eiiatewoM  (h)  But  if  a  man  maketh  a  feoffment  in  fee  with  warrantj 
kUt^:  ^o  (he  feoffee,  his  heirs  and  assigns,  and  the  feoffee  re-enfeof- 


(&)  11 H.  4.  so.  42.  feth  the  feoffor  and  his  wife,  or  the  feoffor  and  any  other 
18 £.3! 56.'  29 £.3.  atranger,  the  warranty  remaineth  still (bS.);  or  if  two  do 
tvwazh  ^9')^'  make  a  feoffment  with  warranty  to  one  and  his  heirs  and  as- 

•r  to  him  and  «  straih  signs,  and  the  feoffee  re-enfeoff  one  of  the  feoffors,  the  war- 
'  ^^'  ranty  doth  also  remain  (c  3.). 

LITTLETON.        SUT,  if  the  feoffee  had  made  au  estate  to  the  uncle  for 
[Sect.  744.  390 a.]  ^^'W  ^f  'i/^*  or  in  tail,  saving  the  reversion,  8^c.  or  a  gift  in 

Where  the  warrantor 

iaket  back  a  leu  ettate,      (89)  Reprist^priat,   L.  and  M.         (83)  dit,  added  in  L.  and  M.  and 

the  warranty  is  but  sif»-  and  Uoh.  Roii. 

fended.  --..«.__^.«.«..,._._..«^^««».-«««.««-.^««.«..--— -_-_^— __• 

(A  3)  It  appeare  from  vihnt  follows,  that  the  words,  "  with  wamuity,^ 
fshonld  here  be  understood. — [Ed.] 

(B  3)  For,  though  the  fee-Btmple  of  the  warranty  and  of  the  estate  war* 
ranted  nioet  in  the  same  person,  yet  another  is  jointly  seised  with  biio« 
who  would  be  prejudiced  if  the  warranty  should  bie  extincL  Hawk.  Abr. 
49r,498.— [Ed.] 

(C  3)  And  the  reason  is,  bccansc  tlie  other  feoffor  may  still  warrant  the 
lands  to  hiin  who  was  his  compaiuon,  as  well  as  to  the  lirst  teoffee.  Hawk. 
Abr.  4^.^[Ed.] 
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• 

tail  to  tltt  uncle,  or  a  hate  for  term  of  life^  the  remainder 
oveTf  Sfc.  in  this  case  the  tcarranty  is  not  (84)  altogether  taken 
€wag^  but  is  put  in  suspence  during  the  estate  that  the  uncle 
hath.  For  after  thaiy  that  the  nude  is  dead  without  issue, 
(85)  ^c.  then  he  iii  the  reversion,  or  lie  in  the  remainder, 
shall  bar  the  issue  in  tail  in  his  writ  of  formedon  by  the 
collateral  warranty  in  such  case^  (d  3.)  8^c,  But  otherwise  it 
i$  where  the  uncle  hath  as  great  estate  in  the  land  of  the 
feoffee  to  whom  the  warranty  was  made,  as  the  feoffee  hath 
himself    Causa  patet* 

*'  For  term  of  life,  or  in  tail*'    Here  it  appeareth^  (i)  that  SQO  a. 

by  uking  a  (k)  lease  for  life,,  or  a  gift  in  tail,  the  warranty  is  44  e.  3'.  S8.  **«6  E,  x 

Connterplin  de  VoQck.  42.     II  E.  3.  lb. If.    (4Rep.5f.) 

(k)  6  £.  t.    Vouch.  257.    3  E.  3.    lb.  801.    5  £.  3.  lb.  178.     18  E.  3.  5f .    14  E.  3« 
Vouch.  109.    31  E,  3.  lb.  23.    43  E.  3.  7.    44  E.  3.  38.    32  £.  3.   Voucher  102. 

<*  But  is  put  in  suspence.^    C/)  Tenant  in  tail  maketh  a  (0«i  E.s.  36a.&ii. 
feoffment  iu  fee  with  warranty,  and  disseiseth  the  discontiuuee,  86.  45  E.  3.  Title  3t« 
and  dieth  seised,  leaving  assets  to  his  issue.    Some  hold,  that,  ^  £*  3,  i^^^^  4  * 
in  respect  of  this  suspended  warranty  and  assets,  the  *issue  S^*?^  l^'   ^"* 
in  tail  shall  not  be  remitted,  but  that  the  discontinuee  shall  re-  *390  b. 

cover  against  the  issue  in  tail,  and  he  take  advantage  of  his 
irarranty,  if  any  he  faadi,  and  after  in  a  formedon  brought  by 
the  issue,  the  discontinuee  shall  bar  him  in  respect  of  the 
Warranty  and  assets ;  and  so  every  man^s  right  saved  (86). 

ALSO,  if  the  uncle  after  such  feoffment  made  with  war-    LITTIiETON. 
tanly,  or  a  release  made  by  him  with  warranty,  be  attainted  [Sect.  745. 390b.j 
offdony,  or  outlawed  of  felony,  such  collateral  warranty  tor  h^pg  attainted,  m^ 
shaU  not  bar,  nor  grieve    the  itsue  in  the  tail,  for  this,  ^^Tf^^^^ 
that  by  the  attainder  of  felony,  the  blood  is  corrupted  be- 
tvrten  them,  S^Cm 

Note  a  Warranty  granted  upon  a  release.    Hereof  you  shall  ^9^  ^* 

1  ■    «  t  •    x«ii  Sect.  733.  70»* 

tead  before  in  this  Chapter. 

(84)  pa»f  not  in  L.  ind  M.  nor  nuity  were  never  etecuted,  as  la 
Koh.  the  caie  of  fiue,    surrender  with 

(85)  ife.  added  in  L.  and  M.  and  warranty,  and  assets,  there  shall  be 
ftah.  a  remitter."    Hal.  MS9. 

(86)  **  But  dearly,  if  the  war- 


(D  3)  Sopra,  p.  281.  a*  (N  t^^Ed.X 
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And  where  Littleton  saith  (attaint  of  fehiiy)^  if  a  man  be 

convicted  of  felony  by  verdict,  and  delivered  to  the  ordinary 
(«i)  8  K.  2.  Voucher  to  make  purgaltODy  (m)  he  cannot  be  vouched,  for  tliat  the 
S9^b.  SimUe?^      ^      ^™^  ^^  '^^^  purgaiioD  (if  any  tfhould   be)  is  uncertain,  and 

the  demandant  cannot  be  delayed  upon  sudi  an  uncertainty; 

but  the  tenant  is  not  without  remedy,  for  he  may  have  his 

fvarrantia  carta, 

Sgi  h*  In  tlie  same  manner  it  is,  if  a  man  be  attainted  of  high 

treason,  the  warranty  is  also  defeated. 

I^ITTL'ETON.        ALSO,  if  tenant  in  tail  be  disseised,  and  after  make  a 
[Sect.  746.  Sg  lb.]  release  to  the , disseisor  xs)iLh  tcarranty  in  fee,  and  after  the 

tenant  in  tail  is  attaint,  or  outlawed  of  felony,  and  hath 
issue  and  dieth ;  in  this  case  the  issue  in  tail  may  enter  upon 
the  disseisor.  And  tlie  cause  is  for  this,  that  (87)  nothing 
maketh  discontinuance  in  this  case  but  the  tcarranty,  and 
warranty  may  not  descend  to  the  issue  in  tail,  for  this,  that 
the  blood  is  corrupt  between  him  that  made  the  warranty  and 

the  issue  in  taiL 

«  • 

1,ITTLET0N#        for  the  warranty  altcays  abideth  at  the  common  law 

£Sect*747.  SQlb.]  (the  collateral  warranty  is  not  restrained  by  the  statute  of 

[CoKBt  392  a.J      donis  conditionalibus,  but  a  lineal  warranty  is  restrained  by 
lrid.iect.7ll,  n«.       ,  1         .         .  r  1         1  X    i 

the  statute,  unless  there  be  assets  ;  as  formerly  at  large  uato 

been  said),  and  the  common  law  is  such  (88),  that  when  A 

man  is  attaint  or  outlawed  of  felony,  which  outlawry  is  an 

attainder  in  lazo,  that  the  blood  between  him  and  his  90n,  and 

all  others  which  shall  be  utid  his  heirs,  is  corrupt  {e  3.),  so 

that  (89)  nothing  by  descent  may  descend  to  any  that  may  be 

said  his  heir  by  the  common  law.  And  the  tsnfe  of  such  a  man 

that  is  so  attaint,  shall  never  be  endowed  of  the  tenements  of 

her  husband  so  attainted^?  3).  And  the  cause  is,  for  that  men 

should  more  eschew  to  commit  felonies  {90).     But  the  issue  in 

tail,  as  to  the. tenements  tailed,  is  not  in  such  case  (91)  barred, 

(87)  nulf  added  in  L.  and  M.  and  (90)  ijrc.  added  in  L.  andM.  and 
Roll.  Roh. 

(88)  tUlf  added  in  L.  and  M..  and  (91)  ytme^  not  in  L.  and  M.  oor 
Roh.  Roh. 

(8t))  mtZ,  added  ui L. andM.  and 
Roh. 
*  ••        ■  ...  » • 

(E  3)  See  ant.  p.  ^89.  n.  (C)  —[Ed.] 

(F  S)  But  at  tht£  dtfy  the  wife  of  a  man  attainted  of  felony  k  dowabIe« 
See  ant.  41a.  vok  1.  p,  618«  u«(Q  i)d«-£Gd.} 
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hecause  (9^)  he  is  iuberitable  by  force  of  the  stainte, 
and  'iiot  by  the  course  of  the  common  law :  and  therefore 
such  attaiiider  of  his  father^  or  of  his  ancestor,  in  the 
tail  (93)y  shall  not  put  him  out  of  his  right  by  force  of 
the  tail,  Sfc. 

**  The  issue  in  tail  may  enter.**    And  the  reason  is,  for  391  b. 

tbat  by  the  attainder  of  the  father,  it  is  now  in  judgment  of 
law  but  a  release  without  warranty;  for  albeit  the  warranty  (P)nwd.  95t«. 
at  the  time  of  the  release  was  eifectual,  yet  it  workelh  no 
discoDtinaance  unless  it  descendetb  upon  the  issue  in  tail ; 
80  as  if  it  be  defeated,  exduct,  or  determined  in  the  life  of 
the  tenant  in  tail,  then  no  discontinuance  is  wrought ;  and  so 
it  is  if  tenant  in  tail  hath  issue,  and  releaseth  to  the  disseisor 
with  warranty,  and  after  is  attainted  of  felony,  and  after  ob- 
taineth  his  pardon  and  dieth,  the  issue  in  tail  may  enter;  thonffk  he  he qfter^ 
(*)for  the  pardon  doth  not  restore  the  blood  as  to  the  war-  ^^'^'P^^^^- 

C   )  97  E.  3.  77 

raoty,  nor  maketb  tbe  issue  in  that  case  inheritable  to  the  i  E.  s.  4.  s  £.  a.  55. 
warranty.  But  if  the  issue  in  tail  in  that  case  had  been  oiscont.  i7.^4()*E.'d. 
attainted  of  felony  in  tbe  life  of  his  father,  and  obtained  his  Y^a'  ^;    !.^  ^**• "" 

•'  '49  Ass.  4.   29  As!s.  11  i 

charter  of  pardon,  and  then  bis  father  had  died,  the  issue  13H.4.  8.    u  H.  7  | 

,      ^,       .   .  ^    ,  .  .  17.    1*1.  Com.  hi 

cannot  enter  mto  the  *land  ui  respect  of  the  corruption  of  \Vatsing)iatn*s  case. 
Wood  upon  the  .ttainder  of  himself.  ^^"  L"t  PKC^r";- 

19.S  196.    Sec  in  the 
Chapter  of  Tenant  by  the  Curtesy,  touching  this  matter.    (Plowd.  557  b.    Ante»  8  a.) 

*392  a. 
(n)  And  it  is  a  general  rule,  that  having  respect  to  all  («) Bract,  lib. 3.  fol. 

L  .  -  .       ,  .  .        .  r    .  .        1^^'  ^  ^^'  276.  &  lib. 

those  whose  blood  was  corrupted  at  the  time  of  tbe  attain-  5.  J74.  Brltton,  tot. 
der,  the  pardon  doih  not  remove  llic  corruption  of  blood  *„*  I^s.  •' 
neither  upward  nor  downward.  As  if  there  be  grandfather, 
father^  and  son,  and  tlie  grandfather  and  father  have  divers 
other  sonSy  if  the  father  be  attainted  of  felony  and  pardoned, 
yet  doth  the  blood  remain  corrupted  not  only  above  him  and 
about  him,  but  also  to  all  his  children  born  at  the  time  of 
his  attainder. 

But  in  the  case  of  Littleton,  if  tenant  in  tail  at  the  time  of  geeuimt  io  ifsuf  hw% 
his  attainder  had  no  issue,  and  after  the  obtaining  of  his  par-  ^'"^  ^^    ^^^  ^' 
don  had  issue,  that  issue  should  have  been  bound  by  the  war- 
'aaty ;  for  by  tlie  pardon  he  was  as  a  new  creature,  tanquam 

^  (93)  0,  added  in  L.  and  M.  and         (9.")  Sec,  added  in  L.  and  M.  and 
^^'  Roh. 

Vol.  II.'  T 
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Jilius  temt,  whose  blood  upwards  remain  corrupted ;  but  for 

the  issue  had  after  the  pardon,  he  is  inheritable  to  his  father; 

and  if  his  father  had  issue  before  the  pardon,  and  hath  issue 

also  after,  and  dieth,  nothing  can  descend  to  the  youngest, 

(1  Cro.  435.  Ant.  8  a.)  for  that  the  eldest  is  living  and  disabled.   But  if  the  eldest  son 

had  died  in  the  life  of  the  father  without  issue,  then  the 
youngest  should  inherit. 

392  b.  (o)  If  a  seignory  be  granted  with  warranty,  and  tlie  te- 

/    \   £   TT      A       4         AK    V     Q 

Vouch.  7«.  PI.  Com!  "•''cy  escheat,  the  seignory  whereunto  the  warranty  was 
f  9S.  16  £•  3.  Age  46.  annexed  is  extinct,  and  consequently  the  warranty  defeated, 
93  £.  3.  Garr.  77.       and  it  shall  not  extend  to  the  land ;  ei  sic  in  simlibM. 

See  in  the  Chapter  of 
Villenage,  sect.  200. 

If  a  collateral  ancestor  release  with  warranty,  and  enter 
into  religion,  now  the  warranty  doth  bind ;  but  if  after  he  be 
deraigned,  now  it  is  defeated. 

•LITTLETON.  ALSO,  if  tenant  in  tail  enfeoff  Im  uncle,  which  enfeoff 
[Sect.  748. 392  b.]  another  in  fee  with  warranty ,  if  after  the  feoffee  hy  his  deed 
On  reUttu^f*^^'  release  to  his  uncle  all  manner  of  warranties,  or  all  manner 
Toniies,  pt  «tt  covenwu  ^r  covenants  real,  or  all  manner  of  demands,  by  such  re- 

rettU  or  mU  demmiOM^  by   '^  '  J  . 

lAevarrcm^e^tofAe       Uast  the  Warranty  is  extinct.     And  if  the  warranty  in  this 

warrantor^  iA^icar-  »       1      1    »  1     1    .    .         .■    >        »    .         ■*    i  •         •* 

rauty  u  txtuuL  case  be  pleaded  against  the  heir  tn  tail  that  bnngeth  hts  wm 

of  formedon,  to  bar  the  heir  of  his  action,  if  the  heir  have 

(94)  and  plead  the  said  release,  Sfc,  he  shall  defeat  the  plea  in 

[CoKB,  393  a.]     bar,  ^c.    (Here  it  appeareth,  that  the  release  being  made  to 

the  uncle  being  his  ancestor,  the  deed  doth  after  the  de- 
cease of  the  uncle  belong  to  him,  and  therefore  be  cannot 
plead  it,  unless  he  sheweth  it  forth.)  And  many  other 
cases  and  matters  tliere  be,  whereby  a  man  may  defeat  a  war- 
ranty, tsc. 

392  b.  Littleton,  having  spoken  in  what'  cases  warranties  Bi%y  be 

(1  Rep.  lis  b.)      defeated  and  extinguished  by  matter  in  law,  now  he  sheweth 

how  a  warranty  may  be  discharged  or  defeated  by  matter  in 
(5  Rep.  71  a.)       jeed :  and  hereupon  he  putteth  an  example  of  a  release  in 

three  several  manners. 

Via.  Lib.  8.  fol.  153,      First,  by  a  release  of  all  warranties. 
IM.    Altham's  case. 
46E.S.«.  43  1.3.  23. 

Vid.  before  in  the  (94^  i^  ^^  „j^  ^  ^eo  pMksl^^  pledaU  U  dit  nlees,  tfc.  ia  L.  aad  M. 

Chapter  of  Releases, 
ccct.  .M)8. 


Secondly,  by' a  release  of  all  covenants  reat^ 

And  thirdly,  by  a  release  of  all  demi^ds.  (P<^^  ^^  ^-) 

(p)  If  a  roan  make  a  gift  in  tail  with  warranty,  this  warranty  (  rt  14  Am.  pi.  t . 
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IS  also  intailed,  and  therefore  a  release  made  by  tenant  in  tau  9  £.  4. 6«  b.  (Plowd. 
of  the  warranty,  shall  not  bar  the  issue,  no  more  than  his  (Ante,  si9b.  so  a.' 
release  shall  bar  the  issue  to  bring  an  attaint  upon  a  false  ^  ^^'  ^'^ 
▼erdict,  or  a  writ  of  error  upon  an  erroneous  ^judgment  given  *393  a. 

against  the  father,  nor  his  gift  can  bar  the  issue  of  Uie  deed 
that  create  the  estate  tail,  nor  of  any  other  deed  necessary  for 
defence  of  the  title. 

^^Jfter  the  feoffee  released    Littleton  here  putteth  his  case        (5  Rep.  ro.) 
vhere  one  is  bound  to  warrant :  put  the  case  (q)  then  that  tw^o  (?)  45  G.  3.  «3. 
make  a  feoffment  in  fee,  and  warrant  the  land  to  the  feoffee 
and  his  heirs,  and  the  feoffee  release  to  one  of  the  feoffors 
the  warranty,  yet  he  shall  vouch  the  other  for  the  moiety.  . 
And  so  it  is  if  one  enfeoff  two  with  warranty,  and  the  one  re« 
lease  the  warranty,  yet  die  other  shall  vouch  for  his  moiety. 

**  And  iHMjf  other  cases  and  matters  there  be^  whereby  a  HoUmtmhetxtni^ 
man  may  defeat  a  warranty^  Sfc"     As,  namely,  by  a  defeas-  SJJ^**  ^  "  ^*^***' 
UM:e,  as  other  things  executory  may.    Also  a  warranty  may       H(Vanf;|i.  58t.) 
lose  his  force  by  taking  benefit  of  the  same.    In  a  precipe  Sn  Browuing's  case, 
the  tenant  voucheth,  and  at  the  sequatur  sub  suo  periculo,  •f^'«Wiv6«i*>!*^ 
the  tenant  and  the  vouchee  make  default,  whereupon  the  de- 
mandant hath  judgment  against  the  tenant.     And  afterwards 
the  demandant  brings  a  scire  facias  against  the  tenant  to  have 
execution ;  in  this  case  the  tenant  may  have  a  voarrantia 
carta.    And  if  in  that  case  a  stranger  had  brought  a  pracipe 
against  the  tenant,  he  might  have  vouched  again,  for  by  the 
judgment  given  against  the  tenant  the  warranty  lost  not  his 
force;  but  if  the  tenant  had  judgment  to  recover  in  value  (Hob.  er.) 

against  the  vouchee,  he  should  never  vouch  again  by  reason 
of  that  warranty,  because  he  had  taken  advantage  of  the  war- 
f^ty.  And  it  is  to  be  observed,  that  upon  the  process  of 
itmmoneas  ad  warrantizandum^  if  the  sheriff  return  the 
vouchee  summoned,  and  he  nia\e  default,  the  tenant  shall 
have  a  capias  ad  valentiam  ;  but  if  he  return  that  the  vouchee 
M  nothing,  then,  after  the  sic  u^  alias  tt  pluries,  'jl  sequatur 

y  « 
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9ub  suo  periculo  ihall  issue ;  and  there  if  the  voitchee  make 
default,  the  tenant  shall  not  have  judgment  to  recover  in 
value,  for  he  was  never  snmmoned  :  and  it  appeareth  of  re- 
cord that  he  hath  notliing,  but  in  the  capias  ad  vaUntiam  it 
appeareth  that  be  had  assets,  and  he  bad  been  samtiioned  be- 
fore :  but  in  some  special  cases  there  shall  be  two  recoveries 
in  value  upon  one  warranty.  As  if  a. disseisor  gire  lands  to 
the  husband  and  wife,  and  to  the  heirs  of  the  husband,  the 
husband  alieneth  in  fee  with  warranty,  and  dietfa,  the  wife 
bringeth  a  cui  in  vila,  the  tenant  vouch  and  recovereth  in 
value,  if  after  the  death  of  the  wife  the  disseisee  bring  a 
prtuipe  against  the  alienee,  he  shall  vouch  and  recover  in 
value  again. 

m 
\ 

(t')45E.  3.  Tondu         (r)  So  it  18  where  die  wife  bringeth  a  writ  of  dower 

against  the  alienee,  he  shall  recover  in  value,  and  after  her 
death  he  afaall  recover  in  value  again,  upon  the  same  war- 
ranty. 

(Hob.  38.)  In  the  same  manner  it  is,  if  a  man  be  seised  of  a  rent  by 

a  defeasible  title,  and  releaseth  to  the  tenant  of  the  land  all 
his  right  in  the  land,  and  warranteth  the  land  t<!^*faim  and  bis 
heirs,  if  he  be  impleaded  for  the  rent,  he  shalt^uch  and  re- 
cover in  valut  for  the  rent;  and  if  after  he  be  itb{deaded  for 
the  land,  he  shall  vouch  and  recover  in  valu^  again  for  the 
land :  but  in  these  and  the  like  cases,  the  reason  is  in  respect 
of  the  severid  estates  recovered,  but  for  one  and  the  same 
estate  lie  shall  never  recover  but  once  in  value;  and  though 
the  land  recovered  in  value  be  evicted,  yet  shall  he  never  take 
benefit  of  that  warranty  after. 

vrarrmtymayUdt^        And  as  warranties  maybe  defeated  in  the  whole,  so  they 
feaiHi  m  par*.  ^^^  j^  defeated  as  to  part  of  the  benefit  that  may  be  taken 

(*)  7  H.  6.  43.  of  the  same.    ($)  As  he  that  hath  a  warranty  may  make  s 

OmTit i5^^'.^*     defeasance  not  to  trice  any  benefit  by  way  of  voucher;  ia 
St  H.  6. 51.  8  H.  7. 6.  die  like  manner,  that  he  shall  talce  no  advantage  by  way  of 

warrantia  cartas  or  by  way  of  rebutter. 

I.ITTLETON.  j]^D  it  is  to  be  imderstood,  that  in  the  safne  manner  at 
U^alla^anf^m^^  '*^  co/toero/  Warranty  may  be  defeated  by  matter  in  deed  or 
be  d^eaied  in  the  $am€  in  law;  in  the  wme  manner  may  a  lineal  warranty  i^  ^* 

fiKifiiier  09  coUutcrol 
trorrmUjf. 
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ftaUif  (95)  ^c.  For  if  the  heir  in  tail  bringeih  a  writ  of 
ionaedou,  and  a  lineal  warranty  of  his  ancestor  inheritable 
by  force  of  the  tail,  be  pleaded  against  him,  with  this,  that 
assets  descended  to  him  i^  fee-simple,  (96)  which  he  hath  by 
the  same  ancestor  that  made  the  warranty;  if  the  heir  that 
is  demandant  fhay  adnul  and  defeat  the  warranty,  that 
sufficeth  him ;  for  the  descent  of  other  tenements  of  fee- 
simple  maketh^  nothing  to  bar  the  heir  without  the  war* 
ranty,  8fc. 

**And  a  lineal  warranty,  t^c.  with  this,  that  assets  de-  SQSh* 

sanded  to  him,  S^c"    Here  it  ap|»fi^h  by  Littletoo,  that  It^Efi^lbi^S:^* 
«  lined  warranty  and  assets,  is  a  good  plea  in  a  formedon  i\,^i*' ,^4*!^^*  . 
in  the  descender ;  wherein  it  is  to  be  known,  that  if  tenant  40  E.  s.  9.   i4  H.  4. 
ID  tail  alienedi  with  warranty,  and  leave  assets  to  descend;  Br. 33.   4'Mar.  Dier 
if  the  issue  in  tail  doth  alien  the  assets,  and  die,  the  issae  of  ssf'in  MaiV'portia^^ 
that  issne  shall  recover  the  land,  because  the  lineal  warranty  ton's  case. 
descendeth  only  to  him  wiffaout  assets ;  for  neither  the  plead- 
ing of  the  warranty  without  the  assets,  nor  the  assets  without 
the  warranty,  is  any  bar  in  tlie  formedon  in  the  descender* 
But  if  the  issue  to  whom  the  warranty  and  assets  descended  ^  (Ante,  374  a.  b.) 
bad  broopit  a  formedon,  and  by  judgment  had  been  barred  440  a.  h.   Hob.  40. 
hy  reason  of  the  warranty  and  assets ;  in  that  case,  albeit  he      ^^^    '^ 
alieneth  the  assets,  yet  the  estate  tail  is  barred  for  ever ;  for 
a  bar  in  ti  formedon  in  the  descender,  which  is  a  writ  of  the 
hii^hest  nature  that  an  issae  in  tail  can  have,  is  a  good  bar  in 
uiy  oHker  formedon  in  the  descender,  brought  afterwards, 
opon  die  same  gift. 

In  this  section  Littleton  sheweth,  that  in  the  same  manner 
ftat  a  coUateral  warranty  may  be  defeated  by  matter  in  deed, 
or  by  matter  in  law,  so  may  to  all  intents  and  purposes  a 
lineal  warranty,  whereof  he  putteth  an  sample  of  a  luieal 
waxranty  and  assets  (a  3). 

(^  4^.  not  in  I*,  and  M.  nor         (96^  ^nf  U  ad,  not  in  L.  and  Bf« 

Koh.  nor  Roh. 

(O^)  Wanasties  haTe,-  in  modem  practice,  been  totiUly  sapcrseded 
«r  os»eaaotr;.becauey  if  liie  covHwntor  covenants  fbr  bimself  and  bis 
ws^.il  It  ten- a  ooreiMait^eal,- and < descends  opon  the  heirs,  wboare 
MsditD  paifonn  it,  provided  lii^have  asseUiiy  descent,  bnt  not  other* 
wise:  if  he  covienatits  also  for  his  excoatorsand  administrators  (and  tliey 
^  he— d  hr  eovenaaU  wiUiMt  being  named,  except  in  the  case  of 
^araiigyi  tote  xierfoqnad  per<— ai^  by  the  covonaatbr;  itt-i«liieh^  thara 
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Has  been  do  brfscli  before  bis  deatb,  Cro.  Elix.  S5S.%  Ins  penooal  MMts, 
M  well  as  bis  real,  are  likewise  pUdged  for  tbe  pcrfonsaace  of  tbe  cove- 
naoty  whicb  makes  sucii  a  corenaiit  a  better  security  tban  a  wananty. 
It  is  also  »D  some  respects  a  less  security,  and  therefore  more  bcne6cnl 
to  tbe  grantor ;  who  usually  coTenauts  ooly  for  the  acts  of  bimsdf  and  hit 
ancestors,  whereas  a  general  warranty  extends  to  all  mankind.  S  BL 
Com.  S04. 

Tbe  covenants  nsnally  entered  Into  by  a  vendor  seised  in  fee  are,  1st 
that  be  is  seised  in  fee ;  tdly.  that  he  has' power  to  convey ;  jdly.  for  qakt 
enjoyment  by  the  purchaser,  bu  heirs,  and  assigns ;  4thly.  that  tbe  hods 
are  free  from  incumbrances ;  and,  lastiy,  for  fnitber  assnnnces. 

Upon  the  construction  of  these  covenants,  tbe  second  of  them  has  bcca 
held  to  be  synonimoDs  to  tbe  iirit :  for  if  the  vendor  be  seised  in  fee,  be 
has  power  to  convey.  3  Lev.  46.  Bnt  the  converse  of  this  propositioB 
is  not  imtversally  true.  See  4  Cm.  Dig.  78.  Where  a  vendor  has  only  s 
power  of  appointment,  the  first  covenant  onght  to  be,  tiiat  the  power  mi 
well  created,  and  is  subsisting ;  and  the  other  covenants  should  be  siniibr 
to  those  entered  into  by  a  grantor  seised  in  fee.  Sugd.  Lnw  Vend.  Sd  edh. 
p.  3^7.  As  to  the  covenant  for  quiet  enjo3rment  it  vras  fonnerly  held,  tint 
It  extended  to  all  eviction  whatever.  MnaUford  v.  CmUMinff  Dyer,  3f8a. 
But  it  seems  to  be  now  settled,  tliat  such  a  covenant  shall  not  extend  to  t 
tortious  eviction,  bnt  to  evictions  by  title  only ;  because  tbe  faiw  itsdf 
defends  every  one  against  wrong.  And  therefore  though  a  person  shoold 
covenant  in  the  most  general  tei  ins  for  the  title  to  lands,  yet  such  covemnt 
will  not  be  held  to  extend  to  tortious  entries:  for,  if  a  purchaser  b  to^ 
tionsly  evicted  or  disturbed,  he  has  his  remedy  at  law ;  and,  if  be  is  legally 
evicted,  lie  has  his  action  on  the  covenant.  2  Saund.  178  a.  n.  8.  181  a. 
n.  10.  D¥dky  v.  FMott,  S  T.  R.  584.  £t  vid.  N^hU  v.  Smiik,  1  H.  BL 
34.  Vangh.  1^2.  But  where  a  person  covenants  to  indemnify  a  purchuer 
against  a  particular  person  by  name,  there  the  vendor  is  bound  to  defead 
the  purchaser  against  the  entry  of  that  person,  whetber  by  title  or  not 
Foaifr  V.  Mapea,  Cro.  Elis.  9tt*  Hob.  35.  1  Rol.  Abr.  430.  pi.  13.  fhfut 
V.  Bickertiafff  Vaugh.  118.  A  covenant  for  right  to  convey  extends  oftt 
only  to  die  title  of  tbe  covenantor,  but  also  to  his  capacity  to  grant  die 
estate.  Therefore,  where,  upon  a  conveyance  by  a  man  and  his  wife, 
the  husband  covenanted  that  they  had  gooa  right  to  convey  the  lands,  sod 
the  wife  was  under  age,  it  was  held,  that  the  covenant  was  broken.  Asafc 
V.  Aahtant  Sir  T.  Jones,  195.    Siigd.  Law  Vend.  415. 

These  covenants  are  real  and  pass  to  ,all  the  assignees  of  the  land,  whs 
may  maintain  actions  upon  them,  against  the  vendor  and  his  heirs.  JM- 
lemore  v.  GoodaU^  l  Rol.  Abr.  62i.  Spencer  v.  Boyes,  4  Ves.  370.  And 
eettuU  que  truMt  are  entitled  to  the  benefit  of  all  covenants  entered  ioto  by 
persons  selling  lands,  for  securing  tbe  title  of  sueh  lands.  Sued.  Law 
Vend.  409.  Deruiey  v.  Ciiftaitir^,  4  T.  R.  75.  Covenants  for  the  utie  hare 
been  restr4ined  for  upwards  of  a  century  to  the  acts  of  the  vendor  aod 
his  ancestors,  and  of  all  persons  claiming  under  them :  and  althongh, 
where  covenants  are  several  and  of  distinct  natures,  it  has  been  held, 
that  refitrictive  words  annexed  to  one  of  tbe  covenants  sliall  not  control 
the  generality  of  the  others,  though  they  all  relate  to  the  same  land, 
3  Lev.  47.  HagA^j  V.  Bamee^  Cro.  Car..495.  S.C.  T.Jo.  403.  Gri^Mv. 
Craj/ortf,  Cro.  Car.  106 ;  yet,  where  all  the  covenants  have  the  same  ob* 
ject,  and  restrictive  words  are  inserted  in  tbe  first  of  them,  they  wiD  be 
construed  as  extending  to  all  tbe  covenants,  although  they  are  distinct. 
3  Lev.  46.  Thus,  in  the  case  of  Browning  v.  Wright,  t  Bos.  &  P.  15. 
M  here  a  vendor,  who  claimed  an  estate  in  fee  by  purchase,  sold  the  estate, 
and  cuvenanted  tiiat,  notwithstanding  any  act'oone  by  him  to  tbeeoa^ 
tran-,  he  was  seised  in  fee,  **  and  thatbe  had  good  right,  &c.*'  to  convey  to 
the  Vendee,  and  his  heirs  and  assigns,  in  manner  aforesaid ;  and  the  vendee 
was  evicted  by  a  person  claiming  under  a  title  paramount  to  that  of  the 
vendor ;  though  it  was  contended  on  the  part  of  the  plaintiff,  m  an  action 
of  covenant  brought  by  the  vendee  against  the  representatives  of  the  ven> 
dor,  that  the  words  **  good  right,*'  &c.  extended  to  all  persons  whatever, 
hnd,  consequently,  that'theveodee  was  entitled  to  recover  his  porchsM 
money  ;  yet  the  court  held,  that  these  worda  were  either  a  part  of  tbe 
preceding  special  covenants,  or,  if  not,  that  they  were  qualified  hy  all  tbs 
other  special  covenants,  which  restrained  the  covenants  to  the  acH  of  ^ 
vendor  and  his  heirs,  and  those  claiming  under  him.  £t  vid.  S  Bss.d( 
P.  574.  Pelet  v.  Jertiea,  Dyer,  «40.  Cro.  Jac«  615.  pi.  5*  iJ«*if**«"^* 
Conway^  l>y«r,  tf40.  Mo.  58.  cited  8  East,  89.  Bnt  where  relcasofs  ct- 
veuanted  that,  *<  for  and  uotwithataading  any  act,  d^c*  liy  thenii  or»f 
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or  either  of  them  done  to  the  contrary,"  they  had  good  tide  to  convey  cer- 
tain hiDds  io  fee ;  and  also  that  they  or  some  or  one  of  them,  **  for  and 
notwithstanding  any  sncb  matter  or  thing  as  aforesaid,"  bad  good  right, 
&c.  to  grant;  and  likevnse  that  the  releasee  shonld  **  peaceably  and 
qnietly  enter,  hold,  and  enjoy  the  premises  granted,  without  the  lawful 
let  or  disturbance  of  the  releasors  or  their  heirs  or  assigns,  or  for  or  by 
any  other  person  or  persons  whatsoever;**  and  that  the  releasee  should  be 
kept  harmless  and  indemnified  by  the  releasors  and  their  heirs  against  all 
other  titles,  charges,  &c,  *'  save  and  except  the  chief  rent"  issuing  and 
payable  out  of  the  premises  to  the  lord  of  the  fee.  The  court  held,  tiiat 
the  generality  of  the  covenant  for  quiet  enjoyment  against  the  releasors 
and  tlieir  heirs,  and  any  other*  person  or  persons  whatsoever,  was  not  re- 
strained by  the  qualified  covenants  for  good  title  and  right  to  conv^  for 
and  notwithstanding  any  act  done  by  the  releasors  to  the  contrary.  UoweU 
V.  Rkkardif  11  East,  6S3.  And  where  the  first  covenant  is  general,  a 
sabsequent  limited  covenant  will  not  restrain  the  generality  of  the  pre* 
ceding  covenant,  unless  an  express  intention  to  do  so  appear,  or  the  co* 
▼enants  be  inconsistent.  Thus,  if  I  covenant  that  I  Inve  a  lawful  right  to 
grant,  and  that  you  shall  enjoy,  notwithstanding  any  claiming  under  me ; 
these  are  two  several  covenants,  and  the  first  is  general,  and  not  qualified 
by  the  second ;  the  one  covenant  goes  to  the  tUU^  and  the  other  to  tfao 
pottemou,  Norman  v.  Ftatefy  l  Mod.  101.  £t  vid.  Gaxn^ord  v.  Griffith^ 
1  Saund.  56.  1  Sid.  328.  t  Bos.  &  P.  23— «5.  So,  where  the  assignor  of 
certain  shares  in  a  patent  right  covenanted  that  be  had  good  right,  &c. 
to  convey  the  shares,  and  that  he  had  not  by  any  means,  directly  or  in* 
directly,  forfeited  any  right  or  authority  he  ever  bad  over  the  same ;  it 
was  held,  that  the  generality  of  the  former  words  of  the  covenant  waa 
not  restrained  by  the  latter.  Heiu  v.  Steventon^  3  Bos.  Sc  P.  5d5.  And 
Lord  Alvanley  observed,  that  the  omission  of  the  usual  words  "  for  and 
notwithstanding  any  act  by  him  done  to  the  contrary,"  was  almost  of  itself 
decisive.  And  that  the  court  ought  not  to  indulge  parties  in  leaving  out 
words  which  are  ordinarily  introduced,  and  by  whtcn  the  real  meaning  of 
the  parties  might  be  plainly  understood.  Ibid.  £t  vid.  Barton  v.  i^- 
g€nMf  5  East,  590.  And  as,  on  the  one  hand,  a  subsequent  limited  co* 
venant  does  not  restrain  a  preceding  general  covenant,  so,  on  the  other 
hand,  a  preceding  general  covenant  will  not  enlarge  a  subsequent  limited 
covenant.  Trtnchard  v.  HoMnM^  Wmch.  9i.  1  Sid.  328.  t  Bos.  &  P.  19. 
It  should,  however,  be  observed,  that  although  general  covenants  will 
not  be  cut  down,  unless  the  intention  of  the  parties  clearly  appears,  Coolu 
V.  Fovades,  1  Lev.  40.  1  Keb.  95.  Proctor  v.  Johmon^  Yelv.  175.  Cro. 
Eliz.  809.  Cro.  Jac.  233. ;  yet,  if  general  covenants  are  entered  into  con- 
trary to  the  intention  of  the  parties,  eqoitv  will  afford  relief.  ColdcoH  v. 
HiU^  1  Ch.  Ca.  15.  1  Sid.  328.  Fielder  v.  Stwily,  Finch.  90.  2  Bos.  dc 
P.  26.  5  Bos.  &  P.  575.  Sngd.  Law  Vend.  420—427.  The  principle  of  th^ 
doctrine,  that,  where  the  vendor  has  himself  purchased  the  estate,  the  cove* 
nants  shall  be  restrained  to  his  own  acts  (2  Bos.  6c  P.  22.  3  Pow.  Conv. 
206.  210.),  Is  thus  stated  by  Mr.  Feame: — Regularly  a  vendor  who  pur* 
chases  lands  himself,  with  proper  covenants  from  those  who  convey  to  him. 
.  cannot  reasonably  be  required  to  covenant  further  than  against  himself, 
and  those  claimiug  under  him.  Tliis  is  a  practice  founded  in  reason,  where 
the  vendee  obtains  the  full  benefit  of  all  the  cuvenaiitt  in  tlie  conveyance  to 
the  vendor,  to  the  same  extent  as  his  vendor  had  them,  by  obtaining  the 
possession  of  the  deeds  containing  those  covenants.  When  the  vendor  ha^ 
parted  with  Ills  means  df  claim  or  remedy  against  his  grantor,  for  breach 
o^  his  covenants,  and  transferred  them  to  the  purchaser,  by  delivery  of 
the  deeds,  and  such  vendee  comes  into  the  vendor's  place,  in  that  respect, 
by  the  acquisition  of  such  deeds,  it  would  be  unreasonable  that  the  vendor 
ahonid  make  himself  liable  for  any  such  breach.  He,  by  departing  with 
'  the  means  of  remedy  or  compensation,  must  be  understood  to  liave  dis- 
'  charged  himself  from,  and  the  vendee  by  accepting  those  means,  to  have 
taken  upon  himself  the  peril  or  risk  of  such  breach,  and  the  duty  of 
enforcing  its  remedy  or  compensation.  Fearne's  Posth.  Works,  1 10.  Mr. 
Feame,  however,  thought,  that  where  the  vendor  retains  the  title  deeds, 
he  is  bound  to  enter  into  covenants  extending  to  the  acts  of  the  persons 
aiaiost  whose  acts  he  is  indemnified  by  the  deeds  in  his  possession,  see 
Tkt  Lard  BuckhanfM  case^  1  Co.  1. ;  but  he  also  thought  these  covenants 
should  be  qualified  by  tlie  insertion  of  a  covenant  on  the  part  of  the  pur- 
chaser, that  in  case  any  claim  shonld  be  made  under  the  vendor's  cove- 
nants against  the  acts  of  the  former  owner,  and  he  (the  vendor)  should 
prodoca  tht  doeds,  in  order  tt>  enable  the  purchaser  to  avail  himaelf  of 
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tiie  covcmmtB  contained  in  Aeni,  tfien  no  advantage  elioiild  be  taken  of 
tlie  vendor's  covenants.    This  however  it  a  distinction  never  attended  to 
in  practice :  if  a  vendor  is  entitled  to  retain  the  title  df*eds  on  acconnt  of 
thoir  relating  to  a  larf^cr  estate  than  tlie  one  sold  or  otherwise,  he  enters 
into  tlie  usual  covenant  tor  the  production  of  them,  but  never  enters  into 
more  extensive  covenants  for  the  title  on  acconnt  of  bin  retaiuinf;  the 
tlieds.    Huftd.  Law.  Vend.  5v9.    Where  a  vendor  does  not  rlatm  by  por- 
ciiuse  ill  the  vnlgsr  and  confined  acceptation  of  that  word  (3  ill.  Coau 
S4t.) ;  that  is,  by  way  of  bargain  and  sale  for  money,  or  some  other  va- 
luable considrmtion,  a  purchaser  is  entitled  to  require  eoYenants  from 
such  vendor,  extending  to  the  acts  oi'  the  last  purchaser.     For  instance, 
if  I  sell  an  estate  which  was  devised  to  nie.  and  the  deviaor^  father  pur- 
chased tlie  estate,  the  covenants  for  title  are  extended  to  the  acts  of  the 
fattier.    tSce  dPow.  Conv.  <06.  ittO.    And  a  person  clniming  onder  a 
voluntary  conveyance,  is  considered  in  the  same  light  a»  a  devisee.    So  a 
person,  whose  estate  is  sold  under  an  order  of  a  court  of  equity,  or  by  a 
tmstee  to  whom  he  has  conveyed  it  upon  trust  to  sell,  is  boimd  to  cove- 
nant for  tlie  title  in  the  same  manner  as  he  must  have  done  if  he  biatself 
had  sold  the  cfttate.    But,  although  tlie  universal  and  settled  practice  of 
conveyancers  is,  to  extend  covenants  for  the  title  to  the  acts  of  the  last 
purchaser,  yet  the  court  of  chancery  aftpears  to  hold,  that  a  person  not 
claiming  by  pnrchase  is  only  hound  to  covenant  against  hia  own  acts,  and 
those  of  the  perion  immediately  preceding  him.    See  3  Atk.  t67,    S  Vcs. 
jon.  256.    Tlioiigh  the  rule  ehtablished  by  practice,  Mr.  Sogden  ohsenref , 
is  undouiytedly  the  most  reasonable,  as  every  purchaser  is  certainly  entitled 
to  a  regular  chain  of  covenants  for  the  title.  Law  Vend.  330.  With  respect 
to  the  persons  who  are  held  to  daim  through  the  vendor,  it  has  been  de- 
termined, that  a  person,  whose  title  was  derived  under  a  deed  of  revo- 
cation and  appointment  of  new  nses,  mnst  be  oonsidered  as  a  person  - 
claiming  by  or  through  the  appointor.  Uwrd  v.  Fletcher ,  Dongl.  45.    And 
where  a  vendor  covenanted  for  quiet  enjoyment,  quietly  and  clearly  ac- 
quitted of  and  from  all  grants,  rents,  rent-charges,  &c.  whatsoever,  it 
was  held  to  extend  to  an  annual  quit* rent,  payable  to  the  lord  of  tke 
manor,  and  incident  to  the  tenure  of  the  lands  sold,  although  there  wax 
DO  a  near  of  the  rent  doe.    Hammond  v.  Kii/,  Com.  180.     And  a  cove- 
nant for  ainet  enjoyment  against  any  interruption  of,  from,  or  by  tlie 
vendor  or  liis  heirs,  or  any  person  whomsoever,  legally  or  equitably  daini- 
iiig,  or  to  claim  any  estate,  Ike,  in  the  premises,  by,  from,  nnder,  or  ia 
trust  for  him,  or  them,  or  by,  through,  or  with  his  or  their  acts,  means, 
drfmmUf  j>rivity,  consent,  or  procurement,  was  adjudged  to  extend  toaa 
arrear  ot  quitntnt  due  at  the  time  of  the  conveyance,  although  It  wss 
not  shewn  that  the  rent  accrued  during  the  time  the  vendor  held  the 
estate.    UHcet  v.  Bnui^Md^  3  lUist.  491.    Where  the  vendor  retains  tlie 
title  deeds,  the  purchaser  will  be  entitled  to  a  covenant  for  the  production 
«>f  ihem ;  which,  being  a  real  covenant,  will  run  with  the  land,  and  desoead 
to  ail  future  purchasers.    Fearn.  Id.  114.    But  if  the  deed,  coatalaia; 
aocb  covenant,  be  not  delivered  to  a  future  purchaser,  he  will  be  entitled 
to  a  new  covenant  from  his  vendor  for  the  production  of  the  title  deeds. 
A'«/i|wr  V.  AUingtmij  1  Abr.  Bq.  166.    Where  there  is  a  defect  in  the  title, 
the  purcbaser.haaa  right  to  covenants  against  all  persons,  claindnga  lav- 
ful  title  to  the  estate.    And  where  a  purchaser  consents  to  take  a  def^tive 
title,  relying  for  hissecupty  on  the  vendor's  covenant,  this  should  he  par- 
ticnlarl^  mentioned  to  be  the  agreement  of  the  parties  :  for  otherwise,  as 
the  detect  was  known,  it  may  lie  contended,  that  the  covenants  for  tte 
title  should  not  extend  to  vrarrant  it  agamst  such  particufair  defect  4  Cm. 
Dig.  87. 

With  respect  to  the  remedies  nnder  these  covenants,  if  the  purchaser  ii 
evicted  by  any  person  claiming  under  the  vendor,  or  any  of  Ms  aneestofi^ 
be  niay  maintain  an  action  at  law  upon  the  covenant  for  damages.  And, 
where  a  defect  is  discovered  in  the  title,  which  can  be  supplied  by  the 
veudor,  the  purchaser  may  file  a  bill  in  equity  for  a  specific  performaoee 
of  the  covenant  for  further  assurance.  And  a  vendor  who  has  sold  a  bad 
title  wtil,  under  this  covesmnt,  be  compellable  to  convey  any  title  he  may 
have  subsrqnentty  acquired,  tliongh  he  purchased  such  title  Ibra  vahi'M* 
consaderatioo.  Toj^or  v. /)e6ar,  i  Ch.Ca.  374.  tfCh.Ca.  flf.  SM^MmeT* 
JPatneU,  2  Vem.  211.  So,  if  the  vendor  become  bankrupt,  the  purdMser  may 
call  upon  his  assignees  to  execute  fbrthar  assurances,  although  the  vead^r 
was  only  tenant  ui  tail,  and  did  not  sufler  a  recovery. '  Pye  v.  ikathtf 
S  Bro.  C.  C.  .595.  Dot  it  has  beea  deCenained,  tlmtan  action  of  c0t«M* 
«loet  not  lie  agafavt  a  dcviaae  npoa  thn  scaiale  offtaadalmt  deflM^ 
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• 
3  W.  SclilLc.  14,  thfi  mncfly  gtven  tiy  tlMt  stalnte  being  confined  tv 
caacs  wkefe  sn  acttoo  of-debt  lien.    Wiliom\,  KmiUeVy  7  Ktist,  1^.    Au 
action  for  breach  of  a  cov^twat  fer  tide,  will  not  be  barred  by  the  bank* 
niptcy  and  certificate  of  tlie  oovenanlor,  aMiough  tlie  caatie  of  action 
accmed  liefbre    the  bankruptcy.      Hammond  v.  Tanlmw,  7T.  K.  6r^. 
MUU  w.Atirieij  1  H.  Kl.  4.S8.    4  T.  11.  94.    Where  there  is  any  fraud  or 
concealfloeni  practised  by  the  vaKlor,  the  pardMser  may  brinfi:  an  action 
on  the  caie,  io  the  nature  of  an  action  of  deceit.    Bnt,  as  a  jndgment  ob* 
tained  after  die  death  of  the  vendor,  in  an  action  of  tiiis  kind,  can  only 
ehange  his  personal  pmpei-ty  as  a  nmple  contraet  debt,  and  will  not^ 
except  under  very  partioaUir  circumstances,  aft'ect  his  reiri  assets ;  a  bill 
in  doBcery  wilt,  in  roost  cases,  be  found  a  better  remedy :  it  will  lead  to 
a  better  diaoovt  ry  of  the  concealment,  and  the  eircumstnnees  attending 
it ;  and  may «  in  some  cases,  enable  the  court  to  create  a  tru«r  in  favour 
of  tlie  injured  porcliaser.    It  has  been  observed,  that  tiie  circumstHnee 
of  a  conrt  of  eqaity  requiring  the  vendor,  in  such  case,  to  be  averted 
withsoch  fraudnleut  concealment,  raises  a  strong  presumption,  that  with- 
out proof  of  it,  the  purcloser  could  not  have  been  relieved,    i  FonbU 
Tr.  £q.  b.  1.  c.  5.  s.  8.     And  in  tiie  case  of  Murdiug  v.  Nekfun^pef  (Nels. 
Ch.  Rep.  118.     )t  Ab.  £q.678,  pi.  !•)  such  proof  was  requiixnl,  and  an 
issue  was  directed,  to  ascertain  whether  the  vendor  did  or  did  not  know 
of  tiie  incumbrance,  which  affected  the  land,  but  to  which  his  covenant 
did  not  extend.    The  court  of  chancery,  however,  will  not  compel  the 
Derformaoce  of  a  covenant  for  furtiier  aMurance,  unless  the  transaction 
be  free  from  all  objection*    Johuen  v.  Noit,  1  Vern.  S7l.    If  the  express 
covenants  for  the  title  be  not  broken,  the  purchaser's  money  cannot  be  re* 
covered  back  at  law.  Bra  v.  Uolbecky  Doug.  d54.   And  a  corrt  of  equity 
proceeds,  in  cases  of  this  kind,  npon  the  same  prnieiple  as  a  court  of 
kw:  for,  unkas  there  is  fraud  in  concealing  the  defi*ot  in  the  title,  the 
conrt  will  not  interfere.    See  1  Fonbl.  Tiv  £q.  379.  n.  (h).    Urm$toH  t. 
Arte,  in  Ch.  tat  Nov.  1794. 

With  respect  to  the  persons  who  are  bound  io  enter  into  these  covenantt^ 

it  may  be  observed  m  geaenal  that  all  persons,  who  convey  lands  whereof 

they  are  seised  to  their  own  use,  are  boond  to  enter  into  the  usual  cove* 

nants  lor  the  title  of  the  lands  conveyed.    But  where  an  estate  is  sold  by 

tnntees  under  a  will,  and  tiie  money  is  to  be  applied  in  payment  of  debti| 

^.  and  tiie  residue  is  given  over,  a  purchaser  is  not  entitled  to  any  co- 

veasnts  for  tlie  title,  because  no  tine  can  well  b^  drawn  as  to  the^vmihcm 

which  would  make  a  person  liable  to  covenant ;  and,  therefore,  if  this  rula 

were  not  settled,  a  person  who  only  took  51,  might  as  well  be  reqnired  to 

eoveaaat,  as  one  who  took  a  large  sum.    ^ofeejmm  v.  Duehem  nf  Rutltrndf 

3  Ves.  jun.  23d.  504.  affiranedin  Uom.  Froc.  8  Bro.  P.  C.  145.  £t  vid.  Lh^^ 

V.  Grf^l^  3  Atk.  S64.    The  same  nile«pplies,  where  an  estate  is  sold  fov 

siaiilar  purposes  under  an  m*der  of  a  court  of  equity.  3  Ves.  jun.  505,  50(^ 

la  both  these  cases,  therefore,  the  purchaser  is  only  entUUd  to  a  covenant 

(Wmq  the  vemfers,  thattiiey  have  done  no  act  to  incumber  the  estate.    But 

it  faas'slways  been,  and  still  is,  the  practice  of  the  profession,  to  make  all 

^  eaimM  f «e  fmst,  whose  shares  are  in  anywise  considerable,  join  in  co- 

^^naaiB  for  the  title,  according  to  their  respective  interests.    Siigd.  Law 

Vend.  331.  In  conveyances  by  ttie  crown,  a  pnrcliaser  is  not  entitled  to  any 

<evcaantsfor  the  title  ;and' where  an*  estate  is  sold  by  assignees  of  a  bank* 

npt,  the  parahaser  is  only  entitled  to  a  covenant  from  the  assignees,  tliat 

tbey  have  done  no  act  to  Incnmber.    But  the  bankrupt  usually  enters  into 

eovesants  for  the  tiUe ;  and  he  is  always  made  a  party  to  the  conveyance 

et  bis  estate,  to  prevent  the  difiieulty  which  the  purchaser  might  other* 

^>«e  esperiencein  proving  the  title.    Idem,  333. 

.  As  to  covenants  in  geneial,  see  Shep.  Touch,  c.  7.  p.  160.    Com.  Dig. 

bt.  Govenwit.    Selw.  N.  P.  chap.  13.    That  a  covenant  can    only  be 

seated  by^ced,.  but  it  any  as  well  be  bv  deed-poll,  (the  party  being 

aamad  io  the  dted,  Gtten  v.  Home,  1  Sulk.  197.)  as  by  imlcntnrp,  see 

IRoU.  Abff. 517.    Fits.  N.B.  145.:  and  where  lands  are  conveyed  by 

nMeatnreto  twe>persoBs,  and  one  of  them  does  not  seal  the  deed,  yet  if 

w  sateis  opoB  ilic  land,  and  accepts,  the  deed  in  other  matters,  he  will 

7|^^4MMi  by  thecovenants  contained  in  it.    Ant.  «30  b.  p.  «30.    That  no 

^*^B*Kal  worda  arenecessory  to  the  (Teation  of  a  covenant,  bnt  that  an^ 

^eidS|  which  shew  tiie  intention  of  the  parties  to  enti-r  into  a  covenaoL 

^  besafficient  for  that  purpose,  see  1  Ves.  316.    HMi$  v.  Cmrr,  3  Mod. 

*^>    H^tfffawwT.  GsdirtngtfoA,  1  Ves.  511.    Ittat  covenants  are  to  be  coa- 

^^edaceardiug  to  the  obvious  intention  of  tlie  parties,  as  collected  from 

"»'«hok«siittfttof  ibe  Mitniment,  $»  Mi^9djgii$ilmt  H  ew:€ju$ntibu9, 
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and  teeordiBg  to  the  retioiMble  aane  of  the  words,  lee  Plowd.  529,  cited 
lo  Jgguiden  V.  May,  7  East.  S41. :  and  if  there  be  any  ambiguity,  then  each 
constroction  shall  be  made  as  is  most  strong  acainst  the  covenantor ;  for 
he  might  luive  expressed  himself  more  clearly.  Fmii  v.  Jftntdtfw,  1  N .  R.  78. 
That,  in  respect  of  joint  and  several  covenants,  it  has  been  determined, 
that  if  two  lessees  covenant  jointly  and  severally  at  the  bef^innini*  of  a 
lease,  these  words  extend  to  all  their  subsequent  covenants,  notwithstand- 
ing the  intervention  of  covenants  on  the  part  of  tlie  lessor,  see  Dnki  ^ 
I^artkMmberUmd  v.  Errimgtw^  5  T.  R.  529.    And  where  a  person  covenanii 
with  two  or  more  persons,  and  with  each  of  them,  if  each  of  the  co- 
venantees takes  a  several  interest  or  estate,  the  covenant  is  aevenl.    But 
where  the  interest  is  joint,  the  word  *'  each**  makes  no  difference,  and  don 
not  constitute  a  separate  covenant.    Stmgtiffa  oosf,  1  Co.  119.     ihJu  #/ 
NorthMmberlmd  v.  Eningtom^  supn.    Andermm  v.  MartrndaUy  1  East,  497. 
And  in  a  late  case  it  was  held,  that  a  covenant  with  two  and  every  of 
them  was  joint,  though  the  two  were  several  parties  to  the  deed.    JSmIA- 
€»te  V.  Hoore,  Bart.  3  Taunt  89.    For  there  is  a  great  deal  of  difiercnre 
between  covenants  where  the  parties  covenant  jointly  and  separately,  and 
where  they  covenant  with  them  and  every  of  tliem  :  in  the  former  ca^e 
the  covenantees  clearly  have  separate  actions.    Per  Lawrence,  J.   Id.  90. 
That  covenants  real,  which  are  those  thai  have  for  their  object  some- 
thing connected  with  land,  and  are  said  to  run  with  the  hind,  as  they  de- 
scend to  the  heir,  and  are  transferred  to  the  purchaser  by  the  conveyaore. 
bind  all  claimiog  under  the  grantor  or  lessor,  both  his  real  and  personal 
representatives,  see  ante,  384  b.  p.  306.  1  Rol.  Abr.  5f  l.    Cro.  Car.  bO$. 
b05.    Sir  W.  Jones,  406.    Sfen€er*»  Mse,  5  Co.  17  a.    Palmer  ▼.  Edw€rii^ 
Dong.  186.    And  a  court  of  equity  will  give  its  assistance  to  an  assignee 
against  all  persons  claiming  under  the  grantor  of  an  estate,  to  procaie 
him  the  benefit  of  the  covenants  contained  in  the  grant,  which  run  with 
the  thing  granted,    Uolme$  v.  Aurfcfey,  1  Abr.  Eq.  *J7.    So,  on  the  other 
hand,  where  a  covenant  is  entered  into  by  the  grantee  or  lessee,  wbtrfa 
reUites  to  the  land,  it  will  in  like  manner  run  with  the  land,  and  charge 
the  representatives  or  assignees  of  such  grantee  or  lessee;  and  tiie 
grantor  or  lessor,  or  their  ncirs,  may  at  any  time  bring  an  action  on 
such  covenant.    Gilb.  Law  of  Gov.  c.  11.    Ante,  Sl6a.  b.  p.  88,  89. 
It  is  not,  however,  sufficient  that  a  covenant  is  concerning  the  laud ; 
'  but,  in  order  to  make  it  ran  with  the  land,  there  must  be  a  privity  of 
estate  between  the  covenanting  parties.    Per  Lord  Kenyon,  H^eb^  v. 
RuteeUf  3  T.  R.  393.    SUfkes  v.  KussrU,  Id.  678.    1  Hen.  Bl.  5€/i.    It 
seems,  therefore,  that  if  the  estate  was,  at  the  time  of  the  conveyance, 
mortgaged  in  fee,  and  the  purchaser   should  eitlier  into   a  covemot 
rospectJUK  the  land  with  the  vendor,  the  covenant  would  not  bind  the  as- 
signees of  the  hind,  but  would  be  a  mere  covenant  hi  gross ;  for  the 
vendor  would,  in  contemplation  of  law,  be  a  mere  stranger,  and  cons^ 
quently  there  could  be  no  privity  of  estate  between  him  and  the  par- 
chaser.    And  even  where  there  is  a  privity  of  estate  at  the  time  of  the  os- 
venant,  yet  if  a  subsequent  purchaser  do  not  take  the  estate  of  the  ori- 
ginal purchaser  he  will  not  be  bound  by  the  covenant.    Sogd.  Law  Vend. 
410.     This  occurred  in  the  late  case  of  Roach  v.  iVadkem :  where  an 
estate  was  conveyed  to  such  uses  as  the  purchaser  should  appoint ;  and  in 
default  of  appointment,  to  himself  in  fee,  vielding  and  paying  to  tbs 
vendors,  their  heirs  and  assigns,  a  perpetual  fee-farm  rent,  which  rest 
the  purchaser,  for  himself  his  heirs  and  assigns,  covenanted  to  pay ;  the 
estate  was  afterwards  conveyed  to  a  purchaser ;  as  it  was  holden  that  the 
purchaser  was  in  under  the  power,  and  not  by  virtue  of  the  first  par- 
chaser*s  estate,  it  was  admitted  on  all  liands,  that  an  action  broii|ht 
against  him  bv  the  original  vendor,  for  the  fee-farm  rent,  vras  not  aiain- 
taiuable,  for  he  had  not  the  estate  of  the  first  purchaser,  but  took  as  if 
the  original  conveyance  had  been  made  to  himself.    6  East.  f89.    And 
where  a  covenant  is  to  do  a  tiling  collateral  to  the  land,  it  does  not  nia 
with  the  land,  for  it  will  not  enure  to  tlie  assignee,  though  named.  Meftr 
rf  Congleton  v.  PattUon,  10  East.  130.    Cottieon  v.  Leitoem,  6  Taunt  ft9. 
It  should  also  be  observed,  that  altlioogh  the  assignee  be  liable  to  the  co- 
venants which  run  with  the  land,  yet  that  circumstance  will  not  disdiar|e 
the  assignor,  who  will  stiU  continue  liable  to  them.    Barnard  v.  GoiicaU, 
Cro.  Jac.  309.    Therefore  a  lessee  cannot  plead  to  an  action  of  eovensal 
for  rent,  an  assignment,  and  tender  by  the  assignee.    Oi^  v.  KemfM, 
4  Tuimt.  642.    And  it  has  been  held,  that  there  is  not  any  distinction  In 
this  respect  between  a  voluntary  ass^igiiment  by  the  lessee  and  a  rom- 
puUory  assignment  by  virtua  of  the  haokxupt  laws.   Jfararf  v.  MUff, 
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4  T.  R.  M.  But  by  the  late  statute  49  Geo.  S.  c.  Itl.  s.  19,  it  is  enacted, 
tiiat  where  a  bankrupt  is  entitled  to  any  lease,  and  the  assignees  slmll  ac- 
cept  the  aame  as  part  of  hb  estate,  the  bankrnpt  shall  not  be  liable  to 
pay  the  rent  accruing  due  after  sndi  acceptance  of  the  same,  nor  be  sued 
m  respect  of  any  subsequent  non-performance  of  the  coYenaots  and 
agreeaie&tB  therein  contained.  If  the  tenant  be  not  assignee  of  the  whole 
term,  be  is  then  in  lact  only  an  nnder-tenant,  and  is  not  liable  to  any 
action  of  covenant.  Ho^ord  y.Haichj  Dong.  182.  Etvid.  Derby  {Earl) 
V.  Tmylar^  1  East.  50S.  And  it  has  been  determined  that  the  devisee  of  an 
eqaitable  estate  is  not  liable  as  assignee.  The  MuffoTj  ffc,  of  CtarUde  ▼• 
Blamirtfy  8  East.  487*  As  to  implied  covenants,  see  ante,  p.  S&i,  S53. 
n.(K). 

The  last  part  of  a  deed  is  the  conclusion,  which  mentions  the  execution 
of  the  deed,  and  the  date  either  expressly,  or  by  reference  to  some  day 
and  year  previously  mentioned.*— [£d.] 
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CHAP.  XXX VI. 


6F  TiiC  SEVERAL  lUNlM  OF  DEED6  OR  CONTVKYAKCES 
M»  FIR8T  OF  A  FEOFFMENT  AND  UVERY  OF  SEISIN. 


9a.     . 

For  the  antiqiiity  of 
FeoffmeDts,  see  the 
■ecoud  part  of  the 
Institutes,  Marie- 
bridge,  ca.  9.    8  E.  3. 
f4.    18  H.  6.  14. 
59  H.  6.  39. 
(*)  Genesis  9S. 


Feoffment  is  derived  of  the  word  of  strt  feodum, 
qma  est  donatio  feodi  (a)  ;  for  the  ancient  writers  of  the  law 
called  a  feoffment  donatio,  of  the  verb  do  or  dedi,  which  is 
the  apteat  word  of  feoffment  (1).  And  that  word  EphroD 
U8ed(*)y  when  he  infeoffed  Abraham,  saying,  I  give  thee 
tiie  field  of  Machpelah  over  against  Mamre,  and  the  cafe 


(l)  See  more  as  to  the  word  feof'     p.  S.    f  Inst  110. 
mad,  in  Mad.  Form.  Angl.  Dissert.      9  a.] 


— [Hargr.  n.  5. 


(A)  The  general  natnre  of  deeds  haTlag  been  explained,  we  now  cone 
to  consider  ueir  seTerai  species,  together  with  their  respective  incidena 
and  qualities.  All  deeds  b^  which  lands  or  tenements  may  be  conveyed, 
derive  their  effect,  either  from  the  common  law,  or  from  the  statute  of 
uses.  Of  conveyances  by  the  common  law  some  may  be  adled  original  or 
primary,  which  are  those  by  means  whereof  the  estate  is  originally  created 
or  arises :  others  are  derivative  or  secondary,  whereby  an  eatate,  aheidy 
created,  is  enlarged,  restrained,  transferred,  or  extingnishcd.  Original 
conveyances  are,  1.  Feoffinents ;  S.  Gifts ;  3*.  Grants ;  4.  Leases ;  5  Ex- 
changes ;  6.  Partitions.  Derivative  conveyances  ate,  1.  Releases ;  f .  Cob« 
firmations ;  3.  Surrenders ;  4.  Auignments ;  5.  Defeaxanccs.  A  tUrd  clasi 
which  are  used  not  to  convey,  bnt  to  charge  lands,  and  to  discharge  tbcm 
again,  are,  1 .  Bonds ;  2.  Recogniiances  \  3.  Dcfcaiances  on  Bonds.  4  Cra. 
Diff.  100.101. 

A  feofiment,  which  is  evidently  taken  from  the  hrtte  ieMioHm  of  tlie 
feudal  law,  originally  si|piified  the  grant  of  a  feud  or  fee,  bnt  by  costoia 
it  came  afterwards  to  signify  a  grant  of  a  free  inheritance  to  a  man  sod 
hii  hein ;  respect  being  mid  rather  to  the  perpetuity  of  the  estate  granted, 
than  to  the  feudal  tenure.  Mad.  Form.  Dissert.  4.  A  feofiment  can  ooly 
be  made  of  corporeal  hereditunents  of  which  the  actual  poaaession  may 
be  delivered  to  the  feoffee :  for  which  reason  corporeal  hereditaments  ars 
aaid  to  be  things  that  lie  in  livery.  Infra,  9  a.  This  mode  of  conveyanccy 
although  it  might  formerly  have  been  made  bv  word  without  any  writing, 
yet  was  usuallv  made  by  writing ;  and  it  was  then  called  a  deed,  or  efaarttf 
of  feofibent.  shcp.  Touch.  t03.  But  the  mere  signuig  and  sealing  a  deed 
of  feoffment  was  not  sufficient  to  pass  an  estate  of  fr^old,  onless  it  wsi 
accompanied  with  a  formal  delivery  of  the  possession,  which  was  called 
livery  of  seisin ;  without  which  the  feoffee  had  but  an  estate  at  will.  Post, 
48  a.  This  livery  of  seisin  is  no  other  than  the  pure  feudal  investitiire» 
and  was  adopted  in  England  for  the  same  reason,  namely,  that  the  pro- 

£rietor  of  each  piece  of  land  should  be  publicly  known,  in  order  that  tbe 
»rd  might  be  always  certain  on  whom  he  was  to  call  for  the  military  ■er* 
vices  that  were  due  for  the  land ;  and  that  strangen  might  knowagaloit 
whom  they  were  to  bring  their  praecipes.  5  Co.  84  b.  Piowd.  30C«  ^^' 
Com.  311.  With  respect  to  the  operation  of  a  feoffinent,  ace  iafr*i  9** 
and  the  note  there.— [£d.j 


tfaeretn  I  ^e*M€,  ted  M  Ikeireesin  the  fidd  and  thebopiira 
romd  flbdut ;  idl  Which  were  made  esre  utfto  Abraham  for  a 
pesatisAtm,  'm  the  presence  of  mafty  witnesses. 

By  a  f^ffaaenl  the  corporeate  fee  is  cenfeyed,  and  it  firo- 
perly  betrtenetfa  a  e^nv^jranee  id  fee,  as  our  author  himself 
aaith(*)^  in  his  Chapter  of  Tenant  for  life.    And  jet  some^  (*)  Vid.  tect.  57. 
times  improperly  it  is  called  a  feoffment  when  an  estate  44E.  s*4?.^Seci 
of  fi«ehcM  only  doth  pass :  done  est  name  general  phis  ^e  ^^''^f^'J^ 
§Ctd  fetfffmentf  car  done  eit  general  a  toute  chases  ntoehks  sect.  S5d. 
cf  nieni  moMet,  Jt&ffmeni  esf  riens  forsqne  del  soyle.    And 
note,  (here  is  a  difference  inter  cartam  ei  factum ;  for  carta 
is  ^intended  a  cbaktef  which  doth  touch  inheritance,  and  so  ii  *0  b» 

not  /actum,  unless  it  hath  some  other  additions  {%). 


nN>re 


A  deed  of  feoffment  is  pr6perly  called  chartafeoffamenti  {S\  36  a, 

and  jel  if  such  a  deed  be  denied,  the  plea  is  non  est  fdc-^ 
turn* 

JUttletoB  (sect  1.)  saith,  ^  In  all  feaffmenU  omJ  graxilsJ^  9  •• 

Here  he  gitedi  the  «eofihient  die  first  phce,  as  die  aacieiil  jlf^^"^  '^  ^1^* 
and  the  most  necessary  conveyance,  both  for  that  it  is  so- 
lemn and  public,  and  therefoie  best  remeasbered  and  proved, 
(a)  and  also  for  tliat  it  deareth  all  disseisins,  abatements,  in-  (a)  Vid.  sect  $9ic6(h 
tmsions,  and  other  wrongful  or  defeasible  estates,  where  the 
entiy  of  die  feoffor  is  lawful  (b),  which  neither  fine,  recoreiy, 
nor  bargain  and  sale  by  deed  indented  and  inroUed  doth. 
And  here  is  implied  a  division  of  fee,  or  inheritance,  viz. 
fi^into  corporeal,  as  lands  and  tenements  which  lie  in  livery,  {b)  Mirror,  cap.  s. 
compfehended  ia  this  word  fieoffment,  and  may  pass  by  livery  ^^[]  ^f '  Bracuhb. ;. 

by  deed,  or  without  deed,  which  of  some  is  called  hareditas  ^}\^\^1  ^^*'  , 
•^  '  ^  ^         .  Fleta,  lib.  5.  cap.  1, 

eorporata,  and  hieorporeal.  (which  lie  in  grant,  and  cannot  e.  i5.  Briuon,  84. 
pu.  by  liv«7,  but  by  deed,  »  advo„*«„,  con«,oM,  kc.  md  H^;  ,'4  v^f  ."il 
of  some  is  called  lusrtditus  incorporaia,  and  by  the  delivery  com.^i7i!^''i^^ 


<«)  See  fcrtter  as  to  tlie  distnic-  and  Mad.  Hi«t.  Exch.  Pret.  £p. 

tion  between  ehartennnd  deeds,  and  p.  8. — [Hargr.  n.  1.  9  b.] 

the  Tartom  other  names  of  writings  •    (S)  For  the  formal  parts  of  a  deed 

before  and  since  the  Oonqneat,  in  of  feoffhient,  see  ant.  6  a.  (p.  240.) 

Mad.  Form.  Angl.  Desert,  p.  f.  — [Hargr^  n.  2.  36  a.] 

(B)  And  it  tarns  all  other  estates  into  rights^  so  tliat  a  fine  levied  by 
ihc  feoffor  to  the -feoffee,  or  by  the  latkr  to  a  stranger,  will  bar  them,  if 
not  avoided  within  the  time  prescribed  by  the  statnte.  Watlc.  Conv.  95. 
S  B1.  Com.  975.  9  Ler.  5f.  See  farther  as  to  the  advantages  of  tUs 
mode  of  coaveysnce,  ialjra,  49  a.  aa4  the  iiotss  ltov.*^££<i*J 


Grange. 
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of  the  deed,  the  freehold,  and  iaheritaiiGe  of  such  iidieritancey 
aa  doth  lie  in  grant,  doth  pass)  comprehended  in  this  word 
Grant.  And  the  deed  of  incorporeate  inheritances  doth  equal 
the  livery  of  corporeate.  And  therefore  Littleton  saith,  in  all 
Mhrror,  ca«  5.  Met.  !•  feoffments  and  gnntSf  JutrediiuSf  alia  carpondis,  aBainctfr- 

BnttoDy  cap.  34.  ^.  .  "■ 

poralts :  corparaas  e$t,  qu^  tangt  patett  et  videri ;  ineorpora- 
liSf  qua  tangi  non  poiesij  nee  videri. 

lilTTLETON.        A'ND  it  is  to  be  understood,  that  in  a  lease  for  years,  bg 
[Sect.  59.  48  a.]    j-^j  ^^  without  deed (4),  there  needs  no  livery  of  seisin  (c)  to 

1.  Uoery  of  snsm  nc'  -     ,  _       ,  ■        .        -i.  .      ^ 

tetaary  to  a  ftoffmifd.   he  made  to  the  lessee,  out  he  may  enter  when  he  Will  by  force 

of  the  same  lease.  But  of  feoffments  made  in  the  country, 
or  gifts  in  tail,  or  lease  for  term  of  life ;  tn  such  cases  vchert 
a  freehold  shaU  pass,  if  it  be  by  deed  or  without  deed,  it 
behoveth  to  have  livery  of  seisin* 

m 

48  a.  .  '<  livery  of  seisin.**    (5)  Traditio,  or  deliberatio  seidna^ 

41  £*.  s!  17.   40  Am.  '^  ^  solemnity,  that  the  law  requireth  for  the  passing  of  a 
^2v*^"'«'  2E.3.4.  freehold  of  lands  or  tenements  by  dehvery  of  seisin  thereof. 

43  K.  3.    reon.  51.  , 

PI.  Com.  to  a.  &       (e)  Intervenire  debet  solennitas  in  mutatione  liberi  tenementi, 
(Ante,  S16.)'  '  ne  contingot  donationem  deficere  pro  defectu probationis(6), 

(e)  BractODy  lib.  f  • 

«■?•  ^«  (4)  See  ant.  vol.  1 .  p.  630.  n.  (6).  wonld  become  tniuferrable  by  p«- 

(5)  For  the  origin  and  history  of  rol  only,  withoni  any  solemnity 
the  transfer  of  lands  by  livery  of  whatever.  To  prevent  the  incoo- 
selsin,  see  t  Bl.  Com.  311.  Mad.  veniences  iHiich  might  arise  from 
Form.  Anvl.  Dissert  9.  and  Spelm.  a  mode  of  conveyance  so  uncertsin 
Gloss,  ana  Dn  Frcsn.  Gloss,  voce  in  the  proof,  and  so  liable  to  lob- 
inveilt^iini.— [Hargr.  n.  f.  48  a.]  constraction    and   abose,   it  was 

(6)  But  since  the  introdaction  of  enacted  in  the  same  session  of  par- 
uses  and  tmsts  and  the  statote  of  liament,  that  an  estate  of  freehold 
S7  H.  8.  for  transferring  the  pos-  sbonld  not  pass  by  bargain  and  sale 
session  to  the  use,  the  necessity  of  only,  unless  it  vras  by  indeotare 
livery  of  seisin  for  pausing  a  ii^e-  inroUed.    See  27  H.  8.  c  16.    The 
hold  m  corporeal  hereditaments  has  objects  of  this  provision  evidently 
been  almost  wholly  superseded,  and  were,  first,  to  force  thecoatnct* 
in  consequence  of  it  tlie  convey-  ing  parties  to  ascertain  the  trrms 
ance  by  feoffment  is  now  very  littJe  of  the  conveyance  by  redncing  it 
in  use.    Before  the  statute  «f  uses  into  writing ;  secondly,  to  maketbe 
equitable  estates  of  freehold  might  proof  of  it  easy  by  requiring  their 
be  created  through  the  medium  of  seals  to  it,  and  consequently  the 
tmsts  without  livery,  and  by  the  presence  of  a  witness ;  and  lastly, 
operation  of  the  statute  legal  estates  to  prevent  the  frands  of  secret  ooo- 
of  freehold  may  now  be  created  in  veyances  by  substituting  the  more 
the  sanfe  way.    Those  who  framed  effectual    notoriety    of  inroliMBt 
the  statute  of  uses  evidently  fore-  for  the  more  ancient  one  of  livery, 
saw,  that  it  would  render  livery  But  the  latter  part  of  this  provision, 
unnecessary  to  the  passing  of  a  which,  if  it  had  not  been  evaded, 
freehold,   and  that  a  freehold  of  wpuld  have  introduced  abnost  an 
such  things  as  do  not  lie  in  grant  universal  register  of  conveyances  of 


(C)  Seisin  is  a  technical  terra,  to  denote  the  completiou  of  that  investi- 
ture, bv  which  the  tenant  was  admitted  into  the  tenure,  and  witJiont  ixhich 
no  freehold  could  be  constituted  or  pass,  /'cr  Lord  Msnsfieldj  1  Bcrr, 
1(J7.— t£d.J 
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And  there  be  two  kinds  of  livery  of  scirin,  viz.  a  Hvery  in 
fd;decd,  and  a  livery  in  law.     A  livery  in  deed  is  when  the  LheryU  deedfefimed. 
jfeoffor  taketh  the  ring  of  the  door,  or  turf  or  twig  of  the  ^^^'pf  j™^^;^.''  Britt. 
land,  and  delivereth  the  same  upon  the  land  to  the  feoflfee  in  ^^'^^^^^^^^^^^ 
name  of  seisin  of  the  land,  8lc.  per  kostium  ttper  hoipamet  15. 
annulum  vel  perfuiiem  vel  bacubim,  i^c. 

A.  seised  of  an  house  in  fee,   and  being  in  the  house^ 
fejsaith  to  B.,  I  demise  to  you  this  house  for  term  of  my  We  Co- 26-  Sharps 
life ;  this  is  a  good  beginning  to  Tunit  the  state,  but  here. 
vaDtedi  livery  (7).     A  livery  in  deed  may  be  done  two  man- 
ner of  ways.     By  a  solemn  act  and  words ;  as  by  delivery  of  ^^"^J^f" 
the  ring  or  hasp  of  the  door,  or  by  a  branch  or  twig  of  a 

ttcc.  or  by  a  turf  of  ihe  land,  and  with  (f)  these  or  the  like  C/)Seeof  thisrowo 

•'  sect  6a 

words,  the  feoffor  and  feoffee  both  holding  the  deed  of  feoff-  ^^  roI.  Abr.  r.) 

roent,  and  the  ring  of  the  door,  hasp,  branch,  twig,  or  turf; 
and  the  feoffor  saying,  Here  I  deliver  you  seisin  and  posses- 
Aoo  of  this  house,  in  the  name  of  all  the  lands  and  tene- 
ments contained  in  this  deed,  according  to  the  form  and  effect 
of  this  deed;  or  by  words  without  any  ceremony  or  act (8);  orhywardtwUhmit 
IS  the  feoffor  being  at  the  house  door,  or  within  the  house,  ^^^  ^^^ 
Here  I  deliver  you  seisin  and  possession  of  this  house,  in  the  41  Ass.  p.  10.  38  Am. 

i.     II    1      1       1  J  A  ,     p.  J.    38  E.  S.  11« 

name  of  seisin  and  possession  of  all  the  lands  and  tenements  39  Au.p.i9.  S6  Am. 
contained  in  this  deed  ;  et  M  de  similibus:  or.  Enter  you  into  ^^^^^J  ^^'  6'c^!«6, 
this  house  or  land,  and  have  and  enjoy  it  according  to  the  Sharp's  case, 
deed :  or,  Enter  into  the  house  or  land,  and  God  give  you 
joj :  or,  X  am  content  you  shall  enjoy  this  land  according  to 
the  deed ;  or  the  like.     For  if  words  may  amount  to  a  livery 
widiin  the  view,  much  more  3hall  it  upon  the  land  (9).     But  (Post,  37.  Cro.  Jam. 
if  a  man  deliver  the  deed  of  feoffment  upon  the  land,  this 

the  freehold  in  the  case  ofcorpo-  than  three  years,  or  declaring  tmsts 

real  hereditaments,  was  soon  de-  of  them,  otJierwise  than  by  writing. 

feated  by  the  invention  of  the  con-  See  post,  11 1  b.— [Hargr.  n.  3. 48  a. 

▼eyance  by  lease  and  release,  which  (3lo).] 

ipnrag  from  the  omission  to  extend  (7)  "  9  Rep.  13.  TTummghgood'r 

the  sutate  to  bargiuns  and  sales  cose."    Hal.  MSS.— [Hargr.  n.  4. 

for  terras  of  years;  and  the  other  48  a.] 

parts  of  the  statntewere  necessa-  (8)  *' 43  Ass.  10.    18  H.  6.  16. 

rily  ioeffectnal  in  oar   courts    of  A.  makes  charter  of  feoffment  to 

^nity,  because  these  were  still  left  nses  to  B.,  and  B.  being  on  the  land, 

at  liberty  to  compel  the  exeention  A.  says,  /  amcmtentf  you  shall  have 

of  tnists  of  the  freehold  though  this  house  and  'land  according  to  the 

created  withont  deed  or  writing,  dted  made  to  you  ;  it  is  not  livery, 

Tbe  inconveniences  from  tliis  in-  because  it  imports  only  assent  and 

safficiency  of  the  statute  of  inrol-  is  fntnre.    H.  6  Jac.  Ittaund's  case, 

■«nt»  are  now  ui  some  measure  Ley  n.  3."  Hal.  MSS.— See  i«y  «.. 

prevented  by  the  29  Ch.  «.  c.  3.  — [Hargr.  n.  5.  48  a.  (311).] 

which  provides  against  conveying  (9)  But  Cro.  Jam.  80.  and  Ley  f^ 

|By  bods  Of  hereditameiita  for  mora  fcem  coa^-*[H  ^S^*  ^*  ^*  ^^  M 
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amovald  lo  no  livery  of  tke  land,  for  k  lialh  anollier  opera- 
49  E.  9.  tU.  Feolf.  51*  tioD  to  take  effect  88  a  deed :  but  if  be  delnrer  ibe  deed  ttpon 
(9  Co.  136  h.  1  Leon.  ^  ^^^  i^  name  of  seisin  of  all  the  lands  contained  ia  the 
^^*^  deed^  tbit  is  a  |^od  livery  :  and  so  are  other  books  intended 

tfiat  treat  hereof,  that  the  deed  was  delivered  in  name  of 
seisin  of  that  land.  Hereby  it  appeareth,  that  tlie  delivery  of 
any  diing  upon  the  land  in  name  of  seisin  of  that  land,  though 
56  E.  9.  Rot.  Pari,    it  be  nothing  concerning  fte  land,  as  a  ring  of  gold,  is  good, 

and  so  hath  it  been  resolved  by  all  the  judges ;  and  so  of  the 
like. 


aaao. 


49  b.  Note,  there  is  a  diversity  between  livery  of  seisin  of  land, 

irorSiI'*  ^*  "'**^*^         and  the  delivery  of  a  deed  ;  for,  if  a  man  deliver  a  deed  with- 
^rnsity  herein  as  to  ,  out  saying  of  any  thing,  it  is  a  good  delivery,  but  to  a  livery 

of  seism  of  land  words  are  necessary ;  as  takmg  in  nis  haaa 
the  deed,  and  the  ring  of  the  door  (if  it  be  of  an  bouse)  or  a 
turf  or  twig  (if  it  be  of  land)  and  tlte  feoffee  laying  his  hand 
on  it,  the  feoffor  say  to  the  feoffee,  Here  I  deliver  to  yoa 
seisin  of  this  bouse,  or  of  this  land,  in  the  name  of  all  the 
land  contained  in  this  deed,  according  to  the  form  and  efiEect 
of  the  deed  (as  hath  been  said)  :  and  if  it  be  without  deed, 
then  the  words  may  be.  Here  I  deliver  you  seisin  of  ihis 
house  or  land,  Sec.  to  have  and  to  hold  to  you  for  life,  or  to 
you  and  the  heirs  of  your  body^  or  to  you  and  your  beirs  for 
ever,  as  the  case  shall  require. 

Rntli,esp.  4.yer.7,8.       When  the  kinsman  of  Elimelech  gave  unto  Boas  the  par* 
Dent.  S5.  9,  10.  ^^|  ^f  j^^^j  ^j^^^  ^^.^^  Elimelech's,  he  took  off  his  shoe,  and 

gave  it  unto  Boas  in  the  name  of  seisin  of  the  land  (after  the 

manner  in  Israel)  in  the  presence  and  with  the  testimony  of 

Oen.  ss.  ver.  11.      many  witnesses.     And  when  Ephron  ihfeoffed  Abraham  of 

the  field  of  Machpelah,  be  said  to  him,  Agrum  trado  tibi,  ^c. 
1  deliver  this  field  to  thee  (d), 

(D)  Among  tlie  ancient  Goths  and  Swedes,  coatneti  for  the  tale  of 
lands  were  made  in  the  presence  of  witnesses  w4io  extended  llie  ctoek  ot 
the  buyer,  while  the  seller  cast  a  clod  of  the  land  into  it,  in  order  to 
give  possession ;  and  a  staff  or  wand  was  also  delivered  fpsra  the  rmdor 
to  the  vendee,  which  passed  through  the  bands  ^  Uie  witnesses.  Stiero- 
hook  De  jure  Sneon.  I.  2.  c.  4.  In  the  times  of  onr  Saxon  ancestors  the 
delivery  of  a  turf  was  a  necessary  soleMnity,  to  establish  a  convej*«cc  of 
lands.  Hicke's  Dihsert  Kpistolar.  83.  And,  to  this  day,  t^  oonveyance 
of  our  copyhold  estates  is  usually  made  from  the  seller  to  the  lord  or  bis 
steward  by  delivery  of  a  rod  or  verge,  and  then  from  theiord  to  tke  pur- 
chaser by  re-delivery  of  the  same,  in  the  presence  of  a  jury  of  tman^ 
*t  Bl.  Com.  313.  The  disuse  of  Uvcry  of  seisin,  and  the  want  of  saf« 
ficieot  notoriety  thereby  occasioned,  have  keen  freqiieatiy  regreltel  Ake 
«Bl.Com.  3J7.    Bac.  Law.  Tracts,  l54.-r{fid.] 
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Albrit  the  deed  be  delivered  upon  the  CTOund,  yet  doth  it  not  ^^  ^' 

v  r      ••       r.i     1     J     r       *  l  *u    *  (6  Co.  86.  Ant%  48*.) 

amount  to  a  Jivery  of  seisin  of  the  land ;  for  it  bath  its  na- 
tural effect  to  make  it  a  deed,   (g)  Donationum  aliaperfecta,  (r)^«t.  lib.s.  ojp.s. 
aiia  incepta  et  non  perfeeia :  ut  ^si  donatio  lecta  fuerii  et  con^  tit.  Fcof.  ic  Falts/si. 
cessa,  ac  traditio  noridum  fuerit  subiecuia.     But  i/  the  deed  ^  Assf  ii^^as  Am.  t. 
be  delivered  in  name  of  seisin  of  the  land,  or  if  the  feoffor  ^^  A»8.  it.   4i  E.  s. 

•  >    ^      1      ^    iv       mi  1        .        ■  •     1      1  1.  17.  6  Co.  J6.  Sharp's 

saith  to  the  feolfeei  Take  and  enjoy  this  land  according  to  cas«.   (Ante,  49  a.) 
the  deed ;  or.  Enter  into  this  land^  and  God  git e  you  joy ;  ^^  ^* 

these  words  do  amount  to  a  livery  of  seisin. 

AUD  if  a  man  will  make  dfeoffment^  by  deed  or  without    lilTTLETON". 
dee<f  (e),  of  lands  or  tenements  which  he  hath  in  dicers  towns    [Sect.  61.  50  a.] 

.       .r     «.  /•      •  •  *    •  y    /*  ^1^     Where  the  Irnndt  lie  in 

fit  one  county,  the  livery  oj  seisin  made  in  one  parcel  of  the  mieemmt^^  Uveryin 

tenements  in  one  town,  in  the  name  of  all  the  rest,  is  suffi-  ^S^umg!d^V^ 

cient /or  all  other  the  lands  and  tenements  comprehended 

within  the  same  feoffment  in  all  other  the  towns  in  the  same 

county  {10).    But  if  a  man  maketh  a  deed  of  feoffment  of  J^^^^IS/^**^ 

lands  or  tenements  in  divers  counties,  there  it  behoveth  in 

every  county  to  have  a  livery  of  seisin  (1 1). 


Vide  Sect.  1,  in  Bridgewater*s  case^  where  a  man  hath  a 


48  b. 


moveable  estate  of  inheritance,  for  example  there  put,  in  13  fnaSeof^moteabu 

acres  :  the  question  is,  where  livery  shall  be  made.     First,  if  f^^-*^?^* 
1       ,  11-  •  i_     f  ^    .      Bridgewatert  ca«e. 

they  be  parcel  of  a  manor,  tliey  may  pass  by  the  name  of  the  (Ant«,  4  b.  i90  b.) 

manor ;  but  if  they  be  in  gross,  then  the  charter  of  feoffment 

must  be  of  IS  acres  lying  and  being  in  tlie  meadow  of  80 


(10)  «  Vid.  11  EUz.  Dy.  283. 
Ceatni  que  u$e  of  three  acres  by 
three  several  feofi'ments  in  one 
county  makes  charter  of  feoffment 
of  all  and  livery  in  one  of  the  acres^ 
it  is  pfirsoant  to  the  statute  and 
passes  all.**  Hal.  MSS.—Tbe  sta- 
tote  meant  is  the  i  K.  3.  c.  1.  which 
empowers  eetiui  que  use  to  make 
efiectnal  feoffments  and  convey- 
auecs  against  his  feoffees  in  tmst; 
and  the  case  cited  was  of  a  feo#* 
ment  before  the  $7  H.  8.  for  trans- 
erring  uses  into  possession.  It  is 
slated,  timt  the  livery  was  made 
by  attorney,  and  that  was  the  canse 
of  tlie  donbt;  it  being  said,  by 
some,  tliat  the  statute  of  K.  3.  ought 
to  be  construed  strictly,  and  to  be 
coufined  to  conveyances  made  by 
tlie  eetiui  que  iis«  in  his  own  person. 


See  Bro.  Feoffment  to  Uses,  28.— 
[Hargr.  n.  1.  50  a.  (SS3).] 

(11)  "  Vid.  Dy.  846.  ««  H.  6. 10. 
If  a  manor  extencfs  into  two  conn* 
ties,  livery  in  that  part  of  the  ma- 
nor which  is  in  one  county,  doth 
not  pass  that  which  is  in  the  other 
county.  So  it  is  with  respect  to 
disseisin."  Hal.  MSS.-*But  Mr. 
Perkins  holds,  that  livery  of  parcel 
of  snc!i  a  manor  in  one  coun^  will 
pass  the  parcel  in  the  other  coanty. 
Perk.  sect.  2£7.  However,  he  ad- 
mits, that  if  one  l>e  disseised  of  two 
acres  in  differait  connties,  entry 
into  the  acre  in  one  of  the  conntics, 
tliougb  made  in  the  name  of  both 
acres,  will  not  extend  to  the  aero 
in  the  other  county.  Perk,  scct^ 
se29.-{Hargr.  n.  2. 50  a.  (324>] 


(£)  .That  ia,  at^ommon  law,  before  tho  29  Cha.  9*  c.  8.— {^ '•) 
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acresi  geoerallyi  without  boundii^  or  describing  of  the  aanie 
Vid.  feet.  1.         in  certainty ;  and  liveiy  of  the  seisin  of  any  IS  acres  allotted  to 

the  feoffee  for  a  year  secundum  formam  cartit  is  a  good  lireiy 
to  pass  the  content  of  IS  acres  wheresoever  the  same  lie  in 
that  meadow.  In  the  second  case,  where  .one  entire  manor 
•  is  separate  and  divided,  as  is  aforesaid,  there  is  no  questioa 
but  the  livery  must  be  made  of  that  manor;  but  in  the  other 
case,  where  two  manors  are  separate,  and  divided  altenm 
vicibuSf  there  the  charter  of  feoffment  must  be  made  of  both, 
and  livery  in  that  manor  which  he  is  seised  of  in  any  one  year 
ucundum  formam  cartm,  and  the  next  year  in  the  other  i^ 
cundum  formam  cartit:  for  there  are  two  distinct  manon^ 
and  several  estates  in  them  (12), 

48  a.  If  divers  pard^ls  of  land  be  contained  in  a  deed,  and  tlie 

^J^JnJII^ctS!^  feoffor  delivers  seisin  o/  one  parcel  according  to  the  deed,  all 
jMit^^coiadii0dui  ihe  parcels  do  pass,  albeit  he  saith  not  (in  name  of  all,  &c.) 
(Post,  30  a.)  13E.  s.  because  the  deed  containeth  all.  And  so,  if  there  be  diven 
ifMidTt  .  feoffees,  and  he  make  livery  to  one  according  to  tihe  deed^ 
veni  /w/ccf,  fa«Mf  the  land  passeth  to  all  the  feoffees  (IS) ;  and  yet  the  plainer 
'  way  is  to  say  (m  the  name  of  the  whol^  or  of  all  the  fe- 

offees) (14). 

9M  a.  If  a  deed  be  made  and  dated  in  a  foreign  kingdoni,  of 

^8. 17.  in  Oimcye*.  ^^  ^jjj^j^  England,  yet  if  livery  and  seisin  be  made,  jecas- 

dum  formam  carta,  the  land  shall  pass^  for  it  passeth  bj  the 
livery. 

48  a.  If  a  man  make  a  charter  in  fee,  and  deliver  seism  for  life 

de^Uui^M^  ^  Wttndwrn  formam  carta,  the  whole  fee-simple  shall  pass,  for 
poBBetike  fee.  *  it  shall  be  taken  most  strongly  against  the  feoffor  (F).  Note, 
AmC«f 4* ^  *^  **^  *^  ^^^^  (cundum  formam  carta)  are  understood 
40^  *b  a'   *^  ^**'   according  to  the  quantity  and  quality  of  the  effectual  estate 

43  An.  so. 

(IS)  **  Vid.  8  E.  t.  Feoffmeoto  notfiiaa  pasMS  to  tbeothen.   I>y* 

111.    livery  by  tlie  lord  of  uy  14.55,'*    HaLM8S^iiargr.B.n 

part  of  tlie  msnor  witlioot  goinc  to  48  a.1 

it ;  bat  emUntif  not  parcel."    Hal.  (14)  ^  15  £.  4. 18.    18  fi.  4.  ll« 

USS.H:Hargr.  n.  5.  48  b.  (314).]  18  H.  6.  9.  SS  H.  6. 1.  40  E.  5. 40." 

(13)  **  Bat  if  it  be  without  deed  HaL  MSSH^Hargr.  n.  8. 48  ■•] 

(F)  And  Uvery  is  not  only  made  for  life,  bat  also  aceordiDg  to  the  hm 
of  the  deed,  that  is,  according  to  the  quantity  and  qmdity  of  thecttMe 
contained  in  the  deed,  which  necesaanly  incladet  an  estate  Ibr  lift. 
Hawk.  Abr.  80.  Bat  where  the  deed  and  the  words  mod  hi  the  livery  ait 
inconsistent,  oothing  passes  by  the  deed.    Ante»  888  b*  p«  9«— £U1 
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contained  io  the  deed.    If  a  man  make  a  lease  for  years  by  ^*^f**  ^^  *f*,?* 
deed,  and  ^deliver  seisin  according  to  the  form  and  effect  of  to  the  deed  i$  void. 
die  deed ;  yet  he  hath  but  an  estate  for  years,  and  the  livery  .j^^^  ^   piowd. 

is  void,  as  litdeton  saith.    So,  if  A.  by  deed  me  land  to  i55.  197.   is.d.  8f. 
"«>         1  ,        .    .,    -.       •     ,     1    ^  A     %>        ,,.    «Rol.Abr.  7.    iCo. 

IS.,  to  have  and  to  hold  after  the  death  of  A.  to  B.  and  his  xtr.  is9.    Cro.  Ja. 

beirs,  this  is  a  void  deed,  because  he  cannot  reserve  to  him-  £iix..iQ  thekioi^s 
•elf  a  particular  estate,  and  construction  must  be  made  upon  ^«»«*»  i"*^''  *[®?R*  * 

,    ,     1      ,  .     1.  Crowe  for  lands  in 

the  whole  deed ;  and  if  livery  be  made  according  to  the  form  London.   Vid.  Fl. 
and  effect  of  the  deed,  the  livery  also  is  void  (6),  because  the 
£▼617  referreth  to  a  deed  that  hath  no  effect  in  law,  and  there- 
fore it  cannot  work  secundum  formam  et  effecium  carta  (15). 
And  so  it  was  adjudged,  et  sic  de  similibus.    (*)  And  it  is  to  /"  case  ^  Uvery  kgat- 
he  observed,  that  neither  the  feoffor  being  absent  can  make  iimi«  be  appointed  fry 
Kveiy,  nor  the  feoffee  being  absent  can  take  livery,  but  by  f^f^^  ^^j^ 

warrant  of  attorney,  by  deed  (h),  and  not  by  parol,  because  sect.  66.  11 U.  4.  n. 

.  ^       t^      ,    ij,,^  19  Ass.  9.     19H.8. 

it  concemeth  matter  of  freehold  ( 1  o).  9  b.   (s  Ro>.  Abr.  a. 

Post,  369.  S  Sid.  61.) 

IF  a  man  maketh  a  deed  of  feoffment  to  another,  and  a    LITTLETON. 
letter  of  attorney  to  one  to  deliver  to  him  seisin  by  force  of  the    [Sect.  66. 5 1  b.] 


(15)  "  Charter  of  feoffincat  An- 
htmdmm  m  die  daU$,  Ruled,  1.  If 
liTery  be  made  the  same  dav  sccim- 
dimi  forwuam  eurUty  it  is  Yoid.  f .  If 
it  was  after  the  day  by  the  feoffor 
fnnself,  it  is  good.  S*  If  there  be 
letter  of  attorney  to  deliver  seisio 
in  the  deed,  or  it  was  at  tiie  same 
time,  and  it  b  delivered  after  the 
day,  yat  it  is  not  good,  because  the 
aothority  was  given  at  a  time  when 
it  was  a  void  charter.  But  4.  If 
letter  of  attorney  be  made  after  the 
day,  and  livery  is  made  according 
to  the  deed,  it  is  good.  Hob.  314. 
Oreemimd  and  TUer,  T.  3  Car. 
Oteen  and  Price,  C.  B.  H.  3  Jac. 
Rot.  S16.  B.  R.  Hemunga  and  Pau- 


efutrdin.  So,  there  is  a  diversity 
between  this  and  a  grant  of  a  re- 
version habendtim  from  a  day  ta 
come,  for  attornment  after  tlie  day 
doth  not  aid  the  grant.  2  Rep.  55. 
Buckier'e  caae."  Hal.  MSS.— See 
Cro.  Jam.  563.  and  153.— [Hargr. 
n.  1.48  b.  (312).] 

(16)  "  AdJQdged,  that  feolTec  be- 
ing absent  cannot  talLe  livery,  nor 
feoffor  being  absent  mal^e  livery, 
by  attorney  by  iiarW.  T.  1659.  Grt^ 
gory  and  Badhowme.  Bat  a  lease 
for  years  may  be  delivered  by  attor- 
ney by  parolj  as  has  been  ouen  ad- 
jadged."  Hal.  MSS.-*[Hargr.  n.  2. 
48  b.  (313).] 


(O)  In  these  two  cases  tlie  livery  of  seisin  is  void,  fbr  the  first  deed 
expressly  gives  a  chattel  only,  and  the  second  gives  a  f^ehold  is  fitiwro, 
and  consequently  is  void  :  and  where  the  sole  purport  of  the  livery  is  to 
make  the  estate  contained  in  the  deed  effcetnal,  it  shall  rather  be  void, 
than  strained  to  give  a  freehold  in  the  first  ease,  or  a  present  estate  in  the 
second,  against  the  manifest  intant  of  the  parties.    Hawk.  Abr.  80.— 

(H)  A  man  may  either  give  or  receive  lirery  by  his  attorney ;  for  since 
a  contract  is  no  more  than  the  consent  of  a  man's  mind  to  a  thing,  where 
that  consent  or  concurrence  appears,  it  were  roost  unreasonable  to  oblige 
each  person  to  be  present  at  the  execution  of  the  contract,  since  it  may 
as  well  be  performed  by  any  other  person  delegated  fbr  tlmt  purpose  by 
the  parties.  But  snch  delegation  or  authority,  to  give  or  receive  livrry, 
Biiut  be  by  deed,  that  it  may  appear  to  the  court,  that  the  attorney  had  a 
coouniasion  to  represent  the  parties  that  are  to  give  or  take  Uvery,  aud 
irbetbcr  tht  aathority  was  punued.    3  Bac.  Abr.  i66."-[  Ed,] 
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51  b. 
(9  Co.  7*.    F.  N.  B. 
156.) 


iame  deed;  yet  if  livery  of  seidn  be  not  exeaded  in  the  life 
of  him  which  made  the  deed,  this  availeih  noihingf  for  thai 
th^  other  had  nought  to  have  the  tenemenh  according  to  the 
'  purport  of  the  md  deed,  before  livery  of  $ei$in  made ;  and  if 
there  be  no  livery  of  eeiwi,  then  ajier  the  decease  of  him  who 
made  the  deed,  the  right  of  these  tenements  is  forthwUh  in  his 
heir,  or  in  some  other. 

** Attorney'*^  is  an  ancient  English  word,  and  signifieth  one 
that  is  set  in  the  turni  stead,  or  place  of  another :  and  of 
these  some  be  private  (whereof  our  author  here  speak^th)  and 
some  be  public,  as  attomies  at  law,  whose  warrant  from  his 
master  is,  ponU  loco  suo  talem  attomatum  suum,  which  setteth 
in  his  turn  or  place  such  a  man  to  be  his  attorney* 

^^And  a  letter  of  attorney  to  one  to  deliver  to  him  seisin  by 
force  of  the  same  deed.**  Here  first  it  appeareth,  that  the 
authority  to  deliver  seisin  (as  hath  been  said)  must  be  by 
deed  (17) :  for  letter  of  attorney  is  as  much  as  a  warrant  of 
attorney  by  deed,  for  Utera  do  signify  sometimes  a  deed,  as 
litera  acquietancut  do  signify  a  deed  of  acquittance,  and 
herewith  (h)  agreeth  Britton. 

£.  Littleton  here  speaks  generally  to  one,  and  few  per- 
sons are  Ctj  disabled  to  be  private  attomies  to  deliver  sdsin; 
for  monks,  infimts,  feme  coverts  (18),  persons  attainted,  out- 
Atto '  ^  ^  i*  E«  ^  lawed,  excommunicated,  villains,  aliens,  &c.  may  be  attor* 

A  feme  may  be  an  attorney  to  deliver  seisin  to  ber 


52  a. 
Vkl.  sect  196. 


(K)  34  E.  S.  tr. 
li  H.  7.  XS.    Britt. 
101  b. 

Wt»  may  be  tfllonuet 
t0  nuUce  Uioenf, 

(i)  «1  E.  4.  IS.  Br. 
Feoffments  bO. 


nies. 


(17)  "  Vid.  1  Aba.  16.  S6  Aas.  29. 
d5  Am.  1.  12  H.  7. 27.  IS  H.  7. 14. 
4  H.  7. 13.  IS  E.  4.  8."  Hal.  MSS. 
•— [Hargr.  n.  1.  52  a.] 

(18)  Id  another  place  Lord  Coke 
cites  a  passage  mm  the  Mirror, 
which  excludes  both  infants  and 
lemes  covert  from  beinj;  attomies. 
Post,  ISU  a.  But  that  is  quite  re- 
concilable with  the  doctrine  here; 
for  there  fMU  attomies  for  pro- 
secuting suits  at  law  are  meanty 
who9c  office  cannot  be  properly  exe- 
cuted without  considerable  know- 
ledge and  discretion ;  but  here  Lord 
Coke  in  the  first  part  of  the  sen- 
tence confmes  himself  to  prtntfe 
attomies  to  deliver  seisin,  which  is 
an  act  so  merely  raioisterial  that  it 
may  be  done  by  the  most  ignorant. 
8ec  the  case  of  Ernie  and  Greaumgh, 
in  3  Atk.  695.  and  1  Ves.  298.  One 
question  in  that  case  was,  whether 


a  power  of  disposing  of  real  estate 
could  be  well  executed  by  an  infant 
feme  covert  of  tlie  age  of  nineteen ; 
and  Lord  Ch.  Harawicke  deter- 
mined against  the  execution  of  titie 
power,  1.  because  he  thought  in 

general  that  tueh  a  power  could  not 
e  well  given  to  an  infant,  the  dis* 
ability  of  infancy  being  stronger 
than  that  of  coverture;  2.  because 
in  tiie  particular  case  it  did  not  ap- 
pear, that  the  power  was  intended 
to  be  given  during  infancy,  the 
power  being  given  aotiritAsfimdM^ 
ctmertwre^  without  the  least  notice 
of  infancy ;  and  3.  because  it  was 
a  power  coupled  with  an  interest, 
the  infant  having  a  trust  in  equity 
for  life,  together  with  the  trast 
of  the  inheritance  subject  to  the 
power. — [Hargr.  n.  2.  62  a.  (332).] 
[See  ant.  vcSU  1.  p.  174.  n*  36.>» 
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hinband,  and  the  husband  to  the  vrVe^  and  he  in  the  re- 
mainder to  the  lessee  for  life  (i). 

3.  It  appeareth  here  that  the  attorney  must  ("Xc^  pursue  his  Mtutnunuehiimdh^ 
warrant,  otherwise  he  doth  not  deliver  seisin  by  force  of  the  jm^jc«i.   '^P^^ 
deed,  as  Littleton  speaketh.    Now  his  authority  is  twofold,  W  }*  Am.  pi.  m. 

.       .  "^  ...  .  S6As».39.  11  H.4.a* 

expressed  m  his  warrant,  and  implied  in  law,  both  which  he  lo  H.  r.    ti  H.7.  3. 

must  pursue.    And  first  of  his  express  authority.    A  roan  75^,.^ ' 

seised  of  Black  Acre  and  White  Acre  makes  a  deed  of  feoff-  tr  Au.  6J.  41  Abb.  10. 

ment  of  both,  and  a  letter  of  attorney  to  enter  into  both  73,^"        '  ^ 

Acres,  and  to  deliver  seisin  of  both  of  them  according  to  the 

form  and  effect  of  the  deed,  and  he  entereth  into  Black 

Acre  and  delivers  seisin  secundum  formam  car(a,  tliis  livery 

and  seisin  is  good,  albeit  he  did  not  enter  into  both,  nor  into 

one  in  the  name  of  both ;  for  when  he  delivereth  seisin  of 

one  secundum  formam  carta,  diis  is  tantamount  and  implieth 

a  livery  of  both.     So,  when  the  feoffment  is  made  to  two  or  (Post,  sioa.  359  a.) 

more,  and  the  attorney  is  to  make  livery  of  seisin  to  both, 

and  the  attorney  make  livery  of  seisin  to  one  of  the  fe* 

offees  secundum  formam  et  effectum  carta,  this  is  good  to 

bodi  (k),  and  yet  in  that  case  he  that  is  absent  may  waive  the 

livery  (19).    If  lessee  for  life  make  a  deed  of  feoffment  and 

(19)  **  Adjod^  accordingly  of  and  C.  conmnctim  et  dirvtim  to  make 

livery  to  one  feottce.  T.  1651 .  B.  R.  livery ;  B.  makes  iWery  in  one  acre 

TroimanUease,  Vid.  M.  31,52  Elii.  and  C.  in  anotlier,  and  adjnd|;ed 

C  B.  TrevUiitm't  eau,   A.  seised  of  i^ood.  Entered  M.  30,  31  EUz.  Rot. 

two  acres  makes  lease  of  one  acre  2908.    Vide  Beodl.  n.  13.  M.  3'i^ 

to  B.  for  years,  and  afterwards  33  Eliz.  1868."  Hal.  MSS.--^rgr. 

makes  charter  of  feoffraeot  of  both  a.  3. 52  a.  (333).] 
acres  and  letter  of  attorney  to  B. 


(I)  Bnt  seisin  can  be  delivered  by  attorney  only  when  the  feoffor  is 
§id juris;  for,  if  the  feoffor  be  an  infant,  feme  covert,  or  the  like,  livery 
shoidd  be  made  in  person;  for  as  an  attorney  cannot  be  con.<«tituted  but 
by  deed  (which  these  persons  are  incapable  of  msdcin?,  ZoucA  v.  Parsons, 
3  Barr.1801.),  any  act  done  by  them  m  pursuance  of  siich  vacate  autho« 
rity  would  or  conrse  be  wholly  void^  whilst  the  effect  of  a  Uvcry  made 
in  penon  will  be  good  until  avoided  by  entry.  Perk,  sect  12.  1  Bart. 
Prec  Conv.  47.  n.  17.-^^-] 

(R)  So  where  a  deed  of  feoffment  was  made  to  three,  habemlmis  to  two 
for  their  Uves,  remainder  to  the  third  for  his  life,  and  a  letter  of  attorney 
was  made  to  give  livery  to  the  two,  bnt  the  attorney  made  livery  to 
all  three  secundwm  fwmam  ckartm;  and  the  qne«tion  was,  whether  the 
livery  so  made  as  if  they  had  all  estates  in  possession,  whereas  in  trutli 
one  of  them  had  but  an  estate  In  remainder,  was  good  :  the  court  were 
all  of  opinion,  that  the  livery  was  good  to  two  for  their  lives,  remainder 
to  the  third  person.  And  the  chief  justice  said,  that  whatever  the  an- 
cient opinions  were  abont  pursuing  authorities  with  great  exactness  and 
nicety,  yet  this  matter  of  livery  upon  indorsements  of  wruiug  was  always 
favourably  expounded  of  later  times,  unless  where  it  plainly  appeared 
that  the  authority  was  not  pursued  at  all.  As  if  a  letter  of  attorney  was 
made  to  three  jnmtly  and  severally,  two  could  not  execute  it,  because 
they  were  not  the  parties  delegated ;  they  did  not  agree  with  the  authority. 
Vfirris  t.  TriMs^  2  Mod.  78.  8.  C.  3  Salk.  277.^&/.] 
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Tr.  7  EHs.  in  Com. 
Banco.  (21) 
(Mo.  11.    Cro.  Jac. 
177.) 


17E.S.J61.  (F.N.B. 
550.) 


(iCalll.    Poity 
965  h.) 


ft  letter  of  attorney  to  the  lessor  to  make  liveryi  and  the  lessor 
niaketh  livery  accordingly,  notwithstanding  he  shall  enter  for 
the  forfeiture  (l).  But  if  lessee  for  years  make  a  feoflment  in 
fee  and  a  letter  of  attorney  to  the  lessor  to  make  livery,  and  he 
make  livery  accordingly,  this  livery  shall  bind  the  lessor,  and 
shall  not  be  avoided  by  him  :  for  the  lessor  cannot  make 
livery  as  attorney  to  the  lessee,  because  he  had  no  freehold 
vrbereof  to  make  livery,  but  the  freehold  was  in  the  lessor  (£0). 
If  the  lessor  make  a  deed  of  feoffment  and  a  letter  of  attor- 
ney to  the  lessee  for  years  to  make  livery,  and  he  doth  it 
accordingly,  this  shall  not  drown  or  extinguish  his  term,  be- 
cause he  did  it  «s  a  minister  to  another  (22)  and  in  another's 
right,  and  ia  accounted  in  judgment  of  law  the  act  of  the 
other,  and  the  feoffee  claimeth  nothing  by  him  (23). 

« 

If  one  as  procurator  or  attorney  to  another  present  to  his 
own  benefice,  he  puts  himself  out  of  possession,  because  he 
Cometh  in  by  the  induction  and  institution  of  the  ordinary. 
If  the  tenant  devise  that  the  lord  shall  sell  the  land,  and 
dieth,  and  the  lord  selleth  it,  the  seignory  remains.  But  if 
the  lord  or  a  grantee  of  a  rent-chai^e  had  been  also  cesty  que 
me  of  the  land,  and  after  the  statute  of  R.  5.  and  before  the 
statute  of  27  H.  8.,  cesty  que  use  had  made  a  feoffment  in  fee 
of  the  land,  albeit  the  land  passeth  from  the  feoffees,  and  his 
feoffment  is  warranted  by  the  power  given  to  him  by  the  sta- 
tute, yet  the  seignory  or  rent-charge  is  extinct  by  his  feoff- 
ment, for  that  he  bath  not  a  bare  authority  as  the  attorney 
hath  (24)  (m). 


(20)  "  Yet  vide  if  lessee  for  years 
makes  feoffment  and  livery,  though 
lessor  be  on  the  land,  it  seems  to  be 
a  forfeiture.  Dy.  362,363.  UH.7.* 
Hal.  MSS.— {Hargr.  n.  4.  52  a. 
(3S4).l 

(n)  *' SmUh*s  eoHJ'  Hal.  MSS. 
— {Hargr.  n.  5.  52  a.] 

(22)  ''  If  A.  brings  pnrcipe  of 
C's  land  against  B.  and  recovers, 
and  C.  is  made  sheriff,  and  habere 
faciaa  aemnam  comes  to  him,  he 
may  return  the  special  matter  on 
account  of  the  mischief.    13  H.  4. 


15.  7  H.  6.  33."  Hal.  MSS.— 
[Hargr.  n.  6. 52  a.  (3:^).] 

(23)  "  So  it  is  of  livery  by  the 
lord.  H.  4  £.  6.  Mo.  n.  41.  Trenl- 
iuui's  cose,  snpra."  Hal.  MSS.— 
See  note  19.— By  the  case  of  livery 
by  the  lord,  it  is  meant,  that  if  te* 
nant  makes  feoffment  of  his  tanmcYt 
and  the  lord  as  attorney  makes  u« 
very,  it  shall  not  extinguish  his 
seignory.  Mo.  11.— [Hargr.  a.  7. 
52  a.  (336>] 

(24 j  See  sopra,  note  23. 


(L)  For  the  lessee  had  an  estate  which  might  pass  by  livery,  and  the 
lessor  who  was  not  privy  to  the  deed>  might  presmne  that  it  contained  no 
greater  estate  than  the  lessee  could  lawfully  make ;  and  therefore  be 
ought  not  to  be  prejudiced  in  respect  of  his  right  of  entry  for  the  forfeit 
tare.    Hawk.  Aor.  88.-^£(f.] 

(M)  The  statute  of  1  &,  3*  c.  t,  empowered  uthd  fue  mh  to  inake  eC> 
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If  a  man  be  disseised  of  Black  Acre  and  White  Acre,  and  VkeddeiUu  ihm  ki$ 
a  warrant  of  attorney  is  made  to  enter  into  both  and  to  make 
livery,  there  if  the  attorney  enter  into  Black  Acre  only  and       (Post,  «5sb.) 
makes  livery  ieeundum  formam  cartap  there  the  livery  of     . 
aeiflin  is  void,  because  he  doth  less  than  his* warrant  (25) ;  for  •ss  b. 

the  estate  of  the  disseisor  in  White  Acre  cannot  be  devested 
without  an  entry.  But  there  is  a  diversity  between  an  authority  DitenUy  haim  in  ctu$ 
coupled  with  an  interest,  and  a  bare  authority  (26).    For  ex-  ZithmifUeratT^ 
ample,  a  custom  within  a  manor  time  out  of  mind  of  man 
used,  was  to  grant  certain  lands  parcel  of  the  said  manor  in 
fee-aimple,  and  never  any  grant  was  made  to  any,  and  the 
heirs  of  hb  body,  for  life,  or  for  years ;  and  the  lord  of  the    (i  Rol.  Abr.  511.) 
said  manor  did  grant  to  one  by  copy  for  life,  the  remainder  . 
over  to  another,  and  the  heirs  of  his  body ;  and  it  was  ad- 
judged (I),  that  the  srant  and  remainder  over  was  good ;  for  (0  Hil.  96  El.  Rot. 

t     1   J/     •  11^  J  •..-.LI    49$.  inter  Stanton  & 

the  lord  having  authority  by  custom,  and  an  interest  withal,  Barnes,  in  ejectione 

might  grant  any  lesser  estate :  for  in  thb  case,  the  custom  Bench.  "(Post,  S(S'b. 
that  enableth  him  to  the  greater,  enableth  him  to  the  lesser,  t  Sid.  6.) 
Omne  majus  in  se  continet  mtntis.    But  he  that  hath  but  a 
bare  authority,  as  he  that  hath  a  warrant  of  attorney,  must 
pursue  his  authority  (as  hath  been  said),  and  if  he  do  less,  it 
is  void  (27)  (N). 


<«5)  "  Vid.  1 1 H.  4.  S.  If  there 
be  feoffmcot  on  condition  and  letter 
of  attorney  to  make  livery  accord- 
n^iy,  and  livery  u  made  absolutely, 
it  u  void  and  a  diBseisin.  So  i  con* 
c«no  12  Asi.  S4.  26  Ass.  39.— 
H.  M  Elis.  B.  R.  Poph.  n.  t.  Stm- 
hu^a  CQM€.  A.  seised  of  tlie  manors 
of  B.  and  C.  and  also  of  a  mill  in 
poasession  of  I.  S.  by  force  of  a 
loue  for  years  makes  charter  of 
feoffment,  with  letter  of  attorney 
to  enter  into  the  said  manors,  ani 
qU  9th£r  the  $aid  hunda  and  tenementa 
ipd  jeifM  tlureqf  to  take,  ami  t^ter 
,miekpo9te98Um  and  teisin  takeny  tuck 
OMd  foitemom  to  deUvetf  ifc. 


according  to  the  form  and  effect  of 
the  deed.  The  attorney  makes  ]i« 
▼ery  in  the  manors  of  C.  and  B. 
bat  not  of  the  mill,  nor  doth  I.  8. 
attorn.  Ruled,  that  the  mill  doth 
not  pass,  hot  that  the  livery  of  the 
manors  was  well  executed.*  Hal* 
MSS.— [Hargr.  n.  9. 5tf  a.  (337).] 

(96)  See  post,  49  b.  ante,  113  a« 
vol.  1.  p.  398, 399.  and  181b.  vol.  1. 
p.  738. 

(27)  <<  Vide  Uiese  diversiUes.  A. 
makes  letter  of  attorney  to  B.  C. 
and  D.  con^tinctim  tf  divisim  to  make 
livery.  If  two  make  livery  it  is 
void,  because  it  is  neither  an^unc' 
tim,  nor  dtvittm.    27  H.  8.  6.    But 


fectval  conveyances  and  feofimenti  against  his  feoffees  in  trust ;  and  there- 
fore in  the  case  pat  by  Lofd  Coke,  though  the  land  passed  from  the  fe- 
offees, yet  the  cestui  pu  uoe  acted  not  by  a  bare  authority  derived  from 
them ;  but  his  conveyance  was  made  good  by  the  statute :  and  it  is  a  rule, 
that  wherever  the  feoffor  has  any  interest,  rent,  common,  &c.  in,  to,  or 
•at  of  the  land,  it  is  extinguished  by  the  feoffment.  Plowd.  423,  424. 
Sbep.  Touch.  204.— [''d.] 

(N)  To  prevent  ine  inconvenience  which  would  arise  from  the  death, 
illness,  Sec.  of  the  attorney  appointed  to  deliver  seisin,  two  persons  are 
•ometlmes  named  for  this  purpose,  in  which  case  they  should  be  appointed 
**  jointly,  and  each  of  them  severally,**  for  otherwise,  as  every  rare  au- 
thority, not  clothed  with  an  interest,  must  be  strictly  pursued,  livery 
made  by  one  of  them  alone  would  be  void.  1  BarL  Free*  Conv,  47* 
n.  i7.-{£d.] 
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Dyer  131.    17  El. 
Dyer  40.    (Mo.  91. 
2  Sid.  65.   2  Leon.  19. 
Ante^  48  b.) 


(m)  Pasch.  Si  El. 

Rot.  514.  in  Com, 
Banc,  inter  Carter,  pi. 
Si  Claypnole  &  9),  def. 
In  ejectione  firmasy 
Se  in  briefe  de  error. 


The  attomeji  aamot 
fMke  Untry  wUhia,  the 
riew. 

Pascb.  3  El.  in  Com. 
Banc.  inYarbam'd 


Cannot  make  Uvery 
qfier  the  death  qf  the 
feofor  or  feoffee. 

fit  H.  6.  6, 


A  roan  make  a  lease  for  life,  and  after  make  a  charter  of 
feofFroent,  with  a  letter  of  attorney  to  deliver  lebin,  the  attor- 
ne)r  enters  upon  the  lessee,  this  is  sufficient  to  convey  away 
the  reversion ;  for  that  (£8)  (it  n^ay  be  said  once  for  all)  liverj 
of  seisin  being  to  perfect  the  common  assurance  of  lands,  ia 
always  expounded  favourably,  ut  res  magis  valeat  guam  pe^ 
reat.  All  this  was  adjudged  and  (m)  resolved  by  the  court  of 
jpomroon  pleas,  and  after  affirmed  by  all  the  judges  of  the 
king's  bench,  in  a  writ  of  eiror. 

HU.  32  EL  Rot.  79^ 

Now  the  authority  of  an  attorney,  implied  in  the  law,  is, 
though  tlie  warrant  be  general,  to  deliver  seisin ;  yet  the  at- 
torney cannot  deliver  seisin  witliin  the  view,  for  his  warr At  ir 
intendable  in  law  of  aq  actual  and  express  livery,  and  not  of 
a  livery  in  law,  and  so  hath  it  been  resolved  (£9)  (o).  See 
more  hereof  here  next  following. 

*'  Yet  if  livery  of  seisin  b^  not  executed  in  the  fife  of  him 
which  made  the  deed/*  Here,  albeit  the  warrant  of  attorney  be 
indefinite,  without  limitation  of  any  time,  yet  the  law  pre-* 
scribeth  a  time,  as  Littleton  here  saith,  in  the  life  of  him  that 
made  the  deed ;  but  the  death  not  only  of  the  feoffor,  of  whom 
littleton  speaketh,  but  of  the  feoffee  also,  is  a  countermand  in 
law  of  the  letter  of  attorney,  and  the  deed  itself  is  become  of 
none  effect,  because  in  this  case  nothing  doth  pass  before  liveiy 
of  seisin  (p).    For  if  the  feoffor  dieth,  the  land  descends  to  hta 


if  one  makes  livery  in  one  parcel, 
and  anotlier  in  another  parcel,  it  is 
good.  M.  SI,  d'2  £liz.  Trevillitm'8 
ease.  But  if  two  make  livery  in 
presence  of  the  third,  he  not  ray- 
ing any  thing,  it  seems  good.  Dy. 
63.  But  if  authority  \)e  to  six  or 
any  two  of  them  to  do  an  act,  there, 
if  it  be  done  by  three,  it  is  good. 
5  Rep.  91 .  hoe's  case.  So,  where 
one  devised,  tliat  bis  executors  or 
any  one  of  them  might  sell  his  land, 
and  made  three  executors,  and  one 
(died,  and  the  other  two  sold,  it  was 
ruled  good;  for  it  is  not  so  strict 
as  cot^unctim  8r  divisim.  M.  37,  38 
Eliz.  C.  B.  the  case  of  Tou^nsead 
and  Whales.    But  if  warrant  be  by 


shcrifr  to  tlirec  bailiifs  conjunetim  if 
divisim,  execution  by  two  is  epod^ 
because  it  is  the  exccntion  of  jus* 
tice.  M.  44,  45  Eliz.  tfing  and 
Uobbe."  Hal.  M  SS.*-See  ante,  52, 
note  19.  to  which  part  this  note 
more  properly  belongs.  8ee  also 
infra,  note  30.— [Hargr.  n.  2.  52  b, 
(3:38).] 

(«28)  "  So  such  attorney  may  de- 
liver seisin  with  assent  of  lessee  for 
years,  be  being  on  tlie  laud.  Ad* 
judged  P.  1661.  B.  R.  Wegg  and 
yiUers,"  Hal  .MSS.r-Sec  post,  48  b. 
—[Hargr.  n.  3.  62  b.  (339).] 

(29)  "  Dy.  233.  Sir  kVuUerDeny's 
ease."  Hal.  MSS.H^U^rgr.  n.  5. 
52  b.] 


(O)  And  an  attorney  cannot  make  a  letter  of  attorney  to  another  to 
give  livery.    ^8  E.  4. 12  b.  19  H.  8. 10. 2  Rol.  Abr.  9.  Sheph. Touch.  218  n, 

Br-FEd.] 

(P)  If  either  of  the  parties  die  before  the  livery  of  seisin  be  made,  tbf 
feo^nent  is  vpid,  and  n^  warr^t  of  ^ttproey  tp  ii^ake  livery  can  be  txr 
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lieir,  and  if  the  feoffee  dieth,  livery  cannot  be  made  to  his 

heir,  because  then  he  should  take  by  purchase,  where  heirs 

were  named  by  way  of  limitation  (30).    And  herewith  agreeth  Bract,  lib.  f .  fol.  is. 

Bractpn,  liem  oportet  qudd donationem  sequatur  ret  traditio,  ^  u'e^ra^^AE  4 

eiiam  in  vita  donatoris  et  donatorii.    Therefore  a  letter  of  <•   18  E.  3.  icb, 

attorney  to  -  deliver  livery  of  seisin  after  the  decease  of  the         *  *     * 

feoffor  is  void  (31)* 

Fourthly,  in  ali  cases  the  attorney  must  pursue  the  warrant 
in  substance  and  effect  that  he  hath  to  deliver  seisin. 

FifMjf  all  this  is  to  be  understood  of  sole  persons,  or  of  Dlveniiy  herein  in  ths 
a  corporation  or  body  consisting  of  one  sole  person,  or  a  ^^eiJe^r^^'^*^ 
bishop,  parson,  Sec.     But  it  holdeth  not  in  a  corporation  t8H.  8.  3.   iiH.f, 
^gregate  of  many  persons  capable  (32),    And  therefore  if  a 
mayor  and  commonalty  make  a  charter  of  feoffment,  and  a 
letter  of  attorney  to  deliver  seisin,  the  livery  of  seisin  is  good 
after  the  decease  of  the  mayor,  because  the  corporation  never 
4lieth(33).  The  like  of  a  dean  aud  chapter,  ^isic  de  similibiu* 

lastly,  if  the  lessor  by  his  deed  licence  the  lessee  for  life  ara$ioa  Ikeaeeu 

alieif, 

(30) ''If  A.and  B.  joiut-teoaots  remainder  to B.  for  life.    A. dies,  (4C0.  Il9b.    Cro. 

)n  fee  make  charter  of  feoft'mcnt  to  rtdehrr,  tbat  livery  cannot  be  made  Jac.  103.    6  Co.  38.) 

C.  and  D.  witli  letter  of  attorney  to  B.    P.  31  Elis*  B.  R.  W.  n.  4.   Mich.  3  Ja.  in  Com. 

to  deliver  seisin,  and  B.  or  C.  dies.  Pierce  and  LetersageJ*    Hal.  MSS.   Banc.    F.  N.  B.  S23» 

k  b  good  as  to  the  survivor.    M.  — [^^^gr.  n«  7.  53  b.  (341).]  t  E.  3.  Offi.  de  Court, 

32,  33  Eliz.  W.  68."— [Hargr.  n.  6.         (32)  "  11  H.  7.  tr.    12  H.  8. 1«.  %9,    Stamf.  Prasr.  3t, 

^f  b.  (340).]  5  H.7. 25.  21  H.7. 1."  Hal.  MiSS.  (1  Bol.  Abr.  3»1, 

(31)  "  Vid.  letter  of  attorney  to  — [Hargr.  n.  8.  52  b.]  33«.) 

deliver   seisin  after   the  feoffi>r's         (33)  *'  But  it  seems,  that  livery 

death  in  40  Ass.  38.    Nota,  by  de-  cannot  be  made  till  the  new  mayor 

vise  or  by  special  custom  anthority  is  made."  Hal.  MSS.-— [Hargr.  u.  9^ 

may  be  created  executory  after  the  52  b.  (342).] 
party's  death.    Lease  to  A.  for  life, 

edited  alier  the  death  of  the  fieoflbr  or  feoffee,  neither  is  there  any 
fcmedy  in  this  case  to  get  the  assurance  made  perfect  but  in  a  court  of 
equity  \  which  has  in  some  cases  supplied  the  want  of  livery.  Burgh  v» 
/Nraitcts,  Finch.  28.  A  court  of  equity  will  presume  livery  of  seisin  to 
^ve  been  made,  though  not  indorsed  on  the  deed,  where  the  possession 
iias  gone  according  to  tiie  feoffment  for  a  great  length  of  time.  Jtukmm 
yr.Jaektmiy  Fit»g.  146.  Set.  Ca.  Ch.  81.  Bakenhtim  v.  Bakenham,  1  Ch. 
Ca.  240.  And  it  seems,  that,  at  law,  Uvery  of  seisin  would  be  presumed  . 
after  the  expiration  of  twenty  years,  as  possession  for  that  length  of 
time  would  bar  a  possessory  action.  See  Heet,  d.  CA«m6erfata  v.  Uoydf 
Wightwii^,  123.  2  Prest*  Conv.  305*  S09.  Where  a  conveyance^  which 
is  defective  for  want  of  livery,  is  aided  in  equity,  it  will  be  diz^ 
charged  of  mesne  incumbrances  by  the  party ;  as  if  a  mortgage  wants 
livery,  and  thereupon  the  heir  confesses  judgments  to  another,  the  mort- 
gagee shall  be  released  from  the  judgments.  Bwrgh^.  Burghs  supra.  But 
where  there  are  many  feoffees,  there  the  death  of  one  or  some  of  then 
will  not  hinder  the  livery,  but  it  may  be  made  to  the  survivors.  Infra, 
B.  SO.  As  to  the  assistance  afforded  by  a  court  of  equity  in  aid  of  a  de- 
fective conveyance,  see  Com.  Dig.  Chancery,  (2  T.)  Copyhold,  (P  |.) 
^.  Ca.  A^r.  Deeds,  (D).    V^n,  Abr.  FaiU;  (T.  ^y^iEd.} 
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at  yean  (which  is  restrained  by  condition  not  to  alien  with- 
out licence)  to  alien,  and  the  lessor  dieth  before  the  lessee 
doth  alien,  yet  is  his  death  no  countermand  of  the  licence^ 
but  that  he  may  alien,  for  the  licence  exempteth  the  lessee 
out  of  the  penalty  of  the  conation,  and  it  was  executed  on 
the  part  of  the  lessor  as  much  as  might  be.  And  so  was  it 
resolved,  Mich.  3  Jacob,  in  Communi  Banco*  As  if  die 
king  dodi  licence  to  alien  in  mortmain,  and  dieth,  the  licence 
may  be  executed  after  (34)  (q). 

ir«rr«iii  </  tfiwneff         And  it  is  to  be  known,  that  a  deed  of  feoffment  beginiuog 
^MpJl;  ^  Omnibus  Christi  fidelibus,  S^c.  or  Sciant  prasentes  et  JiUuri, 

tfc.  or  the  like,  a  letter  of  attorney  may  be  contained  in  sudi 

a  deed ;  for  one  continent  may  contain  divers  deeds  to  several 

persons ;  but  if  it  be  by  indenture  between  the  feoffor  on  tha 

0rin  anMmtwref       one  part,  and  the  feoffee  on  the  other  part  (%  there  a  letter 

cf^yT^  ^^  attoraey  in  such  a  deed  is  not  good,  unless  the  attorney 

(^)C«iiimini»  error     i^  made  a  party  in  the  deed  indented  C5S). 

fecit  JQs  (nt  dicitnr)  *^     -^  ^     ' 

Ib  coBtrarinni.    (S  Inst.  673.    2  RoL  Abr.  8.    Cro.  Elis.  905.) 

48  b.  A  livery  in  law  is^  when  the  feoffor  saith  to  the  feo£fee,  be» 

s%E^3\u   38i^.   ^"S  ^  ^®  ^^^  ^^  ^^  house  or  land,  (I  give  you  yonder  land 
B.  3.   ^  An.  p.  fo.    to  you  and  your  heirs,  and  go  enter  into  the  same,  and  take 

Temps  H.  8,  tit.  Fe-  "^      .  ''  . 

•ffinents.   Br.  70.       possession  thereof  accordingly  (r)),  and  the  feoffee  doth  ac* 
F.  18.   9  £.4. 59.  per  cordingly  in  the  ]ife  of  the  feoffor  enter,  this  is  a  good  feo& 

Hoyle.   Bract  lib.  S. 

cap.  16«  St  lib.  4.  (34)  «  Vid.  Plowd.  Com.  457,  where  it  is  said  that  the  aodioritr 

foi.  £S6  a.  (1  Co.  156.  eonira  in  licence  to  the  tenant  to  may  be  either  in  the  deed  of  feoA 

Post,  S53a»)  alien,    vi  viddw:'    Hal.  MSS.^  meat  itself,  whether  it  be  poU  or 

[Harsr.  n.  10.  52  b.]  indented,  and  although  the  attoraey 

(35)  *'  Adjudged  cmtrm  between  be  not  a  party  to  it,  ^r  else  by  a 

Dtci^and  Nokmd."    Hal.  MSS.—  separate  deed.  £t  vid.  S  RoL  Abr. 

See  also  another  case  eomira  in  Cro*  8,  9.  t  Prest.  Conv.  418.    The  ap« 

Eliz.  905.    The  case  cited  by  Iiord  pointment  is  most  nsnally  made  by 

Hale  tt  in  S  Rol.  Abr.  8.  pL  It.-^  the  deed  of  feoflment,  but  the  ~ 


[Hargr.  n.  4. 59  b.l  tinction  mentioned  by  Lord  Coke  is 

[See  also   SbepL  Touch.   Sir.     BOtattendedtoinpiactioe.]*-{£d.] 

(Q)  That,  under  a  coyenant  not  to  alien  without  leave,  if  leave  is  onoo 
granted,  the  covenant  is  entirely  discharged;  whether  the  licence  to 
assign  be  general  (^Dumpef*9  cose,  4  Co.  U9]^  or  particular,  as  to  one  par- 
ticular person  subject  to  the  performance  of  the  covenants  in  the  original 
lease,  see  Bntmmeii  v.  JUaepherwu  14  Ves.  173.    Ante,  p.  29, 30.  n.  (T). 

(R)  Livery  within  view,  or  livery  in  law,  seems  to  have  been  made  at 
first  only  at  the  court  barons,  which  were  anciently  held  tub  dio  m  some 
open  part  of  the  manor,  from  whence  a  general  view  might  be  taken  of 
the  whole  manor;  and  the  pares  curia  could  easily  distinguish  that  part  of 
the  land  which  was  to  be  transferred.  But  this  sort  of  livery  is  not  per- 
feet  to  pass  the  freehold,  tiU  an  actual  entry  is  made  by  the  feoffee ;  be- 
cause the  possession  is  not  delivered  to  him^  but  only  a  licence  or  power 
js  gif  en  to  him  by  the  feoffor  to  take  posseisioa.  Infra,  48  b.  PoUexf.  47. 
Ventr.  I8d.— [JE:d.J 
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meat,  for  signaiio  pro  iraditione  habeiur  {S6).  And  herevridt 
agreeth  Bracton :  Item  did  poterit  et  amgnan,  quando  rts 
vendita  vel  donata  sit  in  conspectUf  quam  venditor  ei  donator 
didi  te  tradere :  and  in  another  place  he  saitfa,  tn  teinni 
per  effeetum  et  per  aspectum.  But  if  either  feoffor  or  the  TirevoeatUh^thedeaik. 
feoffee  die  before  entry  the  livery  is  void  (37).  And  liveiy  t£/^.  ^^^^*^ 
within  the  view  is  good  where  there  is  no  deed  of  feoff- 
ment.   (n)An<A,  such  a  livery  is  good,  albeit  the  land  lie  Livery  wUkvatUvwo 

IB  aaottier  COUn^.  Ub  im  WMlker  anadj. 

(ii)9E.4.S9.  98E.8. 
11. 

(o)A  man  maketh  a  charter  of   feofiment  and  delivers  when  the  fe^eedwrm 

laA^  09^^09^    M.  ^*uvaaH  #^ 

seisin  within  the  view,  the  feoffee  dares  not  enter  for  fear  ^ji^j^l 

of  death,  but  claims  the  same,  this  shall  vest  the  freehold  (0  38  Ass*  p.  ss» 

and  inheritance  in  him,  albeit  by  the  livery  no  estate  passed 

to  him,  neither  in  deed  nor  in  law,  so  as  such  a  claim  shall 

serve,  as  well  to  vest  a  new  estate  and  right  in  the  feoffees,  a 

in  die  common  case  to  revest  an  ancient  estate  and  right  in 

flie  disseisee,  8cc.  asahall  be  said  hereafter  more  at  huge  in 

the  Chapter  of  Continual  Claim.    And  so  note  a  livery  in 

law  shall  be  perfected  and  executed  by  an  entry  in  law. 

IF  a  man  letieth  lands  or  tenements  by  deed  or  without   LITTLBTOlf* 
deed  (a)  (38),  (for  seeing  that  the  remainders  take  effect  by    [Sect.60.  40a.] 
livery,  there  needs  no  deed  (39),  for  term  of  yeaTS^  the  re^  M^utpoMeajMM 
maiuder  oner  to  another  for  life,  or  in  tail,  or  in  fee;  in  "^T^^/^TS^^ 
this  case  it  behovetk,  that  the  lessor  maketh  livery  of  seisin  to  ^f  h.  6.  i.  to  E.4.  l* 
the  lessee  for  years,  otherwise  nothing  pasf^eth  to  them  in  the  ^'  ^'  *•  ^^' 
remainder,  although  that  the  lessee  enter  into  the  .tenements. 
And  if  the  termor  in  this  case  entereth  before  any  livery  of 


(S6)  "  NolB  the  case  of  SB  Ass.  t. 

A.  makes  feofiment  to  B.  within 
the  view,  aod  afterwards  marries 
her,  and  afterwards  cfatims  to  the 
use  of  tfie  wife;  it  is  a  good  exe- 
cntion  of  the  livery.  S8  E.  3. 11. 
Vid.  49  E.  3.  Feofoenls  54.  li- 
very good,  though  the  land  is  not 
within  view."  Hal.  MSS.— [Hargr. 

B.  4. 48  b.  (31.1).] 

[So,  wiiere  there  were  two  joint* 
tenants  in  fee,  and  one  of  tiiem 
made  livery  within  the  view,  vii. 
go  enter  and  take  possession ;  bnt 
before  it  was  execated  slie  niarrie4 
the  feoffee  himself;  it  was  argued 
that  this  feoffment  was  void,  be* 
caase  there  was  no  actaal  entry 


pnrsnant  to  the  livery,  and  that  by 
the  stthseopent  marriage  the  feoff*ee 
was  seisea  in  right  of  nis  wife,  and 
eould  not  by  his  entry  work  any 
prejadice  to  her  right;  bnt  it  was 
a4jndged  that  he  might  enter  at 
any  time,  for  he  had  not  only  an 
anthority  so  to  do,  but  an  interest 
passed  by  the  Uvery  in  view,  by 
which  act  the  woman  did  all  which 
was  in  her  power  to  do.    Parmms 

yt.  Petit,  3  Salk.  IfiS-M^**-! 

(37)  "  1  Rep.  Reftor  if  Ckeddhtg- 
to^*9  caeeJ*  Halp  MSS.-^Hargr, 
n,  5. 48  b.] 

(38)  Un  mtTf  L.  and  M. 

(39) "  II?  H.  4.  JO."  Hal.  MSS.^ 
[Hargr.  n.  8.  49  a.] 


(8)  Sec  a,  (fi)  inpra,  p,  337.--i^l 
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iehin  made  to  him,  then  is  the  freehold,  and  alto  the  reversion. 


§rinfi0,  ihrrymuttbe  then  is  the  freehold  together  with  the  fee  to  them  in  the 

matnder,  according  to  the  form  of  the  grant  and  the  will  of 
the  lessor  (j). 

4^  St  '*  Maketh  livery  of  seisin  to  the  tesseeJ*    This  livery  b 

not  necessary  in  tbb  case  for  the  lessee  himself,  because 
he  hath  but  a  term  for  years,  but  it  is  for  the  benefit  of 
them  in  the  remainder,  so  as  the  livery  to  the  lessee  shall 
enure  for  the  benefit  of  them  in  the  remainder:  for  the 
•49  b.  *Iivery  of  the  possession  could  not  be  made  to  the  next 

in  remainder,  because  the  possession  belonged  to  the  lessee 
(Aate,  145  a.}       for  years  ;  and  for  that  the  particular  term  and  all  the  re» 

mainders  made  in  law  but  one  estate,  and  take  effect  at  one 
time,  therefore  the  liveiy  is  to  be  made  to  the  lessee. 

XfcflTr  u  me  of  two         B„|  jf  ^  1^3^^  (^  j^^^  without  deed  (u)  be  made  to  A.  and 

ktaees^m  the  name  ^  ^        ^  ^   ^ 

kQtkfUnjficientt        B.,  the  remainder  toC.in  fee,  and  livery  i^  made  to  A.  in 
^  ^  ^         the  absence  of  B.  in  the  name  of  both ;  it  seemeth  the  liveiy 

is  good  to  vest  the  remainder :  and  there  is  a  diversity  be* 
Mnw»  i^Uveryto  tween  two  joint  attomies  to  receive  livery  for  anotlier,  and 
M^f»»  joixt  ««<Fr-    li^^i^  jpjj  seim  is  made  to  one  of  them  in  the  name  of  both, 

this  is  clearly  void,  because  they  had  but  a  mere  and  bare 
anthority(40),  and  they  both  do  in  law  make  bnt  one  slU 
tomey,  unless  tlie  warrant  be  jointly  and  severally  (41),  but 
the  lessee  for  years  hath  an  interest  in  the  land(w).' 

(40)  See  fortlier  as  to  the  dlfTer-  p.  398, 399.  and  181  b.  vol.  1.  p.  738. 

•oce  between  anaked  anthoiity  and  -^-THargr.  n.  1. 49  b.] 

an  authority  coupled  with  an  inte«  (41)  See  ant  5:^  b«  p.  343.  a.  (26). 
rest,  ant.  5S  U.  p.  343. 113  a.  vol.  1. 

t 

(T)  Bot,  thongfa,  as  appears  from  tliis  case,  an  estate  may  be  created 
by  feoflfineut  to  commence  in  /lUiir^,  by  way  of  remainder,  it  has  lona 
been  an  established  principle,  tliat  a  feofllWient  canoot  be  aiaderto  com- 
mence in  futwro ;  and  therefore  if  a  person  makes  a  feoflfmcnt  to  commence 
on  a  future  day,  and  delivers  seisin  immediately,  the  livery  will  be  void, 
and  nothing  more  than  an  estate  at  will  passes  to  the  feoffee.  Ante,  t\7  a. 
p.  IS — 14.  This  doctrine  is  founded  on  two  reasons,  1st  Becanae  the 
object  and  design  of  tlie  ceremony  of  livery  of  seisin  would  fail,  if  it  were 
allowed  to  pass  aa  estate  to  commence  in  fuhiro  ;  as  it  would  in  that  case 
be  no  evidence  of  the  change  of  possession,  ad.  The  freehold  wonid  be  in 
abeyance,  which  is  never  tJlowed  where  it  can,  by  any  means,  be  avoidedL 
5  Co.  946.    Cro.  Eliz.  454.    2  Vent.  a04.    2  WOs.  t66*«<-[£d.] 

(U^  See  supra,  p.  337.  n.  (£).—[ £d.J 

f  W)  And  the  law  intends  that  there  is  such  a  mntnal  trust  between  fbose 
that  take  a  joint  estate,  that  the  act  of  either  of  them  is  effectual  Ibr  him^ 
self  and  the  other^  especially  where  it  is  not  pr^ndicial  to  him*  Hawk. 
Abr.  84.H1^*] 
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Again,  if  A«  b  to  make  a  feoffment  to  B.  and  C,  and  their  tJrenf  u  luyftw^ 
hrirs,  without  deed,  and  A.  makes  Itverj  to  B«  in  the  ab-  ^uSui^iailJ!]^ 
sence  of  C.  in  the  name  of  both,  and  to  their  heirs ;   this  ^^' 

,.  .        .,       ^     ,  .  ,      IOE.4.1.  ltE.4.1i. 

livery  is  void  to  C,  because  a  man  being  absent  cannot  take  15  E.  4.  is.  x«E.4.ds. 

a  freehold  by  a  livery,  but  by  his  attorney  being  lawfully  TemiMU's.  Feeff- 

authorised  to  receive  livery  by  deed  (x),  unless  the  feoffment  lJJJ^*  53   ^  h  f  ^i* 

be  made  by  deed,  and  then  the  livery  to  one  in  the  name  of  (i^o^t,  359  a.)  (Ante, 

both  IS  good  (43). 

A  man  makes  a  lease  for  years  to  A«,  the  remainder  to  B.  UterjfwUUninaoi^ 
in  fee,  and  makes  lively  to  A.  within  the  view ;  this  livery  is  ^^^^^  Imalwi^ 
▼Old,  for  no  man  can  take  by  force  of  a  livery  within  the 
view,  but  he  that  taketh  the  freehold  himself. 


4t 


And  if  the  termor  in  this  case  entereih  before  any  tiverjf  Utetf  wnai  he 


made,  Sfc."*    By  the  entry  of  the  lessee  he  is  in  actual  pos-  *^<''***^'«»«««^/ 
aessioo,  and  then  die  livery  cannot  be  made  to  him  dnt  is  ia 
possession,  for  quod  eemd  meum  est^  ampKus  meum  esse  non 
potest n    Bat  if  the  lessor  and  lessee  come  upon  the  ground,  unXmluenUrifor^ 
of  purpose  for  the  lessor  to  make,  and  for  the  lessee  to  take  UoS^    recew^g 
livery,  there  bis  entry  vests  no  actual  possession  in  him  tmtH 
livery  be  made;   for  (p)affectio  tfta  nomen  imponit  operi  (p)  BfaoCon,  KWa* 
tuo  (44).     And  therefore  if  it  be  agreed  between  the  dis^ 
aeiior  and  disseisee^  that  the  disseisee  shall  release  dl  his 
fight  to  the  disseisor  upon  the  land,  and  accordingly  the  dis« 
seisee  ealerelh  into  the  land,  and  delivereth  the  release  to  the 
disseisor  upon  the  land,  this  is  a  good  release ;  and  the  eatiy 
of  the  disseisee,  being  for  this  purpose,  did  not  avoid  the  dis« 
seisin,  for  his  intent  in  diis  case  did  guide  his  entry  to  a  spe- 
cial purpose^      And  so  was  it  resolved  (q)  by  Sir  James  fj)  ^*  ^?  5'^«*  ^* 

#  r^  .      Comnnmi  Banc*  PI* 

Dyer,  and  the  whole  court  of  common  pTeas,  Pascb.  IB  EIi2.  Com.  in  Ass.  de  freai^ 
upon  evidence  which  1  myself  heard  and  observed.  But  if  45  ass.  p.  3.  s  H.6b 
disaeisor  enfeoff  the  disseisee  and  others,  there  albeit  the  dis-  ^^'  ^  f<»nMdoB.(4a>) 

(4f)  **  18  E.  4.  If."    Hal.  MSS.  till  IWery  made ;  for  otherwise  the 

— [Hiirf^.  n.  8. 49  b.]  livery  is  bad.    H.  8  Eliz.  Helyar't 

(4S)  **  Dj.  14.  35.    18  H.  6.  9.  cole.    Vide  Bendl.  n.  130."    Hal. 

ft  H.  6.  1."    HaL  Mfi8<H!Hargr.  MSS.— sSee  N.  Ben.  85.  and  S.  C. 

a.  4. 49  b.]  Mo.  14.    1  And.  8.— [Harsr*  n.  5. 

(44)  '*  AMo,  if  the  lease  for  years  49  b.  (3fS).] 

vrith  the  remainder  over  be  by  deed.  (45)  '*  9  H.  7. 1.    41  E.  3. 17.*' 

tile  deed  aoght  not  to  be  delivered  Hal.  MSS.— [Hargr.  n.  6. 49  b.] 

(X)  Except  where  a  man  takes  a  firtebold  by  way  of  remainder,  by 
livery  made  to  another.  Hi  hit  absence,  as  in  the  above  case  ot*  a  lease  fer 
yean  witii  remainder  in  fee.    Sapra,  49  a.-^£d.] 
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aeitee  came  to  take  livery,  ]^t  ivhen  livery  is  made,  die  dis- 
aeisee  is  remitted  to  the  whole  in  judgment  of  law,  as  ahaH 
be  said  more  at  laige  in  the  Chapter  of  Remitter  in  his  pro* 
per  place.  . 


48  b. 

lioery  qf$einn^  ihi 
^ofMMioii  ami  Moi  «- 

(«Rol.  Abr.4.    Dy. 
SSa.    Mq.  11.) 

mcuM  if  there  he  *• 
ftntm  Ml  the  jftemuei* 

aCo.dl»d«.  Bettis- 
w^rth*!  case. 


A  man  makes  a  lease  for  years,  and  after  makes  a  deed  of 
feoffment  and  delivers  seisin,  the  lessee  beii^  in  possession 
and  not  assenting  to  the  feoffment,  this  livery  is  void ;  for 
albeit  the  feoffor  hath  the  fineehold  and  inheritance  in  him,  yet 
that  is  not  suflkient  (t),  for  a  liteiy  must  be  given  of  the  poo- 
session  also  (46) ;  but  if  the  lessee  be  absent,  and  hath  neither 
wife  nor  servants  (though  he  hath  catde)  upon  the  ground, 
the  livery  of  saiin  shall  be  good. 


K' 


If  a  man  be  seised  of  an  house^  and  of  divers  several  closes 
in  one  county  in  fee,  and  makes  a  lease  thereof  for  years, 
and  afterwards  maketh  a  feoffment  in  fee  of  the  same,  and 
makes  livery  of  seisin  in  the  closes  (the  lessee  or  his  wife  or 
servants  then  being  in  the  house)  the  livery  is  void  for  the 
whole :  for  the  lessee  cannot  be  upon  every  parcel  of  die 
land  to  him  demised,  for  the  preservation  or  continuance  of 
bis  possession  therein.  And  therefore  his  being  in  the  bouse, 
or  upon  any  part  of  the  land  to  him  demised,  is  sufficient  to 
preserve  and  contmue  his  possession  in  the  whole  from  being 
ousted  or  dispossessed  (47)- 


(46)  <'  P.  40  Elis.  B.  R.  A.  te- 
nsDt  for  years;  the  reTersion  is 
granted  to  B.  for  life,  remainder  to 

C.  in  tail,  remainder  to  D.  in  fee ; 

D.  by  deed  infeoffs  A.  and  one  E. 
and  makes  livery :  it  was  ruled  to 
be  voidy  because  there  was  not  any 
anrrender,  and  A.  was  in  possession 
and  could  not  take  by  livery.  Edee 
and  Kiuirford.  A.  tenant  for  years, 
remainder  to  the  king  for  years, 
remainder  to  B.  in  fee;  B.  enters 
and  ousts  A.  and  makes  livery;  it 
is  goody  notwitlistanding  the  mesne 
remainder  for  years  to  the  king; 
but  it  would  have  been  otherwise, 
if  the  king's  remainder  had  been 


Ibr  life."  Hal.  MSS.— [Hargr.  n.  7. 
48  b.  (317).] 

(47)  «*  But  wda^  If  lessee  cod. 
aents,  livery  is  good,  though  he  be 
upon  the  land.  Tr.  40  EUs.  Sk^ 
hard  and  Grn,  A.  makes  lease  lor 
years^  and  afterwards  makes  chat- 
ter of  feofiment  with  letter  of  atlor- 
ney  to  enter  and  take  possession 
and  seisin  for  him,  and  such  sebtn 
and  possession  to  deliver;  the  attof* 
ney  makes  liverv  with  the  consent 
of  the  lessee,  he  being  in  the  land ; 
and  it  was  ruled  good.  P.  idSl. 
fVegg  and  VUUre.  Lessee  for  years 
consents,  that  feoffor  sliall  make 
livery,  and  afterwards  goes  out  of 


(Y)  As  livery  of  seisin  is  the  delivery  of  the  actual  possession ;  no  per* 
son  can  give  livery  of  seisin  who  has  not  at  the  moment  the  actual  pos* 
session.  And  therefore  where  a  person  makes  a  feoffment  of  lands  wnich 
are  let  on  lease,  he  must  obtain  the  assent  of  the  lessee  to  the  livery.  And 
in  cases  of  this  kind  the  practice  formerly  was,  for  the  lessee  to  give  up 
the  possession  for  a  moment  to  the  lessor,  to  enable  him  to  give  Uvcnr. 
Betiiivarih'e  caee,  i  Co.  31  b.    4  Cru.  Dig.  103.H^£d.] 
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(r)  If  a  mw  be  disseised,  and  make  a  deed  of  feoffment  ^^'^'^'^^1^ 

^    ^  '  atttrmey  n  take  ptmt 

and  a  letter  of  attiMmey  to  eater  and  take  possession,  and  sion  tmd  itfter  mmke 
afier  to  laake  livery  tecundum  formam  carta,  this  is  a  good  out^^p^mmum^  u 
feoffment,  albeit  he  was  out  of  possession  at  the  time  of  the  ^^,^^  ^  ^^^  ^^^^^^ 
charter  made  (48),  for  the  authority  given  by  the  letter  of  «so.  in  Com.  Banc*. 
attoraey  is  executory,  and  nothing  passed  by  the  delivery  of  ^dj^nd^™Djer^€.*^ 
the  deed  till  livery  of  seisin  was  made.     And  in  ancient  S}^;^  ^  cl^iei 
letters  of  attorney  power  ia  given  to  others  to  take  possession 
for  the  feoffor* 

But  if  a  man  be  disseised,  and  make  acting  of  a  lease  w»f  «# fon  letrnfar 
for  years,  and  deliver  the  deed,  and  after  deliver  it  upon  the  l^  of  vaatetnon  at  4k§ 
ground,  the  second  delivery  b  void,  for  the  first  delivery  *wi«^v^A«>«*^** 
made  it  a  deed,  and  for  that  the  lease  for  years  must  take  3C0.S&.  interica- 
effect  by  the  delivery  of  the  deed,  therefore  the  deed  de-  "jj'^S.^iJJ^^^i  Ca. 
livcred  when  he  was  out  of  possession  was  void.    But  so  it  ^  '^) 
is  not  of  a  charter  of  feoffment,  for  chat  takes  effect  by  the 
lively  and  seisin.    But  if  the  lessor  had  delivered  it  as  an  unUniiwagiaueni 
€scrow,tobe  delivered  as  his  deed  upon  the  ground^  this  had  ^^^'^'^^'^ 
been  good. 

Note  a  great  diversity,  when  a  man  hath  two  ways  to  pass  4)^ 

lands,  and  both  of  die  ways  behy  the  common  law,  and  he  eoMeBwl^reumtmhrnt 
tntendeth  to  pass  them  by  one  of  the  ways,  yet  ut  ret  magU  t^A^^mrn^r^ 
maleai  it  shall  pass  by  the  other.    But  where  a  man  may  pass  "'Acrf  he  koi  twe  wfof^ 
lands  either  by  die  common  law,  or  by  nusmg  of  an  use^  and  ml  the  other  by  the 
•ettliog  it  by  die  statute,  there  in  many  cases  it  is  other-  7^*^|[^'ertwrts 
wiae  (49)-    For  example,  if  a  man  be  seised  of  two  acres  in  les  Just*  11  ii.  4.  ri. 

^  PI.  Com.  152. 

tbe  eonntry,  leaving  temuits  on  ter  of  feofiment  of  lands  in  the         *  |Mo  49  \ 

the  iud;  the  feoffor  enters  and  hands  of  the  king  iirith  letter  of  ^  *^ 

amkes  Uvery ;  it  was  mled  good,  attorney  to  make  livery,  and  after* 

Bnt  it  was  mled,  that  if  lessee  be  wards  the  feoffor  sues  ouMter  maine, 

ahoent,  Uvery  bj  lessor  b^  consent  and  the  attorney  makes  livery ;  it 

of  servants  is  void,  they  being  upon  is  good*    t5  Eliz.    Feoffment  on 

the  famd.    T,  7  Jac.  C.  B.  n.  45.  condition  which  is  broken  ;  feoffor 

D.  D.  BUiekUaek  and  Smtdh    But  makes    charter  of  feoffment   and 

If  A.  be  lessee  of  White  Acre  by  letter  of  attorney  to  deliver  seisin, 

one  demise  and  of  Bladt  Acre  by  the  attorney  enters  and  makes  U- 

anotiier  demise  4>f  the  same  lessor ;  very ;  it  is  good.  Dief^M  coMe."  HaL 

or  if  there  be  lessee  of  Hldte  Acre  MSS.— [*Hargr.  n.  6.  48  b.  (S16).l 

aad  BUck  Acre  by  one  demise,  and         (49)  "  IVhere  laand  thall  pom  Sf 

lie  makes  lease  (or  years  of  Blmek  one  way  or  the  other  at  comnum  law, 

Aertj  and  lessor  enters  on  Black  Termor  for  years  makes  cliarter  of 

Acre  and  makes  livery,  though  A.  feofiment  by  the  word  dedi^  with 

be  on  White  Acre,  it  is  good,  t  Kep«  letter  of  attorney  in  the  same  deed 

BettUwortk'e  coh,^    Hal.  MSS.—  to  deliver  seLsin,  and  afterwards 

£Hargr.  n.  8. 48  b.  (318).]  livery  is  made,  yet  it  is  a  forfeiture^ 

(48)  *'  H.  22  Car.  B.  K.  Htade'e  and  the  term  sliali  not  be  said  to 

Mse.    M.  4  Jac.  B.  R.  Sparke  and  pass  first  by  the  delivery  of  the 

JOorcy.  ar  Elis.  Brown^i  mm.  Char*  deed,  as  it  seems.  Dy.  362.<— Gnat 
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t6e,  and  letteth  one  of  tliem  for  yeats,  and  intending  to  pass 
them  both  by  feoffmenti  maketh  a  charter  of  feoflinenty  and 
maketh  livery  in  the  acre  in  possession^  in  name  of  both,  only 
the  acre  in  possession  passeth  by  the  livery  ;  yet  if  the  lessee 
attorn,  the  reversion  of  that  acre  shall  pass  by  the  deed  and 
attornment,  for  he  is  in  by  the  common  law,  and  in  the  per 
t  Co.  35»  36*  Sir  R.  in  both,  and  so  in  the  like.  But  otherwise  it  is,  if  the  father 
Ci^idTss  seTs^.       m^ke  a  charter  of  feoffment  to  his  son,  and  a  letter  of  at- 

^^0  tomey  to  make  livery,  and  no  livery  is  made,  yet  no  use  shall 
rise  to  the  son,  because  he  should  be  in  by  the  statute  in  an- 
other degree,  viz.  in  the  past,  and  the  intention  of  the  parties 
work  much  both  in  the  raismg  and  direction  of  U8es(z).     So 


aCo.9i.  a 


to  a  tenant  at  wUl  shall  enare  as  a 
eonfirmation.  Dy.  269.-*-29  Eliz. 
B.  R.  Leotuard'B  eaae.  If  A.  makes 
lease  for  yean  to  B.  and  afterwards 
nakes  charter  of  feoifment  to  B. 
being  in  possession  with  the  words 
dedi  et  eonceui,  with  letter  of  attor* 
ney  to  deliver  seisin ;  before  livery, 
he  may  use  the  deed  as  a  confirma- 
tion in  fee,  and  alter  ;]ivery  as  a 
feotiment.  And  there  it  was  also 
agreed,  tliat  if  by  indenture  in  con- 
sideration of  money  A.  bargains 
and  sells  to  B.  with  letter  of  attor- 
ney, and  the  deed  is  inrolled,  it  is 
a  good  bargain  and  sale.— 17  Eliz. 
Lessee  for  life  and  he  in  remainder 
in  fee  make  charter  of  feoffment^ 
and  letter  of  attorney  to  make  li- 
Yery,  which  is  made  accordinaly, 
it  is  good,  and  the  remainder  shall 
not  he  said  to  pass  by  delivery  of 
tiie  deed.  Where  om  AaU  hate  eUc' 
Hon  to  take  by  statute  or  common 
kuD.  Vid.  Dy.  302,  Grant  of  re- 
Tersion  to  a  brother  averred  to  be 
pro  fratemo  amore.*^2  Kep.  iSir  /{• 
Meyward's  case,  DemUi  or  conceon 
taken  either  as  lease  or  bargain  and 
sale.  7  Kep.  Bedell's  case.  Grant 
to  a  son.  T.  15  Car.  B.  R.  entered 
H.  11  Car.  Kot.  459.  Father  gives 
and  grants  to  his  son  and  his  heirs, 
habendum  after  the  death  of  the  fa- 
ther ;  aud  no  consideration  of  blood 


or  marriage  is  mentioned  in  the 
deed :  an  estate  shall  not  arise  by 
way  of  use.  Nota  tfidetwr^  that  there 
was  a  letter  of  attorney  in  the  deed. 
P.  1657.  Jaekoon's  ease,  A.  by  in- 
denture for  love  and  aftectieo 
grants  to  B.  a  rent  ta  esse,  habendma 
to  B.  for  life,  remainder  to  the  nse 
of  C.  in  tail,  remainder  to  the  ase 
of  A.'s  right  heirs,  and  attormnent 
vras  made,  but  not  tUl  after  the 
death  of  A.;  and  it  being  found 
that  B.  was  coosin,  it  was  ruled, 
that  an  estate  should  arise  by  way 
of  nse  without  attormnent.-— H'Aerf 
one  may  elect  one  way  or  the  other  by 
statute.^Vld,  7  Rep.  BedelVo  case* 
If  father  in  consideration  of  money 
barpins  and  sells  to  his  son,  there 
ought  to  be  an  inroiment.  But  if 
A*  for  natural  love  to  his  son,  and 
also  for  money  grants  to  the  son, 
the  land  shall  pass  without  inroi- 
ment, because  the  consideration  of 
love  is  expressed.  M.  1649.  ffaft 
and  Duks,  B.  R."  Hal.  MSS.— 
See  further  as  to  dccting  in  what 
way  an  estate  shall  pass,  Yelv.  124. 
the  case  of  Crossing  and  Scudamoref 
1  Ventr.  137.  and  l  Mod.  176.  and 
Barker  and  Keat,  in  2  Mod.  249. 
8ce  also  Vin.  Abr.  Uscs^  B.  a.  and 
the  observation  in  Hawk.  Abr.  of 
Co.  Litt.  83.— [Hargr.  n.  1.  49  a. 
(319).] 


(Z)  In  the  former  case,  the  acre,  which,  not  being  in  the  feofibr'k  pos- 
session, could  not  pass  by  the  feofiment,  yet  passed  by  way  of  grant  of  a 
reversion  and  attornment,  because  that  mode  of  conveyance  is  by  com- 
mon law  as  well  as  the  other.  But  where  a  person  intends  to  pass  land  by 
conveyance  at  common  law,  and  it  cannot  pass  tliat  way,  the  law  will  not 
raise  an  estate  by  way  of  use  by  force  of  the  statute:  thus,  in  the  case  now 
under  consideration,  tlie  law  will  not  raise  an  use  to  the  son,  by  construing 
the  charter  as  a  covenant  to  shiiid  selsed'to  the  use  of  the  son  in  consideration 
of  natural  affection ;  for  the  father  expressly  designed  that  it  should  «nure 
by  way  of  fcoliment,  by  force  of  which  convcNance,  the  law  would  adjudge 
the  son  to  be  m  the  lund  by  the  father,  which  is  called  iu  the  per,  whereas 
by  the  other  he  is  rather  esteemed  to  come  after  him,  than  by  him,  which  ib 
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if  cesty  que  use  and  his  feoffees  had  joined  in  a  feoffment 

after  the  statute  of  1  R.  S.^  &c.  it  had  been  the  feoffment  of  iR.S.  ca.  i.  2iH.7» 

the  feoffees,  and  the  confirmation  of  cesty  que  use,  for  the 

state  at  the  common  law  shall  be  preferred. 

So  to  conclude  this  point;  of  freehold  and  inheritances,  9.  What  thing*  mvy 

I  11  o        1      1      a         t  pass  by  ftoffttiMnt  mui 

some  be  corporeal^  as  houses,  &c.  lands,  &c.  these  are  to  uttry. 
pass  by  livery  of  seisin,  by  deed  or  without  deed ;  some  be 
incorporeal,  as  advowsons,  rents,  commons,   estovers,  &c  ,. 

these  cannot  pass  without  deed,  but  without  any  livery  (50). 
And  the  law  haih  provided  the  deed  in  place  or  stead  of  a 
livery.  And  so  it  is  if  a  man  make  a  lease,  and  by  de^d 
grant  the  reversion  in  fee,  here  the  freehold  with  Bttornment 
of  the  lessee  (a  l)by  the  deed  doth  pass,  \fthich  is  in  lieu  of 
ihe  livery.  See  Bracton,  lib.  2.  cap.  18.  Et  est  tradilio  de 
re  corporali  de  persona  in  personam  de  manu,  Sfc.  gratuita 
iransla'io,  et  nihil  aliud  est  traditio  in  uno  sensUf  nisi  in  posr 
sesdonem  inductio,  de  re  corporali;  et  idea  dicitur,  quod  res 
incorporates  non  patiuntnr  traditionem  sicut  ipsumjus  quod 
rei  site  corpori  inhtpret,  et  quia  non  possunt  res  incorporates 
possideri  sed  quasi,  idco  traditionem  non  patiuntur. 

(s)  A  man  may  have  an  inheritance  in  an  upper  chamber,  48  b. 

though   the  lower  buildings   and  soil   be  in  another,    and,  5H  7  p'^s'iJ^g, 
seeins  it  is  an  inheritance  i:orporealf  it  shall  pass  by  livery.        tit.  Pleint  1.  11 H.  4. 

^  r  /  '  -^  "^  3«.    IIE.3.   Ass.  86. 

Tliis  ancient  manner  of  conveyance  by  feoffment  and  livery  49  a. 

pf  seisin,  doth  for  many  respects  exceed  all  other  convey-  ^^  o/'cwSvaur «.  ** 
ances.     for,  as  hath  been  said  (51),  if  (he  feoffor  be  out  of 
possession,  neither  fine,  recovery,  indenture  of  bargain  and 
sale  inrolled,  nor  other  conveyance,  doth  avoid  an  estate  by 

(30)  See  ante,  9  a.  p.  33^,  333.      vol.  1.  p.  207.  and  lG9a.  vol*  !• 
post,  47  a.  ante,  48  a.  p.  3J4.  in  b.      p.  7()6.-r-[Hargr'.  u.  2,  49  a.] 

(51)  Ant.  9  a.  p.33ie,  333. 

caUed  in  thepo«f  ;  and  also,  if  it  shonld  enure  Iiy  way  of  covenant  to  stand 
feised,  it  woald  pass  the  whole  estate  immediately,  and  conseqaently  the 
Kvery  of  itdsin  could  take  no  eflfcct.  But  later  authorities  are  contrary  to 
Lord  Coke,  as  to  this  point,  because  the  principal  intent  of  the  deed  it 
to  pass  an  estate  to  the  son,  and  it  shall  not  be  frustrated  by  adhering  too 
strictly  to  the  form  of  the  conveyance,  if  by  any  construction  it  can  be 
made  effectual.  3  I^v.  9,  10.  Si 3.  371.  Yet  it  has  been  resolved  that  a 
coTenant  to  levy  a  fine,  which  shall  be  to  such  and  such  uses,  does  not 
amount  to  a  covenant  to  stand  seised^  because  then  the  pnrty  could  not 
levy  the  fine,  3  Lev*  126f  300  ;  but  in  |his  case,  the  words  of  the  deed  do 
not  pnrport  the  grant  of  an  estate  passing  immediately,  as  they  do  iu  tha 
case  in  the  text.    Hawk.  Abr.  83.— [£</,] 

•  ^A 1)  The  necessity  of  attornment,  to  give  effect  to  a  grant  of  a  revert 
sion,  Sec,  is  taken  away  by  stat.  4  &  5  Ann.  c.  16.  See  the  next  chaptf u 
-^£d.]  / 
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t  Co.  55.  Bttckler't     liHroDg,  apd  reduce  clearly  the  estate  of  the  feoffee,  and  make 
***^*  a  perfect  tfnaqt  of  the  freehold,  but  only  livery  of  aeisin 

upon  the  land(D  1):  the  other  conveyances  being  made  off 

from  the  ground,  do  sometimes  more  hurt  than  good,  when 

1 H.  7.  fs.  8  H.  7.4*  the  feoffor  is  out  of  possession  (52).    And  yet  in  some  cases 

M.  SI  E.^1.'  coram'     ^  freehold  shall  pass  by  the  common  law  without  livery  of 


Vid.  sect  7ii 


of  the  office  by  deed,  the  house  or  land  passeth  as  belonging 
thereunto.  So,  if  a  house  or  chamber  beloi^  to  a  corodj, 
by  the  grant  of  a  corody,  the  house  or  chamber  passedi.  A 
freehold  may  by  custom  be  surrendered  without  livery,  as 


(59)  <<  For  this  nee  f  Rep.  56. 
Biumet^Meate*  Fine  by  difieiiee  ex- 
tlnsuislics  his  rights  and  fthall  enure 
to  me  dineisort  But  aee  this  de- 
nied M.  15  Car.  B.  R.  Crook»  n.  7. 

FUdUrherfs  etueJ*    Hal.  MS8 

See  Cro.  Cka.  483.  and  S.  C.  W.  Jo. 
597.  In  tbis  last  book  it  is  laid, 
that  the  jndcet  did  not  detiver  any 
opinion  on  t^e  point.    Sec  farther 


W.  Jo.  317.  Cro.  Cha.  305.  and 
Oooldib.  163.— [Hargr.  n.  4. 49  a. 
(StfO).] 

fTbat  the  right  of  entty  of  a  db- 
leisee  it  eztinguished  by  his  fine 
to  a  stranger,  whrreof  the  disseisor 
sball    take  advantage. 


1  Prest.  Conv.  209.]— [Ed,} 

(53)  ^  Rot  74."    Ual.  MSS.-- 
[Hargr.  n«  S.  49  a.] 


(B 1)  And  it  not  only  passes  the  present  estate  of  the  feoffor,  but  ban 
him  of  all  present  and  futnre  right  to  the  estate  which  is  so  conveyed ;  so 
fliat  if  a  man  has  Bereral  estates,  all  of  them  pass  by  his  feoffment :  and 
if  he  has  any  interest^  rent,  common,  or  the  like,  in,  or  out  of  the  land,  it  is 
cxtingnished  and  gone  by  the  feoffment.  Perk.  Sect.  210.  1  Co.  121.  6  Co. 
70.  Piowd.  425,  424.  It  bars  the  feoffor  of  all  collateral  benefits  touching 
the  land,  as  conditions,  powers  of  invocation,  writs  of  error,  and  the  like ; 
therefore,  if  a  man  creates  an  estate  of  his  land  upon  condition,  and 
afterwairds  makes  a  feoffment  of  the  land ;  by  this  he  is  barred  for 
ever  of  taking  advantage  of  the  condition.  It  abo  destroys  contiiM[ent 
ttses,  and  gives  away  inclusively  a  future  use,  seignory,  or  right  or  ac- 
tion ;  for  both  the  feoflTment  and  livery  of  seisin  are  much  (avoored  in 
law,  and  are  construed  most  strongly  acainst  the  feoffor,  and  In  advan- 
tage of  the  feoffee.  Shep.  Touch.  204.  But  the  most  singular  and  power- 
ful effect  of  a  feoffihient  is,  that  it  operates  on  the  possession,  wiibont  any 
regard  to  the  estate  or  interest  of  the  feoffor ;  so  that  to  make  a  feoffment 
good  Snd  valid,  nothing  is  wanting  but  posseaiion,  l  Bnrr.  60.  2  Prest. 
Conv.  237 ;  and  where  the  feoffor  luid  possesion,  tliougfa  it  be  ever  so  bare 
and  naked,  yet  a  freehold  or  fee-simple  passes  by  it,  by  reason  of  the  livery. 
1  Burr.  92.  Post,  330  b.  366  h.  377  a.  The  principle  upon  which  this 
doctrine  is  founded  will  be  considered  in  a  subsequent  chapter.  See  post. 
Chap.  47.  of  Diaseistn,  and  the  notes  there;  and  see  the  case  of  Tmglor 
V.  Horiif  i  Burr.  6tf.  As  a  feoffment  operates  by  transmutation  of  pos« 
session,  it  will  vest  the  inheritance  in  the  feoffiee  and  his  heirs,  if  so  limited, 
although  no  consideration  be  paid,  see  Anders.  37,  pi.  95 ;  but  without  a 
consideration  it  would  be  void  against  creditors.  1  Bart.  Prec  Co»% 
vey.  40.  n.  (4).  A  feoffment  by  a  tenant  In  tail  in  possession,  creates  i^ 
discontinuance  of  the  estate-tall,  by  transferring  to  the  feoffc«  not  only 
the  possession,  bnt  also  the  right  of  possession,  so  as  to  take  awmy  tki^ 
right  of  entry  of  the  issue  in  tail»  and  of  the  remainder-man  or  rever« 
sioner,  and  drive  them  to  a  real  action.  Post,  327  b.  And  if  mada  by  % 
paritcBlar  tenant,  it  creates  a  forfeiture  of  his  estate.  Ant.  251  a.  p.  206« 
lastly,  a  feoffment  may  be  used  not  only  for  conveying  an  estate  of  free- 
hold m  corporeal  property,  but  also  for  the  various  purposes  of  barriog 
intails,  destroying  contingent  remainders,  powers,  conditions,  6rc.  4  Bart, 
£lem.  par.  U  c  3.  But  this  mode  of  conveyance,  which  was  attended 
with  many  toconveniencrs  countervailing  its  advantages,  is  now  hot  little 
in  pr^tioe ;  it  having  l>een  almost  entirdy  superseded  by  the  conv^anoe 
by  lease  and  release.  See  2  Prest.  Conv.  218.  With  respect  to  wfaa& 
fiersons  may  convey  by  feoffment,  see  ante,  4tb«  p.  SI9.  SOOb.  vet  4* 
p.  788,  7%9.'^Ed.} 
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hereafter  shall  be  said  (54):  and  so  of  assignment  of  dower 
ad  ottium  ecclesiaf  or  otherwise,  and  by  exchange  a  freehold 
may  pass  without  livery,  as  hereafter  shall  be  said. 

(s)  A  man  seised  of  land  in  fee  has  divers  charters,  deeds,  6  a. 

mod  evidences,  and  maketh  a  feoffment  in  fee,  either  without  vUbaut  warranty,  tki 
i^arranty,  or  with  warranty. only  against  him  ^nd  his  heirs,  luth^edsT'^^''^^'' 
the  purchaser  shall  have  all  the  charters,  deeds,  and  evi-  (0  i Co.  fol.  lief. 
dences,  as  incident  to  the  lands,  ei  raiione  terra,  to  the  end  ease.   44  E.  3.  nb. 
he  may  the  better  defend  the  land  himself,  having  no  war-  g^b'^^ii'g^i*^'^' 
ninty  to  recover  in  value;   for  the  evidences  are,  as  it  were,  ioE.4.  9b.   ^^^-^ 
the  sinews  of  the  land,  and  the  feoffor  not  being  bound  to  h.'?.  ssa.   (tKoL* 
warranty  hath  no  use  of  them.     But  if  the  feoffor  be  bound  ^^^^^^  j^,  ^^^ai. 
to  warranty,  so  that  he  ia  bound  to  render  in  value,  then  is  tV  i^  iht  Htu,  if  the 
the  defence  of  the  title  at  hit  peril ;  and  therefore  the  feoffee  ^y. 
in  that  case  shall  have  \io  deeds  that  comprehend  warranty, 
whereof  the  feoffor  may  take  advantage  (c  1).     Also,  he  shall 
have  such  charter,  as  may  serve  him  to  deraign  the  warranty 
paramount.    Also,  he  shall  have  all  deeds  and  evidences, 
which  are  material  for  the  maintenance  of  the  title  of  the 
land ;  but  other  evidences  which  concern  the  possession,  and 
not  the  title  of  the  land,  the  feoffee  shall  have  them  {55). 


(54)  <'  Tid.  5  Rep.  ParyMoa*! 
'  Hal.  MSS.— 5  Co.  84.  In 
Pentwum'i  com  the  joiy  foniidy  that 
in  &€  manor  of  Portchester  there 
was  a  coAtoni,  acconllttf  to  which 
all  alienations  of  landt  witliin  tint 
manor  by  writing,  fcoffiaent,  or  last 
will  were  void,  nnlew  presented  to 
be  a  |ood  cuRl om.  In  the  same  case 
mention  is  made,  that  by  tlie  cus* 
torn  of  lidford  Castle,  in  Devon- 
•hire,  a  freeholder  of  inheritance 
cannot  pass  his  freehold  except  by 
■iirreniler  into  the  lord's  hai^ds.  Xs 
to  this  latter  kind  of  custom^  in  con* 
seqnence  of  which  the  estates  snb- 
ject  to  it  have  lipen  called  ou^sMory 
jreekoldMf  see  post,  59  b.andBlackst. 
taw  Tracts,  8vo.  edit  toI.  l.  p.  144. 
— {Hargr.  n.  6. 49  a.  (3tl).] 


[Et  vid.  ante,  vol.  1.  p.  658i» 
n.  (E).]-[£:d.] 

(55)  See  Cro.  Elia.  S47.  Cro. 
Cha.  442.  Noy.  145.  In  all  of  tliese 
books  it  is  said,  that  in  the  case  of 
conveyances  to  nses  the  possession 
of  deeds  appertains  to  the  feoffee  or 
eovenmUte^  and  not  to  cetiuiqueuBe; 
and  the  reason  given  is,  that  it  was 
so  at  common  law;  and  the  statute 
of  nsesy  though  it  transfers  the  legal 
estate  to  ec$hti  ipu  une^  doth  not 
transfer  the  deeds.  Bnt  this  doc- 
trine seems  questionable.— [Hargr. 
n.  4.6  a.  (25).] 

[See  Hooper  v.  HmntMiom,  6 
Tannt.  14.  In  which  case  the  court 
observed,  that  the  penon  who  is  en- 
titled to  land,  has  a  right  to  the  title 
deeds  of  that  bind.>-[£d.] 


(C 1)  Ace.  Hoofftr  v.  Rass6elloai.  6  Tannt.  14.  And  therefore  where  a 
v»dor  warrants  his  title,  which  in  deeds  of  feoffment  be  osnally  does,  it 
is  proper  to  insert  an  express  grant  of  the  title  deeds.  1  ISart.  Prec. 
Cmiv.  43.  n.  11.  Idem,  45.  n.  16.  For  the  learning  respecting  deeds  and 
the  right  to  thesSt  see BacUnrsfs  ease,  1  Co.  1.  Fieldy,  Fea,  2  T.R.70Q. 
f  Prest.  Conv.  466.  and  the  alwve  case  of  Hooper  v.  RamAoitom,  in  whi^eh 
it  was  determined,  that  if  ttie  vendor  of  a  leasehold  estate  delivers  tlie 
conveyance  as  an  escrow,  to  take  effect  on  pavment  of  the  residue  of  tb« 
pnrchase-monev,  the  property  in  the  title  deeas  of  the  estate  Is  so  vested 
m  the  vendee,  that  the  vendor  obtaining  possession  of  them,  and  pawiring 
them,  confers  on  the  pawnee  no  right  to  detain  thfm  after  tend€rt)f  the 
Mtidne  of  the  pi^chase-inoney.— [JuL] 

^  A  4.  9^ 
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t>¥  GRANT  AND  ATTOBNMENT.- 


D^nitiimrfagrani.    tjRANT,  conceisio,  is  properly  of  things  incorporeal,. 

3  Co.  63,  inLiocolne  ^hich  (as  hath  bccD  said)  cannot  pass  without  deed. 
CoUedge  cii«e.  (l  Rol.  ^  ^  ^ 

Abr.  853.  6  Co.  16b.) 

172  a.  Granty  amcessio,  is  in  the  common  law  a  conveyance  of  a. 

^iei^tdm^a^^'  *^"'*  *'^  '*®'  *°  6™"^  ""^  ^^^  *"  livery,  which  cannot  pass 

without  deed ;  as  advowsous,  servicesi  rents,  commons,  re- 
versions, and  such  like.  Of  this  sufficient  hath  been  said  in 
the  First  Chapter  of  the  First  Book  (a). 

312  a.  It  is  to  be  observed,  to  what  kind  of  inheritances  being 

ioikegnaU^rftSSm'  granted,  an  attornment  is  requisite.    And  in  this  chapter  Lil- 
'heritoaicea.  tleton  speaketh  of  five.   First,  of  a  seignory,  rent  service,  &c. 

Si  H.  7.  1.   (1  Rol.    Secondly,  of  a  rent  charge.     Tliirdly,  of  a  rent  seek.     And 
Abr.  292,  293.)  .....-^----«-_-«««...--___«««...««-..---_____. 

(A)  A  gitnt  is  a  conveyance  appropriated  to  the  transfer  of  thin^  not 
in  possession,  as  reversions  and  remainders,  and  otlier  incorporeal  here- 
ditaments, as  rents,  advowsons,  &c.  of  which  no  livery  can  be  bad. 
Hence  the  expression  tliat  advowsons,  rents,  commons,  SiC,  Ue  in  f^rant. 
It  was  a  rnle  that  a  grant  oonld  not  be  made  without  deed ;  becanse  as 
the  possession  of  those  tilings,  which  are  the  subject  matter  of  a  grant,  can- 
not be  transferred  by  livery,  there  conld  l>e  no  other  evidence  of  a  grant 
but  the  deed.  Bnt  it  was  alwavs  held  that  a  grant,  with  the  attoimuent 
of  the  tenant,  was  eqnaUy  valid  with  a  feoihnent  and  livery.  Ante,  9  a. 
p.  333,  334.  2  Bi.  Com.  317.  Watk.  Conv.  97.  4  Cm.  Dig.  ill.  2  I^rest. 
Conv.  209,  210.  A  gift,  donofio,  is  properly  applied  to  the  creation  of  aa 
estate  tail,  as  a  feoflment  is,  to  tint  of  an  estate  in  fee-simple.  And| 
considered  in  this  view,  it  differs  in  nothing  from  a  feoffment,  but  in  the 
nature  of  the  estate  passing  by  it ;  for  the  operative  words  of  this  con- 
veyance are  do  or  dedif  and  livery  of  seisin  must  be  given  to  render  it 
eftectual.  2  Bl.  Com.  306.  A  feoffment,  however,  is  always  applied  to 
an  immoveable  thing;  but  a  grant  is  often  nsed  for  the  conveyance  of 
moveable  things  also ;  as  trees,  cattle,  household  stuff,  &e.  the  propt-rty 
whereof  may  be  altered,  as  weU  by  gift,  as  by  sale  or  grant.  Shep. 
Touch.  227. 

A  grant  is,  at  this  day,  a  suspicious  species  of  coovevance,  as  being 
without  what  the  law  denominates  either  a  good  or  valuable  consideration. 
It  is  void  as  to  those  who  were  crcditora  of  tlie  donor  at  the  time  of  its 
heintt  made,  though  valid  as  to  subsequent  creditors.  Watk.  Conv.  too, 
13  Yin.  519.  tit.  Fraud.  22  Vin.  15.  tit.  Volvntary  CoayaQr.  Ante,  3  h. 
p.  236 f  237.  and  th«  notes  there.— [Ed.] 
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llereafter  in  this  chapter  of  two  more,  viz.  of  a  reversion  and 
remainder  of  lands ;  for  the  tenant  shall  never  need  to  attorn, 
but  where  there  is  tenure,  attendance^  remainder,  6r  payment 
of  a  rent  out  of  land. 

And  therefore  if  an  annuity,  common  of  pasture,  common  i  h.  5.  i.  S7  Am.  i4. 
of  estovers,  or  the  like,  be  granted  for  life  or  years,  8tc.  the  ^^  Attornment  Br. ' 
reversion  may  be  granted  without  any  attornment ;  and  albeit  ^*   (l*Mt,30Sb.) 
sometimes  in  some  of  these  cases,  or  the  like,  an  attornment 
be  pleaded,  yet  it  is  surplusage,  and  more  than  needeth,  be- 
cause in  none  of  them  there  is  any  tenure,  attendance,  re- 
mainder, or  payment  out  of  land. 

Attornment,  is  an  agreement  of  the  tenant  to  the  grant  of  309  a. 

the  seignoiy,  or  of  a  rent,  or  of  the  donee  in  tail,  or  tenant  ^gJ^T^^     "  *"' 
for  life  or  years,  to  a  grant  of  a  reversion  or  remainder  made  2"^*'  **f'i*\^*if  ^* 
tQ  another.    It  is  an  ancient  word  of  art,  and  in  the  common  i76,  &  i77.   Fketa, 
law  8igni6eth  a  toming  or  attorning  from  one  to  another.  We  Abr.  993.)  (i  Rep.  * 
use  also  aUoniamenium  as  a  Latin  word,  and  attornare  to  ^^'^ 

attorn.     And  so  Bracton  useth  it  (a) :  Item  videndum  esL  ii  W^"*^*®^'!^'  *• 

.      ,.     .  ,  .  foi.  sib.    Fleta, 

domiiius  aitornare  possit  alicui  homagium  et  servitinm  ttnentis  Britton,  nbi  supnu 

siti  contra  volutUatem  ipsius  teuentis,  et  videtur  qudd  non. 

And  the  reason  why  an  attornment  is  requisite,  is  yielded  * 
iu  old  books  to  be.  Si  dominus  aitornare  possit  servitinm  te-  Bracton,  lib.  9.  fol. 
neatis  contra  vo/untatem  tenentis,  taie  sequeretur  inconve-  supra. 
mens,  quod  possit  earn  subjugare  capitali  inimico'suo,  et  per 
quod  tentretur  sacramentum  Jidelitatis  facere  ei  qui  earn 

damufjicare  intenderetin), 

— 

(B)  Bytiie  fradal  law  the  fcndatory,  we  havetei'D,  conid  notaiirn  the 
lend  without  the  cooMnt  of  ihelordf,  ante,  p.  2X1,  n.  (A) ;  neither  couid 
ibe  loni  alien  or  transfer  his  srii^ry  without  the  Qonsent  of  tiie  feudatory. 
AViiRht  IVn.  M.  Feud,  b.  '^.  t.  3>^.  s.  1.  Craig,  de  jure  feud.  11^9.  374, 
37& ;  for  the  obligations  of  the  superior  and  inferior  being  mutual  Vind 
reciprocal,  tlie  feudatory  was  as  much  intere^^ted  in  the  conduct  and  abi- 
lity  of  the  lord,  as  the  lord  was  in  the  qualifications  and  ability  of  bis 
feudatory.  And  as  the  lord  could  not  alien,  so  neitlier  could  he  ez- 
cbansCy  mortgage,  or  otherwise  dbpose  of  his  sei^noi*}-,  without  the 
consent  of  his  vassal.  Wright.  31.  Hence  arose  the  doctrine  of  attorn- 
ment, which  is  defined  to  be  *'  the  consent  of  the  tenant  to  the  (>iant  of 
the  scisnory,  or  the  reversion,  putting  the  grantee  into  the  posst  sMon  of 
the  services  (hie  from  snch  tenant."  Gilb.  Ten.  81.  Thenasou  for  attoni« 
mcnt,  says  Lord  Cii.  B.  Gilbert,  was  thieefold.  l»t.  Tliat  the  tenant  in 
possession  might  not  be  subjectc«i  to  a  .^^tranger,  or  a  new  lord,  without 
his  own  approbation  aiid  consent,  yd.  That  he  might  know  to  %vhoin  he 
was  to  render  hix  services,  and  distingui:ih  the  lawful  distress  from  tlie 
tortious  tailing  of  his  cattle :  and  thin  reason  w^s  so  prevalent,  that  when 
tht  statute  qvU  emptores  terrQruaif  gave  a  free  alienation,  iu  respect  of  . 
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S09  b.  It  is  to  be  understood,  that  there  be  two  kinds  of  attonv 

Different  kind$  ^ 

attrniMau.  meiit,  vi2.  an  attonuneot  m  deed  or  express,  and  an  attorn** 

raent  in  law  or  implicit.  Of  attornment  express  or  in  deed 
Littleton,  sect.  551.  speaketh,  and  of  attornment  in  law  he 
speaketh  after  in  this  chapter.  And  to  both  these  kinds  of 
attornments,  there  is  an  incident  inseparable,  that  is,  that  the 
tenant  hath  notice  of  the  grant ;  for  (au  attornment  being  an 
agreement  or  consent  to  the  grant,  &c.)  he  cannot  agree  or 

Lib.  2.  fol.  67  b.         consent  to  that  which  he  knoweth  not.    And  the  usual  plead* 

Tooker*8  case.    13  EI.  .       .  ,        .     .    ,  . 

Dier  5o«.   Tookcr's    lUg  IS,  to  which  grant  the  tenant  attorned.    And  therefore  if 
€«£€,  n    sopra.  ^  |^j^  ^  ^  manor  who  used  to  receive  tlie  rents  of  the  tenants, 

purchase  the  manor,  and  the  tenants  having  no  notice  of  the 

purchase,  continue  the  payment  of  the  rents  to  him,  this  is 

no  attornment.    So,  if  the  lord  levy  a  fine  of  the  seignoiy, 

and  by  fine  take  back  ao  estate  in  fee,  the  tenant  continueth 

the  payment  of  the  rent  to  the  first  conusor  without  notice  of 

I^b.  t.  Tookcr's  case,  t]ie  fines,  this  is  no  attornment.    B«it  it  is  to  be  knowp,  that 
abrsupra.  '  .  ... 

there  be  two  kinds  of  notices,  viz.  a  notice  in  deed  or  eipress^ 

whereof  Littleton,  sect.  551.  speaketh,  when  be  saitb,  that 

the  tenant  agreeth  to  the  grant,  and  a  notice  in  law  or  im* 

plied,  whereof  Littleton  hei^ter  speaketh  in  this  chapter. 

the  superior  lord,  yet  the  tenant's  rtgitt  of  attornment  contioned  an« 
altered.  3d.  That  by  such  attornment,  the  grantee  of  the  reversion  or 
scignory,  might  bfe  put  into  the  possession  of  it,  and  that  others  might  be 
apprised  and  informed  of  the  transfer.  Ibid.— The  necessity  of  attorn- 
ment was  oartly  avoided  by  the  method  of  conveying  to  uses  under  the 
statute  27  n.  8.  c.  10.  by  which  the  possession  is  immediately  executed  to 
the  use.  And  it  is  now  almost  entirely  taken  away  by  the  statutes 
4  &  5  Ann.  c.  16.  and  11  Geo.  f.  c.  19.  The  former  of  which  enapts, 
that  all  grants  or  conveyances,  by  fine  or  otherwise,  of  any  manors,  or 
rents,  or  of  raverrions  or  remainders,  shall  be  eflectual  without  the  at- 
lomment  of  any  of  the  tenants ;  hut  it  is  thereby  providedi  that  no  tenant 
shall  be  prejudiced  by  payment  of  rent  to  any  grantor  or  conusor,  or  by 
Isreach  of  any  condition  tor  non-payment  of  rent,  before  notice  shall  be 
given  to  him  of  such  grant  by  the  conusee  or  grantee.  And  by  the  latter 
statute,  recitins,  that  the  poesession  of  estates  is  rendered  very  pre^ 
carious  by  the  frequent  and  fraudulent  practice  of  tenanis,  In  attorning 
to  strangers,  who  claim  title  to  the  estates  of  their  respective  landlords 
or  lessors,  who  are  thoeby  put  out  of  the  possession  of  their  respectiye 
states,  and  put  to  the  dimculty  and  ezpenoe  of  recovering  the  same  by 
action  at  law ;  it  is  therefore  enacted,  that  all  such  attornments  shall  be 
void,  and  the  posscMiion  not  altered ;  but  it  is  thereby  provided,  that  the 
act  shall  not  extend  to  atfect  any  attornment  made  pursuant  to  any  judg- 
jaeai  at  law,  or  decree  or  order  of  a  court  of  equity,  or  made  irith  the 
privity  and  consent  of  the  landlord  or  hmdiords,  lessor  or  lessors,  or  to 
)any  mortgagees  on  a  forfeited  mortgage.  Before  the  statute  of  Anne, 
attornment  was  necessary  in  the  case  of  a  mortgage,  on  the  principle  of 
notice  to  the  tenant;  but  since  that  statute  the  conveyance  is  complete 
without  attornment,  and  the  mortgagee  is  entitled  to  the  rents  pn  notice* 
JIms  v.  Gattnusre,  Dongl.  je65.  Ante,  p.  37.  n.  (Z).  And  attornment  is 
now  seldom  heard  of  in  practice,  except  in  the  case  of  a  recovery  19 
ejectment,  where  the  tenants  frequently  attorn  to  the  lessor  of  tiie  plain* 
tiff,  in  order  to  save  the  expence  of  sheriif 's  ponndage|  and  officeti  feci^ 
eu  executing  a  writ  of  possession.— >[£J.j 
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JTTORNMMT  is,  as  if  there  be  lord  and  tenant,  and   LITTLETON. 
the  lord  tdlt  grant  by  hfs  deed  the  services  of  his  tenant  to  ^*^^1;^'^ 
another  for  term  of  years,  or  for  term  of  life,  or  in  tail,  or  I 

i^fee,  the  tenant  must  attorn  to  the  grantee  in  the  life  of  the 
grantor  (c)  by  force  and  virtue  of  the  grant,  or  otherwise  the 
grant  is  void.  Jnd  attornment  is  no  other  in  effect,  but  when 
the  tenant  hath  heard  of  the  grant  made  by  his  lord,  that  the 
same  tenant  (hereafter  ift  this  chapter  littleton  doth  teach  [Cokb,  309  b.] 
what  manner  of  tenant  shall  attorn)  do  agree  by  zpord  to  the  t.  How  mtOt. 
said  gratit  (and  so  he  may,  and  more  safely,  by  his  deed  m  ojoxf  • 
writing),  As  to  say  to  the  grantee,  I  agree  to  the  grant  made  [Coa«,  309  b.] 
to  yoH  (I),  IfC.  or  I  am  (e)  well  content  with  the  grant  made 
to  you;  but  the  most  common  attornment  is,  to  say  {3),  Sir, 
I  attorn  to  you  by  force  of  the  said  grant,  or  I  bcjcome  your 
tenant,  Ifc.  or  (4)  to  deliver  to  the  grantee  a  penny,  or  a  rrhy  dOitery  of  a 
halfpenny,  or  a  farthing,  by  way  of  attornment.  *^'. "  "*  "^"'"^ 

Littleton  here  putteth  five  examples  of  an  express  attorn-  310  a. 

ment,  but  of  them  the  last  is  the  best,  because  the  ear  is  not 
only  a  witness  of  the  words,  but  the  eye  of  the  delivery  of  the 
penny,  &c.  and  so  there  is  dictum  et  factum.  And  any  other 
words  which  import  a»  agreement  or  assent  to  the  grant,  do 
amount  to  an  attornment. 


t 


Jl>  ^pc.not  in  Land  M.norRoh.         (H)  tfc.  added  in  I*,  and  M.  and 
(s)  bieu,  not  m  L.  and  M.  nor      Roh. 
Bob*  (4)  lirereT'^4€literer,  L  and  M« 

and  Rob. 

(C)  That  is,  at  common  law,  before  the  4  ^'  5  Ann.  c.  t6.    ^o^  where 
a  lord  cxchani^  the  services  of  his  tenant  with  another  for  land,  the 
attornment  of  the  tenant,  by  whom  the  services  were  to  be  ferforme<l» 
waft  necessary  to  perfect  such  exchange.    Perk.  sect.  949*  ^-^9.    And 
where  a  nun  made  a  lease  for  years  of  land,  rendering  rent,  if  be  after- 
wards granted  the  reversion  to  another  for  yean,  to  bej^n  after  tlic  death 
of  the  graiitor ;  the  attornment  of  the  lessee  for  years  in  possession  was 
necessanr.  So,  where  a  lessee  for  twenty  years  made  a  lea^e  over  to  a  Uiird 
pciSQB  for  ted  y^rs,  rendering  rent,  and  then  granted  the  reversion  to  a 
stranger,  attornment  of  the  lessee  for  ten  years  was  requisite:  bnt  if  the 
lease  for  ten  years  had  been  made  without  any  reservation  of  rent,  it 
wonld  have  been  otherwise.    For  it  wps  a  rale,  that  where  thtte  was  no 
teaare,  attendancy,  rent,  or  servioe  to  be  paid  or  done,  there  attornment 
was  nnt  neecasary,  dupnL  31«  a.  p.  &56.  And  hence  it  was,  that  where  a 
person  granted  common  or  pnstnre  appendant  or  appnt  tenant,  or  estovers 
not  of  tend,  there  needed  no  attornment  of  the  tenant  to  make  snch  grant 
good.    And  for  the  same  reason,  inhere  a  rent  or  common  was  aranted 
to  one  for  life,  a  snbsec^tient  grant  of  the  reversion  of  it,  was  good  with- 
•at  attormnent.    Also  if  a  man  had  made  a  lease  to  one  for  ten  yeai-s, 
and  afterwards  made  a  lease  to  another  for  twenty  years,  in  this  ciite 
tibe  secnnd  leas^  was  good  for  the  ten  years  to  come  after  the  first  ten 
vcars  ended,  withont  any  attonwient  of  the  first  lessee.    Sheph.  Touch. 
9SA,  f5^-H£^-] 
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And  might  he  made  in       And  albeit  tbesefive  express  attorameuts  be  all  set  down 

the  grwdees  absence,      ,     »  •    i 

(fr)Lib.  f.  fol.  68, 69.  '''7  Littleton,  to  be  made  to  the  person  of  the  grantee  (b),  yet 
S'h!  8!!*ti?Anoni-  *"  attornment  in  the  absence  of  the  grantee  is  sufficient ;  for 
ment.  Br.  40.  (ii>  Rep.  if  he  doth  agree  to  the  grantj  either  in  his  presence  or  in  his 

62.    Cro.  Car.  440.  •    •        i*^   • 

I  Roi.  Abr.  300.         absence,  it  is  sufiicient. 
Dyer  398  a.) 

309  b«  ''  Of  the  grant  made  by  his  lord**    Here  is  to  be  seen, 

^!n^^2^&^toitf^   ^l^c"  ^^^  lining  granted  i»  altered,  what  becometh  of  the 

^aUeratianin  the         attornment. 
ihuig  granted. 

If  there  be  lord,  mesne,  and  .tenant,  and  the  mesne  grailt 
'  over  his  mesnaltj  by  deed,  the  lord  releaseth  to  the  tenant, 

thereby  tlie  mesnalty  is  extinct,  and  Uiere  is  a  rent  by  sur- 
plusage, an  attornment  to  the  grant  of  this  rent  seek  is  good, 
although  the  quality  of  that  part  of  the  rent  is  altered,  because 
it  is  altered  by  act  in  law. 

If  a  reversion  of  two  acres  be  granted  by  deed,  and  the 
lessor,  before  attornment,  levy  a  fine  of  one  of  them,  and  the 
tenant  attorn  to  the  grantee  by  deed,  tliis  is  good  for  the  otiier 
acre. 

Attornment  to  the  (c)  If  the  reversion  be  granted  of  three  acres,  and  the  lessee 

grant  for  part f  ica§  .  .  .  ^  i  •    •  t  r       n    ■ 

good  for  the  whole.        agree  to  the  said  grant  for  one  acre,  this  is  good  for  all  three ; 
(c)  18  E.  3.  til.  Vari-    quJ  jq  Jj  13  of  an  attornment  in  law,  if  the  reversion  of  three 

ance,  dS.   22  £.  S.  18.  '  r   1     » 

Tooker'B  rase,  nbi      acres  be  granted,  and  the  lessee  surrender  one  of  the  acres  to 
^   ^       '      '^    the  grantee,  this  attornment  shall  be  good  for  the  whole  re- 
version of  the  three  acres,  according  to  the  grant. 

309  a.  "  The  tenant  must  attorn  to  the  grantee  in  the  life  of  the 

^rfj  i^SS  l^'^i^the  S^^^^^^^'f  ^C'"   An**  8^  "^"5t  ^^  »Is^  ">  *«  ^^^  ^f  *'^®  grantee ; 
grantor  and  grantee,      apd  this  is  understood  of  a  grant  by  deed.     And  the  reason 

\id.  Litt.  fol.  128.       ,  -  .       -       ,  *        if  .•  1 

II  H  7.  19.    Lib.  1.  hereof  is,  for  tliat  every  grant  must  take  enect  as  to  the  sub- 
kyci^caJ.^^'   ^^^^'   *^*"^^  thereof  in  the  life  both  of  the  grantor  and  the  grantee. 

And  in  thi^  case,  if  the  grantor  dieth  before  attornment,  the 

seignory,  rent,  reversion,  or  remainder,  descend  to  liis  heir ; 

40  Ass.  19.  34  H.  6.  r.  ^"d  therefore  after  his  decease  the  attornment  cometh  too  late : 

St  d  86^  )  (l^oct.  &  go  likewise,  if  the  grantee  dieth  before  attornment,  an  attom- 

#  3QQ  ^^  ment  to  the  heir  *is  void,  for  nothing  descended  to  him  :  and 

(9  Rep.  84.    Sect      if  he  should  take,  he  should  take  it  as  a  purchaser,  where  the 

heirs  were  added  but  as  words  of  limitation  of  the  estate,  and 

not  lo  take  as  purchasers. 
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But  if  the  grant  were  by  fine,  then  albeit  the  conusor  or  Divenity  hernHwhm 

.  1     •        i_     tkt  gnmi  wuM  by  fine ; 

conusee  dieth^  yet  the  grant  is  good*  For  by  fine  levied  the  34H.6.7.  ioH.6.  n 
state  doth  pass  to  the  conusee  and  his  heirs  ;  and  the  attorn- 
ment to  the  coniisee  or  his  heirs  at  any  time  to  make  privity 
to  distrain  is  sufficient.  But  all  this  is  to  be  taken  as  Lit-  Bract.  lib.«.  loLltv 
tleton  understood  it,  viz.  of  such  grants  as  have  their  operation 
by  the  common  law.  For  siuce  Littleton  wrote,  if  a  fine 
be  levied  of  a  seignory,  &c.  to  another,  to  the  use  of  a 

third  person  and  his  heirs,  he  and  his  heirs  shall  distrain  with-  I^b.  6.  fol.  68.  Sir 

_     .    .     ,      _  i.^-Ti   «    Moyle  Finch'f  ca»c. 

out  any  attornment,  because  he  is  m  by  the  statute  of  27  U.  8.  ^  ^^^^^  ^  ^^g 


cap.  10.  by  transferring  of  the  state  to  the  use,  and  so  he  is  ^^"^^^Statuttff- 
in  by  act  in  law. 

And  so  It  is,  and  for  the  same  cause,  if  a  man  at  this  day  (3  Cro.  19S.   Pos^ 
by  deed  indented  and  inroUed  according  to  the  statute,  bar-  ^r  H.  8.  cap.  lei 
gaineth  and  selleth  a  seignory,  &c.  to  another,  the  seiguory  ^'^  *^^'  *^** 
shall  pass  to  him  without  any  attornment ;  and  so  it  is  of  a 
rent,  a  reversion,  and  a  remainder.     So  as  the  law  is  much 
changed,  and  die  ancient  privilege  of  tenants,  donees,  and 
lessees,  much  altered  concerning  attornment,  since  Littleton 
virote. 

But  if  the  conusee  of  a  fine,  before  any  attornment  by  deed  (Ante,  101b.    Post, 
indented  and  inrolled,  bargaineth  and  selleth  the  seignory  to  i^\^^  J,  ijbi  Mipra.  ^ 
another,  the  bargainee  shall  not  distrain,  because  the  bar-  ^'^^'  •^^''  ^*^' 
gainor  could  not  distrain.  Et  sic  de  timilibm ;  for  tiemo  potest 
plus  juris  ad  alium  tramferre  quam  ipse  It  abet.    Vide  eect. 
149*  where  upon  a  recovery,,  the  recoveror  shall  disitraiu  and 
avow  without  attornment. 

A  grant  to  the  king,  or  by  the  king  to  another,  is  good  orimthi  king't  etae. 

without  attornment,  by  his  prerogative.  6^E^'4?"is.  ^l^'st,'  *' 

St4b.    1  Rol.  Abr.  394.    Sect.  564.    1  Rep.  Alton  Wood's  ease.    8  Rep.  89.    1  Rol. 
Kep.  SOI.    1  Cro.  441.    Jones  376.) 

Note,  that  in  case  of  a  deed,  nothing  passeth  before  at-  314  b* 

tohiment,  as  hath  been  said.     In  the  case  of  the  fine,  tlie  55j^*^crofca^84, 
«  thing  granted  passetli  as  to  the  state,  but  not  to  distrain,  8cc.  ^  I^^P-  ^^  b*    ^^^ 
without  attornment  (D).     in  the  case  of  the  king,  the  thing  Ante,  909  a.) 
granted  doth  pass  both  in  estate  and  in  privity  to  distrain,  &c^  * 

(D)Seett.  (Ll)  infra.— [£tf.]    . 
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Without  attornment,  unless  it  be  of  lands  or  tenements  that 

(1  Sid.  ist,  1  Lev.     are  parcel  of  the  dochy  of  Lancaster^  arid  Ke  oiil  of  the 

aa^j 

countj  palatine  (e). 

309  b.  w  A$  to  say  to  tht  groTttee,  i^c.*'  Here  is  to  be  sec»  to  what 

H'ub^Z^T''^^  manner  of  grantees  the  attornment  is  good.    Regularly  the 
99  H.  6.  3.  Tooker^s   attornment  most  be  according  to  the  grant,  either  expressly  or 
'  impliedly.    Of  the  first  Littleton  hath  here  spoken. 

*310  a.  ^Impliedly,  as  if  a  reversion  be  granted  to  t\Vb  by  deed,  and 

du^rnm^  to  «M^  ^  lessee  attorn  to  one  of  them  according  to  the  grant,  thia 

m  u  hdih ;  attornment  is  good,  but  not  to  vest  the  reversion  only  in  him 

5s  auS^r  b^  29^^'  ^^  whom  attornment  b  made ;  but  it  shall  enure  to  both  the 

To^er*B  c«,  ubi  grantees,  for  that  is  according  to  the  grant,  and  for  that  it 

cannot  vest  the  reversion  only  in  him  to  whom  the  attornment 

«r  tf  oM  tftetf,  f^f om-  is  made.    And  so  it  is  if  oqe  grantee  dieth^  the  attormnent  to 

pmi  to  the  imniwr        .  •        •  « 

fpoi  gi9od  i  the  survivor  is  good. 

memoMtoMenimini  If  die  lord  grant  by  deed  his  seignory  toA.  for  life,  the 
iemS^l^feB^d^M,  remainder  to  B.  in  fee,  A.  dieth,  and  then  the  tenant  attorn 
fOH. «.  7.  (Post,      to  B.,  tiiis  attornment  is  void,  because  it  is  not  according  to 

the  grant ;  for  then  B.  should  have  a  remainder  without  any 

particular  estate. 


198  a.) 


Tooker's  case,  ubi  If  a  reversion  be  granted  to  a  man  and  a  womaBy  they  are 

483.   (Ante, ^187 b.)'  t<>ba?e  moieties  in  law;  but  if  tliey  intermarry,  and  then  at« 

tornment  is  had,  they  shall  have  no  moieties  (and  yet  by  the 
purport  of  the  grant  they  are  to  have  moieties),  because  it  is 
by  act  in  law  (f). 

J*(niufnnrfwaMrr|fti^  If  a  feme  grant  a  reversion  to  a  man  in  fee,  and  marry  with 
ikehMsbmndwoig^odm  the  grantee,  the  lessee  attorn  to  the  husband^  this  is  a  good 
i^t 8. '^UbfTfol.    «ttornment  in  law  to  (be  husband  (g). 

61.    Heiiiling*8  case. . 

go.  91.  COD.    1  LcT.      (E)  Ace.  4.  Inst.  209.  Plowd.  2J1  b. ;  but  later  aatboritiei  have  hdd 

*^'  otbenrtee.    See  1  Sid.  139.    Lev.  28.— [£(1.1 

(F)  The  attormneot  in  this  case  was  aood»  because  the  words  of  tha 
grant  aii|;ht  still  have  their  effect  according  to  the  parport  of  it,  fhoagb 
the  qiiahtv  of  the  giantee's  estate  was  difl^ent  from  what  it  would  ba?s 
been,  If  the  tenant  had  attorned  before  marriaoe.    Havik.  Abr,  410, 

411.— r£d.;i  ' 

(O)  But  if  the  feme  had  married  any  other  person  than  the  gfaatee 
before  attornment,  U.  wooM  have  been  an  implied  countermand  of  the 
attornment,  because  it  would  then  be  to  the  hnsband's  prejudice,  by  de- 
featmg  hU  estate  for  the  life  of  the  wile,  which  he  hud  gained  by  the 
marriage.    Infra,  310  b.— [£</.] 
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If  a  reversion  he  gninted  by  deed  to  the  use  of  J.  S.,  and  AHornmeni  to  cestui 
the  lesaee  hearing  the  deed  read,  or  having  notice  of  the  coo*  im*  good; 
tents  diereofi  attorn  to  cestui  gue  use,  this  is  an  implied  atr 
tonunent  to  the  grantee. 

If  a  reversion  be  granted  for  life,  the  remainder  in  tail,  the  ^yf^*^  grimteefifF 

remainder  in  fee,  the  attorninent  to  the  graptee  for  life  shall  the  remamtier-man, 

enure  to  thiem  in  the  remainder,  to  vest  the  remainder  in  them.  ^^^3^/4.  Attom. 

And  in  those  cases  if  the  tenant  should  say,  that  I  do  attorn  (Aate^  mtb.    Post, 

.  -,.-,,.,-,        ,       /.  ^  ,         312  b.    6  Rep.  63. 

to  the  grantee  tor  life,  but  that  it  shall  not  benefit  any  of  them  5  Kop.  Pord*s  cue. 

in  remainder  after  his  death,  yet  the  attornment  is  good  to  ji^y*  ir/4^ll^V.2S.) 
them  all ;  for  having  attorned  to  the  tenant  for  life,  the  laif 
(which  he  cannot  control)  doth  vest  all  the  remainders. 

And  of  this  more  shall  be  said  hereafter  iq  this  chapter(B), 

jiLSO,  if  the  lord  grant  the  service  of  his  tenant  to  one   LITTL]EBTOW« 
man,  and  after  by  Lis  deed,  bearing  cl  later  date,  he  grofit  [Sect.  55?.  SlOa,] 
the  same  services  to  another,  and  thfi  tenant  attorn  to  the  se-  iSSd^^/SrS^'** 
cond grantee,  new  the  said {5) grantee  hath  the  services;  and  gnaieei^UeoMwii be. 

albeit  qftenpards  the  tenant  tall  attorn  to  the  first  grantee, 
Mis  is  clearly  void,  S^c. 

Here  it  is  to  be  observed,  that  Littleton  ezpresseth  not  3]0a» 

what  estate  is  granted,  and  very  materially;  for  if  the  former  (Cro.  Car.  fM. 
grant  were  in  fee,  and  the  latter  grant  were  for  life,  and  the  PosV296a\) 
tenant  doth  first  attom  to  the  second  grantee,  he  cannot  after 
attorp  to  the  first  grantee  to  make  the  fee-simple  pass,  for 
that  should  not  be  according  to  the  grant;  but  in  that  case 
the  attornment  to  the  first  is  countermanded. 

And  so  it  is  if  a  reversion,  expectant  upon  an  estate  for  NorwUntkignMer, 
life,  be  granted  to  another  in  fee,  and  after  the  grantor  before  gmteerfthereoenmm, 
attornment  confirm  the  esUte  of  the  lessee,  in  tail,  the  at-  JTlf^irfiV*****^ 
tonyment  to  the  grantee  for  the  fee-simple  is  void  (1). 

(6)  dtl— «0coimE,  L.  and  M.  and  Roh. 


(H)  Bat  where  the  revenioo  was  granted  to  one  for  life,  the  remainder 
to  another  in  fee,  if  the  tenant  attorned  not  to  the  tenant  for  life,  he  conld 
not  attom  to  tlie  remainder-man ;  becaosey  if  there  were  no  particabir 
estate,  there  conld  be  no  remainder;  and  there  could  be  no  particular 
estate,  unless  the  tenant  gave  hin>  poasession  by  his  attormaeat.  GiUk 
Ten.  84.— [£d.] 

(I)  For  t^  tenant,  after  the  acceptance  of  such  confirmation,  could 
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In  the  8ame  manner,  if  a  reversion  upon  an  estate  for  years 
be  granted  in  fee,  and  the  lessor  confirm  the  estate  of  the 
lessee  for  life,  he  cannot  afterwards  attorn. 


*310b. 

married  hrfvre  tUUirw 
m€iU  tQ  the  grmiiee. 

11  H.  7.  19.    S  R.  f . 
obi  svprm. 

P.SElis.  Bendloes. 
Hejnling's  c«se,  nbi 
•upr«.    (1  Rol.  Abr. 
t99.) 


^If  a  feme  sole  maketh  a  lease  for  life  or  years,  reserving  a 
rent,  and  granteth  the  reversion  in  fee,  and  takedi  husband, 
this  is  a  countermand  of  the  attornment. 

Where  our  author  putteth  his  case  of  the  whole  reversioD, 
if  two  coparceners  be  of  a  reversion,  and  one  of  them  granteth 
her  moiety  by  fine,  the  oonusee  shall  have  a  quid  juris  ctamat 
for  the  moiety. 


Atiefwmeni  to  f too  uve- 
ral  granton  vm  void  \ 

11  H.  7.  It. 
#r  t0  two  grmiis  to  the 
MmHepenem; 


err  to  eme  penon  in  two 
dietinet  eapatitUOm 


(Ante,  190  ft.    Mo. 
84.) 


Hut  oitommntt  to  « 
grant  of  Black  Acre 
or  Hlute  Acre,  wa» 
good  m'Ur  ekction. 


If  in  the  case  that  our  author  here  putteth  of  several 
grantees,  if  the  tenaut  attoni  to  both  of  tliem,  the  attornment 
is  void,  because  it  is  not  according  to  the  grant.  If  a  rever- 
sion be  granted  for  life,  and  after  it  is  granted  to  the  same 
grantee  for  years,  and  the  lessee  attometh  to  both  grants,  it 
is  void  for  the  uncertainty;  ^  multo  fortiori^  if  the  lord  by 
one  deed  grant  his  seigiiory  to  1.  bishop  of  London,  and  to 
bis  heirs,  and  by  another  deed  to  I.  bishop  of  London,  and 
to  his  successors,  and  the  tenant  attorn  to  both  grants,  the 
attornment  is  void;  for  albeit  the  grantee  be  but  one,  yet  he 
hath  several  capacities,  and  the  grants  are  several,  and  the  at* 
torument  is  nut  according  to  either  of  the  grants  (k). 

But  if  A.  grant  the  reversion  of  Black  Acre  or  White 
Acre,  and  the  lessee  uttorn  to  the  grant,  and  after  the  grantee 
maketii  his  election,  this  attornment  is  good ;  for  albeit  the 
state  was  uncertain,  yet  he  attorned  to  the  grant  in  such  sart 
as  it  was  made :  and  so  note  a  diversity  between  one  grant 


not  pnt  I  be  grantee  in  possession  according  to  the  grant,  becunse  Hie  re- 
▼ersion  was  altered  by  socb  his  acceptance ;  and  since  he  could  not  f  ut 
llie  grantee  In  possession  of  the  thing  as  it  was  granted,  he  con  Id  make 
90  attornment  at  all ;  for  his  attonuncnt  could  not  vary  or  alter  the  ori|;i- 
iial  grant;  as  otherwise  no  person  oonid  have  told  by  such  grants  In  whom 
the  reversion  or  seignorv  was  lodged ;  and  so  the  notoriety  of  the  attorn- 
ment (which,  it  is  probable,  was  anciently  made  coram  parilnu),  as  f  or- 
respondent  to  such  grants,  wonM  have  been  altogetlier  destroyed.  Gilb, 
Ten.  83, 84.<^£d.] 

(K)  *If  a  person  iiad  granted  a  reversion  to  one,  and  hefoie  the  attoni- 
nent  of  the  tenant  he  sold  the  reversion  to  a  third,  in  this  case  the  tenant 
might  have  attorned  to  the  second  grantee,  and  it  would  have  made  tbt 
grant  good  to  him  Bnt  if  the  attornment  had  been  made  to  both  ths 
grantees,  it  would  have  been  void  for  uncertaiutv,  li  U.  7. 1  a*  *  e  Co. 
eU.'^Ed.} 
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tnd  several  grant),  and  observe  in  this  case  an  attornment 
good  ia  ezpectatioDi  and  yet  nothing  passed  at  the  time  of 
the  attornment,  but  by  the  election  subsequent* 

^LSOp  if  a  man  be  seised  of  a  nuinorf  widch  manor  is  XIT*rLET03f» 
parcel  in  demesne,  and  parcel  in  service,  if  he  mil  alien  this  [Sect.55S.  310b.] 

,'  /•If-        $t  By  whom  attommnt 

manor  to  another,  U  bertoveth  that  byjorce  of  the  altenation,  wutoU  made, 
all  the  tenants  which  hold  of  the  alienor  as  of  his  manor  (6),  ^^"^^J^,^^!!^ 
do  atlom  to  the  alienee,  or  otherwise  the  services  remain  con-  ?*^*?**^?f' ^'*r 

leMMta  ought  to  uttvm, 

tinually  in  the  alienor  (h),  saving  the  tenants  at  will(Jl)\  except  inunt$tBtwiU; 
for  it  needeth  not  that  tenants  at  will  do  attorn  upon  such 
alienation,  4r<^.(8) 

''  Saving  the  tenants  at  will,  tfcJ*    Here  is  implied  tenant  311a. 

at  will  or  by  copy  of  court-roll  according  to  ttie  custom  of  *  ^^* 

the  manori  so  as  the  freehold  and  inheritance  both  of  lands  iu 
the  hands  of  tenant  at  will  by  the  common  law,  or  by  custom, 
shall  pass  both  in  right  and  in  possession  without  any  attorn- 
ment. 

Here  it  is  to  be  observed,  that  when  a  man  maketh  a  feoff-  3lOb. 

meat  of  a  manor,  the  services  do  not  pass,  but  remain  in  the  menu*  48  E.  3.  fJT 
feoffor  until  the  freeholders  do  attorn ;   and  when  ihey  do  (SW«  5io.  3i?.  37.1. 

,  .    II  .  1    .  Ante,  IfGda.    Po»t, 

attorn,  the  attornment  shall  have  relation  to  some  purpose,  S4ia.   3  Kep.  t% 

and  not  to  other.     For  albeit  the  attornment  be  made  many  ^ 

years  after  the  feoffment,  yet  it  shall  have  relation  to  make 

it  pass  out  of  the  feoffor  ab  initio,  even  by  the  livery  upon 

the  feoffment,  but  not  to  charge  the  tenants  with  any  mean 

arrearages,  or  for  waste  iu  the  niean  time,  or  the  like. 

IF  a  reversion  of  laud  be  granted  to  an  alien  by  deed,  and  («  Rol.  Alw.  S94,  S95* 

t        1.        .  ^      ,      .  /i  .  Plo.48«b.  483  a. 

before  attornment  the  alien  is  made  denizen,  and  tlien  the  at-  Ante^  «rob.  S79b,) 
torament  is  made,  the  king,  upon  office  found,  shall  have  the 
land :  for  as  to  the  estate  between  the  parties,  it  passeth  by 
the  deed  ab  initio  (m). 

(6)  tfc,  added  in  L.  and  M.  and  et  tenementM  pu  il$  ielgnont  a  vnUnia 
fioh.  paMSont  al  aliene  per  force  de  tiel 

(7)  tfc.  added  in  L.  and  M.  and  a/uitalion,  added  iu  L.  aud  M.  and 
Itoli.  Koh.  and  ia  M8S. 

(8)  far  cto  que  meMWUM  U$  terns 


<L>  Sapra,  p.  357.  n.  (U^.— [Kd.] 

(M)Biit  in  respect  of  a  stranger,  attornpieot  had  no  rrlitiou.    Anl 
tk(ffief(»ri  if  twp  deeds  wvre  made  at  scvtrel  timcSi  and  the  gra«:c<!,wlit9*e 
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Vtach,  5  E.  s.  Coram  If  a  oian  plead  a  feoffment  of  a  manori  he  need  not  plead 
Kegc.  SuBBexln  The   ^^  attornment  of  the  tenants ;  (Imt  if  it  be  material,)  it  must 

be  denied  or  ^eaded  of  the  other  side* 

f fE.  d.  4/t.   54  C  5*  And  upon  consideration  had  of  all  the  books  toadiing  this 

43  Am.  p.  6.   43  Ass,  point,  whether  the  services  of  the  frediol^ers  do  pass,  wherein 

?9  £.3.  26  El  3.  per  ^^^  hB>ve  been  three  seteral  opinions,  viz.  some  have  holden 

qra  servitta  21.  that  the  services  do  pass  in  die  right  by  the  livery  as  parcel  of 

8  n.  4«  1  b.    18  n*  4.     .  ,  .        . 

fo  H.  6.  7.  35  H.  6.  the  manor,  btit  not  to  avow  without  attornment,  as  id  the 
14  a.  iH.r.  31.'  '  case  of  the  fine.  And  others  have  holden,  diat  they  both 
Br '^*  Attomment,     pj,gg  j„  ,^gjj|  ^j^  j„  possession  to  distrain  without  attornment. 

And  the  third  opinion  is,  that  in  this  case  the  said  services  pass 
^Slla.  neither  in  possession  nor  in  right,  but  until  attornment  ^re- 

main continually  in  the  alienor,  as  Littleton  here  holdetb. 

Tid.  Hill.  14  Elis.  And  SO  it  wu  resolved,  Pasch.  15  Elii.  between  Brasbitch 
Rot.  508.  in  Commo*        «  n         n  ..  ■  •  •         ^  ■  «     . 

•&  Baoco.  MKl  Barwell,  according  to  the  opinion  of  our  author.     Ana 

I  never  yet  knew  any  of  Littleton's  cases  (albeit  I  have  known 

many  of  them)  to  be  brought  in  question,  but  in  the  end  the 

judges  concurred  with  our  author. 

i^^r^tnMMirf  ftjf  th$      And  where  our  author  speaketh  of  the  attornment  of  the 
r,  )Uc«ie«ni.      freeholders,  if  the  lord  make  a  lease  for  years  or  for  lifis,  of 


O^^^J^fi^^l^^l^  A  manor,  and  the  freeholders  attorn  to  the  lessee,  if  after  the 
**^*  reversion  of  die  manor  be  granted,  the  attornment  of  the 

■Mot  18  b.*  19  ^  t.  lessee  for  years  or  life  shall  bind  the  freeholders ;  for  by  their 
^nllVuh.^y\d^'  former  attornment,  they  have  put  the  attornment  into  dit 
litt  sect.  549  &  556.  month  of  the  lessee. 

"™^™^-        ALSO,  if  there  be  lord  and  tenant,  and  the  tenant  letteih 

JjUmiment  to  a  grmi  ^  ^^^  ^^  another  for  term  of  life,  or  givah  the  land  in  tail, 
qf  •  reoermmi  mighi  to  Saving  the  reversion  to  himulf,  l^e.  {**  i^cJ'  that  is  to  say,  widn 
imme^iOf  frioff  to  o^^  limitation  of  any  remainder  over;  and  this  is  but  to  make 
|l#fmitor.  jjjg  opinion  plain  as  to  the  point  that  he  putteth  it),  if  the 

l    M,      1  a.J      j^^  j-^  ^^  ^^^  ^^^  j^^  sdgnory  to  another,  it  behoveth 

that  he  in  the  reversion  attorn  to  the  grantee,  and  not  the 
tenant  for  term  of  life,  or  the  tenant  in  tail,  because  that  in 

deed  was  last  in  order  of  time,  |ot  attornment  made  to  him  fint,  the  it- 
Teraton  passed  to  him ;  and  thoagh  attornment  were  afterwards  made  to  the 
other  gnntee,  this  wonld  not  help  him  by  relation.  Neither  would  It 
have  made  any  difference,  if  the  fonner  grant  of  the  reversion  bad  beea 
in  fee,  and  the  latter  for  life  only.  Shep.  Touch,  f  66.  That  esutes  depend* 
Ing  on  conditions  precedent,  cannot  vest  even  by  relation,  till  the  paifom* 
•Bcc  of  the  coodition,  see  t  Leoa.  159.— {£d.} 
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ikii  cote  he  im  the  rtvenion  is  tenant  to  the  lordf  aud  not  the 
tmant  for  term  of  Ufe,  nor  the  tenant  in  tail  (k\ 

For  il  ia  a  nmxiin  in  law.  that  no  man  shall  attorn  to  anr  ,  ^^^  ^  ^ 
grant  of  any  8eignory>  rout  service,  reversion,  or  reoiainaar, 
but  he  that  is  immedialely  privy  to  die  grantor ;  and  beeatts^ 
10  this  case  llle«e  is  no  privity  between  the  lord  and  the  tenant 
for  life,  or  donee  in  tail,  but  only  between  the  lord  and  him 
in  the  reversion ;  for  in  this  case  the  attornment  of  him  in  the 
reverstoB  only  is  good« 

IN  the  eame  manner  ii  it,  where  there  are  lord,  mesne,  and    LITTLETOIf. 
tenant,  (9)  if  the  lord  will  grant  the  services  of  the  mesne,  al-  [Sect  555.  S 1 1  a.} 
belt  he  vnaketh  no  mention  in  his  grant  of  the  mesne,  yet  the 
mesne  ought  to  attorn  (10),  Sfc.  and,not  the  tenant  peravail, 
kc.*  for  that  the  mesne  is  tenant  unto  him,  Sfc.  *31 1  b« 

This  staodeth  upon  the  same  reason  that  the  nest  piece-  31  i  b« 

dent  case  did. 

BUT  otherwise  it  is  where  certmn  land  is  charged  t0t/A  a    LITTLBTOIf  « 
rent-^arge  or  rent*seck\for  in  such  case  if  he  winch  hath  the  [Sect.550. 31  lb.] 
ftnt'^harge  grant  this  to  another,  it  behoveth  that  the  tenant  «ic^^SlTrMi^Kr«£i«, 
of  the  freehold  attorn  to  the  grantee,  for  that  the  freehold  is  JJi^^^?^****^ 
eharged  with  the  rent^  Sfc.    And  in  a  rent'<harge,  no  avowry 
eitght  to  be  made  nponany  person  for  tie  distress  taken,  tfc^ 
bnt  he  shall  avow  the  prisel  to  be  good  and  rightful,  as  im 
lands  or  tenements  so  chmrged  with  his  distress,  ifC* 


Hsie  is  to  be  observed  a  diversity  between  a  rent>service        ,^^ '  ^*   ^ 

J  t  .      ./  .  (tfRep.S9si) 

■ad  a  rent-chaigQ,  or  a  reaMeck ;  for,  as  to  the  rent-service, 

(9)  ii-€eyL.aBd  M.  mod  Roh.  (10)  fc.  not  in  U  and  M.  noc 

Rohk 

(N)  The  caies  put  by  Littleton  in  tbis  and  the  tiiree  following  sectloni^ 
depend  on  this  rale,  namelv,  tbat  he  that  owes  the  servicen  most  nuike 
die  attornment ;  and  thererore  where  the  tenant  in  ffee  made  an  estate  for 
1>^  yet  he  remained  tenant  to  the  very  lord,  and  onght  to  have  attorned 
to  the  grant  of  the  selgnory ;  bnt  if  he  had  made  a  lease  for  life,  the  re« 
aniader  in  fee,  the  tenant  for  life  wonid  have  been  the  proper  person  to 
■ttem  to  such  grant;  for  Uiis  would  have  l)een  an  alienation  in  fee,  and 
^  tenant  for  life,  by  virtue  of  the  statute  of  qma  emptore$,  wonId  have 
held  of  the  chief  lord ;  for  otherwise  a  new  tennre  would  have  been 
{Mftiedf.  if  tbe  tenant  for  life  had  held  of  the  remainder-man,  and  he  to 
apid  over;  and  since  the  statatc  no  maa  csa  erect  anew  tenure*  QiUh 
»«.  S^  SS.— [£d.] 
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no  mtn  (as  hath  been  said)  can  altom,  but  he  that  is  privy  % 
$i  H.  6.  9bu         so  in  case  of  a  rent-charge,  it  behoveth  that  ihe  tenant  of  the 

freehold  doth  attorn  to  the  grantee,  without  respect  of  any 
(tB«p.  6r«)  privity.  And  therefore  the  disseisor  only,  in  the  case  of  a 
^  grant  of  a  rent<:harge,  aliall  attorn,  because  he  is  (as  Lit- 

tleton saith)  tenant  of  the  freehold ;  but  in  case  of  a  grant  of 
a  xent-service,  the  attornment  of  a  disseisee  sufficeth(o). 

(a  Rep.  S9t.)  jf  tjjCTe  be  lord  and  tenant  by  homage,  fealty,  and  rent, 

the  tenant  is  disseised,  the  lord  grantetb  the  rent  to  another, 
the  disseisee  attometh,  this  is  void :  but  if  he  had  granted 
over  his  whole  seignory,  the  attornment  had  been  good ;  and 
the  reason  of  this  diversity  is  here  given  by  our  author,  for 
that  when  the  rent  was  granted  only,  it  passed  as  a  reut-seck, 
and  consequently  the  disseisor  being  terre-tenant,  must  at* 
torn.  But  when  the  seignory  is  granted,  then  tlie  disseisee  in 
respect  of  the  privity  may  attorn* 

•  '*  It  behoveth  that  the  tenant  of  the  freehold,  S^c"  And 
therefore  if  the  tenant  of  the  land  charged  with  a  rent-charge 
or  a  rent-seek  make  a  lease  for  life,  and  he  that  hath  the 
rent-charge  or  rent-seek  grantetb  it  over,  the  tenant  for  life 
shall  attorn,  for  he  is  tenant  of  the  freehold,  according  to  the 
express  saying  of  our  author,  and  (as  hath  been  said)  there 

needetli  no  privity. 

* 

(1  Leon.  2€5a.)  And  it  was  holden  by  Dyer,  chief  justice  of  the  court  of 

common  pleas,  and  Mounson,  justice,  in  the  argument  of 
Bracebridge's  case  abovesaid,  and  not  denied,  tliat  if  be  that 
hath  a  rent-charge  grauteth  it  over  for  life,  and  the  tenant  of 
the  land  attorn  thereunto,  and  ^fter  he  granteth  the  reversion 
of  the  rent-charge,  that  the  grantee  for  life  may  attorn  alone; 
and  that  these  u ords  of  Littleton  are  to  be  understood  i\heo 
a  rent-cliarge  or  rent-seek  is  granted  in  possession  :  and  there- 
to ith  agreclh  46  £.  3.  where  it  appearetb,  that  the  quid  jum 
damat{y)j  in  that  case,  did  lie  against  the  grantee  for  life. 

• 

(O)  Ip  the  case  of  a  rent-service,  DOtwithstandln»  the  teimnt  was  dis- 
seiseu,  he  yet  mi^bt  have  attorned  to  the  lord«  because  the  fendal  contract 
contiuned.  But  to  the  g^unt  of  a  rent-charge,  or  rent-«eck,  the  tenant  of 
the  land  rauit  have  attome«i,  because  the  land  only  was  liable,  and  no 
one  else,  bnt  as  tenant  of  the  land  ;  and  therefore  the  land  liein^  to  yield 
the  rent,  the  tenant  of  the  land  was  the  only  person  to  consent  to  such 

f  rants,  and  to  pjit  tlie  grantee  into  possession.    Gilb.  Tea.  84,  85.-<if 
£d.] 
(P;  As  40  tyu  writ,  sec  a.  (t  i)  iafra.— [£:<i.]       .   ,       .  .     • 
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A  man  maketh  a  lease  for  life,  and  after  grants  to  A.  a  i^f'^^^l^^^g  2l 
lent-charge  out  of  the  reversion,  A.  granteth  the  rent  over,  553. 
lie  in  the  reversion  must  attorn,  and  not  the  tenant  of  the  free- 
liold,  for  that  the  freehold  is  not  charged  with  the  rent ;  for  a 
release  made  to  him  by  the  grantee  doth  not  extinguish  the 
rent.  And  Littleton  is  to  be  understood,  that  the  tenant  of  the 
freehold  must  attorn  when  the  freehold  is  charged. 

^  *' Jfidin  a  rent-charge  no  avowry  ought  to  bemadevpon  •312a. 

any  penon,  i^cJ*  This  is  the  reason  that  Littleton  giveth  of  the 
difference  between  the  rent-service  and  the  rent-charge.    Now 
it  may  be  said,  that  this  reason  is  taken  away  by  the  statute  of 
21  H.  8.,  for  by  that  statute  the  lord  ne^s  not  avow  for  any  f  1  h.  8.  cap.  19. 
rent  or  service  iipon  any  person  in  certain :  and  then  by  Lit-    '  '  '^ 
tieton's  reason  there  needeth  no  privity  to  the  attornment  of  a 
aeignory ;  for  (say  they)  cessante  causa  vtl  ratione  legU,  cessat 
lex,  as  at  the  common  law  no  aid  was  grantable  of  a  stranger 
to  an  avowry ;  because  the  avowry  was  made  of  a  certain 
person :  but  now  the  avowry  being  made  by  the  said  act  of 
21 H.  8.  upon  no  person,  therefore  the  reason  of  the  law  be-  S7H.  e.  4b.   (Doc* 
ing  changed,  the  law  itself  is  also  changed ;  and  consequently        '     '     '"^ 
in  an  avowry  according  to  that  act,  aid  shall  be  granted  of 
any  man,  and  the  like  in  many  other  cases ;  which  case  is 
granted  to  be  good  law :  but  albeit  the  lord  (as  hath  been  said) 
may  take  benefit  of  the  statute,  yet  may  he  avow  still  at  his 
election  upon  the  person  of  his  tenant  And  albeit  the  manner 
of  the  avowry  be  altered,  yet  the  privity  (which  is  the  true  cause 
of  the  said  difference)  remaineth  still  as  to  an  attornment. 

ALSO,  if  there  be  lord  and  tenant,  and  the  tenant  letteth  LITTLETOIf  • 
Ke  tenement  to  another  for  term  of  life,  the  remainder  to  ano-  [Sect.  557-  312  a. J 
ther  in  fee,  and  afler  the  lord  grant  the  services  to  another,  Ssc.  ,„^^  ^  UoMefor  lye, 
and  the  tenant  for  life  attorn ;  this  is  good  enough,  for  that  ST^^JJo^ImiOo^^ 
the  tenant  for  life  is  tenant  in  this  case  to  the  lord,  ffc.  and  for  Ufe  to  tht  tonf • 
he  in  the  remainder  cannot  be  said  to  be  tenant  to  the  lord,  as  ««« good. 
to  this  intent,  until  after  the  death  of  the  tenant  for  life:  yet 
in  this  case  if  he  in  the  remainder  dieth  without  heir,  the  lord 
shall  have  the  remainder  by  way  of  escheat,  because  that  aU 
beit  the  lord  in  such  case  (11)  ought  to  avow  upon  the  tenant 
for  life,  i^c.  yet  the  whole  entire  tenement,  as  to  all  the  estates 

.  (11)  e&vUwt  d^uvawir^m^avoweroy  L.  aodM.  and  Rob. 

Vol.  IL  b  b 
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no  mtti  (as  hath  been  said)  can  attorn^  but  he  th^  ^ 
ti  H.  6.  9h*         80  in  case  of  a  rent-charge,  it  behovetb  that  (lie  ^ 

Aeehold  doth  attorn  to  the  grantee,  without  ^  ^ 


(t  K«p.  67.)        privity.    And  therefore  the  disseisor  onIi4  %  \       ^ 

grant  of  a  rentn^harge,  sliall  attorn^  b^  ^  \    ^         ^ 
tleton  saith)  tenant  of  the  freehold  \^%%^    ^       ^ 
a  jent-servicoi  the  attornment  ofai^v    %  %^  "^    ^      ^ 

(e  Rep.  S9t.)  If  ih^  be  lord  and  tenant  b  |^1  \\t\^         '^ 

the  tenant  is  disseised,  the  lord  /       %  r  ^  %►  %l    ^  *^         ^ 
the  disseisee  attometh,  ihis^  1        ^  %\   %  %^  A   ^ 
over  his  whole  seignory,  ^'^f  ^  JL       ^   *  ^-    "^     -«-    #» 
tlie  reason  of  this  diverr  ^        ~ 
that  when  the  rent  was  f  ^  4  ^   ^ 
and  conseijuently  the   \i\\^ 
torn.     But  when  the  k  ^  ^  •     9^  *% 
respect  of  the  priv'i  \\\  % 

therefore  if  tb^  «  5  •^    ^^ 

or  a  rent-se<]^  |  {  ?  ^ 

rent-charge  y^  ^^^ 

.liallattoj^  ^^«    F„^^ 

P     \  it  .lOt  immediately  holdcn ; 

needej     t^  ^^f  ^j^^  remainder,  the  seignory 

(1  Leon.  C65a.)  "  ^  ^*™P'®  ^^  *^  seignory  being  exUnct, 

.ii  a  particular  estate  for  life  thereof,  in  re- 

jnure  and  attendance  over ;  and  of  (his  opinion 

jH  (d)  himself  in  our  books.     But  otherwise  it  is  of 

-charge  in  fee ;  for  if  that  be  granted  for  life,  and  after 

m  the  reversion  purchase  the  land,  so  as  the  reversion  of 

the  rent-charge  is  extinct,  yet  the  grantee  for  life  shall  enjoy 

the  rent  during  his  life,  for  there  is  no  tenure  or  attendance 

in  this  case. 

X 

;l*      OX.        ALSOf  if  there  be  lord  and  tenant^  and  the  tenant  let- 
;       J 12  b.]  teth  the  tenements  to  a  woman  for  life,  the  remainder  over  in 

serri^a'    'f^*  ^^^  '^*  womau  taketh  husband^  and  after  the  lord  grant 
jndqftke      the  services,  S^c*  to  the  husband  and  his  heirs ;  in  this  case  the 

y  huaecept- 
nma^U^  (12)  This  paragraph  not  in  L.  and  M.  nor  Roh. 

(Q)  The  sense  of  this  passage  seems  to  require  that  the  words,  **  vnless 
U  be  that  they  who  attorned"  should  b«  sabatituted  for  the  words  which 
are  placed  within  bracket5.-«{£d.] 


/ 


'J 
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-mipence  during  the  coverture.    But  if  th^ 
htsband^  the  husband  and  his  heirs  shall 
^  ^the  remainder,  ^'c.     jind  in  this  case . 

"^ent  by  parol,  8^c.  for  that  the  hus' 
^  "^^'^^   ^%  '•  (accepted  the  deed  of  grant  of  the 

••    "*       "  ^     "V  *«^^  is  an  attornment  in  the  law. 


r    ' 


attornment  in  the  law,  i^c."  312  b. 

^  V^\    \  ^^'°  '"^^^  "^^  attorRments  ^S;f '  «',  ^  ^  '' 

^^^  ^  ^      •  neak  of  attornments  in  (^  R^P-  <S3.   9  Rep. 

-  .  85.   2  Rol.  Abr.  424.) 

own  five  express  at- 

numerate  seven  at- 

od^  that  the  ex- 

^vife  after  the 

^rantisan  »SlSa. 

seisnorv  ^^  ^*  ^*  ^^^<  Fines  37. 

*'      "^  11 E.  4.  4.    (1  Rol. 

^lOn  put-  Abr.  303.)    (Post, 

7p  ^  S80a.30i.ABte.310.) 

X>  a  to  an  express 

^  sj  the  grant. 

.^  to  the  tenant  of  the  land,  and 
.4iant  accept  the  deed,  this  acceptance 
.t^nt  to  extinguish  the  one  moiety,  and  to 
^r  moiety  in  the  grantee,  as  bath  been  .said. 

IN  the  same  manner  is  it,  if  there  be  lord  and  tenant,    LITTLETON. 
and  the  tenant  taketh  wife,  and  after  the  lord  grant  the  ser-  [Sect.  559.  313  a.] 
rices  to  the  wife  and  Iter  heirs,  and  the  husband  accepteth  the  So  if  the  grant  was  m^ 
deed;  in  this  case,  after  the  death  of  the  husband,  the  wife  and  heaeeepttdthe 
and  her  heirs  shall  have  the  services,  8fc,  for  by  the  accept-- 
ance  (13)  o/"  the  deed  by  the  husband,  this  is  a  good  attorn^ 
mentj  S^c.  albeit  during  the  coverture  the  services  shall  be  put 
in  suspence,  iic. 

Here  is  the  second  example  that  Littleton  putteth  of  au  3 13  a. 

attornment  in  law,  and  standeth  upon  the  former  reason.  94o^\*^*  ^^^'  ^^'  ^^^' 

^*  Shall  be  put  in  suspence.**    Suspense  cometh  of  5U5-       (Ante,  i48b.) 
pendeo,  and  in  legal  understanding  is  taken  when  a  seignory,      (Cro^Car  *icii  ) 
rent,  profit  apprender,  8cc.  by  reason  of  unity  of  possession 
of  the  seigoory,  rent,  &c.  and  of  the  land  out  of  which  they 

(is)  del  f mi  |Kr,.not  in  L.  and  M.  nor  Rob. 

BBS 
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itrae,  tre  not  in  ease  for  a  titne^  et  tunc  dormiimi,  bot  may 
be  revived  or  awaked.  And  they  are  said  to  be  extingniabed 
when  they  are  gone  for  ever,  ei  tunc  moriuntuTf  and  can 
never  be  revived  ;  that  is,  when  one  man  hath  as  higb  and 
perdurable  an  estate  in  the  one  as  in  the  other  (r). 

LITTLBTOIf  •       ALSO,  if  there  be  lord  and  tenant,  and  the  tenant  grant 
[Sect.  AoO.  31da.j  ^  tenements  to  a  man  for  term  of  his  life,  the  remainder 
kMe/or  VtfyftwiM^  ^^  another  in  fee,  if  the  lord  grant  the  serdees  to  the  tenant 
oHmI^^uSI  MrJHi-  -^^  Hf^O^)in  fee,  in  this  case  the  tenant  for  term  of  life 
§AUikieUau€fmri\f9t   hath  a  fee  in  the  services ;    but  the  services  are  put  in  sus- 


7ui  wa$aMett9n^  pence  during  his  life,  Bui  the  heirs  (15)  of  the  tenant  for 
^f^'^Jrfi^J^  /j/e  shall  have  the  services  ajler{\6)  his  decease,  *c.(17). 
nufsiided  M  lifsmig:  jl^d  in  this  ease  there  needeth  (18)  no  attornment,  for  by  the 

acceptance  of  the  deed  by  him  which  ought  to  attorn,  Isc 

is  an  attornment  of  itself  (IQ). 


61S  a*  Here  is  the  third  case  that  Littleton  putteth  of  an  af- 

tomment  in  law.  And  it  is  to  be  obeerved,  that  albeit  a 
granty  as  hath  been  said,  may  enure  by  way  of  release,  and 
a  release  to  the  tenant  for  life  dotb  work  an  absolute  tss," 
tinguishment,  whereof  he  in  the  remainder  shall  take  benefit, 
yet  the  law  shall  never  make  any  construction  against  the 
(flldcrf.  15.)  purport  of  the  grant  to  the  prejudice  of  any,  or  against  die 
•313b«  meanbg  of  the  parties,  as  *here  it  should ;  for  if  by  con- 

(14)  mifm  not  in  I#.  and  M.  nor  (17)  tf€.  not  in  L.  and  M*  nor 
Boh.  Roh. 

(15)  le  tenmii  a  ffnne  de  vU,  not  (18)  awva,  added  in  L.  and  M . 
in  L.  and  M.  nor  Roll.  ana  Roh. 

(16)  9on,  not  in  L.  and  M.  nor  (19)  i^,  added  in  L.  andM.  and 
Roh.  Roh. 

(R)  Sofpension  is  a  partial  extingnulunent,  or  extingni«hnient  for  a 
time.  Extingnidiment  is  the  annihilation  of  a  collateral  filing  or  subject^ 
in  the  inl^ect  itself  ont  of  which  it  is  derived :  as  in  the  instances  here 
pot  of  a  seignofY,  rent,  ^c.  Suspension  is  merely  for  a  time,  becaoae 
the  party  whose  interest  is  to  be  suspended,  has  a  particular  estate }  or 
becaose  he  fans  a  defeasible  interest,  so  that  the  subject  itself,  or  tha 
estate  therein,  may  reTive,  when  there  shall  be  a  separation  of  tfiese  in- 
terests, which,  if  thoy  were  absolutely  muted,  wonid  be  extinguished. 
These  two  acts  of  law  differ  from  merger,  which  is  the  annihilation  of 
one  etittte  In  another.  That  the  estate  in  tlie  seignory^  rent,  or  common^ 
eeases,  is  the  consequence  of  the  extinguishment  of  the  mtl^ect  itsel^ 
When  the  subject  ceases,  the  estate  therein  must  also  cease.  Under  tfaa 
doctrine  of  merger  the  subject  may  continue  after  the  annihilation  of  ona 
estate  in  another ;  for,  notwithstanding  the  annihilation  of  the  estate,  the 
subject  continues,  and  the  efi'ect  of  the  oMrger  is  only  to  involve  the  tinM 
of  one  estate  in  the  time  of  another  estate,  or,  at  the  utmost,  to  accelerate 
the  right  of  possession  under  tlie  more  remote  estate.  Thus  suspension 
and  extinguishment,  correctly  taken,  are  applicable  rather  to  the  thmgi 
themselves,  than  to  the  estates  or  degrees  of  ittlerc»t  thcreiai  3  Preit* 
€onT.  S^ll.— [£d.l 
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stroctioa  it  should  enure  to  a  release,  the  heirs  of  the  teaant 
for  life  should  be  disherited  of  the  rent;  and  therefore 
Littleton  here  saitb,  that  the  heirs  of  the  grantee  shall  ha?e 
the  seignoiy  after  his  death.  And  here  is  an  attornment  in 
law  to  a  grant  suspended  that  cannot  take  effect  in  the 
grantee  so  long  as  he  liveth,  but  shall  take  effect  in  hfs 
heirs  by  descent ;  for  the  inheritance  of  the  seignory  was  in 
the  tenant  for  life,  and  the  suspension  only  during  his  life. 

BUT  where  the  tenant  hath  as  great  and  as  high  estate    LITTLBTON*, 
til  the  tenements  as  the  lord  hath  in  the  seignory;  in  such  [Sect.56l.  SIdb.3 
case,  if  the  lord  grant  the  services  to  the  tenant  in  fee,  this  hHdU^s^^^^ 
shall  enure  by  way  of  extinguishment.    Causa  patet. 

» 

Here  Littleton  intendeth  not  only  as  great  and  high  ap  SIS  b« 

estate,  but  as  perdurable  also,  as  hath  been  said ;  for  a  dis- 
seisor or  tenant  in  fee  upon  condition  hath  as  high  and  great 
an  estate,  but  not  so  perdurable  an  estate,  as  shall  make  an 
extinguishment. 

ALSO^  if  there  he  lord  and  tenant,  and  the  tenant  maketh    littt.btON 
a  lease  to  a  man  for  term  of  his  life,  samng  the  reversion  to  [Sect.  662.  S 1 3  b.l 
himself,  if  the  lord  grant  the  seignory  to  tenant  for  life  in  £!Ji!^*?[^^**7?* 
fee,  in  this  case  it  behoveth  that  he  in  the  reversion  must  at"  somng  the  rn€ni»n*u 
torn  to  the  tenant  for  life  by  force  of  this  grant,  or  other^  l^«S^y1t7r^ 
wise  the  grant  is  void,  for  that  he  in  the  reversion  is  tenant  ^fjf  f^'^T^  *•  '*• 
to  the  lord,  ^c. 

(20)  Yet  he  shall  not  hold  of  the  tenant  for  Ufe,  during  Us 
life.    Causa  patet,  &c. 

'*  Yet  he  shall  not  *hold,  i^c.^    This  is  added,  and  not  in  *314a. 

the  original,  and  is  against  law,  and  therefore  to  be  rejected. 

Here  in  this  case  he  in  the  reversion  of  the  tenancy  must  313  b. 

attorn,  because  he  is  the  tenant  to  the  lord;   and  yet  the  (biwltt€kau€tu 
seignory  shall  be  suspended  during  the  Ufe  of  the  grantee,  Avw^A!!rfT«2r!!» 
because  he  hath  an  estate  for  life  in  the  tenancy,  but  his  heirs  ^*^* 
shall  enjoy  the  seignory  by  descent  (s). 

(so)  This  parsgrai^  pot  in  L.  and  M.  nor  Rok. 


(S)  If  a  disieixor  nrnkes  a  lease  for  life,  the  remainder  in  fee,  and  tha 
iiMeliee  ralcans  to  Uif  tenant  for  life,  this  sl^all  enure  to  tiim  in  tiia 


r-^ix.      ■  ^ 


y 
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iisue,  ftre  not  in  esse  for  a  tttney  ^  ttt/  ^  be  understood  a 
be  rcviTcd  or  awaked.  And  they  9v/  seignory  is  suspended, 
when  they  are  gone  for  ever,  '/ /  ae  seignory  is  suspended, 
never  be  revived  ;  that  is,  wb  >  iuspended  but  for  term  of 
perdurable  an  estate  in  tbe  //    *A  things  concerning  the  right 

y  the  possession  during  the  parti- 
IiITTLETON.  ALSO,  if  there  be//  aall  take  no  bene6t  of  it;  therefore 
[Sect.  660.  3  Ida.]  1^  tenements  to  at/  ^alI  have  no  rent-service,  wardship,  re- 
UtMjvr  Vift^rmfAidtt  ^^  ^snoiher  fit  fee-  ^  /ike,  because  these  belong  to  the  posses- 
iUi^kerJiSit^^  ^^0^)ir  ^^^  tenant  dieth  without  heir,  the  tenancy  ^hall 
tmi^^^^TlE^  *^'*  «  /««  '  ^  the  grantee,  for  that  is  in  the  right ;  and  yet 
dui  woM  o»  «MBni-      pinct  av      ^jgnory  is  revived  by  the  death  of  the  tenant,  there 

€&»eAemnUmwtn     ^^  ^  /^  ,rjiitiship  :  as  if  the  tenant  marry  with  the seignoress 
mupend^/trlyemg:  jljy'   V^^^  j^j^  jj^j^.  y^j^hiQ  gg^^  ^^  ^jfg  gjjaH  have  tbe  ward- 

9        .^fhe  heir.   Also  in  thie  cas^  that  Littleton  here  putteth, 

ibeii  the  seignory  be  suspended  but  for  life,  yet  some  hold 

Mthe  cannot  grant  it  over,    becausfs  the  grantee  took  it 

*•  suspended,  and  it  was  never  in  esse  in  him.       But  if  the 

tenant  make  a  lease  for  years,  or  for  life,  to  the  lord,  there 

ibe  lord  may  grant  it  over,  because  the  seignory  was  in  ssse 

in  him,  and  tbe  fee-simple  of  the  seignory  is  not  suspended. 

^.^  case.  But  if  the  lord  disseise  the  tenant,  or  the  tenant  enfeoff  the 

i^pX^^^       lord  upon  condition,  there  the  whole  estate  in  the  seignory  is 

suspended,  and  therefore  he  cannot  during  the  suspension  take 
benefit  of  any  escheat,  or  grant  over  his  seignory  (t). 

-^^fLBTON.        ALSO,  if  there  be  lord  and  tenant,  and  the  tetuint  holdeth 

rceci-^^^'  ^^^"-J  of  the  lord  by  twenty  manner  of  services,  and  the  lord  grant 
^o^tnf^  ^^^^  ••^  '^ ! :: 

^^^^yjftm  in  law  for      mainder,  because  tlie  release  cannot  alter  the  notoriety  of  the  feudal 
1jLach(f^^'  feoffment,  post,  1276  a.;  but  the  release  of  the  feudal  lord  to  the  tenant 

*'  for  life,  did  not  enure  to  him  in  t)ie    remainder,   because  the   fendal , 

feoffment  was  not  prejudiced,  but  stood  in  full  force,  whether  it  enured 
one  way  or  the  other,  and  therefore  it  was  held  to  cnnre  exclusively  to 
the  benefit  of  him  tliat  purchased  such  seij^nory.  But  in  the  case  of 
tenant  for  life,  the  reversion  in  fef ,  if  the  Iprd  granted  the  services  to 
the  tenant  for  life,  it  was  neccssai^y  that  tlie  reversioner  should  attorn,  be- 
cause  be  held  of  the  lord  :  such  attornment,  however,  made  no  alteration 
in  the  tenure  of  the  estate  for  life,  nor  in  the  least  degree  discharged  the 
tenant  from  his  fealty  and  services.  But  the  tcnnre,  which  the  tenant  for 
life  purchased,  was  suspended,  during  the  continuance  of  the  estate  tor 
life,  as  to  all  the  possessory  fruits  of  such  tenure;  for  he  could  not  exer- 
cise tlie  prerogatives  of  a  lord  over  one  to  whom  he  owed  fealty,  and 
therefore  he  could  have  no  wardship,  marriage,  or  relief,  of  the  rever* 
sioner :  but,  if  the  reversioner  died  without  heir,  the  reversion  escheated 
to  the  grantee,  because  that  is  in  the  right.  Infra,  314  a.  Gilb.  Ten.  87, 
88,— [Ad.] 

(T)  For  the  lord  by  the  common  law,  in  the  first  case,  and  by  tlie 
statute  of  quia  emptores^  in  the  second,  holds  of  the  next  superior  lor^^ 
and  he  has  no  seignory  distinct  from  the  kind  itself.  Gilb.  Ten.  88.-^ 
{Ed.} 


t 
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'  to  another ;  if  the  tenant  pay  in  deed  any  parcel 

services  to  the  grantee,  this  is  a  good  attornment, 

'he  services,  albeit  the  intent  of  the  tenant 

^or  this  parcel,  for  that  the  seignory  m(21) 

^c  be  divers  manner  of  services  which  the 


% 


\ 


^ 


.leth  that  an  attornment  being  made  for  par-  314  a. 

lor  the  whole;  for  seeing  he  hath  attorned  for  Jj^e.^' 29 £^3*'"^** 
cannot  be  void  for  that,  and  good  it  cannot  be  un-  ^  ^'  ♦•  2.  2«  Am.  66. 
o  It  be  for  the  whole :  but  of  this  sufficient  hath  been  said  per  Prisott.    (Ante,  * 
before  iu  this  Chapter* 


a 


Pay  any  parcel  of  the  services,  S^c.**    Here  is  the  fourth  40  E.  3.  M.   (4  Rep, 
example  of  an  attornment  in  law;     for    payment  of  any  ^'^ 
parcel  of  the  services  is  an  agreement  in  law  to  the  grant. 

ALSO,  if  there  belord  and  tenant,  and  the  tenant  holdeth    LITTLETON. 
of  the  lord  by  many  kind  of  services,  and  the  lord  grant  the  [Sect.  564.  314  b.] 
se/rices  to  another  byjine\  if  the  Qrantee  sue  a  scire  f^icias  •f««'^f»f./»j;  <?on«««« 

•'•^        '   "^  *>  in  a  set.  fa.  for  any 

out  of  the  same  fine  for  any  parcel  of  the  services,  and  hath  part  0/ the  aerrken, 

.      .  .  wtu  a  i^whI  uttommefii 

judgment  to  recover^  this  judgment  is  a  good  attornment  in  UlawfortkevlioU. 
laif  for  all  the  services  (25)- 

Here  is  to  be 'observed,  that  this  judgment  in  the  scire  314  b. 

facias  (which  is  no  more  but  that  the  demandant  shall  have  quod  juris  clamat. 
execution,  &c.)  is  a  good  attornment,  albeit,  it  is  presumed  J^^*  ^^»  *^' 

.  '.  *  37  M.  6.  14.  p6r 

\\\^i  judicium  redditur  in  invilum,  and  that  an  attornment  in  Mo>le..    17  E.  3.  99. 
law  of  any  part  is  good  for  the  whole.     And  this  is  the  fifth  54  b.)         '    - 
example  that  Littleton  putteth  of  an  attornment  in  law. 

ALSO,  if  a  man  let  land  to  amther  for  his  life,  and    LITTLETON. 
after  he  confirm  by  his  deed  the  estate  of  the  tenant  for  life,  [Sect.  573.  317  a.] 

,  .,  i'/-/i»i-         a*  '  '         .,    *      On  lessor  confirmuig  t9 

the  remainder  to  another  tn  Jee  (of  tins  suiticient  is  said  ni  j^f,  Ussee  for  life,  re- 
the   Chapter  of   Confirmation,   sect.  525.),  and  the  tenant  J^^tZu^el^Z^^ 
for  life  accepteth  the  deed,  then  is  the  remainder  in  fait  in  aucc  of  tiie  tUed  warn 

r-      ^        i  w  '   J       •        '  i       s  J    I     ^t  good aitornmentin law, 

htm  to  whom  the  remainder  is  given  or  Itmitea  by  the  same  as  to  the  remainder, 
deed  (23).     For  by  the  acceptance  of  the  tenant  for  life  (24)      r^oKE    3^17  b  1 
of  the  deed,  this  is  an  agreement  if  him,  and  so  an  attorn- 

(21)  forsque  un  «f,  added  in  L.  (?r>)  car,  not  in  L.  and  M.  nor 

and  t\l.  and  Rob.  Roll. 

(ri)  Sfc.  added  in  L..and  M.  and  ('24)  de  Ufuit,  not  In  L.  and  M. 

Roll.  nor  Koh. 
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ment  in  law.    Bui  yei  he  in  the  remainder  dudl  not  kate 
*3 1 7  b.  any  action  *of  waste,  nor  other  benefit  by  such  remainder,  un- 

less that  he  hath  the  said  deed  in  hand,  whereby  the  remain^ 
[Coke,  S17b.]     derwas  intailed  or  granted  to  him.    (And  albeit  he  hath  no 
35H.^6.  foL^sT***'  re«»«dy  to  come  to  the  deed  during  the  life  of  tenant  for 
14  H.  8.   PI.  Com.     life   yet  because  he  is  privy  in  estate,  he  shall  not  maintain 

149,  inThrockmor-  .-  -.,  it-it.r        -i. 

ton's  case.  an  action  of  waste  without  shewing  the  deed ;  but  wben  Ibe 

remainder  is  once  executed,  he  shall  not  need  to  shew  the 

deed),    jlnd  because  that  in  such  case  the  tenant  for  life  per* 

adventure  will  (£5)  retain  the  deed  to  him,  to  this  intent,  that 

he  in  the  remainder  should  not   have  any  action  of  waste 

against  /dm,  for  that  he  cannot  come  to  hate  the  deed  in  his 

possession,  (26)  it  will  be  a  good  (27)  and  sure  thing  in  such 

case  for  him  in  the  remainder,  that  a  deed  indented  be  made 

by  him  which  will  make  such  confirmation,  and  the  retnaiu' 

der  over,  S^c.  and  that  he  which  makelh  such  confirmation  de- 

liver  one  part  of  the  indenture  to  the  tenant  for  life,  and  the 

other  part  to  him  that  sliall  have  the  remainder.    And  then  he 

by  shewing  of  that  part  of  the  indenture  may  have  an  action 

of  waste  against  the  tenant  for  life,  and  all  other  advantages 

that  he  in  the  remainder  may  have  in  such  a  case,  Sfc. 

317  b.  Here  Littleton  putteth  a  case  of  a  remainder  whereunto  an 

Vi?  Mct.^325!^575.     ^^^niment  is  requisite.    And  this  is  the  sixth  example  of  an 

Vid.  Pi.  Com.  in  Col-  attornment  in  law. 

thirst's  case.    Doct 

&  Stud.  cap.  to.  fol.  93}  94.    8  R.  2.  in  Waste,  in  livre  escrite. 

45  E.  3.  14,  15.  ''  It  will  be  a  good  and  sure  thing**    Hereby  it  appeareth, 

11 H.  4. 39.    14  H.  4.  1  •.  •.  «  jj«»  » 

31.  (Ante,  10a.)  how  necessary  it  is  to  use  learned  advice  m  a  mans  convey- 
ance, for  thereby  shall  be  prevented  many  questions,  and  not 
to  follow  the  advice  of  him  that  is  experimented  only.  For  as 
in  physic,  Nullum  medicamentum  est  idem  omnibus,  so  in  law 
one  form  or  precedent  of  conveyance  will  not  fit  all  cases. 

LITTLETON.  ALSO,  if  a  man  Id  lands  or  tenements  to  another  for 
[Sect.576.  S18b.]  ^^^,  of  years,  and  after  he  oust  his  termor,  and  thereof  en- 
lessee  for  year$,  or  dU-  feoff  another  in  foe,  and  after  the  tenant  for  years  enter 
U^^Md  maku^a        ^P^^  l^^  f^ff^^f  claiming  his  term,  Ssc.  and  after  doth  waste ; 

feoffment  infee^  tht 

kssee's  regreu  woe  a  (^)  retetgner-^tMcewer,  L.  and         («7)  €*  siire  dUs«,  not  in  L.  antt 

goodottonmemtvulmD,  M.  and  Koh.                                       M.norRoh. 

to  test  the  reveraoH  in  ($6)  ei  fmr  ceo,  added  in  L.  and 

the  feoffee.  m.  and  Roll. 
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fit  this  case  the  feoffee  shall  have  by  law  a  writ  of  waste 

against  Mm,  and  yet  he  did  not  attorn  (28)  unto  him.    And 

the  cause  is,  as  I  suppose,  for  that  he  which  hath  right  to 

have  lands  or  tenements  for  yean,  (99)  or  otherwise,  should 

not  by  law  be  misconusant  of  the  feoffments  which  were  made 

of  and  upon  the  same  lands,  i^c.     Jnd  inasmuch  as  by  such 

feoffment  the  tenant  for  years  was  {30)  put  out  of  his  posses* 

non^  and  by  his  entry  he  caused  the  reversion  to  be  to  him  to 

whom  the  feoffment  was  made,  this  is  a  good  attornment ; 

for  he  to  whom  the  feoffment  was  made,  had  no  reversion  be-- 

fore  the  tenant  for  years  had  entered  iqH}n  him,  for  that  he 

wcu  {Si)  in  possession  in  his  demesne  as  of  fee,  and  by  the 

entry  of  the  tenant  for  years,    he   hath  but  a  reversion, 

which  is  by  the  act  of  the  tenant  for  years,  scilicet,  by  his 

entry,  isc* 

THE  same  law  is,  as  it  seemeth,  where  a  lease  is  made   LITTLETON. 
for  life,  saving  the  reversion  to  the  lessor,  if  the  lessor  dis^  [Sect.577.3]9a.] 

seise  the  lessee,  and  make  a  feoffment  in  fee,  if  the  tenant 
for  life  enter,  and  make  waste,  the  feoffee  shall  have  a  writ 

of  waste  without  any  other  attornment,  caasi  qua  supni,  tsc* 

There  have  been  now  in  all  seven  esamples,  that  Littleton  318  b. 

putteth  of  an  attornment  in  law,  and  here  he  putteth  two 
cases  also  of  a  notice  in  law.  And  the  reason  of  both 
these  is  here  rendered  by  Littleton.  First  for  the  notice, 
Littleton  saith  that  the  lessee  shall  not  by  law  be  misconu- 
sant of  the  feoffments  that  were  made  of  and  upon  the  same 
land.    And  the  reason  of  the  attornment  is.  because  tiie  46  £.3.  sob.  2H.5. 

.    .       .      ^     «•  1.1  ,       4.     5  H.  ,5.  VI. 

whole  fee*sirople  passeth  by  the  feonnient,  and  the  lessee  by  34  H.  6.  6.    is  £.  3. 
his  regress  leaveth  the  reversion  in  the  feoffee  (u),  which     *        -u.     . 

{tS)  a  faijf,  not  In  L.  and  M.  nor  per  ton  entrie  il  eausa  le  rmrnan 

Rob.  (Testre  a  celuy  a  que  le  feoffment  fuU^ 

(j^)  em  mUennenif  not  in  L.  and  not  in  L.  and  M.  nor  Uoh. 

M.  nor  Rob.  (3i)  011  pgMeifioit— •gi^tg,  L.  and 

(30)  mU  here  de  eon  poetemem^  et  M.  and  Rob. 

(U)  Tbe  tenant  for  life  or  years  by  his  re-entry  conld  not  defeat  the 
whole  feoffment,  becaose  be  bad  only  a  right  to  an  estate  for  life  or  years ; 
and  con«equentii^,  as  his  act  of  entry  did  not  destroy  the  entire  open- 
tion  of  the  feoffment,  some  part  of  the  estate,  winch  passed  by  the  cere- 
mory  of  this  feudal  conveyance,  most  be  left  in  the  feoffee.  Qilb.  Ten. 
93.  So  if  the  lessee  recovered  by  ejectment  or  assise,  yet  he  left  the  fee 
in  the  feoffee ;  since  In  tiiis  ease  also  the  entire  operation  of  the  feoffment 
was  not  destroyed  by  the  reGovery.  and  therefore  the  fee  most  reside 
iabim.    Infra,  319  a.--[fid.] 
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(saith  Littleton)  is  a  good  attornment.  The  same  law  it  is 
(5  Rep.  113  b,)       of  a  tenant  by  statute-merchant  or  staple,  or  elegit.    And  so 

it  is  of  a  lease  for  life,  as  Littleton  here  saith ;  and  so  it  was 
(/)Bnubritcbe'8Gase.  resolved  (/)  in  Brasbritche's  case,  and  after  in  the  dean  of 
Panr»  case,  20  Eiiz.    Paul's  his  case  in  the  ^common  place.  But  shall  the  lessee  in 

(3-1  ^•^' ^'^  this  case  whether  he  will  or  no  do  an  act  that  amounts  to  an 

319  a. 

attornment,  viz.  by  his  regress,  or  else  lose  the  profit  of  his 
land  (w)  ?    And  some  do  hold,  that  in  that  case  if  the  lessee 

S0  where  he  recovered    fQ^  ijfg  Jq  recover  in  an  assise,  this  is  no  attornment,  because 
m  an  asstse*  ' 

he  comes  to  it  by  course  of  law,  and  not  by  his  voluntary  act. 
And  yet  in  that  case,  as  in  the  case  of  the  fine,  the  state  of 

feV 6.^fo?' 60b'  Sir  ^*^  reversion  is  in  the  feoffee,     (g)  But  others  do  bold  it  all 
Mo>le  Finche'8  case,    one  in  case  of  a  recovery,  and  a  regress. 

(Post,  297  b.  2  Kcp.       If  two  joint  lessees  for  years  or  for  life  be  ousted  or  dis- 

seised  by  the  lessor,  and  he  enfeoff  another,  if  one  of  the 
lessees  re-enter,  this  is  a  good  attornment,  and  shall  bind 
both ;  for  an  attornment  in  h\v  is  as  strong  as  an  attormnent 
in  deed. 

C5  Rep.  69.    Mo.  99.      If  a  man  make  a  lease  for  life,  and  then  grant  the  rever- 
*  sion  for  life,  and  the  lessee  attorn,  and  after  the  lessor  dis- 

seise the  lessee  for  life,  and  make  a  feoffment  in  fee,  and  the 
lessee  re-enter,  this  shall  leave  a  reversion  in  the  grantee  for 
life,  and  another  reversion  in  the  feoffee,  and  yet  this  is  no 
attornment  in  law  of  the  grantee  for  life,  because  he  doth  no 
act,  nor  assent  to  any  which  might  amount  to  an  attornment 
19  law,  Et  res  inter  alioffocta  alteri  nocere  non  debet^  Nei- 
ther hath  the  grantee  for  life  the  land  in  possession,  so  as  be 
may  well  be  .misconusant  of  the  feoffment  made  upon  the 
(2  Rep.  671.)  '  land,  and  so  out  of  the  reason  of  Littleton.  But  yet  the  re- 
version in  fee  doth  pass  to  the  fipoffee. 

pitersity  in  thU  ease       (h)  If  the  lessor  disseise  tenant  for  life,  or  oust  tenant  for 

between  a  rent  incident 

to  the  reversion,  and  a  years,  and  maketh  a  feoffment  in  fee,  by  this  the  rent  re- 

rent  not  incident  to  the  ,  .     ,  r     ir  •  .       .•        •  i.   j    l   -. 

reversion.  served  upon  the  lease  for  hie  or  years  is  not  extinguished,  but 

(h)  9  H.  6.  16.  Deane   ; 

«.^"*  ^D^*'  o1!Vk  X      (W)  In  answer  to  the  objection,  that  by  fbtt  method  a  man  mi^t  be 
Mpia,    ^rost,  J21  D.;  forced  to  attorn  to  his  enemy,   Lord  Ch.  B.  Gilbert  observes,,  that  it 

seemed  better,  that  the  tenant  should  receive  some  small  prejndire,  than 
that  the  rules  of  feoffments,  opon  whose  notoriety  every  man's  estate 
depended,  should  be  broken.  And  besides  i^  was  the  tenant's  own  laches, 
to  suffer  himself  to  be  ousted  or  disseised;  and  tlierefore  it  was  to  be 
presumed,  tliat  he  was  satisfied  with  the  feoffee,    Gilb.  Ten.  93.^[£d,] 
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by  the  regress  of  the  lessee  the  rent  is  revived,  because  it  is 

incident  to  the  reversion :  and  so  hath  it  been  adjudged.    But 

if  a  maa  be  seised  of  a  rent  in  fee,  and  disseise  the  tenant  of 

the  land,  and  make  a  feoifnieut  in  fee,  the  tenant  re^entereth, 

this  rent  is  not  revived  (x).    And  so  note  a  diversity  between       (^  Rep*  70a») 

a  rent  incident  to  a  reversion,  and  a  rent  not  incident  to  a 

reversion, 

ALSOf  if  the  lord  of  a  rent  service  grant  the  services  to    lilTTLETOW. 
another,  and  the  tenant  attorn  by  a  penny,  and  ajier  the  [Sect.  565. 314  b.] 
grantee  distrain  for  the  rent  behind^  and  the  tenant  make  ney^nb^w^o/^ 
rescous ;  in  this  case  the  grantee  shall  not  have  an  assise  for  fttommenty  and  when 

'  °  ''        tt  was  given  by  way  qf 

the  renty  but  a  writ  of  rescous,  because  the  giving  of  the  penny  seisin  of  rent. 

by  the  tenant  was (32)  not  but  by  way  of  attornment,  ^c.  (y), 

Hut  if  the  tenant  had  given  to  the  grantee  the  said  penny  as 

parcel  of  the  rent,  or  a  halfpenny,  or  a  farthing,  by  way  of  (Post,  i59b.  i60m.) 

seisin  of  the  rent,  then  this  *w  a  good  attornment,  and  also  it  *315  a. 

is  a  good  seisin  to  the  grantee  of  the  rent',   and  then  upon 

such  rescous  the  grantee  shall  have  an  assise,  S^'Cf 

Hereupon  is  to  be  observed  a  diversity  between  money  315  a. 

given  b^  way  of  attornment,  and  where  it  is  given  as  parcel  ^^'^%^'  vtd.  sect 
of  the  rent  by  way  of  seisin  of  the  rent.     For  albeit  the  rent  235.    «5  E.  3.  44. 

,  J        *     r  II  r  49  E.  3.  15.    S7H.6, 

be  not  due  before  the  day,  yet  a  payment  of  parcel  of  tiie  39.    49  Ass.  p.  6. 
rent  beforehand  is  an  actual  seisin  of  the  rent  to  have  an  as-  £xeciitioii'63. 
sise.     And  so  it  is  if  he  give  an  ox,  a  horse,  a  sheep,  a  Icnife,  l^^'^'xi^i  i^titi^* 
or  any  other  valuable  thing,  in  name  of  sebin  of  the  rent  be-  Attorney,  Br.  97- 
forehand,  this  is  good.     And  therefore  a  payment  in  name  of  jsi  a.)* 
seisin  is  more  beneficial  for  the  grantee,  because  that  is  both 
an  actual  seisin  and  an  attornment  in  law ;  and  yet  being  given 
before  the  day  in  which  the  rent  is  due,  it  shall  not  be  abated 

(32)  ne,  not  in  L.  and  M.  nor  Roh. 

(X)  Bccanse  the  feoffor  could  not  have  it  ag^in,  contrary  to  bis  own 
feoffment,  and  tlte  feoffee  could  never  have  it,  since  he  was  only  seised 
of  the  land,  and  not  of  the  rent,  and  the  rent  was  never  transferred  to 
him.     Gilb.  Ten.  95.~[£rf.] 

(Y)  And  it  was  not  sufficient  to  found  an  assise,  as  it  was  no  seisin  of 
the  rent,  unless  the  tenant  had  given  it  tn  ike  name  ^  seisin  ;  but  the 
grantee  might  iiave  a  writ  of  rescous,  because  the  distress  was  lawful, 
being  annexed  to  the  services  which  passed  by  the  attornment,  and  tiicre- 
fore  the  rescue  was  tortious.  Gilb.  Ten.  89.  A  distinction  is  observable 
between  this  case  of  a  rent  at  common,  and  where  a  rent  is  limited  under 
the  statute  of  uses;  for  if^land  be  conveyed  to  A.  B.  and  his  heirs,  to  the 
use  that  C.  D.  may  receive  thereout  an  annual  rent,  the  use  of  tlie  rent 
is  immediately  executed  by  the  statute  in  C.  D.    1  Sand.  101.— [£d.j 
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out  of  the  rent.  So  ai  to  give  fleitio  of  tlie  not,  it  is  takea 
for  (Nirt  of  the  rent;  but  as  to  the  payment  of  the  leoty  it  is 
accounted  as  no  part  of  the  rent ;  and  the  reason  of  the  di- 
▼ersity  is,  for  that  remedies  to  come  to  rights  or  duties  are 
ever  taken  favourably.  Here  also  appeareth  that  there  is  an 
actual  seisin^  or  a  seisin  in  deed  of  a  rent,  whereof  (as  Little- 
ton here  speaketh)  an  assise  doth  lie ;  and  a  seisin  in  law 
which  the  grantee  hath  by  attornment  before  actual  poe- 
session. 

LITTLETON.  JLSO,  if  there  be  many  joinNenants  (33)  which  hold 
[Sect.  500. 3 15  a.]  by  certain  services^  and  the  lord  grant  to  another  the  ter* 
^mpeiittbu^  orpermU'  vices,  and  one  of  the  joint'^enants  attorn  to  the  grantee, 
Mt!^i^mighi  have  '*"  **  ^  S^^^  ^  if  all  {34,)  had  attorned,  for  thai  the  mguory 

beemmade  bymuof  se^  ig  entire,  &C. 

315  a.  Here  is  to  be  observed  what  manner  of  tenants  shall  at- 

( t)  39  H.  6.  3.  t6.       joint-tenants,  and  one  of  them  attorn,  it  is  sufficient :  for,  as 

See  Tookef 8  case,        ....^^  ,, 

nbiiapra,aadthesa-  It  hath  been  often  said,  there  cannot  be  an  attornment  ro 

tboriues  Uiere  cited.    ^^^     j^^^  ^^^^^  ^^  j^  ^^^  authority  against  Littleton, 

yet  the  law  hath  been  adjudged  according  to  Littleton's  opi- 
nion (z),  as  it  haih  been  in  other  of  his  cases  when  they  have 
come  in  question :  and  as  it  is  of  an  attornment,  so  it  is  of 
n  ^^'ijl^V^^^        ^  seisin ;  a  seisin  of  a  rent  by  the  hands  of  one  joint-tenant  is 

good  for  all,  and  a  seisin  of  part  of  the  rent  is  a  good  seisin 
of  the  whole. 


Pom,  S97  b.) 


9rhftk^taume$h£ir}  (k)l(  either  the  grantor  or  the  grantee  die,  the  attorn* 

Lib.  6.  fol.  57.  Lib!  9!  ^^^^  ^^  countermanded ;  but  if  the  tenant  die,  he  that  hath 

^'*  ^8  E^ 4*  10^'  ^*  ^^  estate  may  attorn  at  any  time.     If  the  tenant  grant  over 

0r  amgme.  hb  estate,  his  assignee  may  attorn. 

So  u  mitrhtknve  been  (I)  If  an  infant  hath  lands  by  purchase  or  by  descent,  he 

et^^^0  Am  jsm  wt^w^9^^  * 

(0  4«  E.  3.  Age  33.  ^^^  ^  compelled  to  attorn  in  a  per  qua  servitia  (a  1),  and  no 

S6  £.  3.  6«.    37  H.  8. 

tit.  Attorn.  Br.  (33)  ^n^— c^y  L.  and  M.  and  Rob.         (34)  M$taU    sttorne-^tenurmt, 

S6E.  3.  62.    26  Am.  Lt  aod  M.  and  Rob. 

f7.    32  £.  3.  tit.  per  ....._..._«_____...__«.««......«...^..^-«-----_--__^ 

quae  servit.  6.  .    -         . 

2  E.  2.  Attorn.  78.  (Z)  The  attornment  of  one  joint^tenant  was  good,  for  both  are  tcmuila 

2  E.  2.  Ibid.  77.    '  of  the  whole  land ;  and  since  the  whole  services  are  due  from  both, 

]8H.  6.  2.    Lib.  9.  either  might  consent  forthewhoie.    Gilb.Ten.  89.    Ld.  Ksyn.  S12.«« 

fol-  84,  Bb.  Conye*s       [A</.J  

case.    4  Mar.    Dier  (A  1)  As  to  this  writ,  see  n.  (L 1)  infra.«[£tf.J 
137.  21  £.3.  Arc  85. 
7  £.  2.  Age  140. 
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Biisclmf  to  die  ifrfknt;  forwhen  fae  cometh  to  Ml  age,  he 
may  difldaim  Co  hoM  of  fain,  or  he  may  flay  diat  he  bolds  by 
leaser  services :  but  there  should  be  a  greater  mischief  for 
die  lord  if  the  attommeDt  of  an  infant  should  not  be  good^ 

for  he  should  lose  hb  services  in  the  meantime. 

« 

If  an  infant  be  a  lessee,  he  shall  be  compelled  to  attorn  in 
a  quid  juru  damaL  The  attornment  of  an  infant  to  a  grant 
1^  deed  is  good,  and  shall  bind  himi  because  it  is  a  lawful 
act,  albeit  he  be  not  upon  that  grant  by  deed  compellable  to 
attorn.  Of  baron  and  feme  Littleton  putteth  many  cases  in 
dus  Chapter. 

(m)  A  man  that  is  deaf  and  dumb,  and  yet  hath  understand-  ?**«•  «•  '•  •  l^«w  *•• 

.  ^  ,  ing  won  cvmpoM. 

«(,  may  attorn  by  signs :  (u)  but  one  that  is  not  compos  (m)  s6  E.  3.  63. 
merits  cannot  attorn,  for  that  he  Aat  hath  no  understanding  ^*>  ^^  ^'  ^  ^^ 
cannot  agree  to  the  grant. 

What  con? eyanoes  shall  be  good  wiAont  attommeats  more 
Aall  be  said  m  this  Chapter  in  his  proper  place. 

ALSOf  tf  a  man  leiMh  tenemefii$  far  term  of  jfears,  by    lilTTLETON. 
fMxe  9fwkiek  ka9e{S5)tke  ie$$ee  is  umd,  and  after  the  [Sect.  567. 315  b.] 
lessor  bv  his  deed  grant  the  reversion  to  another  for  term  of  ^v**  kmfebeen  made 
t^fOrimtaUf  ^infH\  it  hehoteih  in  such  ease  that  tite  grmUrfmrtrtnMmea^ 
tenant  for  years  attorn,  or  otherssise  nothing  skail  pau  to  ^       ^ 
such  grantee  by  such  deed.    And  if  in  this  case  the  tenant 
far  years  attorn  to  the  grantee,  then  the  freehold  shall  pre^ 
sentiy  pass  to  the  grantee  by  such  attornment,  without  any 
heety  9f  seisin,  igc.  heeause  if  may  Ihery  of*sann,  (36)  t^c. 
shoutd  be  or  were  meedfsd  to  besnade,  then  the  tenant  for 
years  should  be,  at  the  time  of  livery  of  seisin,  ousted  of  his 
possession,  (37)  which  should  be  against  reason,  ifc. 

Heie  Litdeton  having  spoken  of  grants  of  seignories  and  515  b, 

rent-charges,  and  rents-seek  issuing  out  of  land,  here  treateth 
of  a  grant  of  a  reversion  of  land  upon  an  estate  for  years ; 
seeing  this  grant  of  the  reversion  must  be  by  deed,  and  the 


(55)  U  Umu,  not  in  L.  and  M.         (ST)  U  qstl^pie,  h.  and  M.  and 
aor  Rob.  Roh. 

(36)  4t.  not  la  I*  and  M.  nor 


OF  GRANT  AND  ATTORNMBNT.      BOOK  U* 

agreement  of  the  lessee  for  years  requisite  thereunto,  the 
freehold  and  inheritance  do  pass  thereby,  as  well  as  by  livery 
of  seisin,  if  it  were  in  possession :  and  the  grant  of  the  re- 
version by  deed  with  the  attornment  of  the  lessee,  do  coun- 
tervail in  law  a  feoffment  by  livery,  as  to  the  passing  of  the 
freehold  and  inheritance* 

9th^tenani$hyiiaiute,      ^< For  term  of  years.'*    (o)Aiid  yet  a  tenant  by  statute- 
(o)  6  E.  s.  53.  merchant,  or  tenant  by  statute-staple^  or  by  el^it,  must  also 

tit.  Attonf'ie"^'^'      **t<>™;  fo*"  ^®  grantee  may  have  ^venire  f ados  ad  compu- 
32  E.  s.  Scir.  ftc,      tandum,  or  tender  the  money,  &c.  and  discharge  the  land ; 

101*    Dy,  1,  ?•  i-i-i  •,  «*i/»  1  tilt 

and  if  the  reversion  be  granted  by  fine,  they  shall  be  com- 
pelled to  attorn  in  a  quid  juris  clamat. 

(Ante,  113  a.  181  b.)       And  so  the  executors  that  have  the  land  nntil  the  debis  be 

paid  must  attorn  upon  the  grant  of  the  reversion,  although 
they  have  not  any  certain  term  for  years* 

ttTTLEf  OX.  ALSO,  if  ienemenis  be  letten  to  a  man  for  term  of  Hfe, 
[beet.  5o8. 3 15  b.J  ^^  given  in  taU,  saving  the  reversion,  Sgd  if  he  in  the  reversion 
mgnmtqf  areverium  in  such  cose  grant  the  reversion  to  another  by  his  deed,  it 
expectant  oHkUeHate;  i,^^^^j^  ^j^  ^^^  tenant  of  the  land  attorn  to  the  grantee 

in  the  Itfe  of  the  grantor,  or  otherzsnse  the  grant  is  void(SS)^ 

^15  b.  Here  Littleton  speaketh  of  a  reversion  expectant  upon  an 

estate  for  life^  or  a  gift  in  tail* 

*:i\6st.  **Itbehoteth  that  the  tenant  of  the  land*attom  to  the 

rSiSr^'oK  grauto,  *c."  Let  us  therefore  speak  first  of  tenant  for  life  : 
etrignment;  and  yet  in  some  case  albeit  tenant  for  life  hath  granted  over 

(p)  10  H.  4.  tit.  At-     his  estate,  yet  he  shall  attorn,    (p)  As  if  tenant  in  dower  .or 

torn.  16.  11 H.  4. 18.  .      ,  "^  , .        ,  ,   t     1   . 

30  E.  3. 16.   38  E.  3.  by  the  curtesy  grant  over  his  or  her  estate,  and  the  heir  grant 

lOE. 3.  quid  jiiria  ^^^^  ^^  reversion,  the  tenant  in  dower  or  by  the  curtesy 
tS*  **'E*^^*tit  ^^'  ""^y  attorn,  because  at  the  time  of  the  grant  madfe  they  were 
Wast.  xn.  attendant  to  the  heir  in  reversion,  and  the  grantee  cannot  be 

tenant  in  dower,  or  tenant  by  the  curtesy.  And  if  the  re- 
version be  granted  by  fine,  the  tine  must  suppose  that  the 
tenant  in  dower  or  by  the  curtesy  did  hold  the  land,  albeit 
they  had  formerly  granted  over  their  estate,  and  albeit  the  re- 
version doth  pass  by  the  fine ;  yet  the  quid  juris  clamat  must 

(38)  4v*  added  in  L.  and  M.  and  Roll. 
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be  brou^t  against  him  that  was  tenant  at  the  time  of  the 
note  levied.     But  yet  after  the  reversion  is  granted  over,  the  (Post,  54 a. J  F.  N.B. 
graatee  shall  not  have  any  action  of  waste  agamst  the  tenant  4  £.  3,  26. 
in  dower  or  bj  the  <;urte8y,  but  the  action  of  waste  must  be 
brought  against  their  assignee,   and  not  against  themselves  ; 
for  tenant  by  the  curtesy  or  tenant  in  dower  cannot  hold  of  any       (^  ^^P*  *^^-) 
but  of  the  heir  :  and  therefore,  in  respect  of  the  privity,  they 
diall  attorn  and  be  subject  to  an  action  of  waste,  as  long 
as  the  reversion  remaineth  in  the  heir,  albeit  they  have  granted  .v.^ 

ever  their  whole  estate.  And  it  is  worthy  of  the  observation, 
that  if  the  grantee  of  the  reversion  doth  bring  an  action  of  waste 
ag^nst  the  assignee  of  the  tenant  by  the  curtesy,  (q)  the  plain-  (9)  Resist.  794 
uS  must  rehearse  the  statute,  which  proveth  that  no  prohibi- 
tion of  waste  in  that  case  lay  at  the  common  law,  as  it  did  if 
die  heir  had  brought  it  against  the  tenant  by  the  curtesy  it- 
self: and  dierefore  some  do  hold,  that  if  the  heir  do  grant 
over  the  reversion,  that  the  attornment  of  the  assignee  of  the 
tenant  by  the  cbstesy,  or  of  tenant  in  dower,  is  sufficient,  be-« 
cause  ihey  afterward  must  be  attendant  and  subject  to  the 
action  of  waste. 

If  the  reversion  oi^  lessee  for  life  be  granted,  and  lessee  I8E.  4.  lOb.  t6fe.A 
for  life  assign  over  his  estate,  the  lessee  cannot  attorn ;  but 
the  attornment  of  the  assignee  is  good,  because  (as  Little- 
ton here  saith)  it  behoveth  that  the  tenant  of  the  land  do 
attorn,  and  after  the  assignment  there  is  no  tenure  or  at- 
tendance, &c.  b^ween  the  lessee  and  him  in  reversion^ 

I 

If  lessee  for  life  assigneth  over  his  estate  upon  condition,         a  H.'S^  ia. 
he,  having  nothing  in  him  but  a  condition,  shall  not  attorn ; 
but  the  assignee  may  attorn,  because  he  is  tenant  of  the  land. 

• 

IN  the  same  manner  is  it,  if  land  be  (39) granted  in  tail,    LITTLETOX. 
6r  to  to  a  man  for  term  of  lifeCn  1),  the  remainder  to  an-  ^^^^'  569.  316  a.] 

•^  J     J    \       ^y  w  hy  tenant  for  life, 

(39)d.lu«.««te«.^m.tU.'L.«riM.no^Roh.  ti^U.^S^^^ 

■  hu  estate. 
(B  1 )  In  the  rase  of  tenant  for  life,  remainder  in  fee,  if  the  remainder- 
nmn  granted  over  bis  remainder,  the  attornment  of  the  tenant  for  life, 
althongfa  be  held  of  the  very  lord,  and  not  of  the  remainder-man  (supra, 
p.  367,  n.  (N)),  was  vet  neceMary:  Ist*  Because  the  remamderman 
came  in  by  the  feudal  feoffment,  and  therefore  the  remainder  could  not 
pass  without  the  utmost  notoriety,  and  this  was  by  attornment  coram 
jMri^ns,  to  Which  snch  notoriety  was  attributed,  that  the  feudal  feoffment 
conld  not  be  altered  wiUiout  it.  And  jedly.  Because  the  action  of  wastc^ 
aad  the  right  of  forfeitui'e  of  tenant  for  life,  accrued  to  him  in  remain* 
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« 

Olier  (40)  tit  fee^  if  he  in  the  remainder  will  grant  this  re* 
nuUnder  to  atiother,  t^e.  if  the  tenant  of  the  land  attorn  in 
theUfeofthe  grantor,  then  the  grant  of  such  a  remainder  u 
good,  or  otherwise  not. 

Sl6at  Littleton  also  speaketh  here  of  ao  attoniBieDt  by  leQant  io 

SoUwaghikmheen     tail ;  and  true  it  is  that  he  may  attorn ;  but  where  the  rever- 

flMflC  Off  i€IMII«  SN  fAt'f 

€»agrttiUofaremain'  sion  IS  granted  by  fine,  he  is  not  compellable  to  attom,  be* 
mu  mJiSfoua/^^ '  <^u8e  he  hath  an  estate  of  inheritance,  which  may  continue 
^^ItMito^on! r^  ^^^  ever  (c  1).  And  so  it  is  of  a  tenant  in  tail  after  possibility 
It  E.  4.  d,  4.  3  E.  4.  of  i^ue  extinct,  he  shall  not  be  compelled  to  attorn  for  the 
46"e,^^3**  (9  Rep   '"^'^critoDce  which  was  once  in  him. 

a5b.)    (AnteySTb.)'  SH.5.    (U  Rep.  79.)    SO  £.  S.  qnid  juris  damat.  5S. 

ucw  00  to  the  oMtignee  (r)  But  if  tenant  in  tail,  after  possibility  of  issue  extinct, 
pM^bility,  ife.  grant  over  bis  estate,  bis  assignee  sball  be  compelled  to  at- 

(r)  Seethe  Chap,  of     torn,  because  he  never  had  but  a  bare  state  for  life. 

Tenant  in  Taile  after 

poMibility  of  issue  extinct)  and  Ewin's  case,  there  cited  to  be  a4jadged. 

*3l6b.  *But  as  to  tenant  in  tail,  note  a  diversity  between  a  quid 

juris  clamat,  and  a  quern  redditum  reddit,  or  a  per  quit  ser- 
vitia ;  for  against  a  tenant  in  tail  no  qmd  juris  clamat  lieth, 
as  is  aforesaid.  But  if  a  man  make  a  gift  in  tail,  the  remain- 
der in  fee,  and  the  seignory  or  rent-charge  issuing  out  of  the 
land  be  granted  by  fine,  the  conusee  shall  maintain  a  per  qua 
servitia,  or  a  quern  redditum,  and  compel  him  to  attorn; 
for  herein  his  estate  of  inheritance  is  no  privilege  to  him, 
for  that  a  tenant  in  fee-simple  (as  his  estate  was  at  conmiott 
law),  is  also  compellable  m  these  cases  to  attorn. 

LITTLBTOX.       (41)  P.  12  Edw.  4.  It  is  there  holden  by  the  whole  court, 
[Sect.  570. 3l6b.]  that  tenant  in  tail  shall  not  be  compelled  to  attorn,  but  if  he 

(llRep.r9.)  '11    jA  A-     'A  '  J  T  '  y 

*       '        Will  attorn  gratis,  %t  is  good  enough. 


(40)  €11  fee^e.  L.  and  M. 

an 


Sit)  This  paragraph  not  in 
M.  nor  Roh. 


der;  and  therefore  the  tenant  for  life,  being  to  some  pnrpoaes  attendaot 
on  the  remainder-man,  it  was  fit  that  he  should  attorn  to  his  »raiit.  GUb. 
Ten.  90,  91.— [£^0 

(Ci)  And  therefore  he  was  looked  npon  as  master  of  the  estate,  and  wm 
not  bound  to  transfer  tlie  reversion  according  to  the  pleasure  of  ths 
grantee.  Besides,  the  statute  law  is,  that  the  will  of  the  donor  be  ob- 
served, and  therefore  he  coitld  not  be  compelled  to  transfer  thetemue; 
but  if  lie  attorned  graiis,  it  was  good,  because  then  it  could  not  be  pit- 
sumed  to  be  to  the  pwyudice  of  his  issue.    Glib.  Tea.  I03.^£fi.] 
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This  is  added  to  Littleton,  and  therefore,   though  it  be  316 1). 

^9  Xf     ^      'i      A 

good  law,  and  the  book  truly  cited,  yet  I  pass  it  over.  •   •    i    • 

ALSO^  if  land  be  let  to  a  man  for  yean,  the  remainder   LITTLETOW* 
to  another  for  life,  reserving  to  the  lessor  a  certain  rent  by  [Sect.  571.  Slob.J 
the  year,  and  livery  of  seisin  upon  this  is  made  to  the  tenant  J^anto&nt^rlmdnder 
for  years :  if  he  in  the  reversion  in  this  case  grant  the  rever-  '**  oMotha-far  life,  at- 

*f  ^  ^   J  o  ^  tommcnt  to  a  grant  of 

sion  to  another,  (42)  8fc,  and  the  tenant  which  is  in  the  re-  the  reversion,  might 

»  /»  g%  hove  been  puds  ^ 

mainder  after  the  term  of  years  (43)  attorn,  this  is  a  good  at^^  either^ 

tomment,  and  he  to  whom  this  reversion  is  granted  by  force 

of  such  attornment  shall  distrain  the  tenant  for  years  for 

the  rent  due  after  such  attornment,  albeit  that  the  tenant 

for  years  did  never  attorn  unto  him,     And  the  cause  is,  for 

that  where  the  reversion  is  depending  upon  an  estate  of  free^ 

hold,  it  suffieeth  that  the  tenant  of  the  freehold  do  attorn 

upon  such  a  grant  of  the  reversion,  $'r« 

<'  It  suffieeth  that  the  tenant  of  the  freehold  do  attorn."^  Sl6b« 

Note  Littleton  saith  not  here,  that  the  tenant  of  the  frank- 
tenement  ought  in  this  case  to  attorn,  but  that  *it  suffieeth  •317  a. 
thai  he  doth  attorn,    ^nd  I  heard  Sir  James  Dyer,  chief  Pasch.  15  Eliz.  in 

•      ,.         ^    -  ,  •    II      f        .        1.  •/.    1      linusbritche'B  case,  in 

justice  of  the  common  pleas,  hold,  that  m  this  case  if  the  communi  Banco. 
tenant  for  years  did  attorn,  it  would  vest  the  reversion ;  for 
seeing  the  estate  for  years  is  able  to  support  the  estate  for 
life,  be  shall  bind  him  in  the  remainder  by  his  attornment  in 
respect  of  his  estate  and  privity  (d  1). 

AND  it  is  to  be  understood,  that  where  a  lease  for  years,   l,ITTLETON. 
or  for  life,  or  a  gift  in  tail,  is  made  to  any  man,  reserving  [Sect.  572.  317  a.^ 
to  sueh  lessor  or  donor  a  certain  rent,  8^c.  if  such  lessor  or  Post^i47  a.*  08  a.)  * 
donor  grant  his  reversion  to  another,  and  the  tenant  of  the  (^^^l-Abr.  60.424,> 
land  attorn,  the  rent  passeth  to  the  grantee,  although  that 
in  the  deed  of  the  grant  of  the  reversion  no  mention  be  made 
of  the  rent,  for  that  the  rent  is  incident  to  the  reversion  in 

(4^)  4r^.  not  in  L.  and  M.  nor         (43)  Joy,  not  in  L.  and  M.  nor 
tioh.  Roh. 


(D  l)  In  this  case  the  attornment  of  either  the  tenant  for  years  or  tbe 
tenant  for  Ufe,  ^vas  good,  because  the  former  held  the  estate  for  years  of 
the  rerersioner,  and  paid  the  services  to  him,  and  the  latter  held  t^e 
freehold  of  him :  so  that  both,  in  different  respects,  held  of  him  ;  and 
his  release  to  either,  it  is  said,  y/ti»  good.  See  GiJb.  Ten.  90.  Bredimun's 
S9Me,  6  Co.  56  b.--[£(/.J 

Vol.  II.  c  c 
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$uek  easBf  aiid  not  i  converso^  i^c.  For  if  a  man  will  grant 
the  rent  in  such  cahe  to  another,  resetxing  to  lufn  the  re^ 
version  of  the  land^  albeit  the  tenant  attorn  to  the  grantee, 
^his  shall  be  but  a  refit-seck,  S^t. 

317  a*  Of  this  littleton  hath  spoken  before,  in  the  Chapter  of 

Bents. 

^Ig  3^  And  here  it  is  good  to  be  seen  what  grisiutor^  or  otliers  that 

Oii<ijrraiii^ajrtft«rslott  make  convejancesj  &c.  are  such  as  their  grahts  or  convey- 
wdHceLe^  tenmdjw  ances  are  either  good  without  attomtneht,  or  where  die  tenant 
u^JSH!^  «Ti5d!Sii  **  "^  ^'"y  compellable  to  attorn.  Tenant  for  life  shall  not  be 
eiM»ai.  compelled  to  attorn  in  a  'quiA  juris  clamat  (e  1)  upon  a  grant 

Dier  18*8.   Lib.  3.    '  of  a  reversion  by  fine  holden  of  the  kiiig  in  chief  ivithout  li- 

fol.  86.  Jofttice  Wind-  ccnce :  but  the  reason  hereof  h,  not  becatise  the  tenant  for 
nam  f  case.  ;  ' 

life  might  be  charged  with  ^e  fine,  for  his  estate  Wa)i  tnore 
ancient'  than  the  fine  levied,  but  because  the  court  will  not 
suffer  a  prejudice  to  the  kibg,  and  the  king  may  seise  the  re- 
version and  rent,  and  so  the  tenant  shall  be  attendant  to  an* 
Nprwaithe^enoMtcom'  Other.  Also  it  is  a  general  rule,  that  Vvheb  the  grant  by  fina 
M^^fi^^i!^i^  M  defeasible,  there  the  tenant  shall  not  be  compelled  to  at- 

86  H.  6.  24.    (1  RoL  *"™' 
Abr.  J9r.) 

As  if  an  infant  levy  a  fine,  this  is  defeasible  by  writ  of  er- 
ror during  his  minority,  and  therefore  the  tenant  shall  not  b^ 
compelled  to  attorn. 

I E.  S.  f5.  31  E.  s.  So  if  the  land  be  holden  in  ancient  demesne,  and  he  in  the 
Anttent  Demesne  16.  ,.gyg„|Qn  levieth  a  fine  of  the  reversion  at  the  common  law, 

the  tenant  shall  not  be  compellable  to  attorn,  because  the 
estate  that  passed  is  reversible  in  a  writ  of  deceit. 

14  E.  s.  9Sh.  37  H. 6.      So  if  tenant  in  tail  had  levied  a  fine,  the  tenant  should  not 
"'*  '  *        be  compelled  to  attorn,  because  it  was  defeasible  by  the  issue 
in  tail. 

But  now  the  statutes  of  4  H.  7.  and  S2  H.  8.  having  given 
a  further  strength  to  fines  to  bar  the  issue  in  tail,  the  reason  of 
the  common  law  being  taken  away,  the  tenant  in  this  case 


-h4Mhi 


(£  1)  See  n.  {h  1)  infra— [£<t] 
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•hall  be  coint>ened  to  attorn,  as  it  was  adjudged  (♦)  in  Jus-  C^V^'^i^^^;^ 
tic6  Windham's  case.  *  case. 

If  an  alienation  be  in  morttniAi,  the  tenant  shatl  not  be  i7  £.  3.  7.   ts  £.  S* 

l8. 

coonpeHed  to  attora,  because  the  lord  paramount  may  de- 
-feat  it. 

It  is  taid  in  our  boolcs,  that  if  tenant  ifor  life  have  a  privi-  320  a. 

legetiot  to  be  impeachable  of  \vaste,  or  any  other  privilege,  tenmt  far  life ina</uid 
if  he  doth  attoni  without  saving  his  privilege,  (hat  he  hath  -J^^^jJ^^ 
lost  it ;  ^'hich  is  so  to  be  understood,  wliere  lie  attorns  in  a  privUege  wom  last, 
fuii  juris  thmat  brought  hy  the  iconusee  of  a  fine,  that  if  !J^e.'3.'3j.  45  e.  3.6! 
be  claimeth  not  his  privilege,  but  attorn  generally,  his  privi-  «i  ^^'n^'^  It^*  ** 
lege  IS  lost,  for  that  the  writ  suppoteth  hiui  to  be  but  a  bare  P,  N.B.  i36b. 
tenant  for  life;  and  by  hrs  general  attornment,  according  to  79.    1  RoI.  Abr.  4it* 
the  wkTt,  he  is  barred  for  ever  to  claito  any  privilege  but  a  *^^*   ^®*^  ^^^'^ 
bare  estate  for  life. 

But  if  upon  a  grant  of  the  reversion  by  deed,  the  tenant  Seauastomaitvm' 
for  life  doth  attorn,  he  loseth  no  privilege,  for  there  can  be  ^^  * 

no  conclttsion  or  bar  by  the  attornment  in  pais :  and  so  it  is 
of  an  attornment  in  law.     As  if  the  lessor  disseise  the  lessee         ^inhnt; 
for  life,  and  make  a  feoffment  in  fee,  and  the  lessee  re-enter ; 
this  is  an  attornment  in  law,  which  shall  not  prejudice  him  *of  ^320  b« 

any  privilege :  so  it  is  ff  the  lessor  levy  a  fine  of  the  reversion, 
nod  the  conusee   die  viithbut  heir,    whereby  the  reversion 
escheateth,  in  this  case  the  law  doth  supply  au  attornment, 
and  therefore  the  lessee  shall  lose  no  privilege.     But  in  the  orwherehe  elidmedtm 
quid  juris  clamaty  if  the  lessee  shew  his  estate  and  his  privilege,  j^n>  clamat, 
und  is  ready,  saving  to  him  his  privilege,  &c.  to  attorn,  here-       (®  ^^P*  ^^^•) 
by  either  his  privilege  shall  be  allowed  and  entered  of  record,       (Post,  157  b.) 
or  he  shall  not  be  compelled  to  attorn  (f  1):  (^sjand  if  the  («)  43  £.  s.  5.  (6  Rep* 
plaintiff  be  witliiu  age,  so  as  he  cannot  acknowledge  the  pri-  ***        ^^' 
rilege,  the  tenant  shall  not  be  compelled  to  attorn  until  his ' 

'(F 1)  Yeosfnt  for  Rfe,  vrithotit  fmprachment  of  waste,  was  not  compel* 
table  to  attorn  id  the  quidjvru  clamat <,  unless  his  privilege  was  allowed; 
because  the  fine  being  «  final  asreenient,  with  the  utnnost  notoriety,  in  the 
king's  court,  the  tenant  could  have  no  new  privilege,  but  what  appeared 
of  record.  So  if  the  grantee  sued  a  scire  facias  against  the  tenant,  and 
{tial  judgment  to  execute  the  fine  for  any  part  of  the  services,  it  was  an 
.sttoroment  for  the  whole ;  for  the  tenant  had  opportunity  to  plead  in  tlia 
wciref tunas,  why  lie  ahr>nTd  not  be  compeUed  to  attorn.  Auie,  314  b.  p,  37.>. 
tfilb.  ten.  10:5,  4.^[Kd.] 

e  c  ii 
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are  in  this  case  ^ords  of  limitatioQ  of  estatCi  aHcl  act  of 
(1  Rep.  6^90        purchase  (i  1).    Otherwise  it  b  where  the  ancestor  takelh  but 

an  estate  for  years ;  as  if  a  lease  for  years  be  made  to  A., 
the  remainder  to  B.  in  tail,  the  rem^ioder  to  the  r'^ht  bean 
of  A.^  there  the  cemainder  vestetb.  not  iu  A.,  but  febe  right 
heir»  shall  take  by  purchase,  if  A.  die  during  the  estate 
(Ante,  54rb.)       tail(K  1) ;  for,  aa  the  ancestor  and  the  heir  are  correlaiiva  of 

inheritances,  so  are  the  testator  and  ei^ecutor,  or  the  intestate 
and  administrator  of  chattels.  And  so  it  is  if  A.  make  a  feoff- 
ment in  fee  to  the  use  of  3«  for  life,  and  after  to  the  use  of 
C.  for  life  or  in  tail,  and  after  to  the  use  of  the  right  heirs  of 
(t  Spk  Abr.  697.)   B.,  B.  bath  the  fee-simple  in  bim^  as  well  when  it  i&  by  way 

of  lioutation  of  i^e,  as  when  it  is  by  act  executed, 

LITTLETON.  ALSO,  if  there  be  lord  and  tenant,  and  the  tenant  hold^ 
[Sect.  579*  519  b. J  g/A  of  the  lord  hy  certain  rent,  and  knight*service,  if  the 
finem'ghUo  hrfore  at-  lord  grant  the  services  of  his  tenant  by  fine^  the  services  are 
^Mi^ake  things  uiz^  presently  in  the  grantee  byforceof  the  fine-,  but  yet  the  lord 
Me  withotu  action,      pi^y  ^q^  distrain  for  any  parcel  of  the  services,  without  at^ 

buicoM  neither  dis  ^  .;;  ^  ^       !.»..,. 

trainjuw  maintain  ac'  tornment :  but  tf  the  tenant  dietb,  hts,  heirmihin  age,  the 

ioM$  '5'^^^''"*'  ^'  lord  shall  have  the  wardship  *qf  the  body  of  the  heir,  and  of 

his  lands,  S^c.  albeit  he  never  attorned,  became  that  the  seig" 

nory  was  in  tlie  grantee  presently  by  force  of  thef^ne.     Jind 

also  in  such  case,  if  the  tenant  die  without  heir,  the  lord  sksill 

have  the  tenancy  by  way  of  escheat. 

■  ■ .  ■  ■  II. 

(1 1)  See  ant.  22  b-  p.  140—143.  2  Atk.  57. 247.  1  Ves.  175. 177.  Dpofl. 
50611. 1.    Fearii.  Cont.  Rem.  4th  edit.  30. 102.— [£d.] 

(K  1)  Ace.  1  Co.  104  a.  Fearn.  Cont  Rem.  65.  4th  edit  4a2«  Tha 
reason  of  the  difierencc,  sayti  Ld.  Ch.  B.  Gilbert,  is,  that  in  the  first 
rase  the  tenaut  for  life  is  tenant  to  tlie  lord,  bring  pro.perly/p^tf^i^  wiUus 
the  statute  of  Quia  emptores*  And  therefore  when  a  remainder  is  after* 
wards  limited  to  the  right  heirs  of  tenant  for  life,  such  tenant  shaU  be  in 
th^  l^oroage  of  his  lord,  because  he  has  an  inheritance  for  whiph  he  oi^ht 
to  avow  to  venture  his  Hfe,  and  the  lord  shall  have  the  fruits  of  such  fcndal 
inheritance;  for  if  tbte  intermediate  estate  be  extinoty  duripg  the  minor 
rity  of  the  heir,  the  lord  shall  have  the  ward  and  marriage  of  him,  and 
shall  have  the  heriot  of  such  teaaa^  dying  seised.  HaU  FUsh*  143.  And 
by  consequence  the  inheritance  mivt  be  snpnosed  to  reside  in  the  tenant 
for  life.  9ut  m  the  second  case  the  tenant  for  years  is  not  ihe/eoffaiua  ; 
for  the  proper  person  to  take  by  the  feoffment  is  the  freeholder,  and  the 
tenant  f<>r  years  is  but  the  baiHff  to  llie  freeliolder ;  and  it  is  the  tr^- 
holder  who  is  attendant  to  the  superior  lord,  who  may  be  in  his  honuuse 
and  holds  of  him,  and  from  whom  the  services  are  due.  Therefore  this 
remainder  to  the  right  heirs,  is  not  immediately  vested  in  the  tenant  for 
years,  because  the  heir  Is  the  first  that  can  have  the  freehold,  as  feadal 
tenant  to  the  lord ;  and  therefore,  by  the  words  of  the  grant,  be  most  be 
the  first  purchaser  of  such  frcehdld ;  and  becaase  the  tenant  for  years 
cannot  hold  of  the  lord,  or  the  lord  avow  upon  him,  no  other  iaterpre- 
l^aion  can  be  made.    Gilb.  Ten.  96,  97.H!£d.] 
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|}ere  litdetgin  Veginpeib  to  shew  Tjvhat  adyantagea  tfac^  SfOa. 

coDuse^  of  a  fiue  maj  ta^  before  attaniinenti  and  ^hat  not. 

(n  First,  he  cannot  distrain  (*k  1),  because  an  avowry  is  in  (0  8  E.  s.  44.  «6  E.  a. 

,.    *    "^  ^        '        .  ,     ,  ^* -^      _      63.     10  H.  6.  16. 

lieu  of  9n  action;   iind  th^euppn  pqy^y  is  requisite,    bo  S4ll.6.7.  it £.4. 4. 
U^evyi^^  an^  for  th^  s^me  ^ause,  he  c^n  have  no  action  of  ^  £3  ^j,^  '^i^i. 
waste,  091  writ  of  ^qtry  <u2  communem  legem^  pr  tif  coa-  E'®' g^'^  ^  ^*  ^* 
stmi/i  ca9&f  or  tn  cas^  proviso^  writ  of  customs  and  services,  4  Intt.  f09,  sio.) 
nor  writ  of  ward,  &c,  (l  1). 

But  if  a  man  make  a  lease  for  years,  and  grant  the  rever* 
sion  by  fi^e,  if  the  lessee  Ue  ousted^  and  the  copusee  dis- 
aeisedj^  th^  conusee,  without  attprnment,  shall  maipU|in  an 
^s^ise  \  for  tl^is  writ  ^s  maintained  agaiost  a  si^i^anger,  where 
there  n^eth  no  privity.  i^p(^  s,uch  things  ^s  ^e  lord  may 
aeise,  or  epter  into  without  s^iug  ^ny  a^tipi^,  there  the  co^ii^see, 
t>efor^  any  i|ttoj|fQ(n^nt,  may  \^\^  henefit  thereof;;  99  to  ^eise 
^  wfird  or  heript;  pi*  \o  eqf^r  into  th^  l^nds  or  tenements  of 
a  ward ;  or  escheated  tp  him ;  odf  tp  eqter  for  an  alien^^tion 
of  teuanl  for  life  pr  y^ari(,  or  pf  ^^nant  by  it^tpte  pierchapt, 
staple,  or  elegit,  tp  his  dis^ef^p. 

^^\.  5^0,  5.81,  582. 

I^  the  same  manner  it  is,  if  a  man  grant  the  f^v^siQ^  f^   LITTLETON. 
his  tenant  for  life  to  another  by  fine^  the  reversion  nuaiik-  [Sect.  580.  320  a.] 

(TK  1)  That  is,  at  mmmon  law.  before  the  4  &  5  Ami.  c.  16.    Supra, 
p.  337,  358.  D.  (h).— [Ed.] 

(L'l)  Where  the  conveyance  was  by  fine,  the  estate  passed  befo^$  atto|i9« 
inenty  and  the  grantee  was  entitled  to  every  thine  which  was  in  posses- 
sion ;  but  the  right  of  action  could  not  be  transferred  by  tlie  fine,  be- 
.  ranse  that  would  h^v^  encoura{;ed  maintenance.  Gilb.  Ten.  100.  These 
fines  being  taken  in  the  king's  conrt,  it  became  the  justice  of  the  king's 
court  to  see  t^cm  performed  ;  and  therefore  si  ^ire  faciu^  issued  ^0  exe- 
cute the  fine,  and  a  quidjwis  clamat  to  the  tenant  for  life ;  m  w^ich  he  was 
compellable  to  attorn,  unless  he  c'oulU  shew  that  he  waf  snbnj^itted  to  l^ 
enemy.  Idem.  109,  103.  As  to  t^e  process  in  a  quid  jurU  ilam.  uiiSanm 
ders  V.  Freemant  PI.  Com.  S09,  liO,  211.  So,  where  a  man  granted  a 
seisn9.ry  by  fine,  and  the  teuant  would  not  {^Uora^  the  ^.^tee  might  have 
had  a  writ  of  per  qua  serritid,  to  compel  him.  Booth  ^49i  Shep.  'f.  j;d4. 
And  if  a  rent  was  granted  by  fine,  a«d  the  te\iant  would  not  attorn,  t|^a 
graptce  might  have  had  a  quern  redditum  reddit  to  compel  him.  Bift  since 
the  statute  of  uses,  Uie  writs  of  9iitd  jurU  clam,  per  qk,  srrrid'a  and  guem 
reddiinm  reddity  were  no  longer  necessary  where  fines  were  levied  to 
Vi^es ;  for  the  statvite  execytipg  the  nse  t(^  the  possession  by  the  praecipe 
and  concord  before  the  ingrossiug  of  the  fine,  the  grantee  could  not  coni<* 
pel  tlie  tenant  to  atton^,  for  these  writ?  w<'re  i^lways  to  be  brought 
igainst  the  tenants  before  the  ingrossing  of  the  fine ;  and  therefore,  his  be* 
nefit  by  a  fUi'djunsdairtat  being  taken  away  by  the  statute,  he  shall  dis- 
train without  attornment.  Ante,  309  b.  p.  561 .  Sir  Motjle  HncA's  ^ate, 
€  Co.  6a.    Booth,  S30.    £^  vid.  sopra^  p.  357, 3!>8.  n.  (B).— [fd.] 
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tenant  passeth  to  the  grantee  hy  force  of  ihefine^  but  the 
grantee  shall  never  have  an  action  of  waste  without  attorn^ 
vi^nt,  Sfc* 

I-ITTLETOX.  B  UTyet  if  the  tenant  for  life  alieneth  in  fee,  the  grantee 
^Sect.581.  320  a.]  niay  enter  {47),  S^c.  because  the  reversion  was  in  him  by  force 

of  the  fine,  and  such  alienation  was  to  his  disheritance* 

320  b.  Of  this  sufficient  hath  been  said  ia  the  next  precedent 

section, 

liITTLETON*  BVT  iw  (48)  this  case  where  the  lord  granteth  the  services 
[Sect.  582,  320  a.]  of  his  tenant  by  fine,  if  the  tenant  die  (his  heir  being  of  full 

tige)  the  grantee  by  the  fine  shall  not  have  relief,  nor  shall 
ever  distrain  for  relief,  unless  that  he  (49)  hatK  the  attornment 
of  the  tenant  that  dieth :  (50)  for  of  such  a  thing  which  lieth 
in  distress,  whereupon  the  writ  of  replevin  is  sued,  Ssc  a  man 
must  and  ought  to  avow  the  taking  good  and  rightful,  ^e, 
and  there  there  ought  to  be  an  attornment  of  the  tenant,  al- 
though the  grant  of  such  a  thing  be  by  fine :  but  to  have  the 
wardship  of  the  lands  or  tenements  so  holden  during  the  non- 
age of  the  heir,  or  to  have  them  by  tvay  of  escheat,  there 
needs  no  distress,  8^x.  but  an  entry  into  {he  land  by  force  of 
the  right  of  the  seignory,  which  the  grantee  hath  by  force  of 
the  fine,  Sfc,     Sic  vide  diversitatem,  &c.  (51), 

$20  b.  Of  this  sufficient  hath  been  said  in  tlie  next  precedent 

section. 

t ITTLETON,  ALSO,  if  there  be  lord,  mesne,  and  tenant,  and  the  mesne 
[Sect.  583.  321  a.]  grant  by  fine  the  services  of  his  tenant  to  another  in  fee,  and 
Secvf  where  he  was  in    ^  A^^  ^J^g  srantee  die  zffithout  heir,  now  the  services  of  the 

by  title  paramount,  €t-    -^  ©  '  ^ 

therby  actqflaw,        mesnalty  shall  come  and  escheat  to  the  lord  paramount  by 

way  of  escheat ;  (52)  and  if  afterwards  the  services  of  the 
mesnalty  be  behind,  in  this  case  he  which  was  lord  paramount 
may  distrain  the  tenant,  notmthstanding  that  the  tenant  did 

(47)  tj^c,  not  in  L.  and  M.  nor  (50)  Ifc.  added  in  L.  and  M.  and 
Boh.  Boh. 

(48)  ceo,  not  in  L.  and  M.  nor  (51)  4*^.  added  in  L.  and  M.  and 
Boll.  Boh. 

(49)  avoit  Vattornement'^fusoU  at*         (52)  ei,  not  in  L,  and  M.  oor  B<}h, 
,twmtment,  L.  and  M.  and  Koh. 
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never  attorn :  and  the  cause  is,  for  that  the  memalty  was  in 
deed  in  the  grantee  hy  force  of  the  (53)  said  fine,  and  the 
lord  paramount  may  avow  upon  the  grantee,  because  in  deed 
he  was  his  tenant ^  albeit  he  shall  not  be  compelled  to  this,  Sjc^ 
Sut  if  the  grantor  in  this  case  had  died  zdthout  heir  in  the 
life  of  the  grantee,  then  he  should  be  compelled  to  avow  upon 
the  grantee ;  and  also,  inasmuch  the  lord  paramount  doth 
not  claim  the  mesnalty  by  force  of  the  grant  made  by  fine 
leviedby  the  mesne  (54),  but  by  virtue  of  his  seignory  para^ 
mount,  (55)  viz.  by  way  of  escheat,  he  shall  avow  upon  the 
tenant  for  the  services  which  the  mes7ie  had,  fyc.  albeit  that 
the  tenant  did  never  attorn. 

Here  Littleton  putteth  the  case  where  one  that  claimeth  52 1  a. 

under  a  conusee  by  fine  may  distrain  or  maintain  any  action,  37  n]  q\  3^,  ^g  'n'  ^\ 

albeit  there  was  never  any  attornment  made  to  the  conusee.  ^^'.  5H.7. 18.  per 
or  to  him  that  hath  his  estate. 

And  here  is  a  diversity  between  an  act  in  law  that  giveth  Lib.  6.  fol.  68.  Sir 
one  inheritance  in  lieu  of  another^  and  an  act  in  law  that  con-  ®y  ^  ^"  ^  » 
veyelh  the  estate  of  the  conusee  only.  Of  the  former  Little- 
ton here  putteth  an  example  of  the  escheat  of  the  mesnalty 
which  drowneth  the  seignory  paramount ;  and  therefore  rea- 
son would  that  the  lord  by  this  act  in  law  should  have  as 
much  benefit  of  the  mesnalty  escheated,  as  he  had  of  the 
seignory  that  is  drowned ;  and  the  rather  for  that  the  law 
casteth  it  upon  him^  and  he  hath  no  remedy  to  compel  the 
tenant  to   ^attorn.     Another  reason  hereof  Littleton  hero  *32l  b. 

yieldeth,  because  the  lord  cometh  to  the  mesnalty  by  a  seignory 
paramount,  and  therefore  there  peedeth  no  attornment,  (u)  As  (11)  Temps  E.  2. 
if  lessee  for  life  be  of  a  manor,  and  he  surrender  his  estate  35,  p^r  Prisou 
to  the  lessor,  there  needeth  no  attornment  of  the  tenant*s,  be- 
cause the  lessor  is  in  by  a  title  paramount.     But  if  the  co- 
nusee dieth,'and  the  law  casteth  his  seignory  upon  his  heir  by    (Ant.  104  b.  309  b.) 
descent,  he  shall  not  be  in  any  better  estate  than  his  ancestor 
was^  because  he  claimeth  as  heir  merely  by  the  conusee. 

So  it  is  (as  hath  been  said)  if  the  conusee  of  a  fine  before         (5  Kep.  113.) 

'     (S3)  dU,  not  in  L.  and  M.  nor  (55)  scilicet jHOimh^vii^LnQX 

Rob.  Rob, 

(54)  Sfc.  added  in  L.  and  M«  and 
Rob. 
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attornment  bitq;aiQetb  and  seU^tb  4ie  44?ignQl7  ky  4^  ui* 
dented  and  inroU^  the  bacgWfQ  'h^U  nqt  dUtrftin,  bec^Ma^ 
the  bargainor,  froia  wbpm  the  «eig99i7  mpv^thj  hgd  never 
actual  poasesaion* 

Sir  Movie  Fincbe>i  So,  and  for  the  si^me  reason>  if  a  reveraipi^  be  granted  by 

die,  v    snpra,  g^^^  ^^^  ^j^  copusee  before  attQrnp).ent  di^eis^  the  teoau^ 

for  life,  and  make  a  (ipoffment  in  fee^  and  tlie  lessee  re-eoter« 
Uie  feoffee  shall  not  distrain* 

LITTLETON.        I^  <4e  same  manmr  it  is^  where  the  v^v^iian  of  a  <f^|aR( 
[Sect.  584.  321  b.]  for  life  is  granted  by  fine  to  another  in  fee^  and  th^  gnmtee 

afterwards  dieth  without  heir,  tiozo  the  lord  hath  the  reversion 
lof  way  of  escheat ;  and  if  after  ibe  tenant  maketh  t¥a9tet  the 
lord  shall  have  a  writ  of  waste  ag^ifisf  Ai'vi,  notwithst<iu4^ 
fhut  ie  never  attorned,  causa  qua  supr^-  JPnt  wh^re  a  maa 
claimeth  by  force  of  the  grant  made  by  the  fine,  (56)  scU.  as 
heir,  or  as  assignee,  8^c.  there  he  shall  not  distrain,  (57)  nor 
avow^  nor  have  an  action  of  waste,  S^c,  without  attornment. 

3^ lb.  Here  Littleton  expresseth  two  diversities.    First,  belveen 

•r  partly  hyactrf  latp,  .  ' 

mnd  partly  ky  act  of  the  an  act  in  law,  and  tue  grant  of  the  party,     ihia  caae  is  put 

'^  ^A  nt  104  b  ^        ^^  ^^  ^^^  escheat,   which  is  a  mere  act  iq  law,  but  ao  it 
(it)  45  E.  s.  s.  18  when  it  is  partly  by  act  in  law,   and  partly  by  the  act 

54  H.  6- 7.  5H.7«18*  •/•    i  /•  *l 

per  cnriam.   13  H.  4.  of  the  party ;  as  if  the  conusee  of  a  statnte  merchaut  ex- 

*4?''i*RoirA^r.^93!  tehdelh  a  seignory  or  rent,  he  shall  distrain  witkout  an;  at- 

Ant.i53a.)    Lib.  6.    tornment. 

fol.  68.  i|i  3ur  Moyle 

Fiocli^'B  cascT.    (Mo.  9C.  68.)    27  H.  8.  cap.  10.  ^ 

#f  53f  the  mMwU  of  If  a  man  make  a  le^se  for  life  or  ye^^j  ^  ^ifiter  I^vj  a 

*"**' ,  fine  to  A.  to  the  use  of  B.  aud  hi^  hfira,  B.  4^1)  distrain  a^ 

have  an  action  of  wa^te,  albeit  the  CQt^usee  never  h^d  aqy 
attoirnnient,  because  the  reversion  is  vested  in  him  by  force 
of  the  s.tatute,  and  hath  no  femedy  to  cp^ipel  the  l^asf e  tp 
attorn  (m  1). 

(AAt809..9Cro.i9S.      And  SO  it  IS  of  a  bargain  and  sale  by  deed  indented  and 

5  Rep.  113  a.   6  Rep. 

68,b,    10  Rep.  46.)  /gg^  ^^  ^^^^  ^  L.  and  M.  and         (57)  ne  mwwen,  aot  ia  L.  and  M. 

Ron.  nor  Rob.  nor  in  MSS. 


•^^^^^♦^T^^^J^^^ 


(M  1)  See  lopra,  n.  {^4  %).  p.  3?l.-^f[£d.| 
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inrolledy  but  tbis  itf  by  force  of  a  atoUit«  lince  latUetoa 
vrote. 

Secojodlyj  where  he  tbat  cometh  ii^  by  act  in  law  is  in  the. 
jier,  u  in  the  heir  of  the  coni^ee,  who  sitteth  ia  hia  ances- 
tor's seat,  tanquam  pan  aniecessoris  de  sanguine ;  and  the 
lord  by  escheat^  which  is  a  stranger^  and  cometh  in  merely  in 
the  post, 

ALSO,  in  ancient  boroughs  and  cities,  where  lands  and    LITTLETON. 
%enemen$s  within  the  same  boroughs  and  cities,  are  devisable  by  [Sect.  585.  322  a.] 
testament  by  custom  and  use,  S^r.  if  in  such  (58)  borough  or  2,^"      <«•«  v  a  «- 
city  a  man  be  seised  of  a  rent-service,  or  of  a  rent-charge,  and     (F.  H.  p.  X2\  n.]^  > 
deviseth  such  rent  or  service  to  another  by  his  testament  and 
dieth  ;  in  this  case,  he  to  whom  such  devise  is  made,  may  dis^ 
train  the  tenant  for  the  rent  or  service  arere,  although  the 
tenant  did  never  attorn. 

Here  doth  Littleton  put  a  case  where  a  man  may  have  ^  3x2  a. 

^     ,  ,     ,       ,  34  H.  6.  6.  5  H.  7. 18. 

feignory,  rent,  reversion,  or  remainderi  merely  by  the  act  of  19H.  6.  H.    21  H.  6. 

the  party,  and  may  distrain,  and  have  any  action  without  any 

attornment,  and  that  is  by  devise  of  lands  devisable  by  cus- 
tom when  Littleton  wrote^  by  the  last  will  and  testament  of 
the  owner. 

IN  the  same  manner  is  it,  where  a  man  letteth  such  iene-    LITTLETON. 
ments  devisable  to  another  for  life,  or  for  years,  and  deviseth  [Sect.  586.  322 a.j 
tb^  reversion  by  his  testamerU  to  another  in  fee,  or  in  fee  tail,         (6  Hop.  83.) 
and  dieth,  and  after  the  tenant  commits  waste,  he  to  whom  the         (^  ^^9*  ^*y 
devise  was  made  shall  have  a  writ  of  waste,  although  the  tenant  ^9.  ^^ey.^i6. 84.T* 
doth  never  attorn.  And  the  reason  is,  for  that  the  will  of  the         /q  j^^p^  ^4  j 
devisor  made  by  his  testament  shall  be  performed  according  to     /^q  j^^p.  46. 87.) 
the  intent  of  the  devisor;  and  if  the  effect  of  this  should  li^         (4Rep.«6.) 
^pon  the  attornment  of  the  tenant  (59)>  then  perchance  the 
tenant  would  never  attorn,  and  then  the  will  of  the  devisor 
$hQuld  never  be  performed,  (60)  S^c.  and  for  this  the  devisee 
shall  distrain,  S^c.  or  he  shall  have  an  action  of  waste,  i^c, 
without  attornment.    For  if  a  man  deviseth  such  tenements  to^ 

(58)  €0$,  added  inL.  and  M.and         (60)  9fc.  not  in  L.  and  M.  nor 
Rob.  Roh. 

(59)  tfc.  added  in  L.  and  M.  and 
Rok. 
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another  by  his  iestamentf  habendum  sibi  in  perpetuum,  and 
♦  522  b.  dielh,  and  the  ^devisee  enter,  he  hath  a  fee-simple,  causa  qua 

supra ;  (fil)yet  (62)  if  a  deed  of  feoffment  had  been  (63)  made 
to  him  by  the  devisor  of  the  same  tenements,  habendam  sibi 
in  perpeiuuDiy  and  livery  of  seisin  tcere  made  npon  this,  he 
should  have  an  estate  but  for  term  of  his  life* 

S22b.  **  For  if  a  man  deviseth  such  tenements  to  another,  SfcJ* 

Id  U,  7. 12. 19  H.  8. 4!  Here  Littleton  putteth  a  case  where  the  intent  of  the  tes- 
tator shall  be  taken^  viz.  where  a  man  by  devise  shall  have 
a  fee-simple  without  these  words  (heirs);  and  here  litdeton 
putteth  the  diversity  between  a  will  and  a  feoffment. 

r 

yWe  Sect  167.  Now  by  the  statutes  of  32  &  34  H.  8.  (as  hatli  been  said 

in  the  Chapter  of  Burgage)  lands^  tenements,  and  heredita- 
ments, are  devbable,  as  by  the  said  acts  do  appear. 

Both  this  and  the  precedent  case  stand  upon  one  and  the 
same  reason,  which  Littleton  here  yieldeth,  viz.  because  that 
the  will  of  the  devisor  expressed  by  his  testament  shall  be 
performed  according  to  the  intent  of  the  devisor ;  and  it  shall 
not  lie  in  the  power  of  the  tenant  or  lessee  to  frustrate  the 
ti  Rot.  Abr.  ?93.)       will  of  the  devisor  by  denying  his  attornment.     Here  little- 

Vidc  Sect.  167.  ^  .  ,  .         i-    .  ,  •       ^        ,     , 

firact.  lib.  1.  fol.  11.  ton  nientioneth  a  maxim  or  the  common  law,  viz.  Quod  uU 
cap!  I  A.  Britt*K)i.  Ts!  ^^^^  Voluntas  testatoris  est  perimplenda  secundum  veram  tnteti- 
t3^^^Ant9b[^^*^^'  ^^^^^^  suam:   and,  Reipubliae  interest  suprema  hominum 

testamenta  rata  habcri{N  1). 

L1TTL"RT0N«  ALSO,  if  a  man  be  seised  of  a  manor  rchich  is  parcel  in 
[Sect. 587.  322  b.]  demesne  and  parcel  in  service,  and  is  thereof  disseised,  but 
2iX"lyS^*m%c.  *^^  tenants  which  hold  of  the  manor  do  never  attorn  (64)  to 

the  disseisor ;  in  this  case,  albeit  the  disseisor  dieth  seised,  and 
his  heir  is  in  by  descent,  Sfc.  yet  may  the  disseisee  distrain  for 
the  rent  behind,  and  have  the  services,  S^'c.  But  if  the  tenants 
come  to  the  disseisor  and  say,  We  become  your  tenants,  S(c.  or 

(61)  rf,  added  in  L.  and  IM.  and  (63)  ust  wif— /nil,  L.  and  M. 
Rob.  (64)  a  lo-^e  le,  L.  and  H.  and 

(62)  si— Zf,  L.  and  M.  and  Roh.        Rob. 


(N  1)  With  respect  to  those  cases  in  which  attornment  wa«  not  reqntMte, 
it  may  be  farther  observed,  that  wlicre  the  fjrant  was  in  the  peraonalty, 
there  needed  no  attornment.  And  therefore  in  grants  of  annuities,  which 
charge  the  person  of  the  grantor  only,  and  not  his  land,  attornment  was 
unnecessary.  And  in  all  cases  where  there  was  an  attornment  in  law,  there 
needed  no  attornment  in  deed.    Ante,  312  b.  p.  370,  S71.    .Sheph.  Toncb. 
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make  to  him  some  other  attornment,  S^c.  and  after  the  disseisor 
dieth  seised^  then  the  disseisee  cannot  distrain  for  the  rent, 
Sfc.  for  that  all  the  manor  descendeth  to  the  heir  of  the  di&* 
seisor,  Ssc. 

Lattletoo  having  spoken  of  estates  gained  by  lawful  con-  S2Sb* 

▼eyances,  doth  now  speak  of  estates  gained   by  wrong ;  and         ^  ^*P*  ^^  *•) 
here  putteth  a  case  of  a  disseisin  of  a  manor,  where  it  ap- 
pearethy  that  the  disseisor  cannot  disseise  the  lord  of  the  rents 
or  services  without  ^the  attornment  of  the  tenants  to  the  dis-  ^523  a« 

seisor  ;  for  seeing  an  attornment  is  requisite  to  a  feoffment 
and  olher  lawful  conveyances,  a  fortiori,  a  disseisor  or  other 
wrong-doer  shall  not  gain  them  without  attornment.  The 
like  law  is  of  an  abator  and  intruder.     But  albeit  the  dis-  ^  H.  r.  i4.    ii  H.  r, 

,      ,  ,  ,    ,  28.     11  H.  4.  14a.  jb. 

jeidor  bath  once  gotten  the  attornment  of  the  tenants  and  (Cro.  Car.  SQ2.   Amu 
payment  of  their  rents,  yet  may  they  refuse  afterwards  for       '' 
avoiding  of  their  double  charge  (o  1). 

And  here  the  attornment  of  the  tenant  of  a  manor  to  a  AUwnmevtte  udU- 
disseisor  of  the  demesnes  shall  dispossess  the  lord  of  the  rents  manor,pariin  lUmeimSf 
and  services  parcel  of  the  manor,  because  both  demesnes,  ^8aeTt^lord\fll!^ 
rents,   and  services,  make  but  one    entire  manor,   and  the  retU8  and  $erificei. 

J  ,  .11  i_  •.   •         r        .        (1  Rol  Abr.  662.) 

demesnes  are   the  principal ;    but  otherwise  it  is    of  rents 

and  services  in  gross,  as  in  this  next  section  our  author 

teacheth  us. 

BUT  if  one  holdeth  of  me  by  rent-service,  which  is  a  ser-    LITTLETON* 
Tice  in  gross  {65),  and  not  by  reason  of  my  manor,  and  aw-  [Sect.  588.  323  a.] 

Secus  in  the  case  s/ 
(65)  €t  nient  per  reaton  de  won  mamur,  not  in  L.  and  M.  nor  Roh.       rents  in  gross  ; 

•  (Cro.  Car.  303.  1  Rot 

'  •  .  Abr.  6a8.    F.  N.  B. 

(O  l)  Where  a  man  was  disseised  of  the  demesnes  of  his  manor,  tlie  ser-  ^79  k.) 
tices  yet  remained  in  him,  because  the  right  to  the  services,  by  the  feudal 
eontract,  was  not  devested  out  of  him  by  the  wrongful  possession  of  the 
demesnes  of  his  manor ;  but  as  all  the  feudal  services  were  to  be  done  in 
support  of  the  manor,  the  kniglU-serviees  being  the  attendances  of  such 
tenants  in  the  general  defence  of  tlie  realm,  embodied  under  the  lord  of 
the  derotsnesy  who  carried  provisions  to  subsist  them ;  and  the  socage 
services  were  the  actnal  ploughing  of  the  demesnes  of  the  lord ;  there- 
fore if  the  tenants  attorned  to  a  disseisor,  it  put  him  into  the  possession 
qi  such  services,  as  accessoiy  and  belonging  to  tlie  demesne*  of  tlic 
manor ;  and  if  the  disseisor  died  seised  of  such  demesnes  as  the  principal 
after  attornment,  then  the  disseisee  could  not  distnun  for  the  accessory 
right  of  the  services :  but  though  tiie  tenants  did  attorn  to  the  disseisor, 
yet  they  mi^bt  afterwards  refuse,  to  avoid  the  double  charge,  since  this 
did  not  take  away  the  right  of  the  disseisee,  either  to  enter  into  tlie 
demesnes,  or  distrain  for  Uie  services ;  for  till  the  right  of  possession  was 
f:ained  by  a  descent,  the  discontinuee  might  recontinue  which  part  of 
the  manor  he  pleased.  Gilb.'Ten.  105, 106.  Watk.  Desc.  61.  Ld.  Raym* 
g62.  Hal.  HUt.  107.-*[£d.] 
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fdlier  that  hath  no  righi,  {66)claifneth  the  tent,  (fiT>and  re- 
ceives and  taketh  the  same  rent  of  my  tehant  ly  eoercien  ^ 
distress,  or  by  other  form,  and  dhseiseth  me  by  snch  taking 
of  the  rent ;  albeit  such  disseisor  dieth  so  seised  in  takiftg  of 
the  rent,  yet  after  his  death  I  may  well  distrain  the  tenant 
for  the  rent  which  was  behind  before  the  (68)  decease  of  the 
(Atft.  180  b.  f  iSidcrf.  disseisor,  and  also  after  his  decease.    And  the  cause  is,  for 
^*'^  that  such  disseisor  is  not  my  disseisor  but  at  fny  election  and 

will.  For  albeit  he  taketh  the  rent  of  my  tenant,  fyc.  yet  I 
tfiay  at  all  times  distrain  my  tenant  for  the  rent  behind(J59), 
so  as  it  is  to  me,  hut  as  if  I  wiH  suffer  the  tenant  to  be  so 
long  time  behind  (70)  iti  payment  of  the  same   rent  unto^ 

LliT^LElPON.       FOR  the  payment  of  my  tenant  to  another  to  whom  he 
[Sect.589.  323a.]  ot^Ju  not  to  pay,  is  no  disseisin  to  me>  norikall  oa^  me  of  my 

rent,  without  my  will  (71)  and  election,  8^*     For  although  i 

may  have  an  assise  against  such  pernor,  yet  this  is  at  my  elec" 

*S^h»  ^tion,  whether  I  mU  take  him  as  my  disseisor  or  no.     So 

such  descents  of  rents  in  gross  shall  not  oust  the  lord  of  his 
distress,  but  at  any  timie  he  may  z^ll  distrain  for  the  rent  he^ 
hind,  i^c.  And  in  this  case  if  after  f  ftkr  distress  of  him  tchich 
so  wrongfully  took  the  rent,  I  grant  by  my  detd  the  service 
tO' another,  and  the  tenant  attorn,  this  is  good  enotrgh,  and 
the  services  by  such  grant  and  attornment  are  presently  in 
fCoKB^  323 b.]  the  grantee,  Sfc.  (This  also  provethi  that  the  right  owner  is 
(Post,  tect.  541.)     j,Q^  Q^j  ^f  possession,  and  that  this  grant  over  is  a  deiuon- 

■tration  of  his  election  that  he  is  in  possession.)  But 
otherwise  it  is  where  the  rent  is  parcel  of  a  manor,  and  the 
disseisor  dieth  seised  of  the  whole  tnahor,  as  in  the  case  next 
before  is  said,  t^c. 

323  a.  Here  Littleton  pattetfa  a  diversity  between  a  rent-8ervi<^ 

ii  ^*3«rV  *  ^^  *^*  parcel  of  a  manor,  whereof  he  bad  spoken  before,  and  a^ 

rent>service  in  gross.  For  a  man  cannot  be  disseised  of  a 
rent-service  in  gross,  rent-chai^e,  or  rent-seek,  by  attokumeat 
or  payment  of  the  rfent  to  a  stranger,  but  at  his  election ;  fbr 

(06)  eUrima^claimajit  rfiesfne,  L.  (69)  8fc.  added  in  L.  and  M.  aad 

and  M.  atid  Roll.  Ro)i. 

(67)  et  receive'-^  recetcer,  L.  and  (70)  pur^-^,  L.  and  M.  and  Roh. 
M.  and  Rob.  (7i)  c(-h»ii  hm,  L.  and  |L  aad 

(68)  deecsH'^iiifets,  L.  and  M.  Rob. 
andRol^ 
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the  rule  of  h\v  h,  Ne^o  rediiium  aherius  invito  domino  per« 

cipere  Mt  po^dere  potest  i  and  our  author  teacheth(*)  us  (•)  Vid.  Post,  Sect 

tvhkt  TO  disseisins  of  rent-services,  rent-chai^ges,  and  rent*  (Cro.  Car.  5034 

Becks,  and  paylklent  to  a  stranger  is  none  of  them,  but  at  the 

lordls  Section,  as  our  author  here  saith. 

^Perftor,**  i.e.  the  taker  of  my  rent.    But  i£  the  disseisee  «4E.  s.4.  iE.5.5. 
oring  ati  ateise  agamst  suich  a  p^rhor,  then  he  doth  admit  ^ere  following  in  tht 

hiltaself  out  of  pbssfession.  °"*  paragraph. 

**  Descents,"    A  descent  of  a  rent  in  gross  bindeth  not  the  5  E.  4. 1.   S3H.  5.. 
right  owner  but  that  he  may  distrain,  albeit  he  admitted  him-  ^\  34, '  ^^  Xt,,  p/i^ 
•elf  out  of  po^iessioti,  and  determib^d  his  election,  as  by  J^g^'Vi  ^f^^b^' 

bhriti6ihg  of  an  assise,  he.  i79.  E.   15  £.  4. 8. 

®    ^  Fieta,Ub.4.cap.lS« 

If  the  t&nkfii  of  the  land  p^y  the  I'ent  to  a  stranger  which 
haf!h  no  Hght  there^iinto,  and  the  right  oWner  release  to 
him,  this  relea&'e  is  j^oiod,  becSiuse  he  thereby  adihitt^ 
him^ff  to  h6  out  of  pdBse3sion.  ))ut  if  thb  tenant  had 
given  him  kny  tfaitfg  iki  mmt  of  attornment,  and  the  right 
oVinfker  had  rel^aS^  Xb  hiih,  tlihi  I'elettse  had  been  vdid,  b^ 
cause  hn  kttorkii^ent  only  can  be  ho  disseisin  of  the  rent. 

MVSO,  if  I  he  ^hed  6f  a  mm6r,  parcel  in  demeshe,    LITTLETON. 
Wd  parcel  ih  ieroice,  arid  I  gite  certain  acres  of  the  land,  [Sect. 590.  S23b.] 
paitel  of  the  deMe^^e  ofthi  sanVe  mAnor,  to  ^dndiAer  in  tail,  Zr^i^^eh^id^Jla 
yielding  to  me  and  to  my  heirs  a  certain  rent,  ifc.  if  ih  this  toarevenimyparevirf 
case  I  be  disseised  of  the  manor,  and  all  the  tenants  attorn        (Dyer,  94.) 
and  pay  their  rents  to  the  disseisor,  and  dlso  the  said  tenant  ^^^  ^' 

in  tdil  pay  the  rent  by  me  reserved,  to  the  disseisor,  and  afier 
the  disseisor  dieih  seised,  (72)  $c.  and  his  heir  enter,  and  is  (Cro.  Car.  SOS.) 
fit  by  descent,  yet  in  this  case  I  may  well  distrain  the  tenant 
in  tail,  and  his  heirs,  for  the  rent  by  me  reserved  upon  the 
gift,  scilicet,  as  xUll  for  the  rent  being  behind  before  the  de^ 
scent  to  the  heir  of  tlie  disseisor,  as  also  for  the  rent  which 
happeneth  to  be  behind  after  the  same  descent,  notwithstandr 
ing  such  dying  seised  of  the  disseisor,  S^.  And  the  reason  is, 
for  that  when  a  man  giveth  lands  (73)  in  tail,  saving  tlie  r0- 
versioH  to  himself,  and  he  tg^on  the  said  gift  reserveth  to  himr 

(7S)  Sft.  taot  ia  Ij.  and  M.  nor         (73)  a  un  akter,  added  in  L.  and 
fob.  M.  and  Rob. 
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self  a  rent  or  other  services,  all  the  rent  and  services  are  incident 

to  the  reversion ;  and  when  a  man  hath  a  reversion  he  cannot  be 

ousted  of  his  reversion  by  the  act  of  a  stranger,  unless  that  the 

(fi  Rep.  89.)         tenant  be  ousted  of  his  estate  and  possession,  ^t.    For  as  long 

(74)  as  the  tenant  in  tail  and  his  heirs  continue  their  possession 
by  force  of  my  gift,  so  long  is  the  reversion  in  me  and  in  my 
heirs '^  and  inasmuch  as  the  rent  and  services  reserved  upon 
such  gift  be  incident  and  depending  upon  the  reversion,  tvho^ 
soever  hath  tlie  reversion  shall  have  the  same  rent  and  ser^ 
vices,  i$c» 

LITTLETON.        #/^  /^^  3^1^,^  manner  is  it,  trhere  I  let  parcel  of  the  de^ 
tSect.691.*324b.3  rnesnes  of  the  manor  to  another  for  term  of  life,  orforterm 

of  years,  rendering  to  me  a  certain  rent,  i^c.  albeit  I  be  dis- 
seised  of  the  manor,  S^c.  and  the  disseisor  die  seised,  (75)  Sfc.and 
his  heir  (76)  be  in  by  descent,  yet  I  may  distrain  for  the  rent 
arere  ut  supra,  notwithstanding  such  descent;  for  when  a 
man  hath  made  such  a  gift  in  tail,  or  such  a  lease  for  life, 
or  for  years,  of  parcel  of  the  demesnes  of  a  manor,  Sfc» 
saving  the  reversion  to  such  donor  or  lessor,  Sfc.  and  after  he 
is  disseised  of  the  manor,  l^c.  such  reversion  after  such  dis^ 
seisin  is  severed  from  the  manor  in  deed,  though  it  be  not  se« 
vered  in  right  (77)-  ^nd  so  thou  mayst  see  (my  son)  a  diver^ 
sity,  where  there  is  a  manor  parcel  in  4^mesne  and  parcel  in 
services,  which  services  are  parcel  of  the  same  manor  not  in* 
cident  to  any  reversion,  tic,  and  where  they  are  incident  to  the 
reversion,  Sfc. 

324  b.  Here  Littleton  putteth  a  diversity  between  rents  and  ser^ 

^Abr'^!^t'K^f'  ^^^^  P^"^'  <>f  a  ™a"^r  (whereof  he  had  spoken  before)  and 
47,48.  Plowd.197  b.)  jrents  and  services  incident  to  a  reversion  parcel  of  a  manor. 

And  the  reason  of  this  diversity  is,  for  that  as  long  as  tlie 
donee  in  tail,  lessee  for  life,  or  lessee  for  years,  are  in  pos« 
session,  they  preserve  the  reversion  in  the  donoror  lessor  (p  1); 

(74)  en  ceo  caSy  added  iu  L.  and  (76)  eUeant,  not  in  L.  and  M. 
M.  and  Roh.  nor  Rob. 

(75)  ifc.  not  in  L.  and  M.  (77)  ^r^^.  added  in  L.  and  M.  and 

Roh. 

(P 1)  A  man  conid  not  be  disseised  of  a  reversion,  while  his  tenant  re- 
mained in  possession  ;  for  though  the  tenant  attorned  to  some  other  person, 
tliat  wonld  not  put  him  oat  of  possession  of  his  reversion,  because  tht 
right  being  in  lum,  it  conid  not  be  transferred  to  any  body  else,  but  by 
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and  80  long  as  the  reversion  continue  in  the  donor  or  lessor, 
so  long  do  the  rents  and  services,  which  are  incident  to  the 
reversion,  belong  to  the  donor  or  lessor.  Neither  can  the 
donor  or  lessor  be  put  out  of  his  reversion,  unless  the  donee 
or  lessee  be  put  out  of  their  possession ;  and  if  the  donee  or 
lessee  be  put  out  of  their  possession,  then  consequently  is  the 
donor  or  lessor  put  out  of  their  reversion.  But  if  the  donee 
or  lessee  make  a  regress,  and  regain  their  estate  and  posses* 
sion,  thereby  do  they  ipso  facto  revest  the*  reversion  in  the 
donor  or  lessor. 

And  here  is  to  be  observed,  that  where  a  man  is  seised  of 
a  manor,  and  maketh  a  gift  in  tail,  or  lease  for  life,  &c.  of 
parcel  of  the  demesne  of  the  manor,  (x)  the  reversion  is  part  (x)  is  Am.  p.  f . 
of  the  manor,  and  by  the  grant  of  the  manor  the  reversion  Fuimentone's  case™ 
shall  pass  with  the  attornment  of  the  donee  or  lessee.     But  l^\.^^^'^^^^'^^* 

Iz.  z5.     191:*.  2. 

if  the  lord  make  a  gift  in  tail,  or  a  lease  for  life,  of  the  whole  Briefe845.    4  R.  3. 
manor,  excepting  Black  Acre,  parcel  of  the  demesnes  of  the  349.    n  Rep.  50  b.) 
manor,  and  after  he  grantetti  away  his  manor;  Black  Acre 
shall  not  pass ;  because,  during  the  estate  tail,  or  lease  for 
*life,  it  is  severed  from  the  manor.     And  so  note  a  diversity,  "^325  a. 

tbat  a  reversion  of  part  may  be  parcel  of  a  manor  in  posses* 
sioo,  but  a  part  in  possession  cannot  be  parcel  of  the  rever- 
sion of  a  manor  expectant  Upon  any  estate  of  freehold.  But 
if  a  man  make  a  lease  for  years  of  a  manor,  excepting  Black 
Acre,  and  after  granteth  away  the  manor.  Black  Acre  shall 
pass,  because  the  freehold  being  entire,  it  remaineth  parcel 
of  the  manor,  and  one  pracipe  of  the  whole  manor  shall 
serve.  But  otherwise  it  is,  in  case  of  the  gift  in  tail  or  lease 
for  life  excepting  any  part,  there  must  be  several  writs  of 
pracipe,  because  the  freehold  is  several  (q  1). 

some  act  of  bis  own ;  and  the  payment  of  tlie  tenant  wa»  bat  a  wrongful 
act,  and  did  not  give  away  his  lord's  right.  So,  in  the  case  of  the  rent- 
cfauge,  where  the  tenant  of  the  land  paid  it  to  anotlier,  this  wrongful 
payment  did  not  devest  the  owner  of  his  right ;  it  was  therefore  a  pay- 
ment by  the  tenant  in  his  own  wrong,  and  it  still  remained  in  arrear  to 
the  owner.  Gilb.  Ten.  104.— [£d.] 

(Q  1)  With  respect  to  the  conveyance  by  grant,  it  may  be  farther  ob-  - 
aerved,  that,  tlioogh  the  proper  and  technical  words  of  a  grant  are  dedi 
ei  cpfwem,  hath  given  and  granted  ;  yet  any  other  words  that  shew  the 
intention  of  the  parties  will  have  the  same  effect.  Ante,  147  a.  vol.  1. 
p.  459,  460.  Holmes  v.  SeUerSy  3  Lev.  305.  «  Sand.  Uses,  39-  Every 
peraon  who  has  a  present  estate  or  interest  in  lands,  in  remainder  or 
rerersion,  or  who  has  any  incorporeal  hereditament,  such  as  an  advowson, 
a  rent,. common,  Sec  may  convey  it  away  by  grant.  But  a  bare  right  or 
possibility  cannot  be  granted,  ante,  214  a.  p.  85.    Shep.  Touch.  S40 : 

Vol.  IL  p  d 
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fltitiher  can  m  person  gnmt  or  charge  that  which  he  has  not ;  and  then* 
fore,  if  a  man  grants  a  rent-charge  ont  of  the  manor  of  Dale,  when,  in 
tmth,  he  has  nothing  in  the  manor,  and  aflerwards  pnrchases  it,  he  shsll 
hold  it  discharged  from  this  grant.  Perk.  s.  65.  Shep.  Touch.  S43 ;  wUen, 
peihapa,  the  grant  be  by  tine  executory.    Shep.  Touch.  S38. 

As  to  the  operation  of  a  grant,  it  is  materially  different  from  that  of  a 
feofiinent,  for,  we  have  seen,  a  feoffment  operates  immediately  on  the 
possession,  without  any  regard  to  the  estate  or  Interest  of  the  feolfor, 
ante,  p.  354.  n.  (B  1):  but  a  grant  only  operates  on  the  estate  of  the 
grantor,  and  will  pass  no  more  than  what  the  grantor  is  by  law  enabled 
to  convey.  This  rule  probablv  arose  from  the  circumstance,  that  a 
crant  bemg  always  made  by  deed ;  the  estate  of  the  grantor  night  be 
known  by  inspection  of  the  deed,  and  if  the  estate  granted  was  greater 
than  the  estate  which  the  grantor  had,  it  vras  merely  void,  and  the  grut 
only  passed  as  much  as  the  grantor  could  really  give«  4  Crn.  Dig.  113. 
Oilb.  Ten.  l%t.  A  grant  cannot,  in  any  case,  operate  as  a  discootimi- 
ance.  If,  therefore,  a  tenant  in  tail  of  a  rent,  advowson,  comnioo,  or 
of  a  remainder  or  reversion,  expectant  on  an  estate  of  freehold,  makcfra 

eint  in  fee,  this  is  no  discontinuance  of  the  estate  tail,  for  nothmg  panes 
t  during  the  life  of  the  tenant  in  tail,  which  Is  not  anlawlnL  Pott, 
a.  6f7.  327  b.  2  Sand.  Uses.  41.  And  it  follows«  from  the  same  priaci* 
ple^  that  a  grant  can  in  no  instanec  operate  as  a  rorfeitnre*    Post,  231  b. 
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CHAP.  XXXVIII. 

SAME   SUBJECT. 
OF  LEASES. 


ft 

JLiESSA  aad  lease  (a)  is  (a)  derived  of  the  Saxon  word        ,     43  b. 
leapujUf  or  leasum,  for  that  the  lessee  cometh  in  bj  lawful  leate!^^  *^ 
means ;  (b)  and  dimitiere  is  in  French  laysser,  to  depart  with  g^]J^i™Brac»«'b  f 
or  forego.  cap*  S6.  &  lib.  4.  foU 

.  cap.  18.  &  lib.  5. 

(A)  A  lease  u  a  contract  for  the  possession  and  profits  of  lands  and   cap.  34. 
teoements  on  tbe  one  side,  and  a  recompcnce  of  rent  or  other  income  on   (6)  For  the  word  (dl« 
tiie  other ;  or  else  it  is  a  conveyance  of  lands  and  tenements  to  a  person  mitto)  see  Sect.  Mi. 
for  life  or  years,  or  at  will,  in  consideration  of  a  retnm  of  rent  or  other 
leoompence.    4  Cra.  Dig.  115.    4  Bac.  Abr.  l.  tit.  Leases.    2  Bl.  Com. 
317.    Sbeph.  Tonch.  c.  14.    Althoogh,  as  Lord  Coke  presently  observes, 
tbe  words  **  demise,  lease,  and  to  farm  let,"  are  the  proper  technical  ex- 
pretsions  to  constitnte  a  lease ;  yet  any  other  words  which  sufficiently 
shew  the  intention  of  the  parties,  that  the  one  shall  divest  himself  of  the 
possession,  and  the  other  come  into  it  for  a  certain  time,  whether  they 
niD  in  the  form  of  a  licence,  covenant,  or  agreement,  are  of  themselves 
snfiicient,  and  will,  in  construction  of  law,  amount  to  a  lease.    4  Bac. 
Abr.  160, 161.    Am,  d.  Juckton  v.  A$klmnurf  5  T.  R.  163.    Banff  v.  Nu- 
gmty  5  T.  R.  165.  n.    On  the  other  hand,  althouffh  the  most  properwords 
of  leasing  are  made  nse  of,  yet  if,  upon  the  whole  deed,  there  appears 
no  soch  intent,  but  that  it  is  only  preparatory  and  relative  to  a  future 
lease,  the  law  will  rather  do  violence  to  the  words,  than  break  through 
the  intent  of  the  parties,  by  constniing  that  to  be  a  present  lease,  which 
was  only  intended  by  the  parties  as  an  article  or  agreement  for  a  lease. 
Idem.     £t  vid.  GoodtitUy  d.  EUwick  v.  H^ay,  1  T.  R.  735.    Dot  v.  CUsre^ 
3  T.  R.  739.     Temput  v.  RawUng^  13  East,  18.    2>0e,  d.  BrmmfieM  v. 
Smiih^  6  East,  530.    An  instrument  containing  words  of  present  demise, 
however,  will  operate  as  a  lease,  if  such  appears  to  be  the  wtention  of  the 
parties,  though  it  contain  a  dause  for  a  future  lease  or  leases :  as  where 
one  **  thereby  agrees  to  let  and  the  other  agrees  to  take"  land  for  sixty-one 
years,  at  a  certain  rent  for  building,  and  tlie  tenant  agreed  to  lay  out 
SOOOi.  within  four  years,  in  building  five  or  more  houses ;  and  when  five 
houses  were  covered  in,  the  landlord  agreed  to  erant  a  lease  or  leases 
(which  might  be  for  the  more  convenient  underletting  or  assignment  of  the 
leases) ;  but  '*  this  agreement  was  to  be  considered  binding  till  one  fuUv 
prepared  could  be  produced."    Pook  v.  BetUley,  18  East,  168.    £t  via. 
Doe^  d.  WaUter  v.  Groves^  15  East,  S44.    And  whether  an  instrument  shall 
be  a  lease,  or  only  an  agreement  for  a  lease,  depends  on  the  intention  of 
the  parties,  as  it  is  to  be  collected  from  the  instrument.  Morgm,  d.  Dawd^ 
sag  V.  BissfU,  3  Taunt  65. 

Leases  are  distinguished  into,  1st.  Leases  of  the  possession;  Sdly. 
Leases  of  the  reversion ;  3dly.  Leases  by  vray  of  reversionary  interest. 
1st.  Leases  of  tlie  possession,  are  to  confer  a  present  rigfit  of  pre* 
sent  enjoyment,  at  least  by  the  intention  of  the  parties ;  but  a  lease  at 
common  law,  of  bmds  in  possession,  passes  no  estate  till  entry.  In  the 
meantime,  the  lessee  lias  no  term  or  estate ;  he  has  merely  an  ialereite 
l^raitat.  Ante,  46  b.  vol.  1.  p.  630.  Post  270  a.  This  intereMU  terwuud 
may  be  assisned  even  without  deed,  or  released,  ante,  85  a.  vol.  l.  p.  31 8» 
319.  Plowd.  150. ;  but  it  cannot  be  surrendered,  nor  does  it,  while  exe- 
cutory, admit  of  enlargement  by  release.  Post,  270  a.  Though,  at  the 
common  law,  a  lessee  had  no  term  until  actual  entry,  a  borgainee  of  the 
use  for  years,  has  an  actual  estate,  on  the  execution  of  the  bargain  and 
sale ;  and  this  is  tbe  reason  that  the  estate  of  a  bargainee  for  years  may 
be  enlarged  by  release,  without  an  actual  entry.  Barker  v.  Keate^ 
t  Mod.  249^    MMni^s  case,  5  Co.  113.    Post,  Chap.  40.  Of  Releases. 
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45  b.  (c)  Words  to  make  a  lease  be,  demise,  grant,  to  farm  let, 

$Ue  'rriwd^r«/<o'a "'   betake ;  and  whatsoever  word  amountetli  to  a  grant,  may  scnrc 

iease.  . - 

Ti'cAiiiM/  W9rd$  wt        y^^  ^^  ^^^^  ^^^^^  .^  ^y  j^  snrrendered.    f  dly.  Leases  of  the  revcr- 
/  w'T^c  sion^  are  leases  ffrantcd  by  a  person  who  has  a  reversion,  and  they  pa»«  • 

{c)  Vid.  Sect.  531  •         portion  of  that  reversion  as  a  retted  interest.    They  confer  a  risrht  to  the 

reserved  rent  and  services,  and  create  the  relation  of  landlord  and  tenant 
between  the  first  lessee  and  the  second  lessee.  Such  leases  of  a  part  of 
the  reversion  cannot  be  granted  without  deed ;  nor,  at  common  law,  with- 
out attornment.  3dly.  A  reversionary  lease,  is  a  lease  to  conimmce  on 
a  future  day,  or  on  an  event,  and  is  to  operate  in  the  meantime  by  way 
or  in  the  nature  of  an  intereaae  termini.  It  may  be  ipranted  with  or  with- 
out deed ;  and  it  will  be  good,  though  granted  without  deed,  by  a  perM>n 
who  has  merely  a  reversion  or  remainder:  but  when  irranted  without 
deed,  it  never  can  confer  a  right  to  the  possession,  till  the  possettsion  it 
ra^aiff ;  nor  can  it  confer  a  right  to  the  rents  or  services  in  the  meantime. 
2  Prest.  Conv.  145, 146.  149. 

On  a  lease  for  life,  as  it  goes  to  the  seisin  as  well  as  to  the  possession, 
livery  must  be  made,  as  on  a  feoffment:  unless  it  be  of  a  reversion  or 
remainder,  or  a  thing  lying  in  grant;  or  unless  it  be  created  under « 
power,  or  by  a  lease  and  release,  which  arc  equivalent  to  livery.  2  Prest. 
Conv.  147.  But  as  a  lease  for  years  passes  only  the  right  of  postemton^ 
as  contradistinguished  from  the  seiiiin,  it  is  completed  by  the  entry  of  the 
lessee. 

A  lease  for  years  (with  the  exception  of  leases  of  incorporeal  heredita- 
ments, which  must  universally  be  created  by  deed,  ante,  85  a.  vol.  1. 
p.  318,  319.)  is  still  good  by  parol,  so  as' it  docs  not  exceed  three 
years  from  the  time  of  making ;  but  if  it  be  for  a  longer  term,  or  for  aa 
estate  of  freehold,  it  mt;st  be  by  deed  or  note  in  writing,  signed  accord- 
ing to  the  statute  of  fmuds.  St.  ^29  Car.  S.  c.  3.  But  a  parol  agreement 
to  grant  a  lease,  though  void  by  the  Statute  of  Frauds,  if  not  redneed 
into  writing  (IMlii  v.  IVhiteinffy  1  Vcm.  151.),  will  be  enforced  in  eqoity, 
where  there  is  a  substantial  part  performance,  though  on  the  part  of  the 
plaintifl'  in  equity  only ;  and  a  specific  performance  will  be  decreed. 
Coleman  v.  Upeott,  &  Vin.  Abr.  527.  pi.  17.  fValker  v.  JValker,  2  Atk.  100. 
So  where  signed  by  one  parly  only.  Owen  v.  DariM,  l  Ves.  8.S.  Et  vid. 
cases  cited  in  n.  (R),  ibid.  Sdon  v.  SladCy  7  Vcs.  «65.  But  acts  mereiy 
iutroductory  or  ancillary  to  an  agreement,  will  not  be  considered  asm 
part  performance,  although  attended  with  expence.  Sec  Clerk  ▼.  IVrigkt^ 
1  Atk.  l*f.  Whitbread  v.  Brockkurtt,  1  Bro.  C.  C.  414.  Cofe  v.  IVkiif^ 
1  Bro.  C.  C.  409.  cited  Hhitchurch  v.  Bctm,  9  Bro.  C.  C.  559.  H'kalef 
V.  BngemU  6  Bro.  P.  C.  645.  Cook  v.  Tmnhs^  S  Anstr.  490.  CoolA  v. 
Jackson^  16  Ves.  l«.  Redding^  y.  IVUkes,  3  Bro.  C.  C.  400.  But  if  pos- 
session be  delivered,  it  will  be  considrrod  as  a  part  performance.  Butcher 
V.  Stapeley,  1  Vem.  363.  Pyke  v.  fi'iUiamSy  2  Vern.  45«.  lackey  v.  Ijockew^ 
Prcc.  Ch.  518.  Earl  ((f  Aylerford*8  case,  2  Stra.  783.  Binsted  y,  Cotemm^ 
Bnnb.  65.  Barrett  v.  Gomeserray  Bnnb.  94.  Lacon  v.  MersenSj  3  Atk.  1. 
With  V.  Stradlhf^,  3  Ves.  378.  Bowers  v.  Cator,  4  Ves.  91.  Deniom  v. 
Stewart,  1  Tr.  £q.  175.  n.  1 ;  especiHlly  if  he  expend  money  in  bnilding 
.  or  improving  according  to  the  agreement.  Foxcrqjft  v.  lAster^  ?  Vem.  45d- 
Gi!b.  Eq.  Rep.  4.  Colles  P.  C.  108,  Floyd  v.  Buckhmd,  «  Freem.  «68. 
jVorfifft^r  V.  OrcAtffrf,  «  Ves.  jun.  ?43.  3  Burr.  1919.  Possession,  however, 
niiTst  be  delivered  in  part  performance ;  for  if  the  purchaser  obtain  it 
wrongfully,  it  will  not  avail  him.  Cole  v.  White,  i  Bro.  C.  C.  409.  And 
a  possession,  which  can  be  referred  to  a  title  distinct  from  the  agreement^ 
will  not  take  a  case  out  of  the  statute.  Therefore  posse^^Ion  by  a  tenant 
cannot  be  deemed  a  part  performance,  see  Wills  v.  StradHnp,  3  Ves.  S73. 
Smith  V.  Turner,  Free.  Cli.  561.  Sugd.  VerM.  r>d  edit.  85.  And  the  accept- 
ance of  a  trifling  earnest,  or  a  bare  payment  of  money  on  acronnt,  thotts;h 
it  vkill  make  a  personal  contract  good  by  the  statute,  is  not  euongh  where 
the  contract  concerns  lands.  Alsnjrif  v.  Pattcnj  1  Vcrn.  47?.  Sc'.^ood  v. 
JUeale,  Prec.  Ch.  560.  Main  v.  A7»76omi»,  4  Ves.  7?0.  Colts  v.  Trecoikickf 
9  Ves.  934.  And  it  seems,  that  even  the  payment  of  a  considerable  som 
will  not  be  a  part  performance.  Sec  Clinan  v.  Cooke.  1  Sch.  Ac  Ijrfl.ff, 
0*Herliby  v.  Hedges,  Ibid.  V23.  Et  vid.  Hvtchvr  v.  Bvtcher,  9  V<t.  38f. 
1  Ca.  St  Opin.  i:36.  Sugd.  Vend.  91,  9e.  It  may  be  further  observed,  that 
although  an  agreement  be  in  pait  pei  formed,  yet  the  court  may  not  be  able 
to  ascertain  the  terras,  and  then  it  »eenis  the  case  will  not  be  taken  out  of 
the  statute.    See  Syvwndsoh  v.  Tweedy  Prcc.  Ch.  74.    Gilb.  £q.  Kep.  ;SS. 
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to  make  a  lease.     In  ihe  king's  case^J)  this  word  committo  (rf)  Regiitcr  F.  N.  B. 

doth  amount  sometime  to  a  grant,  as  when  he  saith  commit 

simus   fV.  de  B.  ofjUium  seneschaUia^  l^c.   quamdiu   nobis 

placuerit,  and  by  that  n'ord   also  he  may  make  a  lease : 

and  (e)  therefore  a  fortiori  a  common  person  by  tliat  word  (0  8  H.  6. 34. 

may  do  tbe  same. 

And  albeit  (as  hath  been  said)  a  lease  for  years  must  have  a  ^O  a. 

certain  begmningand  a  certain  end(B),  yet  the  contmuance  beginniHgandend. 

thereof  may  be  uncertain,  for  the  same  may  cease  and  revive  i?!lf'*l'^j**^'^"'!f'' 
^  '  ^  it  may  cea$e  and  r«rtv« 

again  in  divers  casts  (1).     As  if  tenant  in  tail  make  a  lease  again  in  teveral per- 

for  years,  reserving  xx  shillings,  and  after  take  a  wife,  and 

die  without  issue^  now,  as  to  him  in  the  reversion,  the  lease 

is  merely  void:    but  if  he  endow  the  wife  of  tenant  in  tail  ^JS^'^^    t^oL 
^  Abr.  84X.) 

of  the  land,  (as  she  may  be  though  the  estate  tail  be  deter- 

(1)  "  Vid.  7  Rep.  iJie  Earl  of  Bedford's  case."    Hal.  MSS.— [Hargr. 
D.  6. 46  a.] 

Forster  v.  Hale,  3  Ves.  712,713.  But  the  mere  circumstance  of  the  terms 
not  appeaii.'fr,  or  beio^  controverted  by  the  parties,  will  not  of  itself  deter 
the  court  from  taking  the  best  measures  to  ascertain  the  real  terms.  See 
Mortimer  v.  Orchard^  supra.  Anon.  5  Vin.  Abr.  5^3.  pi.  40.  Anon.  Ibid. 
5'ix:,  pi.  38.  Anon.  6  Ves.  470.  Aston  v.  Bower^  3  Bro.  C.  C.  149.  CUnan 
V.  Cookf,  ^upra.  Boardman  v.  Mostyn^  6  Ves.  467.  Sugd.  Vend.  93—97. 
It  is  also  observable,  that  where  a  parol as:reeroent  is  so  far  executed  as  to 
eiititlc  eitiicr  of  the  parties  to  require  a  specific  execution  of  it,  it  will 
be  bindiog  on  the  repreyentatives  of  the  other  party,  in  case  of  bis  death, 
to  the  same  extent  as  he  himself  was  bound  by  it.  Ibid.  Et  vid.  Shannon 
T.  Bradstreet,  1  Scb.  6c  Lef.  b^z*  Note  also,  that  a  licence  to  be  exercised 
opon  land  for  twenty-one  years,  is  smntable  without  deed,  and  without 
writing.     Tayler  v.  Waters^  7  Taunt.  374. 

With  respect  to  the  reservation  of  rent  in  leases  for  lives  or  years,  it 
may  be  observed,  tiiat,  as  tlie  rent  will  follow  the  reversion,  the  best  way 
is  to  reserve  it  generally,  as  '^  yielding  and  paying  therefore  yearly,  during 
the  said  term,  the  sum,  <Vc."  Gilb.  Rent^,  64.  S  Prest.  donv.  184, 185. 
And  a  covenant  should  be  inserted  for  payment  of  tlie  rent ;  as  the  lease, 
if  once  assigned,  mieht  be  afterwards  aAsigned  to  a  beggar.  Pitcher  v. 
Totrtf,  Salk.  8].  S.  C.  4  Mod.  71.  Taylor  v.  Shun^  1  Bos.  &  P.  21.  A 
provt!4>  for  re-entry  on  non-payment  of  rent,  should  also  be  inserted, 
to  bring  the  lessor  within  the  protection  of  the  stat.  4  Geo.  2.  c.  28. 
And  as  a  lesj^ee  may  as-ign  his  whole  interest,  or  underlet  for  a  part  of 
his  term ;  if  it  be  intended  that  the  lessee  shall  not  do  so,  an  express 
covenant  »iiould  be  inserted  to  restrain  him.  But  under  an  agreement 
for  a  lease  with  usual  covenants,  the  lessor  is  not  entitled  to  a  covenant 
against  assigning  or  nnderletting  without  licence.  Henderson  v.  Hay, 
S  Bro.  C  C.  6St.  Jones  v.  Jones,  19  Ves.  186.  Vers  v.  Lnveden,  Ibid.  179. 
Chnrch  v.  Brown,  15  Ves.  258.  Browne  v.  Ra&an,  15  Ves.  530.  On  the 
other  hand,  a  lessor  is  not  obliged  to  renew  the  lease  (unless  by  custom) ; 
and  therefore  if  it  be  intended  that  the  lessor  shall  be  compelled  to  do 
so,  a  covenant  for  that  purpose  should  be  inserted.  But  if  the  lessor 
covenant  to  renew  under  **  the  like  covenants,"  it  will  not,  it  seems,  ex- 
tend to  a  further  C4}venant  for  renewal.  Tritton  v.  Foote^  2  Bro.  C.  C.  636. 
Iggulden  V.  May,  9  Vei.  325.  S.  C.  7  East,  237.  Dowling  v.  Afi//,  1  Mad. 
Ch.  541.  And,  as  a  lessee  for  years  is  compellable  to  repair,  if  it  be  not 
intended  that  he  should  do  so,  a  covenant  from  the  lessor  to  repair  should 
be  also  inserted.    Watk.  Conv.  105.— [£d.]  •  * 

(B)  As  to  the  doctrine,  that  a  lease  must  have  a  certain  beginning  and 
aceruin  end,  see  ante,  45  b.  vol.1.  p.36i,  633.  and  the  aotes  there  j 
2  Prest.  Conv.  158. 181. ;  and  infra,  n.  (F).^[£</.]  ' 
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mined)^  now  is  die  lease,  as  to  the  tenant  in  dower  (who  is  io 
(/)  10  E.  s.  f  6.  of  the  state  of  her  husband)  (f),  revived  again  as  against  her. 

Dower  130.   (7  Co.*     for  as  to  her  the  estate  tail  continueth,  for  she  shall  beat- 
*  ^'^  tendant  for  the  third  part  of  the  rent  services,  and  yet  they 

were  extinct  by  act  in  law.  So  it  is  if  tenant  in  tail  make  a 
lease  for  years  iU  supra^  and  dieth  without  issue,  his  wife 
enseint  with  a  son,  he  in  the  reversion  enter,  against  him 
the  lease  is  void,  but  after  the  son  be  bom  the  lease  is 
(r)  39  H.  s.  eap.  ts.  good,  if  it  be  made  according  to  the  (g)  statute,  and  other- 
wise k  voidable. 

The  king  made  a  gift  in  tail  of  the  manor  of  Eastlarl^b, 
in  Kent,  to  W.  to  hold  by  knight*s  service ;  W.  made  a  leasis 
to  A.  for  thirty-six  years,  reserving  thirteen  pound  rent ;  W. 
died,  his  son  and  heir  of  full  age.  All  this  was  found  by 
office.  As  to  the  king,  this  lease  is  not  of  force,  for  he  shall 
have  his  primer  semn,  as  of  lands  in  possession,  but,  after 
livery,  the  lessee  may  enter ;  and  if  the  issue  in  taU  accept  the 
rent,  the  lease  shall  bind  him,  for  the  king's  primer  semn 

n  Kol  Abr  84S  ^    ^^^^  ^^^  ^^^  ^^^^  ^^^  election  of  the  issue  in  tail,  for  it  may 
(h)  Patch.  2&S  Ph.    be  that  the  rent  was  better  than  the  land :  (h)  and  so  it  was 

«r  Mar.  in  an  informa-      •.    ii-a  •  Ti.-i.t  ^ 

tion  of  Intmsion  in      adjudged  m  Austen  s  case,  as  I  had  it  of  the  report  of  master 
Autem   vld!i^n^^  Edmond  Plowden,  a  grave  and  learned  apprentice  of  law. 

Pa«ch.s&5Ph.  a^' 
Mar.  115,    13  Elix. 

cap.  10.  If  tenant  m  fee  take  wife,  and  make  a  lease  for  years,  and 

dieth,  the  wife  is  endowed,  she  shall  avoid  the  lease,   but 

after  her  decease  the  lease  shall  be  in  force  again.    But  if  the 

patron  grant  the  next  avoidance,  and  after  parson,  patron, 

(t)6  E.  6.   Dier  72.    and  ordinary,  before  the  statute,  ft^had  made  a  lease  of  Ae 

it'e.  3.%'f.  17  Ass.    tl^^^  ^^^  years,  and  after  the  parson  dieth,  and  the  grantee  of 

^'^^'  ?J^'?:/9'    X  the  next  avoidance  had  presented  a  clerk  to  the  church,  who 

9  H.  6.33.    (Hob.  7.)  ....  .  ... 

is  admitted,  instituted,  and  inducted,  and  dieth  within  die 
term ;  the  patron  presents  a  new  clerk,  and  he  is  admitted, 
instituted,  and  inducted,  albeit  he  cometh  in  under  the  patron 
that  was  party  to  the  lease,  yet  because  the  last  incumbent 
who  had  the  whole  state  in  him,  avoided  the  lease,  it  riiall  not 
revive  again,  no  more  than  if  a  feme  covert  levy  a  fine  alone,  if 
the  husband  enter  and  avoid  the  fine,  and  die,  the  whole  estate 
(Hob.  325. 10  Co.  43.)  is  so  avoided,  as  it  shall  not  bind  the  wife  after  his  death  (2). 

(3)  <*  Adjudged  accordingly  Cro.  ed  that  the  lease  revived.  Pthfittt 
Cha.  PUnpden  v.  OWordf  582.  But  FirgiPs  ewe,"  H«L  MSS.^HiiKgr. 
faHiU.lO£li9.C.B.£.S38.acyadg^     0.7. 4C  a.] 
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*If  a  woman  be  endowed  of  an  advowson  which  is  appro-  *46  b. 

priatedy  and  she  present,  and  her  incumbent  is  admitted,  in-  (iRoI.  A^240^^ 
stituted,  and  inducted,  albeit  the  incumbent  die,  yet  is  the  ap- 
propriation wholly  dissolved,  because  the  incumbent,  wliich 
came  in  by  presentation,  had  the  whole   state  in  him(c); 
and  so  it  was  adjudged,  as  the  case  is  to  be  intended  (3). 

Tenant  in  tail  make  a  lease  for  forty  years,  reserving  a  PI.  Con.  437.  tu 
rent,  to  commence  ten  years  after;  tenant  in  tail  die;  the  ^3.^itid['i^V96i!S 
isaoe  enter,  and  enfeoff  A. ;  ten  years  expire,  the  lessee  en- 
ter :  if  A.  accept  the  rent,  the  lease  is  good,  for  he  shall  have 
the  same  election,  that  the  issue  in  tail  had,  either  to  make 
it  good,  or  to  avoid  it,  so  as  it  could  not  be  precbely  af- 
firmed, whether  by  the  entry  of  the  issue  this  executory  lease 
was  avoided,  but  it  dependeth  uncertainty  upon  the  will  of  the 
feoffee  (4).  But  now  1  know  you  are  desirous  to  hear  Little- 
ton, who  is  speaking  to  you. 

Touching  the  time  of  the  beginning  of  a  lease  for  years,  it  At  trkai  Hmeitthatt 
is  to  be  observed,  tliat  if  a  lease  be  made  by  indenture,  delSluU^toMd *J^ 
bearing  date  26  Mail,  &c.  to  have  and  to  hold  for  twenty-one  '**'  ^•'^^  ordmy^th§ 
years,  from  the  date,  or  from  the  day  of  the  date  (5),  it  5  co.  1.  Clayton's 
•i»U  begin  oo  the  twentywievenUi  day  of  May  (6).  SS(,  rJk  Abr!S^! 

Cro.  Jac.  155.    Post, 

(5)  "Tid.  21  E.  3.  Grants,  58.  uique  datum  geripti:  the  obligation   255  a.)    14  El.  Dy. 

Appropriation  without  licence,  and  is  discharged,  because  date  lade-  507.    5  El.  Dy.  218. 

<A<f«  eautk  it  seems  a  disappropria-  licery.    Otherwise,  if  it  had  been  (\  Rol.  Abr.  849,  860. 

tioo."    Hal.  MS9.— [Hargr.  n.  1.  to  the  day  ^f  the  date.    T.  9  Car.    Cio  Cba,  78.) 

46  b.  (275).]  B.R.  AmIk  and  Kidhardt.    Condi- 

(4)  *^  But  if  it  was  lease  t«  fir«-  tion  of  oblif^ation  to  stand  to  an 
•fait  by  tenant  in  tail,  and  the  issue  award,  so  that  it  be  made  withia 
before  entry  levies  fines,  the  conu-  four  days  after  the  date:  a  good 
see  shall  not  avoid  the  lease,  for  award  may  be  made  the  same  day ; 
the  lease  was  only  voidable,  and  the  and  so  it  seems  if  it  be  day  of  the 
lasd  passes  in  degree  of  reversion,  date,  M.  1655.  Strtet*s  caee.  Stiles 
Vid.  Dy.  51.  7  Rep.  9.  Earl  0/  382.  Obligation  dated  2  January ; 
Badif9rd*»  eaee,"  HaL  MSS.—  release  dated  I  January,  of  all  ac- 
[Hsungr.  n.  2.  46  b.  (378).]  tions  utque   diem   h^  jrenentu 

(5)  '*  Vid.  for  date  and  day  rf  temporUj  but  delivered  3  January : 
the  date  hie  fol.  6  a.  and  the  note  praecuM  temmu  is  the  doie^  and  so 
tiiere."Hal.MSS.^Infol.6a.Lord  the  obligation  stood.  P.  7  Jac.*' 
Hale  fives  the  following,  note:—  Hal.  MSS.— Sec  further  as  to  tlie 
*'  Date  and  day  efthe  date  the  same  difference  between  date  and  day  of 
ia  pomt  of  computation.  5  Rep.  the  date,  Com.  Dig.  Estates,  G.  8. 
But  in  pouBt  or  interest  date  is  Bargain  and  Sale,  B.  8.  Temps, 
taken  tsffajtoe,  d^  of  the  date  A.  and  Vin.  Abr.  Estate,  Z.  a 
eseetmtke  in  many  cases*  T.  9  Jac.  Time,  A.  and  Wils.  voL  1.  part  2. 

B.  R.    Bulstr.  n.  177.    A.  on  the  pee  165,   and  the  next  note.—  * 

second  of  August,  1  Jam.  makes  an  t"^>'S^*  "•  ^*  ^  ^'  (^^l)*] 
obligation  to  B.  and  afterwards  on  (6)  *'  Vid.  for  commencement  of 

the  same  day  B.  releases  all  actioas  lease,  M.  10  Jac.  Rpt.  75.    Hob, 

(C)  And  the  fee,  bemg  once  discharged,  cannot  be  charged  again  with- 
•at  a  new  grant.    Hawk,  Abr.  71.    Ante,  vol.  1.  p.  224.  n.  (M),— ££(f.] 
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Lease  to  hMj  from  the 
making  here<^,  orfiam 
keneeforthf  begint 
from  the  deliveni* 


So  where  no  time  of 
eomme»eetneiit  ia  men' 
Honed; 


If  the  lease  bear  date  the  twenty-sixth  day  of  May,  &C. 
to  have  and  to  hold  from  the  making  hereof^  or  firom  hence- 
forth^  it  shall  begin  on  the  day  on  which  it  is  delivered ;  for 
the  words  of  the  indenture  are  not  of  any  effect  till  the  de- 
livery,  and  thereby  from  the  making,  or  from  henceforth, 
take  their  first  effect.  But  if  it  be  a  eiie  confectionis,  then  it 
shall  begin  on  the  next  day  after  the  delivery  (o). 

If  the  habendum  be  for  the  term  of  twenty-one  years,  with- 
out mentioning  when  it  shall  begin,  it  shall  begin  from  the 
delivery,  for  there  the  words  take  effect,  as  is  aforesaid. 


or  when  U  heare  a  void 
or  imjfoaoilfU  date; 

2C0.3.  Goddard's 
case. 


or  when  U  rrfert  to  a 
rotd  leaeey  or  mie'reeUee 
a  ntbeitting  leaoe,  to 
hold  from  the  ewixng 
of  the  former  leaoe. 

(Ac)  PL  Com.  148. 
5  £.  6.  tit.  Leases. 
Br,6i.  3  El.  Dy.  195. 
1  Mar.  Dyer  116. 
<Cro.  Car.  400. 
S  Rol.  Abr.  52. 
1  Rol.  Abr.  849. 
1  Sid.  460.) 


If  an  indenture  of  lease  bear  date  which  is  void  or  impos- 
sible, as  the  thirtieth  day  of  February,  or  the  fortieth  of 
March,  if  in  this  case  the  term  be  limited  to  begin  from  the 
date,  it  shall  begin  from  the  delivery,  as  if  there  had  been  do 
date  at  all  (e). 

(k)  And  so  it  is,  if  a  man  by  indenture  of  lease,  either  re- 


eaut  3f .  Moor  and  Musgrave,  A. 
by  indenture  dated  4  May  10  Jac. 
to  hold  from  the  feast  of  the  annun- 
ciation last  past,  for  the  term  0/  21 
years  next  ensuing  the  date  hereby 
fuUy  to  be  complete  and  ended.  In 
ejectment  plaintiff  counts  on  tJiis 
lease,  as  a  lease  to  hold  from  the 
feast  for  21^  years  ex  tunc  prox.  se- 
quent, and  agreed  to  be  good.  But 
see  T.  24  Car.  B.  R.   Cornish  and 


Cawsey,  Lease  by  indentare  of 
25  March  15  Car.  to  have  and  to 
hold  from  and  after  the  d^  of  the 
date  nf  these  presents  for  the  tern 
and  time  of  seven  years  from  kenet' 
forth  next  immediatdy  enemng,  siutt 
commence  in  computation  from  the 
delivery,  and  in  point  of  interest 
fiom  the  date."  StUes,  118.  HsL 
MSS.— [Hargr.  o.  9.  46  b.  (28f).l 


(D)  This  distinction  between  a  lease  "  from  the  day  of  making,"  and 
one  **  from  the  making  thereof/'  has  been  denied ;  and  it  has  been  held, 
that  the  word  <*  from"  may,  in  the  strictest  propriety  of  langnage,  be 
taken  either  inclnsive  or  exclusive :  and  where  the  lease  can  only  be  lop- 
ported  by  construing  the  word  "  from"  inclnsive  (as  in  the  case  of  a  lease 
under  a  power  to  grant  leases  in  possession,  but  not  in  reversion),  a  court 
of  justice  ought  to  give  it  that  sense.  fVeeman  v.  fVest,  2  Wils.  165.  Ph^ 
▼.  Duke  <{/'  Leeds,  Cowp.  714.  So  also  a  lease  for  lives,  to  commence  '*  from 
the  date,"  sliall  be  construed  to  include  the  day  of  the  date ;  for  otherwise 
the  freehold  would  be  conveyed  to  commence  infuturo,  which  cannot  be. 
Hotter  V.  Ash,  1  Ld.  Raym.  4th  edit.  84.  And  see  the  antborities  there 
cited  by  the  learned  editor,  who  observes,  that  the  words  "  from  the  dste," 
when  used  to  pass  an  interest,  include  the  day ;  aliter  when  used  by  way 
of  computation  in  matters  of  account.  See  also  Powell.  Pow.  5O4r-^t0, 
BeUasis  v.  Hester,  l  Ld.  Raym.  280.  The  King  v.  Adderley,  t  Doogl.  46J* 
Supra,  n.  (6)  and  n.  (6;.-4£d.] 

(.£)  But  there  is  a  difference,  in  this  respect,  between  a  Iea<e  which 
bears  an  impossible  date,  and  one  which  has  an  uncertain  date ;  for  where 
the  time  when  a  lease  is  to  commence  is  uncertain,  as  where  a  lease  was 
made  habendum  from  the  iiOth  of  November,  without  saying  what  No' 
vember,  the  uncertainty  will  render  the  lease  void,  because  it  was  part 
of  tlie  agreement^  that  the  lea^e  should  commence  from  the  80th  of  sons 
November  or  other ;  but  it  not  appearing  to  ^  court  what  So^ember 
was  intended,  they  cannot  determine  it  tor  the  parties,  and  therefore  the 
lease  is  void.  Anon,  l  Mod.  itto.  4  Bac,  Abr.  168.  tit  Leases  (L>-[ W 
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cite  a  lease  which  is  not,  or  is  void,  or  mis-e-ecite  a  lease  in 
point  material  which  is  in  esse,  to  have  and  to  hold  from  the 
ending  of  the  former  lease,  this  lease  shall  begin  in  course  of 
time  from  the  delivery  thereof  (7)  (p). 


(f)  **  For  misrecital  a  lease  shall 
commence  immediately.  6  Kep. 
Bishop  of  Batks  case.  The  Earl  of 
Oxford,  by  deed,  dated  10  Feb. 
27  H.  8.  demises  to  A.  for  21  years ; 
and  afterwards  by  iiidentare  re- 
citing that  he  by  indentore,  dated 
10  Feb.  28  H.  8.  had  demised  to  A. 
for  21  years,  demises  the  same  land 
to  B.  habendum  for  31  years  from 
and  afker  the  expiration,  surrender, 
or  forfeitare  of  the  mid  lease.  It 
was  ruled,  that  B.*s  lease  should 
commence  in  computation  imme- 
diately, because  A.'s  leasr  was  mis- 
recited.  H.  10  Car.  B.  R.  Crook, 
D.  8.  Miller  and  Manwaringe.   But 


if  in  case  of  such  a  roisrecital,  the 
habendum  be  from  and  after  the  de* 
mise  aud  indenture  made  to  A.  and 
it  is  not  said  the  said  demise,  then 
the  second  lease  sliall  commence 
after  the  tnie  lease,  notwithstand* 
ing  the  misrecnal.  M.  1  &  2  P. 
6i  M.  Rot.  648.  Mount  and  Hodg- 
ken,  Bendl.  n.  71. •»  Hal.  MSS.— 
See  Cro.  Cba.  .S97,  and  N.  Beudh 
38.  See  furtlier  as  to  the  com- 
mencement of  leases  and  the  effect 
of  misrecitals  in  that  respect, 
Sheph.  Touch.  272.  New  Abr. 
Leases,  L.  and  Vin.  Abr.  Estate, 
Z.  a.  and  Grant,  R.  4.— [Hargr. 
n.  10.  46  b.  (283;.] 


(F)  It  may  be  further  observed,  that  in  every  lease  for  years  there  are 
fonr  times  to  be  considered  :  Ist.  The  time  of  compntation ;  2dly.  The 
timt*  of  commencement  in  interest ;  3dly.  The  time  of  continnance  ;  and 
4thly.  The  time  of  determination  in  point  of  limitation.  The  time  of  com' 
futation  marks  the  period  or  event  from  which  tlie  calculation  of  the  time 
of  continuance  is  to  be  taken,  to  ascertain  the  time  of  tlie  determination 
of  the  estate  in  point  of  limitation  ;  which  is  a  consequence  of  the  time  of 
continuance.    The  time  of  commencement  marks  the  period  at  which  the 
owner  of  the  term  is  to  have  tlie  enjoyment  of  the  land  under  the  lease  or  li- 
mitation. The  time  of  compntation  aud  tlie  time  of  commencement  may  be 
difierent.  4  Bac.Abr.  170.  tit.  Leases (L).  Enysv.  Donmtkome, 2  Bnrr.1192. 
The  computation  of  time  mav  be  trom  a  day  that  is  past,  while  the  time 
of  commencement  is  from  a  day  to  come  :  or  they  may  be  from  the  same 
period :  as  a  lease  to  hold  for  twenty-one  years,  from  next  La<}y  Day 
thenceforth  for  the  term  of  twenty-one  years.    Witli  respect  to  the  time 
of  computation  it  may  be  either,  1st  from  a  day  past ;  2dly.  the  present 
time ;  5dly.  a  day  to  come ;  4thly.  an  event  which  is  to  arise  ;  ana  5thly. 
it  may  be  referred  to  a  third  person  to  name  the  time.    4  Bac.  Abr. 
176— 183.  tit.  Leases  (L).      Bnt  wiih  reirard  to  the  time  of  commence- 
ment, no  estate  can  entitle  the  person  to  whom  it  is  made,  for  time  which 
is  past.    It  is  troe,  that  it  frequently  happens  that  the  person  to  whom 
an  estate  is  made,  is,  by  the  express  agreement  of  the  parties,  to  have 
the  rent  from  a  ddv  that  is  past ;  and  it  may  be  said,  tliat  rent  is  not 
due  till  the  day  of  payment ;  and  to  what  becomes  due  on  that  day, 
the  owner  of  the  estate  in  reversion,  to  which  the  rent  is  incident,  will 
be  entitled :  but  no  agreement  can  entitlf  him,  in  point  of  estate,  for 
any  period  prior  to  the  time  when  he  acquired  his  estate.    Prest.  Est 
620,  621.     2  Prest  Conv.  161.     The  time  of  commencement  in  inte- 
rest may  be  either,  1st.  from  the  present  time ;   2dlv.  a  future  day  in 
particular;  or  3dly.  a  particular  event    The  time  ot  computation  and 
the  time  of  determination  necessarily  mark    the   time  of  continuance. 
As  to  the  time  of  the  em/,  this  mnst  be  certain,  or,  in  other  words,  the 
lease  most  be  for  a  given  space  which  is  certain  as  to  the  quantity  of  time 
which  it  comprises,  as  a  year,  and  is  to  be  computed  from  a  particular 
day,  or  from  a  particular  event,  90  that  it  can  be  said  with  certainty  on 
wteit  day,  from  the  day  or  time  of  computation,  let  it  happen  whensoever 
itwUl,  that  the  term  will  expire  by  effluxion  of  time.    Bnt  so  long  at 
the  continuance  is  marked  with  certainty  in  the  clause  of  limitation,  by 
an  enumeration  of  years  or  some  other  stated  period,  the  continnance  of 
that  time  may  be  made  uncertain  by  a  collateral  determination  (as  in  the 
case  of  a  leane  of  the  glebe  by  a  parson  for  twenty-one  years,  if  he  shall 
'  conthute  parson  so  long,  ante,  45  b.  vol.  1.  p.  633.),  or  by  condition.  2  Prest. 
Conv.  162.    And  in  ail  modern  leases  there  is  a  proviso,  that  if  the  rent 
is  not  paid,  and  no  sufficient  distress  is  found  on  the  premises,  the  lessor 
may  re-enter  and  enjoy  the  lands  as  in  his  former  estate.    See  Prett  BsC, 
616—655.    4  Bac.  Abr.  tit  Leases  (L).— [£d.J 
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I*ITTLKTON.        TENANT  for  term  of  ytan  is  where  a  man   ktteth 

[Sect  58. 43  b.]    iands  or  tenements  to  another  for  term  of  certain  years,  afier 

How  thi  reMertfotwH  •/  the  number  of  years  thai  is  accorded  between  the  lessor  and 

iTJriJ^^JrX^'*^  '*«  '«^^-  ^"^  "^*^»  '**  '«««  ^^^f'  hf  force  of  the  lease, 
mu^  f^hieh  UmagU    then  is  he  tenant  for  term  if  years ;  and  if  the  laser  in  ssuJk 

case  reserve  to  him  a  yearly  rent  npon  sack  lease,  he  may 

choose  for  to  distrain  for  the  rent  in  (he  tenements  letten,  or 

else  he  may  have  an  action  of  debt  for  the  arrearages  against 

the  lessee.    Bui  in  such  case  it  behoveth^  that  the  lessor  be 

seised  in  the  same  tenements  ai  the  time  of  his  lease  ;  for  it  is 

a  good  plea  for  the  lessee  to  say,  thai  the  lessor  had  nothing 

in  the  tenements  at  the  time  of  the  lease,  except  the  lease  be 

made  by  deed  indented,  in  which  cau  such  plea  lieth  not  for 

the  lessee  to  plead* 

*47a.  *''  Reserve  to  Iiim  a  yearly  rent,  t^c!*    First,  it  appeareth 

Jfvtf  htwtof  Undi  fu  ijgre  by  Littleton,  that  a  rent  must  be  reserved  out  of 

m  dutr€8a  may  be  had:  lands  Of  teoementSy  whereuDto  the  lessor  may  have  resort  or 

cast.    lO^Co.  59*60.  ^^^^^^^^  ^^  distrain^  as  Littleton  here  also  saith)  and  therefore 

^^'  ^^AA^^\  n^^^*  ^  ^^^^  cannot  be  reserved  by  a  common  person  (8)  out  of  any 

t  Sannd.  30$.  t  Rol.  incorporeal   inheritance,  as  advowsons,    commons,  offices, 

Monn^oy*s  case.  corody,  mulcture  of  a  mill,  tithes,  ftirs,  markets,  liberties, 

ffoj.  60. )  privileges,  franchises,  and  the  like,    (m)  But  if  the  lease  be 

ifii  I  so  All    fiS 

IS  Am.  so'.  2o*H.  4.  made  of  them  by  deed  (9)  for  years,  it  may  be  good  by  way 
11  H?  4.  8^.  V/£.^s.  ^^  contract  to  have  an  action  of  debt,  but  distrain  the  lessor 
?i"^«  i*^*  ^^JF'a'     cannot.    Neither  shall  it  pass  with  the  grant  of  the  reversion, 

45.  9  Asi.  24.  «6  Aas.  ,      ,    "^  ®  ,  ^         ' 

60.   14  £.  3.   Scir.     for  that  it  is  no  rent  incident  to  the  reversion  (10).  But  if  any 

fac.  19X     5  £  3    68 

17  k.  3.75.  11  if.  4!  rent  be  reserved  in  such  case  upon  a  lease  for  life,  it  is  utterly 

io'H.%ri/."  21  H.\  ^^*^>  ^^^  **'  *^  **^  ^**  ^^  ®^^"  ^f  ^^^  ^^*  ^  (^^)* 
11.   5  H.  7.  39. 

f  1  H.  7. 19.   17  E.  2.      (8)  Lord  Coke  confines  tlie  nde  See  post»  44  b.  n.  30.*«{Hargr.ii.  S. 

Ex*  119.  23  £1.  Dyer  to  common  persons,   because  the  47  a.  (236).] 

177.                              kuiKmayreserve'rentontof  an^in-  (11)  That  the  oommon  law  did 

corporeal  inheritance  ;  the  reason  not  allow  debt  for  rent  on  freelMild 

of  which  is,  that  he  by  his  prero-  leases  whilst  they  continued  is  cer- 

gative  can  distrain  on  all  the  lands  tain,  thongfa  the  reason  is  not  quite 

of  his  lessee.     4  New  Abr.  i92  Sc  so  clear.    8ee  3  Blackst.  233.    It 

339.— [Hargr.  n.  1.  47  a.  (284).]  has  been  accounted  for  by  sui;gest- 

(9)  The  case  of  a  lease  by  deed  Ing,  that  the  remedies  by  ce$§acit 
is  put,-  because  in  general  things  and  distress  were  deemed  sufficient 
incorporeal  will  not  pass  without  securities  for  the  rent  and  senricet. 
deed.  Ante,  48  a.  (p.  334.),  49  a.  See  Gilb.  on  Rents,  93.  and  Gilb. 
(p.  353.),  169a.  (vol.  1.  p.  704.),and  on  the  Action  of  Debt  in  hU  Cmm, 
Vsi.  (p.  333.).— [Uargr.  n.  2.'47  a.  in  L.  and  Eq.  370.  But  it  may  be 
(^285).]  proper  to  observe,  that  the  catatit 

(10)  "  12  H.  4. 17.  Vid.  infra,  seems  to  Iiave  been  firet  given  by 
fol.  44  b.  the  case  of  the  precentor  the  6  £.  1.  c.  4.  tliongh  the  lord's 
of  Paurs,  according  to  which  rent  right  of  seizing  the  tend  for  sub- 
on  lease  for  years  of  tithes  is  inct*  straction  of  services  which  con- 
deat  to  the  reversion."    HaI«MSS.  tiaued  till  it  was  taken  away  by  tht 
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Bat  if  a  man  demiseth  tlie  vesture  or  herbage  of  his  land,  th^igh  reii  may  he  rt' 
he   may  reserve  a  rent^  for  diat  the  thing  b  manurable,  and  the  vetturecr  herbage 
die  lessor  may  distrain  the  cattle  upon  the  land  (12):  and  ^^^L^g^^^^ 
so  a  reversion^  or  a  remainder  of  lands  or  tenements  may  be  '>«"9 «" «  r«nawdcr, 
granted  reserving  a  rent^  for  the  apparent  possibility  that  it 
may  come  in  possession  (IS),  and  they  are  tenements  within 
the  words  of  Litdeton  (o). 


(n)  It  appearedi  by  Littleton,  that  reservando  is  an  apt 
word  of  reserving  a  rent,  and  so  is  reddendo,  solvendo,  far 
<iendo,  inveniendo,  dummodo,  and  die  like  (14). 


6f  H.  S«  c.  8S.  was  a  remedy  in 
fome  respects  similar,  and  fur* 
nishes  occasion  for  the  same  o^ 
senFAtion.  See  t  Inst.  295.  and 
Wriglif  s  Tea.  197.  Note,  that  the 
8  Ann.  c.  14.  now  gives  debt  for 
rent  on  a  lease  for  life ;  on  which 
statute  Mr.  Seijcant  Hawkins  aue- 
ries,  whether  it  doth  not  extend  to 
leases  of  incorporeal  heredita* 
ment.  Hawk.  Abr.  of  Co.  Lit  73. 
— '[Hargr.  n.  4.  47  a.  (f  87).] 

(is)  **  Qtuere^  how  assise  shall 
be  brought  in  case  of  herbage. 
17  £.3.75."  Hal.  MSS.— piargr. 
0.9. 47  a.] 

(13)  "  And  aAer  the  particular 
estate  determined,  distress  may  be 
made  for  all  arrears.  10  £.  4.  3." 
Hal.  MSS.— [Hargr.  n.  6.  47  a. 
(288).] 

(14)  **  Lease  for  years  by  inden* 
tare,  and  lessee  coYenants  to  pay 
51.  a  year;  this  is  a  reservation. 
Dy.  276.  H.  6  Car.  B.  R.  Crook, 
a.  1.  Drnke  and  Mvmda^»  Bat  if 
there  be  reddendo  rent,  and  the  les- 
see coTenants  to  pay  two  capons, 
there  H  seems  to  be  only  covenant. 
M.  40,  41  Eliz.  BnurUm's  aue." 
Hal.  MBS.— See  Cro.  Cha.  207.  and 
Hardr.  526.— [Hargr.  n.  7.  47  a. 
(289).] 

[So  wherie,  by  articles  of  agree- 
■lent  indented  between  A.  and  B. 
it  was  covenanted  and  agreed,  that 
A.^  did  let  Blackacre  to  B.  for  Avt 


years  from  Michaelmas  following, 
provided  al%ravs,  that  B.  should 
pay  at  Michaeuhas  and  Lady-da^ 
lOi.  by  even  portions  yearly ;  thu 
pnvtBo  was  held  to  be  a  good  re- 
servation of  the  rent;  for  as  the 
words  amounted  to  an  immediate 
demise  of  the  lands,  so  the  rent, 
which  is  but  a  retribution  for  the 
land,  ought  to  be  paid  immediately; 
and  it  could  not  be  construed  to  bo 
a  sum  in   gross,  because  by  the 
words  of  the  articles  (which  being 
indented  are  the  words  of  boda 
parties)  it  was  to  be  paid  yearly. 
Harringtany,  Wise,  Cro.  Ells.  486. 
Moor,  459.   But,  if  a  man  makes  a 
lease  of  lands,  except  l2<l.or  praeter 
12d.  rent,  these  woras  do  not  amount 
to   a   reservation,   because    they 
are  only  proper  to  reserve  to  the 
lessor  part  of  something  in  being, 
which  would  otherwise  pass  by  the 
lease.  Perk.  sect.  639.    So  it  is  if 
a  man  makes  a  lease,  salvo  or  sav« 
ing  20s.  rent,  this  u  not  a  good  re- 
servation, because  there  can  be  no 
saving  of  any  thing  not  in  being ; 
consequently  a  rent-service,  being 
a  return  of  something  not  in  the 
lessor  in  lieu  of  the  land  given,  can- 
not be  reserved  by  words,  which, 
in  their  most  extended  significa- 
tion, can  only  preserve  something 
already  in  esse.    2  Roll.  Abr  449. 
6  Bac.  Abr.  12.  tit.  Rents,  (D).]— 
[Ed.] 


In  respect  rfthe  words 
by  whieh  U  may  te 
made. 

(«)40 E. 3.  47. 
8  £.3.  67,    21E.4. 
62.    3  H.  6.  45. 
31  Ass.  p.  30.   3  Ass. 
9.  26  Ass.  66.  32  £.3. 
Br.  291.    8E.4.  8. 
10  El.   Dy.276.    PL 
Com.  en  Browning  M 
Beeston's  case,  foL. 

131t  USf  ^(^ 


(Q^  Although  a  rerersion  or  remainder  be  incorporeal,  and  can  pass 
omy  by  grant,  yet  a  rent  reserved  upon  a  grant  of  them  is  good ;  for, 
tiHKigh  the  grantor  has  no  remedy  for  the  rent  reserved  during  the  con» 
tinnance  or  the  particular  estate,  yet  since  it  relates  to  lands  which  were 
originally  grant^l  to  make  profit  of,  the  judges  have  gone  as  far  as  they 
could  to  pnrsne  the  intention  of  such  original  donations,  and  therefore 
bavc  admitted  such  reservations  to  be  good  immediately :  which  con- 
ttroction  is  the  more  reasonable,  because  in  this  case  there  is  a  remedy 
by  distress  for  all  the  arrears,  when  the  reversion  executes  by  the  deter- 
mination of  the  particular  estate,  whereas  there  is  no  possibility  of  such 
remedy  in  the  case  of  commons,  fiirs,  &c.    See  Gilb.  on  Rents,  24.    So 
it  is  if  a  man  grants  a  future  interest  in  land,  as  if  it  be  a  lease  for  years, 
to  somnsoce  fiva  years  after  the  making  of  the  lease,  the  lessor  may^ 
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Ph:ernty  between  art'  ('oj  And  note  a  diversity  between  an  exception  (wUcb  is 
una  WH  an  anexcep-  ^^^^  ^^  ^^^^  ^^  ^^  thing  granted  and  of  a  thing  in  esse)  for 

(o)5oE. s.  It.  which  excepiis,  scUvo,  prater,  and  the  like,  be  apt  words; 

IS  Abs.  9.  S8  £.  3. 10.  i*i«i  /»■•  *_•  t* 

Si  £.3.  4.  54  Ass.  11.  and  a  reservation  which  is  always  of  a  thing  not  tn  eue,  but 
45.  10  H.  6. 8.  41 .  D^^ly  created  or  reserved  out  of  the  land  or  tenement  demised. 
33  H.  6.  1.  S.S  H.  6.  (p)Poterit  enim  quis  rem  dare  et partem  rei  retinere^vel partem 
44  E.  3. 43.  PI.  Com.  de  pertinent  lis,  et  ilia  pars  quam  retinet  sem  percum  eo  est  et 
(p)  Bract,  lib.  f .  fol.  semper  fait,  (q)  But  out  of  a  general  a  part  may  be  excepted, 
?a)  9  El.%y.*«64.  "®  ^"'  ^^  *  manor,  an  acre,  ex  verba  generali  aliquid  exc^iiur, 
38 H.  6. 38.  iiH.8.1.  and  not  a  part  of  a  certainty,  as  out  of  twenty  acres,  one. 

S2  cj,  3.  8.    2  E>  3*  .S6. 
SB. 3.  66.  34  Ass.  11. 

143  a.  Reserve  cometh  of  the  Latin  word  reservo,  that  is,  to  pro- 

vide for  store ;  as  when  a  man  departeth  with  his  Und,  be 
reserveth  or  provideth  for  himself  a  rent  for  his  own  liveli- 
hood.    And  sometime  it  hath  the  force  of  saving  or  except* 
(r)  8  E.  4. 48.  f 6  Ass.  ing,     So  as  (r)  sometime  it  serveth  to  reserve  a  new  thing, 
~(s)35'h.6.  34.    *     viz.  a  rent,  and  (s)  sometime  to  except  part  of  the  thing  tii 

esse  that  is  granted  (16). 

47  a.  It  is  further  to  be  observed,  that  tlie  lessor  cannot  reserve 

must  be  made  to  the      ^^  ^"y  Other  but  to  himself,  for  Littleton  saith,  reserve  to 
i>^«^m'' ""'^ ^'^ "^        Aimse^(H).    (t)lf  two  joint-tenants  be,  and  tliey  make  a 

Reserrtaifm  qfrent  to  /15)  i„  ^  preceding  note  I/ird  the  former  is  tlie  more  technical  use 

^^ri!!*              "!5*  ^^^  asserts,  tliat  reservation  is  of  the  word ;  erce/ihVm  being  a  more 

JO  I  tit  unse^  ^nm-et  to  ^iu-ays  of  a  thing  newly  crt>ated  ont  proper  term  than  reservation  for  the 

both:  unleee  by  deed  ^>f  the  laud  demised.    Ante,  47  a.  latter  purpoMe.    The  learning  oa 

fnaentea,  (snpra.)  But  here  he  is  more  quali-  this  subject  will  be  found  under  the 

{t)h  E.  4.  4.     14  E.  3.  fied  in  exprex^ion,  and  allowH  the  title  HeeervatUm  in  Vincr's  Abridg- 

Bre.  28j«.    8  Co.  70,  word  to  be  satnetimea  use<l  to  except  menU— [Hargr.  n.  1. 143  a*  (232).] 

^  ^*  part  of  the  thing  granted.  Uowev  er, 

— --■ T  .1  ■     -       -.        ■ 

reserve  a  rent  immediately,  because  tins  is  a  good  contract  to  bind  the 
lessee,  and  to  ground  an  action  of  debt ;  and  the  lessor  may  likewise  have 
his  remedy  by  distress  for  the  arrears,  when  the  1 ,8see  conies  into  pos* 
session.  2  Rol.  Abr.  406,  407,  Plowd.  4:2^3.  See  further  as  to  the  thwgs 
out  of  which  a  rent  may  be  reserved,  ante,  14S  a.  vol.  1.  p.  441. — [  G^.] 

(H)  For  the  reason  of  this  rule,  see  ante,14:>.  vol.1,  p.442.  n/C).  If,  bow- 
ever,  a  person  makes  a  lease  to  commence  after  bis  death,  reserving  rent 
to  his  heirs;  this  will  be  deemed  a  good  rent-»ervice  arising  in  the  heir,  not 
by  way  of  purchase,  but  as  incident  to  the  reversion  descending  to  the 
heir;  and,  therefore,  may  be  released  by  the  ancestor  during  his  life,  which 
it  could  not  be,  if  it  was  a  new  purchase  in  the  heir.  2  Rol.  Abr.  447. 
'pi.  2.  2  Sannd.  370.  But  where  a  father  and  his  son  and  heir  apparent 
•  demised  land  for  years,  to  be^in  after  the  death  of  the  father,  rendering 

rent  to  the  son  by  his  proper  name ;  the  father  died  ;  the  lessee  entered ; 
and,  the  rent  being  belund,  the  son  distrained :  it  was  resolved,  that  this 
reservation  of  rent  was  utterly  void  :  for,  alUiough  the  son  was  heir  to 
the  father,  yet  he  could  not  have  the  rent  as  heir  to  his  father,  because  the 
rent  was  not  reserved  to  the  heir  \  and  he  could  not  have  it  by  the  reser- 
vation on  the  lease,  because  be  was  a  stranger  to  the  land,  and  had  no- 
thing ui  it  at  the  time  of  making  the  lease.  For  heir  is  the  only  word  of 
privity  in  law  requisite  to  the  reservation  of  rents ;  'the  heir  being,  in  re- 
presentation in  point  of  taking  by  inheritance,  eadem  persona  cum  axteees' 
sore.  Gates  v.  Frith,  Hob.  150.  Note,  that  a  man  may  reserve  a  rent 
to  himself  for  his  lite,  and  a  different  rent  to  his  heir.  Ante,  f  13  b.  914  a. 
p.  88,  83.    See  further  as  to  the  reservation  of  rents,  infra,  n.  (K).— '[£cf.J 
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for  years  by  parol,  or  deed  poll,  reserving  a  rent  to  one 
of  ihem,  tbis  shall  enure  to  tbem  both ;  but  if  it  be  so  re- 
served by  deed  indented,  it  shall  enure  to  him  alone  by  way 
of  conclusion  ( I  )• 


(u)  Littleton  here  is  putting  of  a  case,  and  not  making  a  Diverntyheiwrenare* 
lease,  for  then  he  would  not  reserve  the  rent  to  him,  but  to  usmt,  wiihmtt  Mfing, 
him  and  his  heirs,  for  otherwise  the  rent  shall  determine  by  fJ^^^i^L'^i^y 
his  death,  if  he  die  within  the  term(l6).    (w)BMt  if  he  re-  wkere the Utsor dieB 
serve  a  rent  generally  without  shewing  to  whom  it  shall  go,  /^^  y^^^  g^t^  214^ 
it  shall  go  to  his  heirs.     If  he  reserve  a  rent  to  him  and  his  *1^»  *^^  *t5*  1^  *'•  I' 

®  18.   11  E.  S.   As».  86. 

assigns,  yet  the  rent  shall  determine  by  his  death,  because  the  S7  H.  8. 19.   ti  H.  7. 
reservation  is  good  but  during  his  life.    So  it  is,  if  he  re-  (J)  Micb.*5  Ja.  in 
serve  a  rent  to  him  and  his  executors,  it  shall  end  by  his  Ei^mTfla]^^^^^ 
death,  because  the  heir  hath  the  -  reversion,  and  the  rent  Hil.  33  El.  Rot.  1431. 
was   mcident  to  the  reversion  (17).    So,  if   a   man  war-  Richniond&  Butcher. 
rant  land  to  B.  and  his  assigns,  the  assignee  must  vouch  Xbr!^4do!   i^Co.Sd* 
during  the  life  of  B.,  for  the  warranty  continues  but  only  y  j^l' ^?i^*  ^*''j 
during  the  life  of  B.,  for  the  warranty  is  but  for  life,  for  want  DUtralu^  Sect.  i3S. 
of  words  of  inheritance.    But  if  the  warranty  be  to  B.,  his 
htirs  and  assigns,  so  as  he  hath  an  inheritance  therein,  then 
his  assignee  shall  vouch  after  his  decease.     So  if  the  rent  be 
reserved  to  the  lessor,  his  heirs  and  assigns,  so  as  it  be  in- 
cident to  the  inheritance,  then  shall  all  the  assignees  of  the 
reversion  enjoy  the  same  (k). 


(16>  "  Rent,  reserved  to  bim 
aod  his  assigns  dnring  the  term,  or 
to  bim  bis  executors  and  assiinis 
doring  the  term,  d(*termincs  by  the 
lessor's  death.  T.  %  Car.  U.  K. 
Noy.  n.  412.  12  Co.  n.  vo.  and  Hil. 
32  Eliz.  RiehmomiB  com.'*  Hal. 
MS8.— See  Noy.  96.  1^  Co.  35. 
and  Cro.  Eliz.  ^l7.-*Bnt  notwith- 
standint?  tbe  cases  here  cited  by 
Lord  Hale,  it  wa!^  adjudged,  whilst 
he  was  chief  iuslicc  of  tbe  kin«r*s 
bench,  that  the  words  during  the 
term  are  of  themselves  sufficient  to 


carry  the  rent  to  the  heir,  if  tbe 
lessor  is  seised  in  fee,  and  he  con- 
curred in  the  jnilinnent.  See  the 
case  of  SacheviTeU  and  Froggatt^ 
East.  «3  Ciia.  2.  in  2  Saund.  367. — 
[Hargr.n.  8.  47  a.  (290>] 

(17)  *' RenderinK  rent  to  hiin« 
his  licirtt,  executors,  and  adminiv 
tiators  fEOod,  and  it  siiall  go  to  tbe 
hrir.  Drake's  case,  supra.  Ren- 
dering rent  to  him  or  his  successors 
good,  and  the  ^ucres^r  nhall  have 
it."  .5  Rep.  Hal.  MSS.-^Hargr. 
n.  9.  47  a.  («9l).] 


(I)  Tbe  reason  of  the  diflercnce  is  tbis ;  whore  the  lease  is  by  deed* 
poll,  or  parol,  tbe  rent* shall  follow  the  reversion,  which  is  jointly  in  both 
lessors ;  and  the  rather,  because  the  rent  being  something  in  retribution 
for  the  land  given,  the  joint-tenant  to  whom  it  Is  reserved  ought  to  be 
seised  of  it  in  the  same  manner  as  he  was  of  tbe  land  demised,  which 
was  equally  for  the  benefit  of  bis  companion  as  himself;  but  where  the 
lease  is  by  deed  indented,  they  are  estopped  to  claim  tlic  rent  in  any  other 
manner  than  as  it  is  reserved  by  the  deed,  because  the  indenture  is  the 
deed  of  each  party ;  and  no  man  shall  be  allowed  to  r<>cede  from,  or  vary 
his  own  solemn  act.    2  Rol.  Abr.  447.  Vent.  16I.    6  Bac.  Abr.  so.— [£</.] 

(K)  In  Sacheverell  v.  FroggaU,  1  Vent.  161,  Lord  Hate  lays  down  some 
■seful  roles  rcspectuag  the  reservation  of  the  rent.    He  said,  that  whe;re 
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Tkgmdmnfhtruen*      ^  Yearly  rent/'    So  it  is,  if  the  rent  be  resenred  eveiy  two 
fmSrlh^im^^^  ^^  ^^^  or  more  jear8(18).    Of  rents  Littleton  doth  excel- 
lently treat  in  bis  Chapter  of  Rents,  and  tbeiefore  in  tfii» 
place  thus  much  shall  suffice. 

(18)  See  farther  as  to  reflerrm-      nation,  and  Oilb.  Treat  on  Rents. 

tion  of  rent,  Vin.  Abr.  tit.  Reaer-      — [Hargr.  n.  10.  47  a.] 

' —  ...  .  __     -    ■     ■       -     ^  -     _ 

the  reservation  of  the  rent  is  general,  the  law  directs  according  to  the 
intent  and  the  nature  of  the  thing  demised :  As  if  tenant  in  tail  makes  a 
lease  for  years,  rendering  rent  to  htm  mid  ikw  Aetrt,  the  rent  shall  go  to 
the  keir  in  lati  along  with  the  reversion :  lor  the  law  uses  aU  industry 
imagioable  to  conform  the  reservation  to  tlie  estate.  So  where  tenant  for 
life,  the  remainder  over  to  several  by  limitation  of  uses,  with  power  to 
nnke  leases,  demises,  reservmg  rent  to  him,  ku  hetn  mid  assigns,  it  shall 


be  adjudged  to  him  in  remainder.    WhUlock*s  caae^  8  Co.  79  b.    So  if  lessee 
>  100  vears  makes  a  lease  for  50  yeata,  rendering  rent  to  Urn  ond  ftt# 


for  100  years  makes  a  lease  for  50  yeata, 
adrs  during  the  term,  it  shall  go  to  the  txeodor.  So  where  a  copyholder 
\gy  licence  leases,  rendering  rent  to  him  and  his  wife  during  their  lives, 
and  to  his  heirs,  where  by  the  custom  the  wife  has  her  free-bench,  the 
wife  shall  have  the  rent  as  incident  to  the  reversion,  though  not  party 
to  the  lease ;  for  the  reversion,  if  possible,  will  attract  the  rent  to  it. 
So  where  the  words  are  general,  they  will  be  expanded  according  to 
kw :  and  therefore  if  tenant  in  tail  to  him  and  the  heirs  male  of  the  body 
bis  father,  lets  the  land,  rendering  rent  to  hun,  hi»  han  and  osajgns,  tn 
rent  shall  go  to  the  heir  male  of  the  bodv  of  his  father,  though  he  be  not 
heir  to  the  lessor;  for  it  is  incident  to  the  reversion.  CUker  v.  Mtfwiek^ 
Hardr.  91 .  95.    2  Sannd.  371.  ed.  Wms. 

But  where  the  reservation  is  particular,  as  to  the  leasor,  witfaonC  going 
further,  or  to  the  lessor  and  his  assigns,  there  the  rent  shall  determine 
with  his  death,  though  the  lease,  upon  which  it  is  reserved,  be  stiU  conti* 
nuing :  for  the  reservation  is  good  only  during  his  life,  and  it  shall  never 
be  carried  further  than  the  period  of  time  the  lessor  himself  has  Used  it: 
and  therefore,  in  this  case,  the  agreement  of  the  parties  prevents  the 
construction  of  law.  Hardr.  91.  So  where  the  reservation  is  special, 
and  to  improper  persons,  there  the  law  follows  the  words.  And  there- 
fore if  rent  is  reserved  to  the  lessor,  and  his  executors,  he  having  tiie 
freehold,  it  will  determine  at  his  death ;  because  the  reversion,  to  whidi 
the  rent  is  incident,  descends  to  the  heir.  So  if  a  lease  be  mode  of  a 
term  for  years,  reserving  rent  to  the  lessor  and  his  heirs,  such  rent  will 
determine  by  the  death  of  the  lessor :  for  the  heir  cannot  have  it,  as  he 
could  not  succeed  to  the  estate,  being  only  a  chattel ;  and  the  executor 
cannot  have  it,  there  beine  no  words  to  carry  it  to  him.  1  Yentr.  161. 
But  where  a  man,  seised  of  land  in  fee,  made  a  lease  for  years,  reserving 
rent  to  him  and  his  assigns  durtiig  the  termy  it  was  adjudged,  that  this 
reservation  should  not  determine  by  the  deatii  of  the  lessor,  but  the  rent 
should  go  to  his  heir ;  for  though  there  was  no  mention  of  the  heirs  in  the 
reservanon,  yet  there  were  words  which  evidently  declared  the  infcentioB 
of  the  lessor,  that  tbe  payment  of  the  rent  should  be  of  e<;|^nal  dnratioa 
with  the  lease ;  the  lessor  having  expressly  provided,  that  it  should  bo 
paid  during  the  term ;  and  consequently  the  rent  must  be  carried  over  to 
the  heir,  who  came  into  the  inheritance  after  the  death  of  the  lessor,  and 
would  have  succeeded  in  the  possession  of  the  estate,  if  no  lease  had  beea 
made :  and,  if  the  lessor  had  assigned  over  his  reversion,  the  assigneo 
should  have  had  the  rent  as  incident  to  it ;  because  the  rent  was  to  con- 
tinue during  the  term,  and  must  therefore  follow  the  reversion,  since  the 
lessor  made  no  particular  disposition  of  it,  separate  fiom  the  reversion. 
Sury  V.  Brown,  Latch.  99, 100.  Ventr.  163.  So  if  a  lease  be  made  for 
years,  reserving  rent  during  the  term  to  the  lessor  his  executors  admi- 
nistrators and  assigns,  the  rent  goes  to  the  heir :  because  the  reservation 
being  to  the  lessor  and  his  assicns  during  the  term,  the  words  execmion 
and  adminktmiwri  are  void,  and,  the  lessor  having  the  inheritance,  such 
express  \Vords  evidently  discover  the  intent  of  the  contract,  and  that  the 
lessee  agreed  and  bound  himself  to  the  payment  of  the  rent  during  the  con- 
tinuance of  the  demise.  SackevereU  v.  Froggati,  t  Sannd.  367.  2  Lev.  13. 
Rayni.  S13.    Ventr.  161.    And  for  tbe  same  reaaoui  if  a  termor  for  fifQr 
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''  Bvi  in  ntch  case  ii  behoveth,  thai  the  lessor  be  seised  in  47  b* 

the  same  tenements  at  the  time  of  his  lease ;  for  it  is  a  good  ^^i^^ of  the  Swd, «" 
plea  for  the  lessee (19)  to  say,  that  the  lessor  had  nothing  in  l^^/^fj^'^f^ 
the  tenements  at  the  time  of  the  lease**    And  the  reason  of  mi  hakmt  m  tenement 

,  tig* 

tfak  is,  for  that  io  every  contract  there  must  be  quid  pro  quo, 

for  contractus  est  quad  actus  contra  actum ;  and  therefore  if 

the  lessor  hath  nothing  in  the  land,  the  lessee  hath  not  quid 

fro  quo,  nor  any  thing  for  which  he  should  pay  any  rent.  And  mrwinimUis,  Sfe,: 

m  that  case  he  may  also  plead,  that  the  lessor  non  dimmi^ 

mod  give  in  evidence  the  other  matter  (20). 

^  Except  (x)  the  lease  be  made  by  deed  indented,  Ssc.*"    If  ^V^^^  ^  ^ 
the  lease  be  made  by  deed  indented,  then  are  both  parties  ^x)  45  E.  s.  r. 
concluded  (l);  (y)  but  if  it  be  by  deed  poll  the  lessee  is  not  S.%5  H%.^34f '^' 

9  H.  6.  S5.    U  H.  4. 
(19)  **  N9ta,  thU  dWenify.  In      H.  7. 39.    Hal.  M8S.— [Hargr.  n.  ft. 
||Muif  a  lease  one  ongfat  tony,      9. 47  b.  (306).]  t.  LeoMi  hy  ettofpeL 

that  the  lessor  wu  seised  and  de-  (SO)  «<  18  E.  3. 16.    Brief,  747.  /„n  «  ^  «  17^3  m« 

mtsod;  bat  in  count  in  debt  for  Dy.  122.  Martyntf  and  Uwdue."  ^^  ^  1 1  pi  V^ 
vent  it  is  good  without  aUeging  Hal.  MSS.— [Hargr.  n.  10.  47  b.]  Zaa'  i  a  f  ^  iiT^ 
aeisi.-"    SO  E.  3.   Barr.  13S,    21  '  ^E.  3.* litop.lk 

'  14  H.  4.  St..   iMo. 

years  leasca  for  twenty-five  years,  reserving  rent  to  him  and  his  heirs  ^*) 
4mrimg  ike  Icras,  the  executors  shall  have  the  rent  after  the  death  of  tha 
lessor.  Ventr.  169.  Note,  that  where  no  reversion  is  left  in  the  lessor, 
and  the  rent  is  reserved  Io  his  executors,  administraton,  and  assigns,  It 
will  fa  to  then,  and  not  to  the  heir.  Jem9im  v.  jLecuigf m,  1  P.  Wns.  555* 
£t  Tid.  ante,  vol.  1.  p.  441 .  n.  (B).  Where  tenant  for  life  and  the  person 
in  reversion  join  in  a  lease  for  life,  or  inft  in  mil,  by  deed,  reservine  a 
lent,  this  shall  enure  to  the  tenant  for  life  only,  during  bis  life,  and  after 
Ms  death  to  the  person  in  reversion.  Ante,  si4  a.  p.  84.  See  further  on 
the  subject  of  this  note,  2  Prest  Conv.  184— l89.--[£d.] 

(It)  Leases  by  estoppd  arc  such  as  are  made  by  persons  who  have  aa 
Msrest  at  the  time,  or  at  least  no  eestod  esmte,  but  are  to  operate  on  their 
ownership,  when  they  shall  acquire  the  same.  Thus,  if  an  heir  afjmrtnif 
or  m  person  having  a  ^mUingni  mnataifer,  or  an  interest  under  an  exeeuioty 
dmstf,  or  who  has  no  title  whatever  at  the  time,  malies  a  lease  by  tadea- 
Inrf,  or  by  a  j8ae  j«r  coaefssti,  and  afterwards  an  estate  vests  in  hnn,  this 
indenture,  or  fine,  wiU  operate  by  way  of  estoppel,  to  entitle  the  lessee 
to  hold  the  lands  for  the  term  granted  to  him ;  and  this  estoppel,  when  it 
becomes  efficient,  and  can  operate  on  the  interest,  will  be  fed  by  the 
interest ;  and  the  lease  will  be  deemed  as  a  lease  derived  out  of  an  actual 
ownership.  Weak  and  Lamer^  PoUexf.  54.  4  Bae.  Abr.  Leases  (0)» 
S  Prest.  Conv.  136.  And  in  such  case,  where  a  lease  is  nmde  by  lnden« 
tnre,  the  lessor  and  lessee  are  concluded  from  avoiding  the  lease :  and  if 
«n  action  be  brought,  and  the  plaintilT  declare  on  the  indenture,  and  the 
defendant  plead  that  the  lessor  ati  kabnU  m  UnmetAu^  the  plaintiif,  in- 
atod  of  replying  the  estoppel,  may  demur :  because  the  estoppel  appiears 
on  the  record.  Pidmer  v.  £jda«,  Stra.  118.  11  Mod.  411.  Ld.  Raym. 
1550.  S.  C.  And  the  hiw  is  the  same,  if  the  defendant  pleads  what  is 
tentnmount  to  a  plea  of  ml  AaMf  ta  IsnmisaltSf  as  that  the  lessor  bad  only 
nn  equitable  estate  in  the  premises.  Blitks  v.  Renter,  8  T.  R.  487;  and 
^ee  Pabme^  v.  jEUEtas,  supra ;  and  n.  (M)  infra. 

It  has  been  determined  timt  the  amignee  of  a  reversion  may  take  ad* 
vantage  of  an  estoppel,  because  it  runs  with  the  land.  Pahmer  v.  Ekum^ 
enpta.  So,  where  covenant  was  brought  on  an  indenture  of  lease  by  the 
pmlgnees  of  the  lessor  (a  bankrupt) ;  the  defendant  pleaded  that  the  lessor 
ail  kaimit  ta  t<af8M8lis  ;  it  was  held  bad,  on  general  demnrrer.  Parker  v. 
Bfmauagj  7T.  R.  537.  In  like  manner  it  has  been  adjndced,  that  an 
eM^foeei^f  Uie  ksaec^  oader  alsfntboruuieBtefe^  cannot  plcfd  that  the 
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henu  for  ynert  by  te- 
nant pur  autre  vie,  ii 
v%d  on  death  of  cestui 
fue,  though  the  lessor 
qftenearda  jntrchaseM 
ike  retersian. 


estopped  to  say,  that  the  lessor  had  nothing  at  the  time  of  the 
lease  made  (m).    A.,  lessee  for  the  life  of  6.,  makes  a  lease 

leSAor  did  not  demise.     Taylor  v.  Needham,  2  Taunt.  f78.    The  rale,  that 
a  trnant  shall  not  be  permitted  to  Aet  up  any  objection  to  the  title  of  the 
landlord,  under  whom  he  boldii,  is  not  a  mere  technical  rule,  but  one 
founded  in  public  convenience  and  policy.    Hence,  a  lewee  of  land  in  the 
Bedford  level  cannot  object  to  an  action  by  bis  landlord  for  a  breach  of 
covenant  in  not  repairing,  that  the  lease  was  void  by  the  »tat.  l5  Car.  S. 
c.  17.  for  want  of  being  registered ;  such  act  enacting,  that  '*  no  lease, 
<iic.  should  be  of  force  but  from  the  time  it  should  be  registered,"  not 
avoiding  it  as  between  the  parties  themselves,  6ut  only  postponing  its 
priority  with  respect  to  sub$eqiient  incumbrancers,  registering  their  titlca 
biefore.    Hodaon  v.  Sharpe^  10  East,  330.    But  it  seems,  that,  in  order  to 
give  a  party  the  benelit  of  an  estoppel,  in  ail  cases  where  it  is  nt^cecsary 
to  set  forth  a  title,  a  good  title  must  appear  on  the  face  of  the  declaration ; 
for  in  Nokea  v.  Awdor  it  was  resolved,  by  all  the  judges,  that  altbongfa 
they  would  not  intend  a  lease  to  be  good  by  estoppel  only,  yet  where  it 
appeared  on  the  face  of  the  declaration  to  b«'.  so,  the  assignee  of  such  a 
lease  could  not  maintafn  an  action  for  the  breach  of  any  of  the  coveoanti 
contained  in  the  lease.    Cro.  Eliz.  373.  436.    So  where  covenant  was 
brought  against  a  lessee  for  years,  on  an  indenture  of  lease,  and  it  ap- 
peared on  the  declaration,  that  the  lease  was  executed  by  a  tenant  for  life, 
that  the  plaintiff,  the  reversioner,  who  was  then  onder  age,  was  named 
in  the  lease,  but  that  the  lease  had  not  been  executed  by  him  until  after 
the  death  of  the  tenant  foi*  life,  judgment  was  given  for  the  defendant, 
on  the  ground  that  the  lease  was  void  by  the  death  of  tenant  for  life; 
Bnller,  J.  observing,  that  tlie  court  could  not  proceed  on  the  doctrine  of 
estoppel  in  this  case,  because  it  was  admitted  by  the  plaintiff  on  the 
pleailings,  that  he  did  not  execute  until  after  the  death  of  the  tenant  for 
life.    LMdford  v.  Barber,  1  T.  R.  B6.    So  where  the  plaintff  declared,  that 
by  deed  made  between  her,  as  attorney  for  I,  S.,  on  the  one  pert,  and  the 
defendant  on  the  other,  she  demised  a  house  to  the  defendant,  and  that 
he  covenanted  to  pay  the  rent  to  I.  S.,  and  then  assigned  a  breach,  in  the 
non-payment  of  tiie  rent,  to  the  damage  of  the  plaintiff  (the  attorney):  on 
demurrer  the  court  held,  that  it  appearing  on  the  declaration  that  the 
lease  was  void,  because  it  was  not  made  in  the  name  of  I.  S.,  whose  home 
it  appeared  to  be  <  H'iUcs  v.  Back,  t  East,  14f .),  and  that  the  plaintiff 
only  made  it  as  his  attorney,  there  could  not  be  any  estoppel ;  and  then 
the  covenant  to  pay  the  rent  was  void,  and  consequently  the  plaintiff 
coald  not  maintain  the  action.    Frsa^ta  v.  Small,  Ld.  Kaym.  1418.    S.  C. 
Stra.  705.    It  should  also  be  observed,  that  it  is  a  rule,  that  no  lease  that 
can  operate  by  way  of  passing  an  inttrest,  will  operate  by  way  of  estoppel, 
infra,  45  a.  p.  433.   3  Prest.  Conv.  137.  And  where  a  lease,  by  indenture, 
takes  effect  in  point  of  interest,  which  interest  may  be  co-extensive  with 
the  lease  in  point  of  duration,  but  in  fact  determines  before  it,  the  lease 
may  then  be  avoided,  and  the  parties  are  not  estopped  from  shewing  the 
facts  which  determined  the  lease  ;  as  where  A.  lessee  for  life  of  B.  makes 
a  lease  for  years  by  deed  indented,  and  afterwards  purchases  the  rever- 
sion in  fee ;  U.  dies ;  A.  shall  avoid  his  own  lease ;  for  he  may  confess  and 
avoid  the  lease  which  took  effect  in  point  of  interest,  and  determined  by 
the  death  of  B.    Infra,  47  b.    'VreporVs  case,  6  Co.  15  a.    BrvdmM  v.  Bo- 
berti,  9  Wils.  143.    1  Selw.  498.    4Bac.  Abr.  191.    So  it  seems  that,  m 
an  action  by  a  lessor  for  a  breach  of  covenant,  on  an  indenture  of  lease, 
in  not  repairing,  &c.  the  lessee  is  not  estopped  from  shewing  that  the 
lessor  was  only  seised  in  right  of  his  wife  for  her  life,  and  that  she  died 
before  the  covenant  broken ;  because  an  interest  passed  by  the  lease. 
Blake  v.  For«/«-,  8  T.  R.  487.— ['?<'•] 

(M)  Ace.  i^ieis  V.  fViUis,  1-  Wils.  314.  Et  vtd.  Taylor  ▼.  Needkmn, 
f  Taunt.  278.  But  nil  habuit  in  tenementis  cannot  be  pleaded  to  an  action 
for  use  and  occupation,  Lewis  v.  IVilUsj  supra :  nor  can  it  be  given  in 
evidence  in  this  action.  Coofee,  Clerkv.Loxleyt  5T.  R.  4.  Et  vid.  Brooksby 
T.  fFafts,  1  Marsh.  38.  6  Taunt.  333.  Neither  will  a  defendant,  who 
has  obtained  possession  under  the  plaintiff,  be  permitted  to  shew  that  the 
)>laintit}'s  title  has  expired,  unless  he  solemnly  renounced  the  plaintiffs 
title  at  the  time,  and  commenced  a  fresh  holding  under  another  £pnoB. 
Proof  of  payment  of  rent  to  a  tliird  person  claiming  title  is  not  sufficient 
without  a  formal  renunciation  of  the  plaintiff's  title.  BalU  v.  Westwotd^ 
t  Camp.  11.    But  where  a  tenant  Jiy  mistake^  or  minepreaentatiooy  paji 
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for  years  by  deed  indented^  and  after  purchases  the  reversion 

in  fee ;  B.  dietb^  A.  shall  avoid  his  own  lease,  for  he  may 

confess  and  avoid  the  lease  which  took  eifect  in  point  of  in- 

teresty  and  determined  by  the  death  of  B.(n).     But  if  A.  Jjease  for  years  hg  mt 

had  nothing  in  the  land,  and  made  a  lease  for  years  by  deed  ^^^^  nfte^wards  pur- 

indented,  and  after  purchase  the  land,  the  lessor  is  as  well  chases  the  land,  ug9sd 

concluded  as  the  lessee  to  say,  that  tlie  lessor  had  nothing  in 

the  land (2 1) ;  and  here  it  worketh  only  upon  ihe  conclusion, 

and  the  lessor  cannot  confess  and  avoid,  as  he  might  in  the 

other  case. 

{z)  If  a  man  take  a  lease  of  his  own  land  by  deed  indented.  So  vhere  a  man  takes 

^      .       1  •  1    J    1       •    V  o   * -r  a  lease  of  his  own  land, 

reserving  a  rent,  the  lessee  is  concluded,     (a)  But  if  a  man  rendering  rent : 
take  a  lease  of  the  herbage  of  his  own  land  by  deed  indented,  ^^JJ^J^^"^  ^'^  f 
this  is  no  conclusion  to  say,  that  the  lessor  had  nothing  in  the  (z)  14 II.  6.  S3. 
land,  because  it  was  not  made  of  the  land  itself:  Cft^but  if  («)  Resolved  Pasrh. 
a  man  take  a  lease  for  years  of  his  own  land  by  deed  indented,  *;^Eiiz.  in  Commimi 
the  estoppel  doth  not  continue  after  the  term  ended  (22).         no.) 

'^'^  (6)  Mich.  31  &  S«  El. 

(«1)  «  El  videtnr,  that  by  pur-  See  Cro.  Cha.  l09.-[Hargr,  n.  11.  i^:^gS"ui'  ^doL-t 

cbase  of  the  Iwid,  that  is  turned  47  b.  (307).]                                       ^  ^          t-onaou  • 

into  a  lease  in  interest,  which  be-  (82)  **  Vid.  4  H.  6.  7,     If  dis-  ^^* 

fore  was  purely  an  estoppel.    Vid.  seisee  makes  lease  for  years  by  in- 

tamen,  P.  S  Or.  C.  B*  Crook,  n.  t,  denture  to  disseisor,  be  shall  not 

Iskam  and  Morris.**    Hal.  MiSS.—  have  assise  during  thiH  lease."  Hal. 

MSS.— [Hargr.  n.  12.  47  b.  (308).] 

rent  to  a  person  not  entitled  to  demand  it,  he  will  not  be  precluded  by 
sorh  payment  from  giving  cTidcnce,  on  a  plea  of  non  tenMtt  in  replevin 
against  the  sopposed  landlord,  to  prove  that  the  latter  is  not  entitled  to 
the  rent.  Rogers  v.  Pitcher,  1  Marsh.  541.  And  it  has  been  determined, 
that  to  an  avowry  for  rent  the  tenant  may  plead  payment  of  a  ground 
rent  to  the  original  landlord,  on  the  principle  that  the  ground  rent  was  a 
prior  charge  on  tlie  land.  Saprford  v.  Fletcher,  4T.  K.  511.  So  he  may 
plead  payment  of  an  annuity,  secured  out  of  tlie  lands  demised  previously 
to  the  demise  to  liim,  for  the  arrears  of  which  the  grantee  of  the  annuity 
Itad  threatened  to  distrain ;  for  a  payment  to  a  party  having  a  prior  charga 
on  the  land,  and  threatening  to  distrain  if  that  be  not  sati»ned,  will  be 
considered  as  a  payment  to  the  immediate  landlord.  Taylor  v.  Zamira^ 
t  Marsh.  9S0.  And  it  seems  that,  in  such  case,  if  the  sum  paid  bv  the 
tenant  exceeds  the  rent  due  to  his  landlord,  it  will  create  an  assumpsit  on 
the  part  of  the  landlord  to  repay  him  such  excess,  as  money  paid  to  his 
use.     P«r  Burrough,  J.    Id.2S6. 

Note,  that  the  action  for  use  and  occupation  is  given  by  stat.  11  Geo.  2. 
c.  19.  a.  14,  whereby  it  is  enacted,  that  landlords,  where  the  agreement  i§ 
nti  by  deed,  may  recover  a  reasonable  satisfaction  for  the  lands,  tenements, 
or  hereditaments,  held  or  occupied  by  the  defendant,  in  an  action  on  the 
case,  for  the  use  and  occupation  of  what  was  so  held  or  enjoyed ;  and  if,  in 
evidence  on  the  trial  of  such  action,  any  parol  demise,  or  anv  agreement 
(not  bein^  by  deed),  whereon  a  certain  rent  was  reserved,  shall  appear, 
the  plaintiff  in  such  action  shall  not  therefore  be  nonsuited,  but  may  maka 
use  thereof  as  an  evidence  of  the  quantum  of  the  damages  to  be  reco** 
▼ered.    iJee  post,  Chap.  54.— [£d.] 

(N)  In  GUmtm  y.  Uoare,  iSalk.  275,  Holt,  C.  J.  observed,  that  the 
reason  of  this  case  was,  because  tenant  for  life  has  a  freehold,  which  is 
a  greater  estate,  and  the  lease  will  not  require  any  estoppel,  if  the  lift 
endure.— [£d.] 

Vol.  II.  BE 
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^oppel  Mermmet  hy      Por  by  th«  n^akiiig  of  tfce  leas^j  the  estoppel  doth  grow,  and 

consequen^j  by  the  end  of  the  lease,  the  estoppel   deter* 
(0  58  H.  6.  24.  mines  (23),  (c)  and  that  *part  of  the  indenture  which  belonged 

239  au)^*  '   to  the  lessee,  doth  after  the  lerm  euded  belong  to  the  lessor^ 

♦48  a.  ivhich  should  not  be  if  the  estoppel  continued  (o). 

43  b.  When  Littleton  wrote,  many  persons  might  make  leases  for 

kinuU^.  *"    ««w«3f  years,  or  for  life  or  *lives,  at  their  will  and  pleasure,  which 

♦44  a.  now  cannot  make  them  firm  in  law.    And  some  persons  may 

now  make  leases  for  years,  or  for  life  or  lives  (observing  due 

incidents),  firm  and  good  in  law,  who  of  themselves  could 

not  so  do  when  Littleton  wrote,  and  this  by  forcQ  of  divert 

(i092  H.  8.  cap.  28.    acts  of  parliament  ("(2) :  as  namely  32  U.  8,  1  Eliz.  13  Eliz. 

1  EHe.  not  printed  i  ,   ■        t»     •        i-      i  •  •  t  i-  «     i 

but  in  the  Abridge*     and  1  Jac.  Kegis.  of  which  statutes  one  is  enabling,  and  the 
l(^*^8  Eut!'^M-    ^^^  ^^  disabling.    When  Littleton  wrote,  bishops  with  the 

I  Jac  cap.  3.  confirmation  of  the  dean  and  chapter,  master  and  fellows  of 

any  college,  deans  and  chapters,  master  or  guardian  of  any 

hospital  and  his  brethren,  parson  or  vicar  with  the  consent  of 

the  patron  and  ordinary,   archdeacon,  prebend,  or  any  other 

body  politic,  spiritual,  and  ecclesiastical  (concurrentibus  kiis 

qua  in  jure  regniruntur),  might  have  made  leases  for  lives 

5  Co.  14.  casede  Ec-   or  years,  without  limitation  or  stint.  *  And  so  might  they  have 
clesiastical  Persons.  i       ...     •        .,  -     r  t    •        -n        i      i 

II  Co.  66.  Ma^(lal<>n  made  gifts  in  tail  or  states  in  fee  at  tneir  will  and  pleasure, 

one  dTsarwiV csLser  thereupon  not  only  great  decay  of  divine  service,  but  dilapi- 

10  Co.  60,  61.  dations  and  other  inconveniences  ensued,  and  therefore  they 

(1  Sid.  162.)  ' .  . 

were  disabled  and  restrained  by  the  said  acts  of  1  Eliz. 
13  Eliz.  and  1  Jac.  Regis,  to  make  any  state  or  conveyance 
to  the  king  at  all,  or  to  the  subject ;  but  there  is  excepted  out 
of  the  restraint  or  disability,  leases  for  three  lives,  or  one- 
and-twenty  years,  with  such  reservation  of  rent,  and  with 
such  other  provisions  and  limitations,  as  hereafter  shall  a^ 
(Cro.  Chau  16. 47. 50.  pear.      Also  they  may -make  grants  of  ancient  oflices  of  n&-. 

10  Co.  58.    Pollexf. 

134.    4  Mod.  16.  (2S)  "30E.3.21.  Vid.l4H.6.       &c.  it  continues  after.     «  E.  4.* 

Finch.  191,  192,  193.  2Z^  per  curiam.    But  if  it  be  estop-       Hal.  MSS.^[Hargr.  n.  13.  47  b. 

Cro.  Cha.  48.    Cro.     pel  by  matter  of  record,  as  by  fine,       (309).] 

iac.  173.)  • 

(O)  That  a  lease  for  years  may  operate  as  to  part  by  estoppel,  and  as  to 
the  residue  by  passing  an  interest,  see  Gilman  v.  Hoan,  1  Salk.  275.  But  it 
is  a  rule,  that  estoppels  ought  to  be  mutual,  otherwise  neither  party  is  bonod 
by  them ;  therefore  if  a  man  takes  a  lease  for  years  of  his  own  lands  from 
an  infant  or  feme  covert  by  indenture,  this  works  no  estoppel  on  cither 
part,  because  the  infant  or  feme  covert,  by  reason  of  tiicir  disability  to 
contract,  are  not  estopped.  Post,  352  a.  Cro.  Eliz.  37.  700.  A  lessor 
is  not  estopped  by  his  deed  from  going  into  evidence  to  shew  that  a  c^Iar, 
which  is  situate  under  the  demised  premises  particularly  described,  vras 
not  intended  to  be  demised.  Duty  d.  Freeland  v.  Bentf  1 T.  R.  701.  Sett 
further  as  to  estoppel,  post,  35%  a*  Book  liL  Chap.  6.  Of  Fleadkg.— 
lEd.}  ' 
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cessity  with  ancient  fees,  concurrentibus  kits  qua  in  jure  re^ 
quiruntur,  for  those  grants  are  not  within  the  statute  of 
32  H.  8.  but  by  construction,  they  are  not  restrained  by  the 
statutes  of  I  Eliz.  and  13  Eliz.  because  these  ancient  offices 
be  of  necessity,  and  with  the  ancient  fees,  and  so  no  diroinu* 
tion  of  revenue  (24). 

There  be  three  kinds  of  persons  that  at  this  day  may  make  By  ttai.  39  H.  8. 
leases  for  three  lives,  &c.  in  such  sort  as  hereafter  is  ex-  J^^  VcLs}or7h'ee 
pressed,  which  could  not  so  do  when  Littleton  wrote,  viz.        lives  or  «i  years,  «o  om 

^  ^  to  bind  tknr  ttmu; 

First,  any  person  seised  of  an  estate  tail  in  his  own  right. 

Secondly,  any  person  seised  of  an  estate  in  fee*sirople  in  and  eeclesitisties,  seised 
tl.e  right  of  hi.  church.  "JS^'^^i^i^:. 

Thirdly,  any  husband  and  wife  seised  of  any  estate  of  in-  and  kHshand  otii  iry#, 
beritance  in  fee-simple  or  fee-tail  in  the  right  of  his  wife,  or  ^  tobindhtrandker 
jointly  with  his  wife  before  the  coverture  or  after,  viz.  the  tc-  *^** 
oant  in  tail,  by  deed,  to  bind  his  issues  in  tail  (p),  but  not 


.  (24)  '«  Vid.  29  Elis.  Case  rftke 
Bishop  qf  Chester,  who  had  nn- 
cieotly  n8ed  to  have  a  coonsel  who 
had  a  fee.  This  graDtahle  by  the 
bishop  ¥rith  consent  of  dean  and 
chapter.  Nota,  though  it  be  not 
an  office  of  time  which,  &c.  yet 
grantable,  if  of  necesMty,  as  in  the 
cskse  of  the  Bishop  of  Uloncester, 
founded  within  time  of  memory. 
M.  1  Car.  C.  B.  Crook,  n.  8.  Cook 
and  Young.  Vide  that  it  is  kolden^ 
that  though  it  be  a  new  office,  yet 
if  necessary,  and  the  fee  is  reason- 
able, being  confirmed,  it  shall  bind 
the  successor ;  and  vide  the  grant 
of  ancient  office  and  fee,  wl&  the 
addition  of  a  new  fee,  which  not- 
withstanding seems  good,  because 
tbe  office  is  ancient.  M.  2  Car. 
C.  B.  Crook,  n.7.  Gee's  ease.  If  it 
bad  been  usual  to  grant  an  ancient 
office  to  one  only,  a  grant  to  two  is 
not  good.  But  if  it  has  been  once 
granted  to  two  or  granted  in  re- 
▼crsion  before  the  statute  1  £liz., 


then  it  shall  be  intended  to  have 
been  usually  so  ^nted,  and  such 
grant  to  two,  or  m  reversion,  shall 
bind  the  successor.  T.  8  Car.  B.  R, 
Crook,  n.  s.  fValker  and  Lamb,  M. 
8  Car.  B.  R.  Crook,  n.  19.  FMci^r 
and  Steele,  concerning  the  official 
and  commissary  of  tlie  Bishop  of 
Lincoln,  and  tlie  register  of  the 
Bishop  of  Rochester."  Hal.  MSS. 
Ley.  75.  is  contrary  to  Gee's  ease, 
cited  by  Lord  Hale. — See  further 
as  to  tho  grant  of  offices  by  eccle- 
siastical persons,  New  Abr.  Offices, 
D.  See  also  in  Burr,  part 4.  vol.  1. 
page  219.  the  case  of  Sir  John  Tre» 
unvney  and  the  Bishop  of  Winchester, 
in  which  the  court  held,  that  an 
office  and  fee  which  existed  before 
the  Ist  of  Eliz.  are  not  within  the 
restraint  of  that  statute,  but  that 
they  may  be  gi'anted  as  before  the 
statute,  and  that  the  utility  or  ne- 
cessity of  the  office  is  not  more 
material  since  than  it  was  before. 
— [Hargr.  n.  1.  44  a.  (256).] 


(P)  In  consequence  of  the  statute  De  donis,  all  leases  made  by  tenants 
in  tail  might  have  been  avoided  by  their  tssue,  or  by  the  persons  entitled 
to  the  remainder  or  reversion;  but  by  the  52  H.  8.  c.  28.  leases  made 
according  to  the  directions  of  this  statute,  will  be  binding  on  the  issue 
la  tail.  But,  if  the  tenant  in  tail  dies  without  issue,  no  lease  made  by. 
him,  though  pursuant  to  the  statute,  will  bind  the  remainder-man  or  re- 
▼enioner.    Infra.  44  a. 

A  lease  by  tenant  in  tail,  which  is  "warranted  fiy  the  32  H.  8.,  will  not^ 
cnalo  a  disooatiiiuaBCo^  because  an  act  of  parliament,  to  which  evarf 
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tbc  reversion  or  remainder ;  the  bishop,  8lc.  hj  deed,  without 
the  dean  and  chapter,  to  bind  his  successors;  the  husband  and 
^ivife  by  deed  to  bind  the  wife,  and  her  and  their  heirs  (25) ; 
and  these  are  made  good  by  the  statute  of  32  H.  8.  which  en* 
ableth  them  thereunto. 


CbramulaMces  requi- 
nUe  to  these  ieates. 


But  to  the  making  good  of  such  leases  by  the  said  statute, 
there  are  nine  things  necessarily  to  be  observed  belonging  to 
them  all,  and  some  other  to  some  of  them  in  particular. 


5  Co.  6.  Soig.  Mount-      First,  the  lease  must  be  made  by  deed  mdented,  and  not  bv 

joye'»  cawe.    (3  Lev.     ,      -       „  ,  ,  ,^^. 

458.    Cro.  Ja.  94.       deed  poll,  or  by  parol  (2G). 

458.) 

Secondly,  it  must  be  made  to  begin  from  the  day  of  the 
making  thereof,  or  from  the  making  diereof  (27). 

*44  b.  ^Thirdly,  if  there  be  an  old  lease  in  being,  it  must  be  sur- 

5  Co.  2,  Elmer's  case,  rendered  (C8)  or  expired,  or.  ended  within  a  year  of  the  mak- 
ing of  the  lease,  and  the  surrender  must  be  absolute  and  not 
conditional  (q). 

(96)  See  New  Abr.  Leases,(E.  •.) 
•— [Hargr.  n.  3.  44  a.] 

(n)  '*  Vid.  7  Ella.  Dy.  246. 
Lease  for  SO  years  to  begin  at  next 
Michaelmas  seems  good."  Hal. 
IVISS. — See  furtlieras  to  the  time 
when  such  leases  should  begin,  and 
the  diAcrence  between  from  the  dmy 
of  making  and  frwn  the  Wfoking. 
New  Abr.  Leases,  (£.)  rule  s.  and 
ante,  46  b.  p.  408.--{Hargr.  n.  4. 
44  a.  («67).J 

[See  ante,  p.  408.  n.  (D).]— [Kd-l 

(28)  **  Feme  covert  tenant  for 
life ;  reversion  in  tail ;  husband  sur- 
renders ;  tenant  in  tail  leases  for 
three  lives;  the  wife  dies.  Ad« 
judged,  tliat  this  is  a  good  lease  te 
bind  tlie  issue.  Sydenkamzod  C&pOy 
cited  by  Popbam.  Mo.  783."  Hal. 
MSS.--[Hargr.  n.  1.  44  b.  (968;.] 


(25)  "  QnvoA  leases  by  husband 
and  wife.  Husband  and  i%  ife  seised 
to  them,  and  the  heirs  of  the  body 
of  the  husband  make  lease  for  three 
lives,  rendering  the  ancient  rent; 
husband  dies :  this  shall  not  bind 
tiic  wife.  Adjudged,  becaiLse  the 
statute  speaks  of  the  wife's  inherit- 
ance. H.  14  Khz.  C.  B.  n.  5.  D.  D. 
Husband  and  wife  jointly  seised  by 
purchase  to  them  and  their  heirs; 
the  husband  alone  during  the  cover- 
ture makes  lease,  rendering  the  an- 
cient rent :  dubiiatHr  if  it  shall 
bind  the  wife,  because  tlie  proviso, 
which  requires  the  wife's  joining, 
speaks  only  of  husband  seised  in 
right  of  his  wife,  finiltir  per  cotn- 
pcsitionem,  M.  1  Carr.  C.  B.  Crook, 
n.  15.  Smith  and  Trinden,"  Hal. 
M.SS.— [Hargr.  n.  «.  44  a.  (256).] 


man  is  a  party,  allows  of  snch  leases :  and  therefore  if  a  warranty  is 
iirxed  to  such  a  lease,  it  will  not  work  a  discontinuance,  for  it  will  deter- 
mhie  \%ith  the  lease.  Post,  333  a.  Vaugh.  385.  But  it  is  otherwise  of 
a  lease  for  tlirec  lives  if  it  be  not  warranted  by  the  statnte ;  because  it  is 
a  greater  estate  than  the  tenant  in  tail  can  make,  and  passes  by  livery, 
wjjicli  takers  the  e:itate  from  tlic  tenant  in  tail,  and  turns  it  into  a  reversioo 
in  fee,  determinable  upon  three  lives.  WaUer  v.  Jackson^  1  Kol.  Abr.  6S3. 
4  Cru.  Dig.  119.— [£U] 

(Q)  A  Mirrcnder  upon  condition,  that  tbe  lessor  shonld  make  a  new 
lease  within  a  week  after,  has  been  held  to  be  good.  The  lessor  of  the 
plaintilT,  being  a  prebendary  of  Old  Sarum,  brought  an  ejectment  to 
avoid  a  lease  made  by  his  predecessor,  as  not  being  conformable  to  the 
above  proviso  in  the  stat.  St  H.  8.  His  objection  was,  that  the  surrender 
made  of  the  former  lease  was  with  a  condition,  that  if  the  tlien  preben- 
dary did  imt  within  a  weak  after  grant  a  new  lease  for  three  lives,  the  lor* 
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Fourthly^  there  must  not  be  a  double  lease  io  being  at  one 
time;  as  if  a  lease  for  years  be  made  according  to  the  statute, 
he  in  the  reversion  cannot  expulse  the  lessee,  and  make  a 
lease  for  life  or  lives  according  to  the  statute,  nor  i  converso ; 
for  the  words  of  the  statute  be,  to  make  a  lease  for  three  lives, 
or  one  and  twenty  years,  so  as  one  or  the  other  may  be  made^ 
and  not  both  {29). 

Fifthly,  it  roust  not  exceed  three  lives,  or  one  and  twenty  (Cro.  Cba.  95.    Cro. 
years,  from  the  making  of  it,  but  it  may  be  for  a  lesser  term    ** 
or  fewer  lives. 

Sixthly,  it  must  be  of  lands,  tenements,  or  hereditaments, 

manurable  or  corporeal,  which  are  necessary  to  be  letten,  and 

whereout  a  rent  by  law  may  be  reserved,  and  not  (e)  of  things  (#)5Co.  s.  Jewelii 

that  lie  m  grant,  as  advowsons,  fairs,  markets,  franchises,  and  9  Ass.  S4.   i4  £•  3. 

the  like,  whereout  a  rent  cannot  be  reserved  (30).  ^Sh.  6?^  ^  H.  6. 

SI.   (1  Skd.  316,  sir. 

(S9)<<M.  ?9.    30  Eliz.  Clencli,  thorities  are  cited  to  prove  this  dif-  4X6.    Cro.  Eiis.  708.) 

138.  Grindneaeme."   Hal.  MSS.—  Terence  between  leasing  tithes  for 

See  S.  C.  4  Leon.  78. 1.  and  65.  and  life  and  for  veacs,  and  that  in  the 

Mo.  107.  and  the  observations  upon  latter  case  the  lease  wiU  bind  the 

itio  New  Abr.  Leases,(£.)ruLe  3.  saccessor  because  he   may  liave 

<— [Hargr.  n.  2.  44  b.]  debt  for  the  rent,  which  will  not 

(30)  **  Bat  if  tithes  have  been  lie  for  him  on  a   freehold  lease, 

usually  let  to  farm,  they  cannot  be  But  the  distinction  is  no  longer 

leai>ed  for  life  to  bind  the  sncces-  of  any  importance ;  for  the  5  G.  S. 

sor  i  but  they  may  be  leased  for  iil  c.  17.  makes  leases  .of  tithes  and 

years,  rendering  the  ancient  rent,  other  incorporeal  hereditaments  by 

a'ld  it  shall  bind   the  successor.  ecclesiastical  persons,  whether  for 

]\Io.  778.  T.  S  Jac.  B.  R.  Adjudg-  lives  or  for  years^  as  good  as  if  the 

ed  in  D^xny's  caie,  and  the  rent  leases  were  of  corporeal  hcredita- 

goes  with  the  reversion.    Nota,  it  ments,  and  gives  action  of  debt  t* 

uras  the  case  of  the  precentor  of  the  successor,  for  rent  reserved  on 

Paul's."  Hal.  MSS.— SeeNew  Abr.  freehold  leaAe8.^[Hargr.  n.  3. 44  U 

Leases,  E.  rule  5,  where  many  au-  (^59).] 

render  should  be  void ;  whereby,  as  it  was  contended  for  the  plaintiff,  the 
old  teim  was  not  absolutely  gone,  but  the  lessee  resei-ved  a  power  of 
setting  it  up  again.  But  the  cour^  after  two  arguments,  gave  judgment 
for  the  defendant ;  this  being  within  the  intent  of  the  statute,  which  was, 
that  there  should  not  be  two  long  leases  standing  out  against  the  successor. 
Here,  the  new  lease  was  made  within  the  week,  and  from  thence  it  be- 
came an  absolute  surrender  both  in  deed  and  law.  And  the  whole  was 
out  of  the  lessee  without  further  act  to  be  done  by  him.  In  the  proviso 
in  the  statute  there  was  the  word  ended  as  well  as  surrendered ;  and  could 
any  one  say  the  first  lease  was  not  at  an  end  ?  This  was  no  more  than  a 
reasonable  caution  in  the  first  lessee,  to  keep  some  hold  of  his  old  estate, 
till  a  new  title  was  made  to  him.  ff'ttem,  d.  Eyrea  v.  Carter^  2  StTa.1201. ' 
A  surrender  in  law  by  the  taking  of  a  new  lease,  either  to  begin  presently, 
or  on  a  day  to  come,  seems  a  good  surrender  witliin  these  statutes ;  for 
by  taking  such  new  lease,  though  it  be  to  commence  at  a  future  day,  the 
first  lease  is  presently  surrendered  and  gone,  and  shall  not  continue  good 
till  the  day  on  which  the  second  lease  is  to  commence;  butbv  acceptance 
of  such  second  lease,  tlie  first  is  immediately  determined,  because  both 
leases  cannot  exist  togetlier,  and  the  first  cannot  l>e  dissolved  or  surren- 
dered in  part,  and  therefore  must  be  surrendered  for  the  whole.  TkMt^ 
fan  V.  Trafitrdj  Poph.  9.  Plowd.  106.  Comp.  Incumb.  345, 346.— [£d.] 
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(/)  6  Co.  ^,  Dean 
and  Chapter  of  Wor- 
eester't  case. 


Sevendily,  it  must  be  of  lands  or  tenemeuts  whidi  have 
most  commonly  been  letten  to  farm,  or  occupied  by  the 
farmers  thereof  by  the  space  of  twenty  years  next  before  the 
lease  made^  so  as  if  it  be  letten  for  eleven  years  at  one  or 
several  times  within  those  twenty  years,  it  is  sufficient  fa).  A 
grant  (f)  by  copy  of  court  roll,  in  fee,  for  life  or  years,  is  a 
sufficient  letting  to  farm  within  this  statute,  for  he  is  but  tenant 
at  will  according  to  the  custom,  and  so  it  is  of  a  lease  at  will 
by  the  common  law ;  but  tbosis  lettiogs  to  farm  must  be  made 
by  some  sebed  of  an  estate  of  inheritance,  and  not  by  a  goar- 
diau  in  chivalry,  tenant  by  the  curtesy,  tenant  in  dower,  or  the 
like  (31). 


5  Co.  6.  Seignior 
Moahtjoye'5  C4se. 


(Cro.  Jam«  76*^ 


5  Co.  5.  Seignior 
Mountjoye's  case. 

6  Co.  37. 

6  Co.  27 J  38.  Dean 
and  Chapter  of  Wor- 
cester'! case. 


Eighthly,  that  upon  every  such  lease,  there  be  reserved 
yearly  during  the  same  lease,  due  and  payable  to  the  lessors, 
their  heirs  and  successors,  &c.  so  much  yearly  farm  or  rent, 
or  more,  as  hath  been  most  accustomably  yi^ded  or  paid 
for  the  lands,  &c.  within  twenty  years  next  before  such  lease 
made  (32).  Hereby  first  it  appeareth  (as  hath  been  said)  diat 
nothing  can  be  demised  by  authority  of  this  act,  but  that 
whereout  a  rent  may  be  lawfully  reserved.  Secondly,  that 
where  not  only  a  yearly  rent  was  formerly  reserved,  but  things 
not  annual,  as  heriots,  or  any  fine  or  other  profit  at  or  upon 
the  death  of  the  farmer,  yet  if  the  yearly  rent  be  reserved 
upon  a  lease  made  by  force  of  this  statute,  it  sufliceth  by  die 
express  words  of  the  act.  Thirdly,  if  he  reserve  more  than 
the  accustoraable  rent,  it  is  good  also  by  the  express  letter  of 
the  act ;  but  if  twenty  acres  of  land  have  been  accustomably 


(51)  ''  Lease  by  the  king  daring 
vacancy  of  bislioprick  will  not  en- 
able. P.  19  Jac.  B.  R.  Detmy*8 
cw.  Yid.  Dy.  $71.*'  Hal.  MSS. 
— [Hargr.  n.  4. 44  b.  (260).] 


[Sec  4  Bac.  Abr.  74,  75.  tit 
Leases,  (E>]H!^-] 

(S2)  "  6  Rep.  ^7.  T.  S  Jac. 
Crook,  n.  6."  Hal.  MSS.  SeeCro. 
Jam.  76.— [Hargr.  n.  5.  44  b.] 


(R)  Upon  the  construction  of  tliis  clause  (which,  in  order  to  prerent 
tlie  ftUling  off  of  hospitality,  prohibited  the  persons  enabled  by  the  sta- 
tute to  demise,  from  making  leases  of  their  mansion  houses  and  demesaes, 
80  as  to  bind  their  heirs  or  successors),  various  opinions  have  been  enttf- 
tained.  The  better  of  them  seems  to  be,  that  it  consists  of  two  parts  io 
the  disjunctive,  and  If  either  of  them  be  observed,  it  is  sufficient  to  sup- 
port the  lease.  The  first  is,  '*  which  have  not  most  commoulv  beea 
letten,"  which  is  general.  The  other  is,  <*  or  occupied  by  the  nirmers 
thereof  by  the  space  of  twenty  years,  &c. :"  and  the  most  natural  and 
genuine  meaning  of  the  words  is,  that  the  ladds  to  be  leased  most  either 
be  such  as  have  been  most  commonly  letten,  that  is,  such  as  are  not  re- 
puted part  of  the  demesnes,  or  such  as  have  been  occupied  by  the  fanufn 
thereot  by  the  space  of  twenty  years.  4  Bac.  Abr.  75, 76*  tit.  I«Bfle(E). 
4  Cm.  Dig.  lS5y  126.— [£</.] 


letten^  &na  a  lease  is  made  of  those  twenty^  and  of  one  acre 

which  was  not  accustomably  leiien,  reserving  the  accustomable  ^/^-  ^;  Seignior 

MoDDtjoye'ii  caft«» 

yearly  rent,  and  so  much  morfe  as  exceeds  the  value  of  the  other  6  Co.  sr. 
acre,  this  lease  is  not  ^-arranted  by  the  act,  for  that  the  accus- 
tomable  reht  is  not  reserved,  seeing  part  was  not  accustomably 
letten,  and  the  rent  issueth  out  of  the  whole.     Fourthly,  if  te- 
nant in  tail  let  part  of  the  land  accustomably  letten,  and  reserve 
a  rent  pro  rata,  or  more,  this  is  good,  for  that  it  is  in  substance 
the  accustomable  rent(s).     Fifthly,  if  two  coparceners  be  Xord  Moaatjoy^t 
tenants  ih  tail  of  twenty  acres,  every  acre  of  equal  value,  and  ****'  "  *  »upra. 
accustomably  letten,  and  they  make  partition^  so  as  each  have 
ten  acres,  they  may  make  leases  of  their  several  parts  each  of 
them,  reserving  the  Half  of  the  accustomable  rent.     Sixthly,  (Cro.  Cfaa.  I6y  t7.) 
if  Ihjs  accustomable  rent  had  been  payable  at  four  days  or 
feasts  of  the  year,  yet  if  it  be  reserved  yearly,  payable  at  one 
feast,  it  is  sufficient,  for  the  words  of  the  statute  be,  reserved 
yearly  (t)« 

(S)  The  books  are  not  agreed  whether  a  tenant  in  tail,  blihop,  &c,  may 
make  a  lease  of  part  of  lands  which  have  been  nsoally  let  for  a  certain 
rent,  reserving  a  rent  pre  rtUA.  For  it  is  said,  that  if  bishops.  Sec.  have 
the  power  of  dividing  their  farms,  and  leasing  them  out  in  smaller  par- 
ceb,  the  whole  estate  is  no  longer  answerable  for  the  whole  rent.  The 
•ecnrity  is  lessened  by  such  a  diyision,  and  there  may  possibly  be  an 
eotire  deficiency  of  remedy  for  portions  of  the  rent.  And  therefore, 
where  a  division  was  deemed  necessary,  it  has,  in  some  instances,  been 
thoni^t  advisable,  on  accooot  of  this  possible  injory  to  the  successor,  to 
apply  for  the  aid  of  the  legislature.  See  the  private  act  of  parliament, 
35  Geo.  3.  c.  109.  empowering  the  bishop  of  Ely  to  grant  out  estates  be- 
longing to  his  see,  in  several  smaller  parcels.  But  the  better  opinion 
appears  to  be,  agreeably  to  what  is  here  said  b^  Lord  Coke,  that  such 
leases  are  good,  because  the  ancient  rent  is  m  fact  reserved,  and  other- 
wise perhaps  they  would  not  lease  at  all,  if  they  had  not  a  power  of 
dividing  the  great  farms.  4  Bac.  Abr.  86.  tit.  Leases  (E).  And  now  the 
donbt  to  the  contrary  has,  so  far  as  it  relates  to  ecclesiastical  leases,  beep 
removed  by  a  late  act  of  parliament,  st.  39  Si  4()  Geo.  3.  c.  41.  This  act, 
however,  does  not  remove  the  donbt  as  to  leases  by  tenants  in  tail,  or 
hnsbuids  seised  jare  uxoru;  nor  does  it  validate  leases  by  eccleitiastical 
persons  of  two  or  more  farms  together,  which  have  been  nsaally  let  sepn- 
rately.    Sngd.  Pow.  611.— [£<<•] 

(S)  Where  variety  of  rents  hiive  been  reserved,  as  formerly  lOf. ;  then 
201.';  then  30/. ;  and,  lastly,  40/.  per  aonom ;  or  i  centra  formerly  40/.;  then 
30/. ;  then  jO/. ;  and,  lastly,  10/.  per  annum ;  the  10/.  in  the  one  case,  and  tha 
40/.  per  annum  in  the  other  cas^,  are  the  rents  to  be  reserved  on  any  new 
lease  to  be  made  by  virtue  of  the  statutes  mentioned  in  the  text.  But  herein 
there  is  a  difference  between  leases  made  under  these  statutes,  and  leasea 
by  virtue  of  powers  in  private  conveyances  and  settlements,  reserving 
the  old  and  accustomed  yearly  rent,  or  the  most  ancient  and  accustomable 
yearly  rent ;  for  in  such  la^t  mentioned  leases  the  rent  reserved  on  any  leasa 
then  in  being,  or  upon  the  lease  made  last  before  such  settlement  or  con- 
veyance, seems  to  be  the  measure  of  the  reservation  upon  any  lease  to  be 
afterwards  made  by  virtue  thereof;  for  the  intent  of  such  power,  as  well  io 
such  settlements  as  upon  the  several  acts  before-mentioned,  was  only  tliat 
tiiey,  y^ho  were  to  make  leases  by  virtue  tliereof,  should  not  put  the  estate 
in  any  worse  condition  than  it  was  at  the  time  of  such  ssettlement,  or  of 
those  acts  made,  but  keep  it  in  the  same  plight  and  condition  as  it  then 
respectively  was ;  and  the  rent  reserved  last  before  the  making  of  such 
•ettlement,  or  of  those  acts^  may  well  be  called  old  or  fmcieaty  ia  respect 
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Dean  and  Chaper  of        Ninthly,  nor  to  any  lease  to  be  made  wilbout  impeacb- 
gupra.  *     *        '         ment  of  waste.     Therefore  if  a  lease  be  made  for  life,  ibe 

remainder  for  life,  &c.  this  is  not  warranted  by  the  statute^ 

Dean  and  (Chapter  of  because  it  is  dispunishable  of  waste.     But  if  a  lease  be  made 

Worcester's  case,  ubl  i-i         i«  !••  Art  ^   -f 

gapra.  to  one  during  three  lives,  this  is  good,  for  the  occupant,  it  aoj 

happen,  shall  be  punished  for  waste  (33).     The  words  of  the 

statute  be  "  seised  in  the  right  of  his  church/'  yet  a  bishop 

that  is  seised  jure  episcopatus,  a  dean  of  his  sole  possessioos 

in  jure  decauatuSy  an  archdeacon  in  jure  archidiacanaius,  a 

prebendary,  and  the  like,  are  witliin  the  statute,  for  every  of 

them  generally  is  seised  injure  eccksia^  (34)  (u). 


(3S)  **  Prebend  makes  lease  for 
jears,  reserving  the  running  of  a 
colt,  rendering  rent.  A  new  lease^ 
rendt  rina  the  same  rent,  wUhotit  re- 
^ervrng  the  running  of  a  colt,  ad- 
jiidjced  irood ;  because  quoud  thi&  H 
is  neither  reservation  nor  exception. 
Sat  if  lease  be  of  a  manor  except 
the  woods,  rendering  rent,  and  after 
the  expiration  of  it  there  is  a  new 
4eaHe  rendering  the  same  rent  with- 
out such  exception,  the  second  lease 
is  bad.  T.  18  Jac.  B.  K.  case  of 
Precentor  qf  Paw/'*."  Ual .  MSS,— 
[Hargr.  n.  6.  44  b.  (261).] 

(34)  ^  Vid.  for  leases  by  bishep^ 
tenant  in  tail,  Sic. — A.  sei&cd  in  tail 
of  a  manor,  of  which  three  acres 
parcel  of  the  demesnes  bad  been 
usually  demised  at  5«.  rent,  and  tlie 
residue  not,  demises  the  three  acres 
and  also  the  manor  habendum  for 
21  years,  rendering  lor  the  three 
acres,  and  all  other  the  premises 
tUtfrewith  demUed  5».  and  for  the 
manor  5L  This  is  good  tp  bind  the 
issue  for  the  three  acres,  but  not  for 
the  residue.  H.  37  Kliz.  TanfuU 
and  Rdfrera.^-TUe  bishop  of  G. 
seised  of  a  manor,  of  which  one 
tenement  was  nsuaily  demised  for 
life  at  5s.  rent,  and  the  manor 
ntmally  at  lOs.  rent,  makes  lease  of 
the  tenement  for  tliree  lives,  rea« 


dcrlng  5s.  and  afterwards  leases  the 
whole  manor  for  three  lives  to  ano* 
ther,  rendering  rent,  and  dies. — 
Kuicd,  1.  That  the  reversion  of  the 
tenement  parses  by  the  lease  of  the 
manor.  9.  And  therefore  that  the 
lease  of  the  manor  quoad  the  tene- 
ment ^hall  not  bind  the  successor, 
because  then  there  wonJd  be  siK 
lives  in  being  for  the  tenement,  and 
the  lessee  wontd  be  dispunishable  of 
waste.  3.  Itseems»  that  the  lease 
of  the  manor  is  also  voidable,  be- 
cause the  rent  issues  also  out  of  the 
teiic men t .  (Qu^rrr  of  t his,  for  here 
the  rent  as  well  for  the  tenement  as 
for  the  manor  is  reserved  on  the  se^ 
cond  lease,  so  that  though  the  tene- 
ment should  be  evicted  the  intire 
rent  for  the  manor woaM  continne.) 
4.  But  it  was  agreed^  that  the  lease 
of  a  copyliold  manor  oniially  de- 
mised, or  of  a  manor  consisting  of 
demesnes,  eopyhoids,  and  services 
usually  demised,,  is  good  to  bind 
the  soccessor.  5.  The  lease  is  oalj 
voidable  by  the  successor;  ani 
therefore  if  he  accepts  the  rent,  it 
is  good  against  him.  M.  SO  Jac. 
C.  B .  Bishop  qf  Olmuester  against 
Woody  M.  5  Car.  C.  B.  Shtir  and 
PefdeVf  on  lease  by  tiie  bishop  of 
Exeter."  Hal.  MSS.— {Hargr.  n.  X 
44  b.  (f  62).] 


of  the  new  rent  to  be  reserved  on  such  subsequent  lease.  Prr  Hale,  C.  JL 
Morice  v.  AutroLus.,  Hardr.  3^5,  326.  And,  notwithstanding  the  doubt  eit- 
pressed  by  Lord  Cowper,  in  the  case  of  Lord  Alohun  and  Orbf,  ($  Vem. 
531 — 54^,)  the  above  rule  is  considered  the  most  certain  and  proper.  Pow. 
on  Powers,  549.  Roe  v.  RatrUvs^  7  East.  279.  However,  the  practice 
of  reserving!  the  ancient  or  usual  rent^  on  leases  by  liirtne  of  those  powen^ 
is  now  t  xploded :  and  the  power  of  leasing  conunonly  introdueeii  iiite 
settlements  of  estates  in  England,  requires  the  best  reut  to  be  reserved^ 
and  expressly  prohibits  the  taking  of  a  6ne.  Whether  the  best  rent  is 
reserved,  is  a  point  to  be  decided  by  a  jury.  Sngd<  Pow.  603 — 607.  See 
further  as  to  the  rei^ervatlon  of  rent  uudcr  powers  of  leasing^  iii  the  note 
at  the  end  of  tltis  chapter. — [Ed.^ 

(U)  The  32  H.  8.  c-  t^8.  extends  only  to  sole  corporations*  as  bishops^ 
deans,  <&c.,  but  corporations  as:{;regate>  as  deans  and  chapters,  &c.  thott^k 
seised  in  right  of  their  churches^  are  not  withia  this  statute  ^  for  the;. 
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But  a  parson  and  vicar  are  excepted  out  of  the  statute  of  Pttrscm  and  vicar  nti 

.       .  wUhiu  this  aiatutt, 

32  H.  8.  and  therefore,  if  either  of  them  make  a  lease  for  5  £.  5.    1  Mar.  tit. 
three  lives,  &c.  of  lands  accustomably  letten,  reserving  the  Jp^!?'  -?' v"  ^^' 
accustomed  rent,  it  must  be  also  confirmed  by  the  patron  and 
ordinary,  because  it  is  excepted  out  of  3£  H,  8.(35)  and 
not  restrained  by  the  statutes  of  primo  or  ]  3  £liz.  (w). 

(3.5)    "  Prebend  simple  or  pre-  37  Eliz.    HVwn   and    Nqjcty   T. 

bend  with  office,  as  is  precentor,  is  18  Jac.  case  (J  Precentor  qf  PakPs/' 

enabled    by  the  statute    SjS  U.  8.  Hal.  MSS.— [Uargr.   n.  8.  44  b. 

Adjudged  Bro.  Leases  62.  M.  56,  (S63).] 

by  the  consent  of  the  major  part  of  them,  misrht  have  made  any  leasea 
or  grants  of  their  estates  witlioat  limitation  before  tliis  statute,  and  so 
they  might  have  done  after,  until  by  subsequent  staUites  they  were  re- 
strained, tliis  being  merely  enabling,  and  not  at  all  restraining  them;  and 
though  before  this  statute  the  sole  corporations  above-mentioned  could 
not,  vritliout  the  consent  and  confirmation  of  others,  have  made  leases 
for  three  lives,  or  twenty-one  years,  yet  with  confirmation  they  mi^bt 
have  made  longer  leases,  or  absolute  alienations,  of  any  of  their  posses- 
sions :  and  therefore  to  restrain  bishops  and  other  ecclesiastical  persona 
ivere  the  statutes  of  j  ^S:  13  Eliz.  made.    10  Co.  60  a.    4  Bac.  Abr.  41. 
tit.  Leases  (£).   The  first  of  these  dbabling  statutes,  1  Eliz.  c.  19.  enacts^ 
tliat  all  grants  by  bishops  and  archbishops,  other  than  for  the  term  of  one 
and  twenty  years  or  three  lives,  from  the  making,  or  without  reserving 
the  nsnal  rent,  shall  be  void.  But  tlusstatnte  not  extending  to  grants  made 
by  any  bishops  to  the  crown,  was  of  little  eftect,  as  many  estates  were 
granted  to  the  queen  upon  design,  that  she  should  grant  them  over  toother*. 
To  prevent  which,  for  the  future,  the  stat.  1  Jac.  1.  c.  &  extends  the  pro- 
hibition to  grants  and  leases  made  to  the  king.  11  Co.  71.  Gibs.  Cod.  679. 
The  restrictions  laid  by  the  1  Eliz.  c.  19.  on  bishops,  are  extended  by 
statute  15  Eliz.  c.  lO.  to  all  other  ecde^ia&tical  persons.  The  last  mention- 
ed statute  has  been  always  construed  largely  and  beneficially,  to  prevent 
all  evasions  against  its  true  intent ;  and,  therefore,  where  the  statute  says, 
master  and  fellows  of  any  college,  yet  it  lias  bc-cn  often  held,  that  whether 
tire  college  be  incorporated  by  that  name,  or  by  the  name  of  warden  and 
fellows,  or  by  any  other  name  of  corporation,  and  whether  the  college 
be  temporal  for  the  advancement  of  the  liberal  arts  and  sciences,  or  mere 
ecclesiastical,  or  mixt,  yet  all  these  are  withm  the  restraint  of  titis  act. 
Magdaloi  College  eas€y  11  C^o.  76.    There  beuig,  however,  no  provisLoD 
in  the  stat.  13  Eliz.  c.  10.  to  restrain  leases  io  reversion,  it  was  found 
necessary  to  provide  aaainst  them  by  another  statute,  viz.  tlbe  18  £3ix. 
c.  1 1 .  (contmned  by  sUt.  43  Eliz.  c.  29.),  which  enacts,  that  all  leases,  to  be 
made  by  any  ecclesiastical,  spiritual,  or  coUegiatc  person  or  others,  within 
the  13  Eliz.  c.  10.,  of  any  lands,  &c.  whereof  any  former  lease  for  yeaia 
is  in  being,  and  net  to  be  expired,  surrendered,  or  ended,  within  three 
years  next  after  the  making  of  any  such  new  lease,  shaU  be  void  and  of 
no  effect.    Another  statnte  concerning  college  leases,  viz.  the  18  Eliz.  c.  6. 
dire^s,  that  one  third  of  the  old  rent,  then  paid,  should  for  the  future 
be  reserved  in  wheat  or  malt,  rcservinga  quarter  of  wheat  for  each  6s.  8tf. 
or  a  quarter  of  malt  lor  every  5^. ;  or  that  tlie  lessees  should  pay  for 
the  same  according  to  the  price  that  wheat  and  malt  should  be  sold  fbr^ 
in  the  market  next  adjoining  to  the  respective  coUeges,  on  the  market 
day  before  the  rent  becomes  due.    TbiB  has  proved  a  beneficial  regalatioa 
to  the  coUegf  s.    But  as  both  tbe  money  and  torn  rents  nnited  are  yet  far 
below  the  present  viUne,  the  colleger,  in  order  to  obtain  the  iiiU  value  of 
tbe  term,  tkke  a  fine  upon  the  renewal  of  their  leasts,    t  BI.  Com.  39?. 
eih  Cbr.    With  respect  to  the  statute  14  Eliz.  c.  11.  which  repeals  the 
la  Eliz.  c.  10.  as  to  houses  in  cities  and  towns,  see  n.  (38)  rnfra.— [Etf.] 

( W)  The  leases  of  beneficed  clergymen  were  made  vmd,iu  case  of  their 
non-residence,  by  the  stat.  13  Ehz.  c.  SO :  but  that  statute,  together  with 
all  explanations,  additions,  and  alterations  thereof,  made  by  several  sta- 
totes  hi  the  fourteenth,  eighteenth,  and  forty-third  years  of  her  said  ma- 
jesty's  reign,  and  also  so  much  of  an  act  passed  ia  the  third  year  of  Car.  1. 
whereby  the  same  vreie  made  perpetual,  are  repealed  by  atat.  43  Qee«  3^ 
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And  what  bath  been  said  concerning  a  lease  for  three  lif^ 
doth  hold  for  a  lease  for  one  and  twenty  years* 


By  aaLiEHz.  IS  Tjjug  nm^,  shall  suiRce  to  hare  stioken  of  the  enabling  sta^ 

Elii.  mm  1  Jac.  eceU'  ,  ^  ° 

tiasHeai  penon$  and  tute  of  32  H.  8.  the  better  to  enable  the  reader  to  under- 
^SS^tQv^keieoMB  Stand  both  this  and  that  which  follows.  Now,  to  speak 
^\^^^  y«^'>'*^  somewhat  of  thedisabUng  statutes  of  1  Eliz.  and  13  Eliz.(36), 

the  words  of  the  exception  out  of  the  restraint  and  disability 
of  1  Eliz.  are,  other  than  for  the  term  of  twerUjf-^ne  year$, 
or  three  lives,  from  suck  time  as  any  such  grant  or  assnranee 
shall  be  giveti,  whereupon  the  old  and  accustomed  yearly  rent, 
or  more,  shall  be  reserved;  and  to  that  e£Fect  is  the  excep- 
tion in  the  statute  of  13  Eliz.  First,  it  is  to  be  understood 
that  neither  of  these  disabling  acts,  nor  any  other,  do  in  any 
sort  alter  or  change  the  enabling  statute  of  32  H.  8.  bat 

0 

leaveth  it  for  a  pattern  in  many  things  for  leases  to  be  made 
by  others.  Secondly,  it  is  to  be  known,  that  no  lease  made 
according  to  the  exception  of  I  Eliz.  or  13  Eliz.  and  hot 
warranted  by  the  statute  of  32  H.  8.  if  it  be  made  *by  a  bishop, 
or  any  sole  corporation,  but  it  must  be  confirmed  by  the  deana 
and  chapters,  or  others  that  have  interest,  as  hath  been  said 
in  the  case  of  the  parson  and  vicar,  but  examples  do  illnstrate. 


Siiit.  St  H.  8.  Mt  aU 
tered  by  the  disabling 
statutes. 


♦45  a. 

(Cro.  Eliz.  874.) 
(1  And.  65.) 


After  Uase  for  n  yemr§  If  a  bishop  make  a  lease  for  twenty-one  years,  and  all  those 
^ea,*alon^nmt^^  J®^"  ''^^"g  sp^nt,  Saving  three  or  more;  yet  may  the  bishop 
lease  for  y tan  to  begin  make  a  new  lease  to  another  for  twenty-one  years,  to  besin 

from  ike  maktng  ts  j  w         ^  o 

good:  from  the  making,  according  to  the  exception  of  the  statate, 

Hius  if  it  bi  for  life,    but  not  a  lease  for  life  or  lives,  as  hath  been  said ;  and  this 

concurreat  lease  hath  been  resolved  to  be  good  (37),  as  well 


(36)  "  Nota,  these  disabling  sta- 
tutes extend  only  to  their  own  pos- 
sessions.   The  archdeacon  of  Ely 

12  KHz.  makes  lease  for  50year8, 
which  after  the  statute  13  Eliz.  is 
confirmed  by  the  bishop  and  dean 
and  chapter.  Ruled,  that  this  is  a 
good  lease  to  bind  the  successor, 
though  after  the  statute  1  Eliz.  and 
thon^rh  confirmed  after  the  statute 

13  EUz.  H.  37  Eliz.  Rot.  882.  Sir 


Edward  Dennyt'g  case."   HaLMSS. 
— [Hargr.  n.9.  44b.(S64).] 

(37)  **  Accordingly  adjadged, 
though  the  concan-ent  lease  was  to 
commence  a  datu  indewtur^,  T. 
21  Eliz.  Rot  lf4.  Fox  and  CoU 
lier.  M.  ?52.  23  Eliz.  C.  B.  Rot. 
2409.  Scot  wad  Brewster,  H.  29  Jac 
Br.  Rot.  11.  frofts  and  Aaeu  ad- 
judged. T.  SCar.  P.  33  EUz.  W.14, 
SouthcoVs  ease.**  Hal.  MSS.— 
[Hargr.  n.  1.  45  a.] 


e.  84.  8. 10.  And  by  the  same  act  it  it  fiirther  enacted,  that  all  contracts 
or  agreements  for  letting  honses  of  residence,  together  with  tlieir  appur^ 
tenances,  in  which  any  spiritual  person  shall  be  required  by  the  bishop 
to  reside,  shall  be  void  :  and  all  persons  holding  possession  of  same  tbt 
after  the  day  appohited  for  such  residence,  ihalf  forfeit  for  every  day 
the  sum  of  forty  sblUingi.    Sect.  ;34.-{  fed.]  "^ 
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upon  the  exertion  of  1  Elis.  in  the  case  of  bbbops,  as  upon 
13  £liz.  (3S)  which  extend  to  spiritual  and  ecclesiastical  cor«- 
poratioDSy  aggr^ate  of  many,  as  deans  and.  chapters,  &o. 
which  32  H.  8.  did  not :  but  in  the  case  of  the  concurrent 
lease^  in  the  case  of  the  bishop,  it  must  be  confirmed.  Also 
the  exception  of  1  Eliz.  and  13  Eliz.  doth  differ  from  the 
statute  of  32  H.  8.,  for  the  leases  for  years  to  be  made  ac* 
cording  to  the  exceptions  of  the  statutes  of  I  and  Id  Eliz. 
must  begin  from  the  making,  and  not  from  the  day  of  the 
making  (x),  but  by  force  of  32  H.  8.  from  the  day  of  the 
making.  And  although  the  statutes  of  the  first  and  thirteenth 
of  Eliz.  do  not  appoint  the  lease  to  be  made  by  writing,  yet 
must  it  therein,  and  in  the  other  eight  properties  or  qualities 
before  mentioned  and  required  by  32  H.  8.,  follow  the  pattern 
thereof  (the  concurrent  lease,  only  except)  (39).  Although 
the  exception  in  1  and  13  Eliz.  concerning  the  accustomed 
rent^  is  more  general  than  that  of  32  H.  8.,  and  there  is  not 
any  proirision  for  leases  made  dispunishable  of  waste,  See:  yet 
must  the  pattern  of  32  H.  8.  be  followed:  for  leases  without 
impeachment  of  waste  made  by  such  spiritual  and  eccle- 
siastical persons,   are  unreasonable    and  causes  of  dilapi* 
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(38)  **  NotOy  the  statote  13  Eliz. 
efaap.  10.  quoad  tenements  in  cities 
is  altered  by  the  statute  14  Eliz. 
chap.  1 1,  which  permits  leases  of 
them  for  40  years  \  and  therefore  it 
has  been  ruled,  that  covenants  for 
renewing  leases  of  messnages  in  ci- 
ties are  not  prohibited  bv  the  sta- 
tute 18  Eliz.  cap.  11.  which  only  re- 
strains leases  against  the  statute  of 
13  Eliz.  Hob.  case  352.  Cran^  and 
Taylor.**  Hal.  MSS.  See  Hob. 
J69.— [Hargr.  n.  2.  45  a.  (265).] 

[Tbe  statute  14  Eliz.  c.  11.  enacts, 
that  the  13  Eliz.  c.  10.  shall  not  ex- 
tend to  houses  in  cities  and  towns, 
but  that  the  same  may  be  granted 
as  they  mip;ht  have  been  before  the 
13  Eliz.  (even  in  fee,  so  that  a  full 
recompcnce  be  made  of  as  good  va- 
lue), and  leases  may  be  made  of 
houses  for  40  years,  charging  the 
lessee  with  repairs,  &c.  provided 
that  no  lease  be  permitted  to  be 
made  by  force  of  this  act  in  rever- 
sion. Note,  that  this  statate  re- 
lates only  to  the  persons  restrained 
by  the  13  Eliz.  c.  10.  and  it  makes 
no  alteration  in  the  1  Eliz.  c.  19. 


Therefore  it  gives  no  power  to  bi- 
shops (who  are  restrained  by  the 
1st  only,  and  are  not  within  the  13tli 
Eliz.)  to  let  houses  otherwise  tlian 
according  to  i  Eliz.  c.  19. 

The  statute  of  18  >  liz.  c.  11.  has 
relation  only  to  the  13  Eliz.  c.  10.. 
to  restrain  leases  in  reversion  where 
above  three  years  of  the  first  lease 
is  then  to  come,  but  leaves  the  sta- 
tute of  14  Eliz.  c.  11.,  perfectly  at 
large  as  to  houses  in  cities  witliont 
making  void  such  leases,  or  any 
bonds  or  covenants  concerning 
them ;  for  as  to  such  houses,  the 
statute  of  14  Eliz.  cMl.  is  a  new 
law,  and  sets  loose  tbe  13  Eliz.  c.lO. 
Crane  and  TajfUtr,  Hob.  '269.  And 
see  1  Vent.  t45,  where  it  is  said^ 
that  the  reason  of  repealing  13  Eliz. 
c.  10.  as  to  houses  in  market  towns, 
was  to  render  those  places  more  po*. 
pulons.] — [EdJ] 

(39)  '*  H.  44  Eliz.  C.  B.  n.  14, 
D.  D.  Bishop  of  Hereford  against 
Scory.  Adjudged  accordingly, 
where  the  land  had  not  been 
usually  demised."  Hal.  MSS.— 
[Hargr.  n.  3. 45  a.] 


(X)  See  «nte^  p.  420,  o.  (J7).— [Ed.] 
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datipns  (y).  Thus  much  have  I  thought  good  to  lead  the 
studious  reader  by  the  hand,  and  to  conduct  bira  to  the  right 
way,  and  to  put  all  these  things  together  upon  consideratioo 
had  of  all  the  statutes,  which  otherwise  might  have  primi 
facie  seemed  to  him  a  diffuse  and  dark  labyrinth* 

Lome,  ifc.  wai  war-  And  albeit  it  be  provided  by  the  said  acts  of  1  mid  ]5£Ji2. 
•lid, u»lgaiHMt\ua:e$^  ^^^  *''  grants,  &c.  leases, &c.  made,  &g.  (other  than  leases 
^'^  ^^^'  for  three  lives,  or  one  and  twenty  years,  according  to  those 

acts)  should  be  utterly  void  and  of  none  effect,  to  all  intents, 

constructions,  and  purposes,  yet  grants,  or  leases,  Sic.  not 

warranted  by  those  acts  are  not  void,  but  good  i^ainst  the 

3  Co.  59,  60.  Lincoln  lessor,  if  it  be  a  sole  corporation :  or  so  long  as  the  dean  or 

Eiiz.  inter  Hunt  and    <^^^^  head  of  the  corporation  remain,  if  it  be  a  corporation 

Siagletoii,  ibidem.       aggregate  of  many  (40) :  for  the  statute  wa»  made  in  benefit 


(40)  **  Nota,  lease  for  three  liyeo 
by  bishop,  not  warranted  by  the 
statute,  is  not  voidable  against  him- 
self,  but  sliall  bind  him.  M.  44, 
45  Eliz.  C.  B.  D.  D.  n.  32.  Satm- 
tf«r.Vs  cage.  And  it  is  not  void,  bat 
only  voidable  against  the  succes- 
sor, for  if  be  arcepts  the  rent  the 
lease  is  good  against  hink  M.  8  Car. 
C.  fi.  Crook,  n.  31.  Oirfn  and 
A}tp»Ree9.  But  lease  by  A.  dean  of 
B.  and  bis  chapter  not  warranted, 
is  void  immediately  against  A.  him- 
self. Adjndged  so,  bccanse  the 
corporation  is  aggrea^ate.  M. 
13Car.  B.  K.  Uoyd  tohd  Gre^fy:* 
Hal.  MSS.^Thc  case  of  Uoyd  and 


Gregory  is  reported  ib  Cnw  Chi. 
50^.  W.Jo. 405.  lRo.Abr.7S8. 
and  2  Ro.  Abr.  495.  Bot  noneof 
these  books  mentiaD  the  poiot  ts 
which  Lord  Hale  cites  the  esse. 
See  New  Abr.  Leases,  H.  whrre 
several  authorities  liesides  thstof 
Lord  Coke  are  cited  to  shew,  tint 
a  lease  by  a  corporation  aggregate, 
though  not  warranted  by  the  sta- 
tutes, is  good  for  the  time  of  tke 
person  who  was  head  of  the  cor- 
poration when  the  lease  was  made. 
See  also  ante,  43  a.  n.  i.  (Ante, 
p.  J19,  2«0.  n.  (31»— [Uargr. 
n.4.  45  a.  (266).l 


(Y)  If  a  bishop  solely  makes  a  lease  for  twenty-one  years  accordioj! 
to  the  St  H.  8.  c.  £8.  and  within  four  or  five  years  or  more,  liefbre  tbeend 
of  that  lease,  makes  a  new  lease  to  another  for  twenty-one  years,  to  begin 
frpm  the  making,  &c.,  tliis  second  lease,  if  it  be  confirmed  by  the  desii 
and  chapter,  -and  be  in  every  thing  else  pursuant  to  the  exception  in  tbe 
1  Eliz.  c,  19.  is  good  as  a  concurrent  lease :  1st.  Becanse  such  lease, 
though  not  good  within  the  32  H.  8.  c.  fB.  (owing  to  the  first  lease  not 
having  been   surrendered  or  expired  within  a  year  after  the  makiog 
thereof),  yet,  being  confirmed  by  the  dean  and  chapter,  remains  a  good 
lease  at  common  law,  and  consequently,  if  it  be  not  void  within  the  ex* 
ception  of  1  Eliz.  c.  19.  the  successor  shall  be  bound ;  and  that  it  is  not 
void  withm  tliat  statute,  appears  both  from  the  letter  and  meaning  of  the 
exception ;  for  this  seconu  lease  does  not  exceed  twenty-one  years  from 
the  time  it  begins,  being  for  twenty-one  years  only  from  the  making,  lud 
so  within  the  express  words  of  the  exception :  and,  s;dly.  It  is  not  void 
within  the  meaning  of  the  exception,  because,  for  so  many  years  as  were 
to  come  of  the  first  lease,  this  is  good  only  bv  estoppel,  and  not  in  inte- 
rest ;  for  the  second  lessee  can  have  no  benent  of  it  so  long  as  tlie  first 
lease  endures,  and  consequentlv  tlie  second  lease  being  void  for  all  tbe 
years  that  are  to  come  or  the  nrst  lease,  there  is  against  the  snccessor, 
in  effect,  no  more  than  a  lease  for  twenty-one  years ;  and  therefore  9Uf  h 
concnrrent  lease  is  not  against  the  meaning  of  that  exception.    F«x  v. 
CoUyery  i  And.  65.  pU  140.    Mo.  107.  pi.  $51.    4Bac.  Abr.  64.  LesMt, 
(£),  Rule,  3.    Sed  vide  Sugd.  Pow.    593>-600.      In  the  same  manner 
might  deans  and  chapters,  masters  and  fdlows  of  any  college,  and  otbrr 
ecclesiastical  persons,  have  made  concurrent  leases,  not  being  restrained 
therefrom  by  the  13  £Ux.  c.  10  ^  but  that  being  attended  with  mischicvou 


of  the  successor  (41)  (s).  But  let  us  now  retuni  to  our 
sutbor(A  1). 

(41)  See  fnrther  as  to  leases  by  nerally  attribnted  to  Lord  Chief 

teunts  io  tail,  bnwband  and  wife.  Baron  Gilbert,  and    comprises  a 

and  ecclesiastical  persons,  in  Vin.  most  copious  and  excellent  treatise 

Abr.  tit.  Estates,  and  tit.  Cooiinna*  on  a  very  difficult  and  extensive 

tion,  and  New  Abr.  tit  Leases ;  subject— ^Hargr.  n.  5. 45  a.] 
mhiik  title  in  tbe  latter  book  is  ge- 

cofiseipienres,  was  remedied  by  the  18  Elia.  c.  1 1.  which  makes  void  leases 
by  any  of  the  said  ecclesiastical  persons  of  tlieir  post^essions,  whereof  any 
fonner  lease  for  years  is  io  bekig,  not  to  be  expired,  surrendered,  or 
ended,  within  ^ree  ycHrs  after  the  making  of  any  such  new  lease ;  so 
that  within  these  bounds  they  may  likewise  make  concurrent  leases  for 
years.    4  Bac  Abr.  66,  Leases  (E),  Rule  3.— [£d.] 

(Z)  If  a  bishop  makes  a  lease  for  four  lives,  ami  one  of  them  dies  in 
the  life  of  t4ie  bishap,  so  that  at  his  death  there  are  bat  three  lives  in 
being,  yet  the  lease  will  be  void  against  his  successor ;  for,  as  it  was 
origiaaily  void  by  1  £lix.  no  subsequent  event  can  make  it  good.  10  Co. 
6i  a.  But  if  a  lease  be  made  to  A.  for  the  life  of  B.,  C,  and  D.,  it  is  a 
good  lease  to  one  for  the  lives  of  three  otlier  persons,  and  a  lease  to  three 
for  their  lives  is  all  one  withm  the  intent  of  these  statutes :  for  in  both 
three  Uves  are  the  measure  of  the  estate  created,  which  is  all  that  the  sta- 
totes  require.     Baaigk  v.  ffaynes,  Cro.  Jac.  76. 

It  seems,  that  a  lease  for  sixty  years,  if  three  lives  shall  so  hmg  live, 
is  good  within  the  5«  H.  8.  for  in  IVkUtoek^t  c«s«  (8  Co.  69  b. )  it  %ira8  laid 
down,  that  if  a  nan  has  power  to  make  leases  absolutely  or  generaUyy 
as  die  several  persons  comprised  in  the  statute  S%  H.  8.  have,  and  a  pro- 
viso or  restraint  comes  after,  as  in  that  act,  tliat  such  leamn  shall  not 
exceed  twenty-one  years,  or  three  lives,  there  a  lease  for  ninety-nine 
ynrs,  determinable  on  two  or  three  lives,  was  good,  within  the  first  part 
of  tbe  act,  and  not  made  void  by  the  last  part  thereof,  because  it  does  not 
exceed  tbe  three  lives  thereby  allowed,  though  it  be  not  directly  for  three 
lives.  But  a  lease  for  ninety-nine  years,  determinable  on  three  livefl, 
coold  not  be  supported  under  the  disabling  statutes  of  1  Elix.  and  13  Elic, 
for  the  first  part  of  these  acts  makes  void  all  estates,  gifts,  grants,  Hcc. ; 
sad  the  last  part  only  saves  leases  for  twenty-one  years,  or  three  lives,  so 
that  a  lease  of  this  kind  being  void  by  the  first  pan  of  these  statutes,  and 
fiot  within  the  saving  of  tlie  last  part,  being  neither  for  twenty*one  years, 
nor  three  livea,  shall  not  bind  the  successor.  4  Bac.  Abr.  70.  Leases  (£;, 
Knle4. 

It  only  remaias  to  observe,  that  corporations  of  mayor  and  commonalty, 
iaiUffs  and  bnrgesses,  and  other  lay  corporations,  are  out  of  all  the  before 
nentiooed  statutes,  and  may  make  leases,  and  other  estates,  as  they  might 
ever  have  done.  Sid.  16^.  Ante,  vol.  l.  p.  195, 196.  n.  (N).  But  with 
cespect  to  corporations  iiolding  to  charitable  uses,  if  they  alien  for  pur- 
poses not  charitable,  though  the  alienation  will  be  binding  at  law,  yet  in 
equity  tbe  alienee  will  be  considered  as  a  trustee  for  the  charity.  Tke 
Mayor  and  Commomilty  <^  Coleheater  v.  Loioten,  1  Ves.  Sc  B.  1^46.  So  it 
has  long  been  settled,  that  a  lease  of  a  charity  estate  may  be  f^et  aside 
for  undervalue,  if  considerable.  See  The  Poor  of  Yerrel  v.  Sutton^  Duk. 
Ch.  Ca.  43.  EUham  Parish  v.  Wwrreyn,  Id.  67.  Tke  Attomey-Generai 
v.  Gmcwt,  9  Mod.  224.  The  AUonuy-General  v.  Maywood,  18  Ves.  315. 
And  ttostees  for  a  charity  cannot  witliout  an  adequate  consideration  1q$ 
for  ninety'uinc  years,  that  not  being  the  ordinary  course  of  provident 
management :  roach  loss  can  they  make  a  lease  witli  a  covenant  for  per- 
petual renewal  without  an  equivalent  for  tlie  inheritance.  The  Attorney" 
General  v.  Brooke^  18  Ves.  3^6.  Et  vid.  The  Attorney-General  v.  Otcen^ 
10  Ves.  555.  The  Attorney-General  v.  Green,  6  Ves.  4512.  The  Attorney^ 
General  v.  Griffith^  13  Ves.  565.  All  these  cases  proceeded  on  a  breach 
of  trust  by  trustees:  but  in  the  ease  of  a  vicar  and  churchwarden^  who 
had  granted  leases  for  100()  years  under  an  unlimited  power  to  lease  given 
by  act  of  parliament;  the  court  refused  to  give  relief,  and  held  that  the 
K9sei  were  valid.    Attorney-General  v.  Moeee,  t  Mad.  Rep.  2(94.— [£d.] 

(A.  1)  With  respect  to  the  persons  by  whom  leases  may  be  made,  it  may 
be  farther  observed,  that  joint-tenants,  coparceners,  and  tenants  in  coni- 
IQDD,  may  either  make  leases  of  their  undivided  shares,  or  else  may  all  join 
u)  a  lease  of  the  whole  to  a  stranger.  If  parceners  or  joint-  tenants  join  in 
*  laue,  this  shall  be  but  one  lease ;  for  they  have  but  one  freehold :  but  if 
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Leage  hy  tenant  of  ths  *^A  man  kiteth/*  Here  Littleton  puttetk  tkn  case  where 
entires  08  the  haae  of  one  letteth,  &c.  It  is  therefore  necessary  to  be  seen  wliat 
^^^^li^yi^^^  the  law  is  where  divers  join  in  a  lease.  If  the  tenant  of 
etranger.  the  land,  and  a  stranger  which  hath  nothing  in  the  land,  join 

Vid.^sect.  S46.  ^^  ^  lease  for  years  by  deed  indented  of  one  and  the  self  saiiM 

iiS't'*-/^'*'^"'  land,  this  is  the  lease  of  the  tenant  only,  and  the  confirma- 

fKT  H.  8.  16.  '  •^' 

tenants  in  common  join  in  a  lease,  it  shall  be  several  leases  of  their  sererail 
interests.  2  Rol.  Abr.  64.  4  Com.  Dig.  Estates  55.  (G.  6.)  Sbepb.  Tooch. 
S68.  n.  3.  One  joint-tenant  or  tenant  in  commoii  maj  make  a  lease  of  his 
part  to  his  companion  \  for  this  only  gives  a  right  of  taking  the  whole  pro- 
fits, when  before  he  had  but  a  right  to  the  moiety  thereof;  and  he  any 
contract  with  his  companion  for  diat  purpose,  as  well  as  with  a  iiranger. 
Ante,  186  a.  vol.  1.  p.  733.    Cro.  Jac.  83. 611. 

Tenants  by  •tlie  curtesy  and  in  dower,  and  tenants  for  life,  cannot  make 
leases  to  continue  longer  than  for  their  own  lives.  Supra,  47  b.  p.  416.  Bat 
where  the  remainder-man  or  reversioner  joins  witli  the  tenant  for  life  iir 
making  a  lease,  it  is  good,  and  is  considered,  during  the  life  of  the  tenant 
for  life,  as  his  lease,  and  the  confirmation  of  the  remainder-mau  or  rever- 
sioner :  and,  after  the  death  of  the  tenant  for  life,  it  is  considered  as  tbe 
lease  of  the  remainder-man  or  reversioner,  and  the  confirmation  of  the 
tenant  for  life.  Treporfa  cas«,  6  Co.  14  b.  2  Prest.  Conv.  141, 142.  lain, 
45  a.  Bat  it  has  been  determined,  .that  a  lease  c:Eecnted  by  a  tenaac  for 
life,  in  which  the  reversioner  who  waa  then  underage  was  named  as  a  partr, 
but  did  not  execute  it,  was  void  on  the  death  of  the  tenant  for  life ;  aiMi 
that  an  execution  of  it  afterwards  by  the  reversioner  did  not  make  it  good. 
iMdford  v.  Barber^  1 T.  R.  86.  and  see  Dm,  d.  Martin  v.  WattSy  7  T.  R.  85. 
Tenants  for  years  also,  as  they  may  assign  or  grant  over  their  whole  in- 
terest, so  they  may  grant  it  for  any  fewer  number  of  years  than  those  for 
which  they  hold :  and  such  derivative  lessees  are  equally  compellable  t» 
pay  rent,  and  perform  the  covenants  agreed  upon  in  such  leases.  But  a 
termor,  who  lets  to  an  under-tenant,  cannot,  after  his  term  expired,  en- 
force the  continuance  of  the  under-tenancy  by  distress,'  if  the  under- 
tenant refuses  to  acknowledge  him  as  landlord,  or  pays  under  threat  of 
distress,  although  the  under-tenant  still  retains  the  possession.  Bwrme  ▼. 
Richardsfm^  4  Taunt.  790.  So  if  the  termor  bring  an  ejectment  against 
his  tenant  whose  lease^ls  expired,  the  latter  is  not  barred  from  shewing 
that  his  landlord's  title  is  expired.  England,  d.  Sybum  v.  Slade,  4  T.  It. 
682.  Doe,  d.  Jackaon  v.  Ramsbotham,  3  Maui.  &  S.  516.  Sa  executors 
or  admin istratbrs,  having  terms  of  years  vested  in  them  in  right  of  their 
testators  or  intestates,  may  lease  the  same  for  any  fewer  number  of  years ; 
and  the  rent  reserved  on  such  leases  will  be  assets  in  their  hands,  and  ^o 
in  a  course  of  administration.  4  Crn.  Dig.  129, 130.  But  it  has  beeil 
held,  that  a  guardian  in  socage,  or  a  testamentary  guardian,  cannot  make 
a  lease  of  his  ward's  lands,  Roe,  d.  Parry  v.  Hodgton,  2  Wils.  129. 135 : 
though,  perhaps,  if  it  be  limited  to  the  term  of  his  minority,  such  a  lease 
may  be  good.  See  2  Rol.  Abr.  41.  4  Cru.  Dig.  129.  Shaw  v.  Sftop,  Vem. 
&  Scriv.  607.  Ante,  vol.  i.  p.  157.  n.  5. 

With  respect  to  leases  by  an  infant,  the  rule  is,  that  if  the  lease  be 
beneficial  to  liim,  it  is  voidable  only  at  his  election,  and  not  void.  Ante^ 
vol.  1.  p.  177.  n.  41.  A  lease  by  an  infant  reserving  rent  has  been  held 
to  be  iirifnci  facie  good,  because  it  is  presumed  to  be  for  bis  benefit. 
But  if  a  case  of  this  \And  were  now  to  arise,  the  principle  upon  which  itt 
validity  would  depend,  would  be,  whether  it  was  beneficial  to  the  iB&nC 
or  not.  For  very  prejudicial  leases  may  be  made  though  a  nominal  rent 
be  reserved;  and  there  may  be  most  beneficial  considerations  for  a  lease^ 
though  it  contains  no  reservation  of  rent :  and  an  infant  may  make  a  lease 
without  rent,  for  the  purpose  of  trying  his  title.  3  Burr.  1806.  Infra,  p.  432. 
n.  45.  ^  Married  women  being  disabled  by  the  common  law  from  making 
any  disposition  of  their  possessions,  cannot  make  leases ;  and  thercfom 
the  statute  32  H.  8.  enables  husbands,  together  with  their  wives,  to  leasa 
the  lands  of  which  they  are  seised  in  right  of  their  wives :  but  leases  not 
made  pursqant  to  that  statute  are  not  binding  on  wives  snrvivmg  their 
husbands.  And  if  the  wives  die  in  the  life-thne  of  their  husbands,  their 
heirs  may  avoid  them.  2  Saund.  180.  n.  9.  4  Cru.  Dig.  131.  Lastly,  aH 
persons  who  have  not  capacity  to  contract,  as  idiots,  lunatics,  &c.  are 
coaaequeaUy  incapable  of  making  leaset.'^Ed.] 
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tioB  of  the  stranger,  and  yet  the  lease  as  to  the  straager  works 
by  conclusion  (42). 

If  two  several  tenants  of  several  lands,,  join  in  a  lease  for  Lea^hfftwMeverom- 
years  by  deed  indented,  these  be  several  leases,  aod  several  enurenuuveralkMeMi^ 
confirmations  of  each  of  tbem,  from  yirhom  no  interest  pass-  ^^' 
etfa,  aod  work  not  by  way  of  conclusion  in  any  sort,  because 
several  interests  pass  from,  them  (43)  (b  1). 

B.  tenant  for  life  of  C,  and  he  in  the  remainder  or  rever-  l^aseby  lenmUpm' 

^        -      .  ,  .       ,  ,     ,  autre  vie  and  remam' 

sion  m  fee,  having  several  estates  m  the  one  and  the  same  derman,  enwes  as  the 
land,  join  in  a  lease  for  years  by  deed  indented,  this  demise  ^antJu^ngtkeW^i^ 
shall  work  in  this  sort:  during  the  life  of  C.  it  is  the  lease  cestuiquevie^and^fter^ 

.  .      .  .  marda  as  the  lease  of 

of  B.,  and  confirmation  of  him  m  the  reversion  or  remainder,  the  remamder-matu 
and  after  the  decease  of  C.  it  is  the  lease  of  him  in  the  re-  (l^^^;^?*;?!^'^.^. 

Mo.  7r.    1  Lieoii.  tiTl 

version  or  remainder,  and  the  confirmation  of  B. ;  for  seeing  Cro.El.  roi.  6C0.15. 
11  .  1  I      1         1^   11  .  1      Treport'i.casei.  Doc. 

the  lessors  have  several  estates,  the  law  shall  construe  the  pi.  93.) 

lease  t^.  onove  out  of  both  their  estates  respectively,  and  every 

one  to  let  that  which  he  lawfully  may  let,  and  not  to-  be  tlio 

lease  only  of  tenant  for  life,  and  thoj  confirmation  of  him  in. 

the  remainder  or  reversion,  neither  is  there  any  conclusion  in 

this  case,  as  shall  be  said  hereafter.    Tenant  for  life  and  he 

in  the  remainder  in  fee  made  a  lease  for  years  by  deed  in- 

deDte4,   the  lessee  was  ejected,  and  brought  an  ejectitme 

fimuSf  and  declared  upon  a  demise  made  by  tenant  for  life 

aod  him  in  remainder,  aod  upon  not  guilty  pleaded,  this  spe« 

cial  matter  was  fuund,  and  that  tenant  for  life  was  living,  and 

it  was  adjudged  Cg^  against  the  plaintiff*;  for  during  the  life  (r)<9'H.  8.  fbt.  isa. 

of  the  tenant  (as  hath  been  said)  it  is  the  lease  of  the  tenant  1  Co*  7*6.  Breden's 

for  life,  and  therefore  during  his  life  he  ought  to  have  de-  ""^  (PMt,so«b.) 

dared  of  a  lease  made  by  him,  and  after  his  decease  he  ought 

to  declare  of  a  lease  made  by  him  in  remaander  (44).  (h)  And  ^„\J^*^^  ^  ?*• 

(4t)  «  «  H.  5. 7.  Iiy  Asht"   Hal.  See  Nov,  IS.— [ Hargr.  n.  7.  45  a,   n^p.'JJSl!'  ^  ^  *^"** 

MSS.H:Har^.  n.  6. 4da.]  («$7).l  .  ^^"^  *^  ^^ 

(43)  ''And  therefore  where  the  D^dj*  ace.  Heaiherley,  d.  Worm 

dedac^tion  ip  ejectment  was  of  a  ih^tom  v.   Weattm^  2  WUs.    232. 

joiot  demise  of  A.  and  B.  and  on  Infra,  o.  (B  l).]— r£d.] 
the  evidence  it  appeared  that  they  (44)  "  Intrator  U.  ^  Eliz.  Rot. 

were  tenants  in  common,  the  plain-  7f .  King  and  Beny,"     Hal.  MSS. 

tiff  failed.     M.  3  Jac.  Bldkasper*s  — [Hargr.  n,  8.  45  a.] 
mae.    Noy,  n.  43."    Hal.  MSS.— 

(B  ])  So  if  two  tenants  in  common  join  in  a  lease  for  years,  by  inden« 
tore,  of  their  several  lands,  this  shall  be  the  lease  of  each  for  their  re- 
spective parts,  and  the  cro8scoa6rmation  of  each  for  the  part  of  the  other, 
and  no  estoppel  of  either  part ;  because  an  actual  interest  passes  from  - 
etch  respectively.    RoUAbr.S77.    4  Bac.  Abr.  193.  Leases  (0).—[£d.] 
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the  deed  indented  could  be  no  estoppel  in  this  case,  becaose 

there  passed  an  interest  from  them  both.     And  whensoever 

any  interest  passeth  from  the  party,  there  can  be  no  estoppel 

(»)  Hill.  44Eiiz.  Rot  against  him,  and  (i)  so  it  was  acyudged.     Hereby  you  diall 

1459,  in  Cominnni 

Uanco^  inter  £lice  &   understand  your  books  the  better  which  treat  of  those  mat- 

ters,  and  accordingly  it  was  adjudged  that  where  tenant  in 
tail  and  he  in  the  remainder  in  fee  joined  in  a  grant  of  a  rent- 
charge  by  deed  in  fee,  and  after  tenant  in  tail  died  without 
issue,  the  grantee  distrained  and  avowed  by  force  of  a  grant 
from  him  in  the  remainder,  and  upon  non  concessit,  the  jury 
found  tlie  special  matter,  and  it  was  adjudged  for  the  avow- 
ant ;  for  every  one  granted  according  to  his  estate  and  inte- 
rest. 

4.  I>afet  vhin  void  cr       Leases  for  lives  or  years  are  of  three  natures :  some  be 

*45  b.  S^^^  ^^  '^^  ^  some  be  voidable  by  *entry,  and  some  void  with- 

out entry.     Of  such  as  be  good  in  law,  some  be  good  at  the 
common  law,  as  made  by  tenant  in  fee,  whereof  Littleton 
(9  Co*  64  b.)        here  putteth  his  case  :  some  by  act  of  parliament ;  as  tenant 

in  tail,  a  bishop  seised  in  fee  in  right  of  his  church  alone 
without  his  chapter,  a  man  seised  in  fee-simple  or  fee-tail  in 
the  right  of  his  wife  together  with  his  wife,  (as  bath  been 
said)  may  by  deed  indented  make  leases  for  21  years  or  three 
lives  in  such  manner  and  form  as  hath  been  said  and  by  the 
(ft)  32  H.  8.  cap.  28.     statute  ("Aj  is  limited,  aU  which  were  voidable  by  the  common 

law  when  Littleton  wrote,  and  now  are  made  good  by  parlia- 
ment. 

ft 

Ifosehy  infant  of  15,       An  infant  seised  of  land  holden  in  socage,  mav  by  custom 

iioughvoidateomman  ,  i     i"     • 

tawy  may  be  good  by  make  a  lease  at  his  age  of  15  years,  and  shall  bind  him, 
Leateaby  tenant$  in  ^''"^h  lease  was  voidable  by  the  common  law  (45) ;  voidable, 
UU,  or  penonM  ieised     gome  bv  the  common  law,  after  the  death  of  the  lessor,  as  of 

jure  eceietut,  or  jure  '        ^  '  ' 

tHwrtty  not  warranted  tenant  in  tail,  a  bishop,  &c.  or  after  the  death  of  the  bus- 
are  tmdabu  q/ler  the  hand,  (intended  of  leases  not  warranted  by  the  said  statute  of 
l^^sdeaih.  32  n  3  j     go„,g  voidable  by  act  of  parliament,   as  by  a 

(Plowd.  «64b.    Cro.  , .  ,         ...  .      • 

Jac.  17S.)  bishop  though  it  be  confirmed  by  dean  and  chapter,  if  it  b« 

(45)  Heretofore  some   made  a  Died,  and  it  was  said,  tliat  leases 

difference  between  leases   by   in-  whether  with  or  without  rent,  if 

faats  with  reservation  of  rent  and  made  by  deed,  are  voidable  only, 

those  without,  and  thought  that  the  Burr.  4.    part  v.  3.  page  1806.— 

former  were  only  voidable,  but  that  [Hargr.  n.  l.  45  b.  (268).] 

the    latter  were    absolutely  void.  [See  n.  (A  1)  supia,  p.  430.]— 

New  A br.  Leases,  (B.)     But  in  a  [Ed.} 
late  case  this  distinctipa  wu  de> 
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not  warranted  by  the  statute  of  32  H.  8.,  and  so  of  a  dean 

and  chapter  after  the  death  of  the  dean ;  some  voidable  at 

times  by  the  lessor  himself  or  his  heirs,  as  by  an  infant,  and 

the  like.     Some  void  in  futuro,  and  some  void  in  prasenii. 

In  futurOy  as  if  a  tenant  in  tail  make  a  lease  for  years,  and  Lease  by  tenant  in  tail 

die  without  issue,  it  is  void,  as  to  them  in  reversion  or  re-  Ih^ tnmt  in  ttdl  dying 

mainder,  though  it  be  made  (^/)  according  to    the  said  sta-  f[^uii^sue,iifvMa8 

'  o  ^  ^  ^  o  to  the  rerersioncr. 

tute.     If  a  prebend,  parson,  or  vicar,  make  a  lease  for  years,  (f)S3  H.  8.  Djer. 

..  •jiii-i«-t  !•  t  "  ^  ^^'  ^^^  60.  in  Lin* 

It  IS  void  by  death,  if  it  be  not  according  to  the  statutes,  coin  Coliei^e  case. 
Otherwise  it  is  of  a  lease  for  life,  for  that  is  voidable,  et  sic  ^xTolThvT£f' 
de  similibus. 

Some  void  in  prasenii ;  as  if  one  make  a  lease  for  so  many  Lease  for  so  many  yean 

^  I        1.  11  !•         *!_•      •         'J    •  .•  r         1  as  lessor  shall  livet  i^ 

years  as  he  shall  live,  this  is  void  in  pro'senti  for  the  uncer-  raid  inprasenti, 
tainty,  et  sic  de  similibus  (c  1). 

(C  1)  Tills  distiRction  between  Toid  and  voidable  leases,  is  frequently 
material,  for  where  a  lease  become.^  absolutely  void  by  the  death  of  the 
lessor,  no  acceptance  of  rent,  or  any  other  act  by  the  person  in  remain* 
der  or  reversion,  will  make  it  good :  whereas  if  a'lease  be  voidable  only, 
acceptance  of  rent  will  operate  as  a  confirmation  of  it.  4  Crn.  Dig.  131. 
Ante,  215  a.  p.  88.  n.  (128).  Leasen  by  tenants  in  tail,  not  warranted  by 
the  statute,  we  have  seen,  are  voidable  by  the  issne  in  tail ;  and  if  sucii 
issue  accept  of  rent  or  fealty  from  the  lessee,  after  tlie  death  of  tlieir 
ancestor,  or  bring  an  actiontor  rent  or  for  waste,  these  acts  will  amount 
to  a  confirmation  of  the  lease.  But  all  leases  by  tenants  in  tail,  whether 
pursuant  to  the  statute  or  otherwise,  are,  on  the  death  of  the  tenant  in 
tail  without  issue,  void  as  against  the  persons  in  remainder  or  reversion  ^ 
so  that  no  acceptance  of  rent  by  them  will  operate  as  a  confirmation. 
Supra,  45  b.  Leases  by  husband  and  wife  of  the  wife's  estate,  not  made 
according  to  tlie  statute,  are  only  voidable  as  to  the  wife,  and  there* 
fore  her  acceptance  of  rent,  after  her  husband's  death,  will  amount  to  n. 
confirmation.  Doe  v.  Wetter,  7  T.  R.  478.  But  in  the  case  of  a  lease  by 
the  husband  alone,  of  lands  of  which  he  is  seised  in  right  of  his  wife,  it 
seems  doubtful,  whether  the  lease  is  only  voidable  by  the  wife  after  her 
hnsbaod's  death,  or  absolutely  void.  See  4  Bac.  Abr.  p.  18.  tit  Leases  (C)» 
f  Saund.  180.  n.  9.  All  leases  by  tenants  for  life  become  absolutely  void 
on  their  death.  Supra,  p.  430.  n.(A  l).  Etvid.  Jenkins  v.  C/iurcA,  Cowp, 
489.  Ooe  V.  Butcher,  Dongl.  50.  Goodright  v.  Hnmphrys,  cited  Dongl.  52  n. 
jRoe,  d.  Jordan  Y,  fVttrd,  i  H.  Bl.  97.  And  where  tenant  for  life  Icastd 
premises  for  twenty-one  years,  and  before  the  expiration  of  that  term  died, 
the  trustees  of  the  remainder-man,  then  an  infant,  continued  to  receive 
the  rent  reserved,  and  he,  on  coming  of  age,  sold  the  premises  by  auction  $ 
in  the  conditions  of  sale  the  premises  were  declared  to  be  subject  to  the 
lease,  and  in  the  conveyance  to  the  purchaser  the  lease  was  referred  to 
as  in  the  possession  of  the  lessee  j  and  in  the  covenant  against  incumbrances  ^ 
that  lease  was  excepted;  the  purchaser  mortgaged,  and  in  the  mortgage  "" 
deeds  the  like  notice  was  taken  of  tlie  lease,  and  the  mortgagees  for  some 
time  received  the  rent  reservefl ;  it  was  held,  that  the  lease  expired  witli 
the  interest  of  the  tenant  for  Iffe,  and  that  the  notice  sii:ce  taken  of  it  did 
not  operate  as  a  new  leas<^.  Doe,  d.  Potter  v.  Archer,  1  Hos.  St  P.  531. 
And  see  ante,  p.  88.  n.  (188).  The  conrt  of  chancery  has,  however,  held, 
that  where  a  remainder-man  accepted  rent,  and  suffered  the  tenant  to 
make  improvements,  knowing  the  defect  in  the  lease,  he  should  execute  a 
new  lease  to  the  tenant.  Stiles  v.  Cowpcr,  3  Atk.  699.  Where  a  lease 
eontains  a  proviso,  that  upon  non-payment  of  the  rent,  on  a  certain  day, 
tlie  lease  shall  become  absolutely  void ;  and  the  rent  is  not  paid  on  the 
day,  no  acceptance  of  rent  after  will  operate  9»  a  confirmation  of  th« 
l^ase.    Antey8i5a.p.88.    3  Co.  63  a.    Finthr.ThrechanoTtonyQrOf^^iz, 


434  OP   LEASES.  BOOK  It, 

S3 1.  Poph.  25. 53.  But  where  the  proviso  is,  tliat  upon  iioB-|Myiiient 
of  the  rent,  &c.  the  lessor  shall  re-enter,  and  the  lessor  accepts  rent  after 
breach  of  the  condition  with  notice  thereof,  it  will  operate  as  a  waver 
of  the  forfeiture,  aod  a  confirmation  of  the  lease,  Goodrigkt  v.  Dmndi, 
Cowp.  803.  Ante,  p.  88.  n.  (128):  though  it  is  otherwise  if  the  lessor  was 
ignorant  of  such  breach.  Pennant's  ease^  3  Co.  64.  Et  vid.  Roe  v.  Hwr^ 
rhorij  2  T.  R.  435.  As  to  the  distinctions  between  freehold  leases  and 
leases  for  years  determinable  on  lives,  see  2  Prest  Conv.  162. 

Before  the  close  of  this  chapter  some  observations  seem  necesaarj 
with  respect  to  leases  by  virtue  of  powers  for  that  purpose.    As  teases 
made  by  tenants  for  life  determine  on  the  death  of  the  lessor,  powers 
are  nsuallv  inserted  in  settlements,  enabling  the  tenants  for  life  to  grant 
leases  which  shall  be  good  against  the  persons  in  remainder  or  reversioii. 
Powers  of  this  kind  are  productive  of  great  advantage,  not  only  to  the 
tenants  for  life,  and  the  persons  in  remainder  and  reversion,  hot  also  to 
the  public.    For  the  encouragement  of  fanners  to  occupy  stock,  and  im- 
prove the  land,  it  is  necessar)-  they  should  have  some  permanent  interest. 
Unless  the  owner  of  the  estate  for  life  was  enabled  to  make  a  peraaneot 
lease,  he  could  not  enjoy,  to  the  best  advantage,  dui-ing  his  own  time; 
and  they  who  come  after  must  suffer,  by  tlie  land  being  untenanted,  oat 
of  repair,  and  in  a  bad  condition.    The  plan  of  tliis  power  is  for  the  mo- 
tnal  advantage  of  possessor  and  successor.    The  execution  thereof  it 
checked  \Kith  many  conditions,  to  guard  the  successor,  that  the  annual 
revenue  shall  not  be  diminished,  nor  those  in  succession  or  remainder  at 
all  prejudiced  in  point  of  remedy,  or  other  circumstances  of  foU  and 
ample  enjoyment.   1  Burr.  120,  121.    Sugd.  Pow.  563,  564.     Formerly  a 
distinetion  used  to  be  taken  between  a  power  to  a  stranger  having  a  par- 
ticular estate,  and  a  power  reserved  by  the  owner  of  the  fee,  which  latter 
it  has  been  said  is  to  receive  a  more  Uberal  construction  than  the  otiier. 
But  Mr.  Sugden  observes,  that  this  doctrine,  which  has  so  direct  a  ten- 
dency  to  introduce  different  decisions  on  the  same  words,  seems  to  be 
completely  exploded  at  the  present  day,  although  an  opinion  has  prevailed 
that  a  power  of  leasing  is  to  receive  a  more  strict  construction  than  any 
other  power  (see  Fitz.  219.   3  Vin.  Abr.  431.),  and  that  equity  cannot 
relieve  against  a  defect  in  the  execution  of  it.    However,  it  appears  that 
this  relief  is  administered  in  proper  cases  (Sugd.  Pow.  364.),  and  the 
books  abound  with  authorities  in  favor  of  the  liberal  construction  of  diis 
power.    Idem  564. 

We  will  now  consider  the  restrictions,  which  are  usually  annexed  to 
leasing  powers.  1st.  With  respect  to  the  instrument  by  which  the  power 
is  executed.  It  is  generally  required  to  be  by  a  deed  indented,  sealed 
and  delivered  in  the  presence  of  two  or  more  witnesses;  and  also  that 
the  tenant  should  execute  a  counterpart  of  the  lease.  1  Boit.  125. 
Livery  of  seisin  is  not  necessary  on  a  freehold  lease  made  under  a  power ; 
because  the  lease  takes  effect  from  the  deed  by  which  the  power  is 
created ;  and  the  legal  estate  is  transferred  by  the  o|)eration  or  the  sta- 
tute of  uses.    1  Ventr.  291.    2  Lev.  149.    2  Prest.  Conv.  147. 

$d.  As  to  the  lands  to' be  demised: — Mr.  Sugden  observes,  that  it  is 
seldom  that  any  question  on  this  head  arises  at  the  present  da^,  except 
upon  wills  unskilfully  penned :  for  the  power  usually  introduced  in  modem 
settlements,  is  to  lease  aU  the  hereditaments  comprised  in  the  deed  at  the 
best  rent,  and  if  the  mansion-house,  park,  or  any  other  part,  is  not  in- 
tended to  be  leased,  it  is  expressly  excepted  in  the  power.  Sugd.  Pow.  567. 
Where  a  power  extends  to  lands  usually  letten,  lanas  which  have  been  twice 
or  thriee  letten,  are  within  the  power,  2  Rol.  Abr.  261.  pi.  11, 12.  Vaagh. 
33. ;  but  land  which  has  Only  been  once  letten,  is  not,  it  is  said,  within  die 
proviso,  for  vsus  iU  ex  iteratis  adibus,  2  Rol.  Abr.  262.  pi.  13.  Lands 
not  demised  for  the  space  of  twenty-one  years  previous  to  the  making  of 
a  lease,  under  a  power,  are  not  considered  as  lands  usually  leL  Triftromv. 
Lady  BalfinglaaSy  Vaugh.  31.  And  see  tbe  case  of  Foot  v.  MarioU^  3  Via. 
Abr.  4t:>  pi.  9.  in  which  it  was  decided,  that  land  not  demised  within 
twcnt)  years,  was  not  subject  to  the  power.  It  has  not,  howcyer,  been 
expressly  determined  within  what  period  the  land  must  have  been  de- 
mised. But  Mr.  Sugden  observes,  that  the  courts  might  probably  incline 
to  fix  twenty  years  as  the  limit,  by  analogy  to  the  enabling  statute  of 
32  H.  8.  c.  28.  which  in  a  similar  case  considered  that  as  a  reasonable  pe- 
riod. Sugd.  Pow.  569.  The  lettiuc;8  to  which  this  statute  refers,  we  have 
seen,  must  be  by  some  person  seised  of  an  estate  of  inheritance,  and  not  by 
tenant  by  the  curtesy,  dower,  &c.  Supra,  44  b.  p.  480.  Dy.  271  b.  pi.  Stt. 
But  the  same  doctrine  i&  not  applied  to  powers  in  private  settleme&u, 
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tfaoiigh  a  contrary  opinion  was  foimerly  entertainer).  Ibid.  With  re- 
spect to  tbe  words  usually  demUedy  it  has  been  determined  that  they  era- 
brace  every  species  of  demise ; — at  will,  from  year  to  year,  or  for  years 
or  lives,  and  whether  granted  by  parol,  or  by  deed,  by  copy  of  conit-roll, 
covenant  to  stand  seised,  or  any  other  instrument.  'Supra,  44  b.  p.  420. 
BoMgh  V.  HayneSf  Cro.  Jac.  76.  S.  C.  6  Co.  37.  nom.  Dean  and  Chapter 
of  fVarcester's  case,  S,  C.  Mo.  759.  nom.  Banks  v.  Brown,  Right  v.  Thomuf(, 
3  Bnrr.  14'11.  1  Bl.  Rep,  446.  Supd.  Pow.  570.  It  is  to  be  observed, 
that  it  is  a  principle,  that  a  qualification,  which  goes  in  destruction  of  a 
power,  will  be  dispensed  with.  And,  therefore,  it  has  been  determined, 
that  where  a  power  of  leasing  is  given  generally,  provided  the  ancient 
rents  be  reserved,  lands,  which  w^ere  not  ocfore  in  lease,  may  be  demised. 
8ee  Cwnbetford's  ease,  2  Kol.  Abr.  263.  Walker  v.  Wakenum,  1  Ventr.  294. 
*2  Lev.  150.  3  Keb.  597.  Winier  v.  Loteday,  1  Ld.  Raym.  2»17.  Com.  87. 
1«  Mod.  147.  Goodtitle  v.  Funacan,  Dougl.  565.  But  a  power  may  be 
taken  to  be  special,  and  not  allowed  to  extend  to  all  the  property  com- 

J)rised  in  the  deed  wherein  the  power  is  given,  if  such  appears  to  have 
)een  the  intention  of  the  parties.     Mouni}oy*s  case,  5  Co.  S  b.    And  sse 
the  case  of  Bagoi  v.  Oughion,  8  Mod.  249.   Fort.  f\32.  where  the  power 
was  to  lease  **  all  or  any  part  of  the  premises,  at  such  yearly  rents  or 
more  as  the  same  are  now  let  at ;"  and  it  was  held,  that  the  mnnsion* 
house  and  the  demesne  lands  which  were  never  leased  before,  could  not 
he  demised  under  tiiis  power.    8  Mod.  249.    Fort.  S32.    Et  vid.  Lord 
Mansfield's  observations  on  this  case  in  Dongl.  573,  574.    So  in  Pomcroy 
V.  Portington,  S  T.  R.  665.  where  a  man,  by  his  will,  devised  his  ebtate 
in  strict  settlement,  and  gave  a  power  to  lease  all,  or  any  of  the  said 
manors,  messaages,  lands,  tenements,  and  hereditaments,  for  lives  or 
years,  so  as  the  usual  rents  were  reserved ;  tlie  tenant  for  life  made  a 
lease  of  tithes,  which  had  never  been  let  before,  Imt  had  always  been  occu- 
pied by  the  possessor  of  the  estate  :  it  wns  determined  that  this  lease  was 
void,  because  it  was  not  the  intention  of  the  pai'ties  that  the  power  of 
ieasiDg  should  extend  to  the  tithes,  they  never  having  been  leased  before. 
Et  via.  ace.  Doe  v.  Haicombe,  7  T.  R.  713.     Foot  v.  Marriott,  3  Vin.  Abr. 
429.  pi.  9.    And  see  tlie  late  case  of  Doe,  d.  Bartlett  v.  Rcndle,  3  Maul. 
&  8.  90.  in  which  tbe  court  observed,  that  where  it  can  be  collected  from 
tbe  nature  of  the  property  never  before  demised,  or  from  the  character 
of  the  parties  to  whom  the  power  is  given,  as  in  the  case  before  the 
court,  of  trustees,  who  were  not  intended  to  have  any  beneficial  interest 
.  for  themselves,  or  from  any  other  circumstances,  tliat  the  power  was  not 
intended  to  go  beyond  what  had  before  been  demised,  it  will  be  confined 
to  that  properly.    3  Maul.  &  S.  105—107.   There  are  cases,  however,  in 
which  parts  of  the  estate  never  leased  have,  in  favor  of  tbe  supposed  in- 
tention, been  considered  to  be  within  powers,  requiring  the  ancient  or 
usual,  or  present  rents  to  be  reserved.    See  Cumbet ford's  case;  hValker  v. 
IVak^mim;  Winter  v.  Loveden;  and  Goodtitle  v.  Funacan,  cited  8upra« 
But  in  all  these  cases  the  intention  of  the  parties  is  to  govern  ;  and  tliat 
intention,  to  be  fairly  collected  from  the  whole  instrument,  is  the  only 
guide  to  tlte  true  constrnction  of  the  power.    See  Sugd.  Pow.  576. 
Doe,  d.  Bartlett  v.  Rendle,  supra. 

3d.  As  to  the  time  when  the  lease  is  to  commence,  whether  in  possession 
or  reversion : — A  lease  may  be  considered  as  reversionary  in  two  senses : 
In  the  largest  sense,  that  is  said  to  be  a  lease  in  reversion  which  is  to  com- 
mence on  a  future  day.    In  a  more  copBned  sense  of  the  term,  it  signifies 
a  lease  to  begin  from  the  determination  of  a  lease  in  being;  and  the  usual 
construction  of  the  term  *'  lease  in  reversion"  in  powers,  is  a  lease  to  com* 
mcnce  after  the  end  of  a  present  interest  in  being,  and  not  a  lease  to  com- 
mence after  a  future  day.  1  Comb.  38.  Per  Holt.  Cart.  14. 23.  2  IiUtst.  383. 
In  aH  well  drawn  powers  of  leasing,  where  it  is  intended  that  a  lease  in 
reversion  may  be  granted,  it  is  expressly  declared  so ;  and  if  a  reversionary 
lease  is  not  to  be  granted,  it  is  expressly  declared  tliat  the  lease  shall  be 
made  to  take  effect  in  possession,  and  not  in  reversion,  or  by  way  of  future 
interest.    But  where  we  estate  is  in  liand,  a  general  power  to  lease  for 
a  certain  number  of  years,  without  expressing  the  time  when  such  leases 
•re  to  commence,  authorises  leases  in  possession  only,  and  not  in  reversion 
«r  in  fmiwo.    CmaUess  of  Sussex  v.  fVroth,  Cro.  Elia.  5.    S.  C.  cited  6  Co. 
JSa.  nom.  Leaper  v.  Wroth,  Shecomb  v.  Hawkin,  Cro.  Car.  118.   1  Brownl. 
1481.    Yelv.  222.  nom.  Slocomb  v.  Hawkins,    And  even  where  the  estate 
is  in  lease,  if  the  power  is  expressly  to  lease  in  possession,  a  lease  in  re- 
▼crsion  cannot  be  granted.    Opy  v.  Thomasivs,  i  Lev.  267.    Rajrm.  132. 
&  Keb.  778. 910.    1  Sid.  260.    2  Ld.  Raym.  7Vi.    And  it  seems  doobtfvl 
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whether  a  lease  in  reversion  would  be  supported  under  a  general  {M>wer, 
altliouj^h  the  estate  was  in  lease  at  the  time  of  the  settlement,  unless  there 
were  some  direct  evidence  of  the  intention  of  the  parties,  as  in  tbe  case 
of  CovaUryy.  Coventry y  1  Corah.  312.    "Where  a  power  expressly  enables 
a  person  to  make  leases,  as  well  in  possession  as  in  reversion,  a  lease  ia 
rcvmion  will  then  be  good.     Wluilodu^s  ease,  8  Co.  67.    And  ander  a 
power  to  lease  not  exceeding  a  given  number  of  years /rom  the  time  V 
making f  a  lease  in  reversion  may  be  granted.    See  Harcourt  v.  Ptk^ 
1  And.  273.    2  Ld.  Raym.  1000.    Sugd.  Pow.  584.    But  althoa^  a 
power  enable  a  man  to  make  leases  in  reversion,  as  well  as  in  poesessioo, 
yet  ho  cannot  make  a  lease  in  possession,  and  another  lease  in  revenioo 
of  the  same  laud  ;  but  his  power  to  make  leases  in  reversion,  shall  be  coo- 
lined  to  such  land  as  was  not  then  in  possession.     Winter  v.  iMrednfy 
1  Com.  36.  Per  Holt    And  the  very  same  expression,  ''lease  in  rever- 
sion,*' may  have  a  diflferent  signification  in  the  same  conveyance ;  bemg 
applied  to  a  lease  for  life,  it  sludl  be  intended  of  a  concurrent  lease,  or 
a  lease  of  the  reversion,  viz.  a  lease  of  that  land,  which  is  at  the  same 
time  under  a  demise,  and  then  it  is  not  to  commence  after  tbe  end  of  the 
demise,  but  has  a  present  commencement,  and  is  concurrent  with  the 
prior  demise,  and  this  construction  is  imperiously  called  for,  as  a  lease 
for  life  cannot  be  made  to  commence  at  a  future  day  {IVbitlock*t  cwr, 
8  Co.  69  b.) ;  but  being  applied  to  a  lease  for  years,  it  shall  be  intended 
of  a  lease  which  shall  take  its  effect  after  the  expiration  or  determination 
of  a  lease  in  being.    1  Comb.  39  b.  Per  Holt.  With  respect  to  concurrent 
leases,  it  is  observable,  that  a  chattel  lease  ma^  be  granted  pendlDg  a 
prior  subsisting  one,  provided  it  be  within  the  limits  of  the  power,  ud 
provided  it  give  no  beneficial  interest  during  the  continnance  of  the  sub- 
sisting lease ;  but  so  long  as  there  is  a  freehold  lease  im  esuy  a  second 
freehold  lease  cannot  be  granted.    The  right  of  granting  a  second  chattel 
lease  was  settled  in  Read  v.  Nadiy  1  Leon.  148,  and  is  recognized  as  law 
in  G^odtiile  v.  FunacaHf  Dougl.  3d  ed.  572 :  but  a  second  tret  hold  lease 
cannot  be  granted,  because  it  must  be  to  take  effect  infuturoj  and  a  free- 
hold cannot  be  conveyed  unless  it  is  to  take  effect  inpre$enti.  2  Wils.  166. 
If  a  lease  therefore  were  granted  for  lives,  no  further  lease  could  be 
granted  till  that  lease  were  determined ;  not  a  chattel  lease,  because  tbe 
power  does  not  admit  of  the  same  premises  being  under  a  chattel  and  a 
freehold  lease  at  the  same  time ;  nor  a  freehold  lease,  because  that  would 
be  to  commence  in  fiUuro  s  whereas,  if  there  were  a  chattel  lease  for 
ninety-nine  years,  determinable  upon  three  lives,  and  one  of  those  lives 
were  to  drop,  a  second  chattel  lease  for  a  new  life,  in  addition  to  tbe 
other  two,  might  be  granted  during  the  continuance  of  the  first.    Wheo- 
ever  a  life  therefore  dropped,  there  would  be  this  essential  dlffereooe 
between  a  freehold  and  a  chattel  lease,  that,  upon  the  former,  no  new 
life  could  be  added,  unless  the  termor  would  surrender  the  first  lease ; 
whereas,  upon  the  latter,  a  new  life  might  be  added  without  any  such 
surrender.    In  the  one  case,  therefore,  an  important  advanta^  would 
accrue  to  the  reversioner  or  remainder-man,  if  the  tenant  for  life  and  tbe 
person  entitled  to  tbe  first  lease  could  not  agree  upon  a  surrender;  in  tbe 
latter,  such  advantage  would  be  wholly  lost.    Koe,  d.  Brune  v.  PrideaMz, 
10  East.  ] 84, 185.    Sed  vide  Sugd.  Pow.  600.    It  was  formerly  held,  that 
a  lease  made  to  commence,  from  tlie  day  of  the  date  tliereof,  was  sT  lease 
in  reversion ;  but  tliis  doctrine  has  been  altered  by  the  determination  m 
the  case  of  Pugh  v.  Duke  qfLeedSy  in  which  it  was  held,  that  '^  from^mijEht 
mean  either  inclusive  or  exclusive ;  and  that  t^e  parties  necessarily  under- 
stood and  used  it  in  that  sense,  which  made  their  deed  effectual;  and, 
tlierefore,  that  a  lease,  '^  to  hold  from  the  day  of  the  date,"  was  a  valid 
lease,  under  a  power  to  lease  in  possession  only.  Cowp.  714.  Et  vid.  Rez 
V.  Inhabitants  of  GanUingay,  3  T.  R.  513.    Ex  parte  FalUm^  5  T.  R.  S83. 
Dowling  V.  FoxaU,  1  Ball.  &  B.  193.    Where  a  lease,  which  is  dated 
back,  and  on  tlie  face  of  it  appears  to  commence  in  fuhLro,  viras  not  in 
truth  executed  till  at  os  after  tiie  time  when  it  was  expressed  to  commence, 
in  such  case,  the  lease  is  a  valid  execution  of  the  power,  and  may  be  sop- 
ported  as  a  lease  in  possession :  for  a  deed  takes  effect  from  its  execa- 
tion,  and  not  from  the  date  of  it,  and,  therefore,  if  the  time  of  tfaeexeco- 
tion  can  be  proved,  the  lease  cannot  be  defeated,  Camj^eU  v.  I/wA, 
Ambl.  740.  Doe  v.  Day,  laEast.  427.  Hall  v.  Cozenoce,  4  East.  477;  and 
extrinsic  evidence  is  admissible  to  shew  when  the  lease  was  actually  exe- 
cuted. Doe  V.  RobeoH,  15  East.  32.  Sugd.  Pow.  589.     In  regard  to  leases 
in  reversion,  it  has  been  decided,  that  where  the  lease  is  to  take  effect 
In  possession,  it  wUl  be  good,  aHhough  the  estate  is  in  the  possessioa  of 
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tnniitB  from  year  to  Tear,  or  at  wQl,  provided  tbey,  at  the  time  the  lease 
is  granted,  receive  directions  to  pay  ueir  rent  to  the  lessee.  Goodtitle  v. 
Ftmacamf  Dongl.  565.  And  it  seems,  that  an  actual  lease  under  the  power, 
if  in  fact  given  np  at  the  time  of  the  execation  of  the  new  lease,  might 
be  presumed  to  be  sarrendered  in  support  of  the  new  lease,  and  at  least 
in  a  bon&fide  case  where  the  lessee  is  in  nature  of  a  purchaser,  equity 
would  reueve  against  the  want  of  a  surrender.  Campbell  v.  Leaehy  sapra. 
And  if  the  new  lease  be  made  to  the  person  in  possession  under  the  old 
lease,  it  will,  without  any  actual  surrender,  operate  as  a  surrender  in 
law  of  the  old  lease,  and  so  no  objection  on  this  head  will  lie  to  the  new 
lease.  But  where  the  second  lease  does  not  pass  all  the  interest  which 
it  puiports  to  grant,  as  if  it  be  void  because  the  best  rent  was  not  re- 
aerved,  there  it  will  not  operate  as  a  surrender  of  the  prior  term  ;  nor  is 
it  material  that  tlie  first  lease  is  cancelled,  for  cancellation  at  this  day 
will  not  amount  to  a  surrender  in  law  of  a  lease.  Roe  v.  Archhiahop  «f 
CoHterkwry^  6  East.  86.    Sugd.  Pow.  589—591. 

4th.  As  to  tiie  duration  of  the  lease :— The  usual  practice  is  to  restrain 
tenants  for  life  from  making  leases  for  a  longer  term  than  twenty-one 
years,  except  in  those  countries  where  lands  are  usually  let  for  lives,  and 
there  the  tenant  for  life  is  allowed  to  grant  leases  for  one,  tvio,  or  three 
lives.    In  WhUUcHeB  com  it  was  laid  down  and  agreed  to  by  the  whole 
court,  tiiat  under  a  power  to  make  an  estate  for  three  lives,  the  donee 
cannot  make  a  lease  for  ninety-nine  years  determinable  upon  three  lives. 
Bnt  a  distinction  was  taken  between  a  power  particniarizmg  the  species 
of  lease  to  be  granted,  and  a  general  power  not  specifying  the  kind  of 
leaue,  but  adding  a  restriction  to  limit  the  extent  of  the  lease,  as  a  power 
generally  to  make  leases^  with  a  proviso  that  they  sbonld  not  exceed  three 
lives  or  twenty-one  years ;  under  which  it  was  detennined,  that  the  donee 
might  make  a  lease  for  nmety-nine  years,  determinable  on  three  lives, 
because  the  power  was  absolute  and  mdefinite ;  and  the  proviso  of  cor- 
rection is  added,  that  the  lease  shall  not  exceed  three  lives  or  twenty -one 
years ;  which  clause  is  negative,  and  qualifies  the  generality  of  the  first 
proviso ;  and  a  lease  for  ninety-nine  years,  determinable  on  three  lives, 
does  not  exceed  three  lives,  althoagfa  in  trnth  it  is  not  a  lease  for  lives. 
8  Co.  69  b.  Rattle  v.  Popham,  Stra.  999.    Cunn.  102.    Et  vid.  S  Yes.  644. 
ChMrehmmt  v.  Harvey^  Ambl.  335.  Roe  v.  Prideaux,  10  East.  158.  A  power 
to  grant  leases  for  two  or  more  lives,  implies  an  authority  to  grant  them 
during  the  life  of  the  survivor.    Aliop  v.  Pine,  S  Keb.  44.    £t  vid.  Doe 
v.Hardwicke,  10  East.  549.    And  under  a  power  to  make  leases  for  three 
lives,  a  lease  to  one  for  three  lives,  or  to  three  persons  for  their  three 
lives,  will  be  equally  good.    See  Boitgh  v.  Haynes,  Cro.  Jac.  76.    Sngd. 
Pow.  60$.    But  the  lease  must  be  made  for  lives  in  ee$e,  Raym.  963. ; 
and  the  Uves  must  be  concurrent,  although  the  power  is  to  demise  '*  for 
one,  two,  or  three  lives,"  which  seems  to  import  succession.    Doe  v.  Hal' 
combe,  7  T.  R.  713.    A  power  to  make  leases,  provided  they  do  not  ex- 
ceed thirty-one  years,  or  three  lives,  will  warrant  a  lease  for  three  lives 
or  thirty-one  years,  whichever  shall  last  longest.    Commons  v.  Marshall, 
7  Bro.  P.  C.  111.    Before  closing  this  head,  it  may  be  observed,  that 
where  a  power  authorises  leases  for  any  given  term,  as  for  any  term  of 
yeaus  not  exceeding  twenty^ne  years,  a  lease  may  be  made  for  a  term 
certain,  with  a  proviso  determining  it  on  a  given  event,  at  tlie  option  of 
the  lessor.  Earl  qf  Cardigan  v.  Montague,  supra :  but  it  would  be  other- 
wise if  the  power,  as  is  sometimes  the  case,  requires  tlie  lease  to  he  for 
a  term  absolute.    Sugd.  Pow.  593.    So  if  the  power  be  to  lease  for  any 
given  term,  as  for  twenty-one  years,  without  saying  for  any  term  not  ex» 
eeaihsg  the  maaber  ^  years,  yet  a  lease  may  be  made  for  a  less  term. 
laherwQod  v.  Oldknaw,  3  Maul.  Sc  S.  382. 

5th.  As  to  the  rent :— Where  a  settled  estate  has  been  usually  let  on 
lives,  which  is  generally  the  case  in  Ireland,  the  common  power  of  leas- 
ing Is  upon  fines,  which,  as  the  lives  or  leases  drop,  are  considered  among 
the  annual  profits.  1  Burr.  121.  Bnt  this  practice  prevails  only  in  a  few 
comities  in  Enaland,  and  the  power  of  leasing  commonly  introduced  into 
settlements  ot  estates  in  this  country,  requires  the  b^t  rent  to  be  re- 
served, and  expressly  prohibits  the  takmg  of  a  fine.  Whether  the  best 
rent  is  reserved,  is  a  question  to  be  decided  by  a  jury.  Sugd.  Pow.  60S. 
£t  vid.  Roe  v.  Archbishop  ^  York,  6  East  86.  Doe  v.  LXoyd,  3  Esp.  Rep. 
78.  If  the  best  rent  is  reserved,  the  tenant  agreeing  to  lay  out  money 
in  improvements  is  not  material.  See  Shannon  v.  Bradstreet,  1  Rep.  T. 
Redesdale,  St.  CampbeU  v.  Leaeh,  supra.  Doe  v.  Bettison,  12  East. 
305.    But,  it  seems,  that  although  the  rent  reserved  be  the  full  value 
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of  theJandy  yet  if  satisfactory  evidence  could  be  prodaced  toa  jorr,  that 
a  tenant  was  willing  to  give  an  additional  rent  in  lien  of  the  money  asrreed 
to  be  laid  out  in  improvements,  the  lease  could  not  be  supported.  *  HVi^M 
V.  Smith,  5  Esp.  iiOS.  It  is  not,  however,  sufficient  to  impeach  a  bmAfde 
lease  without  a  fine,  at  a  rent  which  the  jury  find  a  fair  rent,  that  the 
tenant  for  life  had  offers  of  higher  rents  from  other  persons  whose  respon- 
sibility could  not  be  disproved :  for  in  the  exercise  of  snc h  a  power 
where  fairly  intended,  and  no  fine  or  other  collateral  consideration  is 
taken  by  the  tenant  for  life  leasing  under  the  power,  or  injurious  par- 
tiality manifestly  shewn  by  him,  in  favour  oi  the  particular  lessee^  there 
ought  to  be  something  extravagantly  wrong  in  the  bargain  to  set  it  aside 
on  this  ground;  for  in  the  choice  of  a  tenant  there  are  many  things  to  be 
regarded  besides  the  mere  amount  of  the  rent  offered.  Doe,  d.  Lavfoit 
V.  RadcHffej  10  East.  S78.  Where  from  the  quantity  and  natuie  of  the 
property  demised  it  cannot  be  ascertained  whether  the  best  rent  is  re- 
served, tlie  lease  will  be  void.  Sogd.  Pow.>605.  Earl  qf  Cardigan  r, 
Montaguey  Ibid.  Anp.  No.  9.  (S).  Formerly  powers  of  leasing  reqnired 
the  ancient  or  usual  rent  to  be  reserved,  but  at  the  present  day,  we  have 
seen,  tliis  practice  is  exploded.  Where,  however,  such  a  term  is  intro- 
duced, the  better  opinion  is,  that  as  a  general  rule,  the  rent  reserved  at 
the  time  of  the  creation  of  the  power,  where  a  lease  was  then  in  being,  or 
last  before  it,  where  no  lease  was  then  in  being,  is  the  rent  to  which  the 
power  most  be  taken  to  refer.  Sugd.  Pow.  607.  But  it  is  no  objection 
that  tnore  than  the  ancient  rent  is  reserved  (3  Ch.  Ca.  78.  £t  vid.  Doe^ 
d.  Neumham  v.  Creed,  4  Maul.  &  S.  371.),  nor  that  heriots  or  other  eas««l 
and  accidental  services,  which  have  been  usually  rendered,  are  »oi  reserved 
by  the  lease  under  the  power.  Bough  v.  Uaifnes,  Cro.  Jac.  76.  Mo.  759. 
Supra,  44  b.  p.  41^0.  Coventry  v.  Coveniryy  1  Comb.  312.  Bnt  if  the 
taxes  were  formerly  paid  by  the  tenant,  a  reservation  of  the  ancient  rent, 
without  a  covenant  by  the  lessee  to  pay  the  taxes,  will  not  be  good.  Eori 
of  Cardigan  v.  Montague,  Sugd.  App.  No.  9.  (8).  Goodtitte  v.  Futneamp 
Dongl.  565.  But  where  a  power,  requiring  the  best  rent,  also  required 
that  no  power  should  be  given  to  any  lessee  to  commit  waste,  and  that 
the  lease  should  contain  usual  covenants,  it  was  held,  that  a  lease  was 
good,  though  the  lessor  covenanted  to  do  part  of  the  repairs,  and  in  case 
of  neglect  the  tenant  vras  authorised  to  do  them,  and  deduct  the  expence 
out  ot  the  rent  \  and  tliough  the  lessor  covenanted,  in  consideration  of  a 
large  sum  to  be  laid  out  by  the  lessee  in  the  repair  of  the  premises  io  the 
first  instance,  to  renew  during  his  (the  lessor's)  life,  at  the  request  of  the 
lessee,  his  executors,  Sec.  on  the  same  terms ;  because  tliis  covenant  only 
bound  the  lessor  himself,  and  if  the  best  rent  were  not  reserved  upoa 
such  renewal,  the  lease  would  be  void  against  the  remainder-man.  Aoe^ 
d.  Bromley  v.  Bettison,  12  East.  S05.  Where  a  power  was  given  by  will 
to  a  tenant  for  life  to  make  leases  of  lands  for  not  exceeding  sixty-one 
years,  ci^  the  usual  or  other  the  tnost  rents  ;  it  vras  held,  that  he  might  well 
lease  the  lands  upon  a  fine,  and  at  a  reserved  rent»  which  rent  exceeded 
the  rent  reserved  upon  a  former  lease  in  being  at  the  date  of  the  will, 
and  at  the  testator's  death,  and  opon  which  lease  the  then  lessor  had  alsa 
taken  a  fine.  Doe,  d.  Iseivnham  v.  Creed,  4  Manl.  6:  8.  571.  It  may  be 
further  observed,  that  the  word  '<  rent"  in  powers  of  leasing  is  construed 
to  mean  produce  as  well  as  money.  Campbell  v.  Ijeach,  Ambl.  740.  Bas- 
setVs  case,  cited  Ibid.  748.  With  respect  to  the  form  of  the  reservation,  it 
is  observable,  that  where  the  ancient  or  usual  rent  is  required,  the  rent 
must  be  reserved  as  formerly ;  as  where  gold  has  been  usually  reserved, 
silver  cannot  be  made  payable  in  lieu  of  it ;  or  if  it  were  commonly  paid 
at  four  days,  a  rcsei'vation  at  one,  two,  or  three  days,  would  be  vmd, 
nnless  the  power  require  the  yearly  aecnstoroed  rent  to  be  reserved ;  in 
which  case,  tlie  whole  rent  may  be  made  payable  at  one  time,  or  at  several 
periods,  6  Co.  38  a.  Campbell  v.  Leach,  supra.  Earl  of  Cardigan  ▼.  Mon- 
tague, Sugd.  Pow.  App.  No.  9. ;  but  a  difierence  of  words  is  not  mate- 
rial ;  therefore  a  lescrvation  of  eight  bushels  of  grain.  In  lien  of  a  quarter, 
is  good,  because  it  is  all  one  in  quality,  value,  and  nature.  Mnm^otf't 
ease,  6  Co.  :j  b.  3  Ch.  Rep.  75*  1  Burr.  121.  It  has  been  considered, 
that  two  several  farms  not  usually  let  together  could  not  be  joined  in  one 
demise,  with  a  reservation  of  one  and  the  same  rent,  nor  a  parcel  of  a 
farm  rendering  rent  itro  rat&,  5  Co.  5  b.  S  Ch.  Rep.  75.  Smith  v.  Trinder, 
Cro.  Car.  t^.  But  however  that  may  be,  it  is  clear,  that  the  mere  cir- 
cumstance of  the  rent  bdug  reserved  out  of  the  land,  and  recent  ira- 
provements  on  it  by  building,  will  not  vitiate  the  lease,  although,  as  it 
has  been  ai-gued,  part  of  the  rent  issues  out  of  the  buildings*    Rtad  v. 
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Xetske,  1  Leon.  147.    Sagd.  Pow.  610, 611.    The  rent  to  be  paid  sbonldy 
in  strictness,  be  specified  in  tbe  lease;  bat  although  the  reseiration  be 
made  in  the  very  words  of  the  power,  without  stating  the  snm  in  parti- 
mlar,  it  will  be  sufficient  if  it  have  reference  to  some  standard  by  which 
the  rent  can  be  ascertained  with  certainty,   Lewmm  v.  Pig^t,  3  Ch. 
Hep.  61.  et  vid.  Audky  v.  Audley^  3  Ch.  Rep.  83.    Shannon  t.  Bradstreet^ 
1  Rep.  T.  Redesdale,  59. :  but  if  the  reservation  be  vagne  and  indefinite, 
and  not  easily  reducible  to  a  certainty,  the  lease  will  be  'void.    Sagd. 
Pew.  6^1,  612.    Therefore  a  reservation  in  the  words  of  the  power,  as 
ike  best  improved  rent^  or  the  ancient  and  aecnstomable  rents,  will  be  invalid. 
S€C  Orbyv,Mohimy  2Vem.  531.  54f.    Prec.  Ch.  257.    2  Freem.  $91. 
3  Cb.  Rep.  56.    Eer  ▼.  Duke  ^Roxberghe,  S  Dow.  189.    Wliere  the  rent 
i»  required  to  be  reserved  at  particular  days,  it  must  be  reserved  accord- 
ingly ;  but  where  merely  the  best  yearly  rent  is  required  to  be  reserved, 
it  may  be  made  payable  quarterly,  or  half  yearly.    Campbell  v.  Leach, 
Ambt  740.     6  Co.  38  a.     Earl  qf  Cardigan  v.  Montague,    supra.      It 
seems  clear  that  the  rent  cannot  be  reserved  e^er  tbc  day  appointed 
(^LMdkw  v.  Beekwithy  Al.  90.),  nor,  as  it  should  seem,  before  the  day,  as 
that  would  have  a  tendency  to  benefit  the  tenant  for  life,  at  the  expense 
of  the  remainderman.    Sugd.  Pow.  615.    With  respect  to  rent  reserved 
for  lands  within  the  power,  and  for  lands  not  within  the  power,  Mr.  Sag- 
den  observes,  that  the  cases  seem  to  esmblish  this  principle :  where  an 
entire  gross  sum  is  reserved  generally,  and  part  of  the  lands  arc  not 
compriMd  in  the  power,  or  being  comprised  in  the  power,|  are  not  duly 
demised,  the  power  is  badly  executed,  although  the  rent  upon  an  appor* 
tionjnent  would  be  sufficient  for  both  estates.    See  How  v.  Whitfield, 
1  Ventr.  339.    t  Jo.  110.    2  Show.  67.    Earl  of  Cardigan  v.  Montague, 
snpra.    But  where  a  rent  is  reserved  according  to  the  quantity,  or  pro- 
dace,  as  the  tenth  of  the  produce  of  every  mine,  or  40f.  an  acre,  or  the 
like,  there  although  the  demise  is  joint  in  terms,  and  part  is  not  well 
demised,  or  not  comprised  in  the  power,  yet  it  shall  hold  good  as  to  the 
lands  comprised  in  the  power,  and  duly  demised.    See  Campbell  v.  Leach, 
S  Ch.  Rep.  68,  69.    Sugd.  Pow.  619,  6S0.    Where  there  is  a  distinct  re- 
servation of  a  particular  sum  in  respect  of  the  lands  comprised  in  the 
power,  that  constitutes  a  several  demise,  and  no  objection  can  be  rai.sed 
to  the  execntion  of  the  power.    Ibid.  6%1.    KnighVs  case,  6  Co.  54  b. 
And  see  the  late  case  of  Doe,  d.  Barllett  v.  Rendle,  where,  under  a 
devise  of  lands  to  trustees  and  their  heirs,  in  trust  to  the  use  of  W.  B.  B. 
and  his  first  and  other  sons  in  strict  settlement,  remainder  to  I.  B.  and 
his  first  and  other  sons  in  strict  settlement,  with  power  to  the  trustees 
from  time  to  time  during  the  minorities  of  the  persons  to  whom  the  pre- 
mises should  descend,  and  to  any  tenant  for  life,  to  grant  any  lease  of  all 
or  any  part  of  the  lands  so  limited,  so  as  there  be  reserved  the  ancient  and  accus' 
tamed  yearly  rent,  t^c, :  it  was  held,  that  a  lease  by  W.  U.  B.  of  part  of  the 
lands  devised,  in  several  parcels,  in  one  of  which  parcels  were  included, 
together  with  lands  anciently  demised,  two  closes  never  before  demised, 
at  one  entire  rent,  viz.  the  ancient  rent  for  that  part  which  had  been  an- 
ciently demised,  was  void,  for  the  whole  of  the  lands  included  in  that  par- 
cel* as  well  the  lands  never  before  let  as  those  anciently  let :  but  it  seems 
to  be  good  as  to  the  other  parcels,  which  contained  onl^  lands  anciently 
demised,  and  on  each  of  which  there  was  a  several  reservation  of  the  ancient 
rent.    3  Maul.  &  S.  99.    It  is  also  observable,  that  where  lands  of  which 
the  lessor  was  seised  in  fee,  and  also  lands  over  which  he  had  a  power  of 
leasing,  are  comprised  in  one  lease  at  an  entire  rent,  though  the  lease, 
after  the  death  of  the  lessor,  will  be  void  as  to  tlie  lands  subject  to  the 
power,  yet  it  vrill  remain  good  as  to  the  lands  in  fee ;  for  the  rent  may 
be  apportioned.    See  Doe,  d.  Faughan  v.  Meyler,  t  Maul.  &  S.  276.  With 
respect  to  the  persons  to  whom  the  rent  should  be  reserved,  it  is  usual, 
in  powers  of  leasing,  to  express  that  the  rent  reserved  shall  be  incident 
to,  and  go  along  with  the  reversion  and  inheritance  of  the  estate  demised, 
and  in  well-drawn  leases  under  powers,  the  rent  is  accordingly  reserved 
to  the  tenant  for  life,  and  after  his  decease  to  the  person  or  persons  who 
shall,  for  the  time  being,  be  entitled  to  the  reversion  and  inheritance  of 
the  premises  under  the  instrument  creating  the  power.    Sugd.  Pow.  691. 
But  a  reservation  to  the  tenant  for  life,  exercising  the  |)uwer,  ''  his  heirs 
and  assigns,"  is  a  good  reservation,  for  those  words  mean  of  necessity 
the  person  to  whom  the  inheritance  shall  go.     IVhitloek^s  case,  8  Co.  69  b. 
Hotley  V.  Seat,  Loft.  316.    Dongl.  57^,    Campbell  v.  Leach,  supra.    So 
a  reservation  of  rent  generally  dorin;^   the    term,   witliout   saying  to 
whom,  will  be  good  and  cfiectual  in  law ;  and  in  fi'hitlock^s  case  it  was 
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ajp'eed,  tliat  thu  was  the  most  clear  and  sure  way^  and  tfie  law  will  make 
the  distribution.  Sogd.  Pow.  621.  But  it  is  observable^  that  oodera 
power  to  lease,  rendering  such  rent  as  the  donee  shall  think  fit^  no  rcat 
whatever  need  be  reserved.    Talbot  v.  Tippety  Skin.  427. 

6th.  As  to  the  clauses  and  covenants: — In  powers  of  leasing^  besides 
the  reservation  of  the  best  rent,  it  is  usually  required  that  the  lessee  cove- 
nant for  payment  of  the  rent  fsee  1  Burr.  125),  that  a  claaae  be  inserted 
/or  re-entry  in  default  of  payment  (see  Hotley  v.  Scoitj  Loft*  316.  RerM  t. 
Kinf(,  For.  Excheq.  Rep.  19.  Coxe  v.  Day,  IS  East,  118.  Ihte^  d.  Votigkak 
T.  Meyler,  2  Maul.^ic  S.  276.),  that  the  k»see  be  not  made  dispunishable  of 
waste  {Campbell  v.  Leach,  Ambl.  74().)t  tuid  tliat  he  execute  a  counterpart 
of  thr  lease ;  and  if  any  of  these  conditions  be  not  complied  with,  the  lease 
will  be  void.  Sugd.  Pow.  623.  And  it  seems,  that  the  circumstances  usually 
made  requisite  in  powers  of  leasing,  roust  be  considered  as  implied,  ai- 
iliongh  not  expressly  required.  TayUr  v.  Hordtf  1  Burr.  135.  IVbere, 
however,  the  power  does  not  require  any  particular  covenants,  a  lease  un- 
der the  power  will  be  valid,  though  it  does  not  contain  the  sane  cove- 
nants as  were  inserted  in  the  former  leases,  if  they  are  npon  the  wbole 
equally  beneficial  as  the  former.  Goodlitle  v.  Funacan,  Dougl.  565.  £«ri 
»/ Cardigan  v.  MtnUague^  supra.  It  may  be  further  observed,  that  where  a 
power  expressly  requires  the  lease  to  contain  usual,  or  usual  and  reason* 
able  coveuantS|  or  the  like,  unless  the  covenants  contained  in  the  fonner 
leases  are  inserted  in  the  new  leases,  they  cannot  be  sustained.  See  Evl 
of  Cardigan  v.  I\iontague^  supra.  8  Ch.  Kcp.  76.  Jones  v.  Vemeyy  Witles, 
^69.  Doe  v.  Sanihamy  1  T.  K.  705.  12  East,  309.  And  the  constrnction 
is  the  same  upon  any  word  tantamount  to  the  word  covenants,  as  **  boon.«," 
or  the  like.  Earl  of  Cardigan  v.  Montague,  supra.  It  is  also  to  be  ob- 
served, tliat  the  covenants  entered  into  by  the  Irsxee  with  the  douce  of 
the  power,  his  heirs  and  assigns,  will,  under  the  32  H.  8.  c.  34.  cnnre  to 
the  remainder-man,  who  may  maintain  an  action  on  them.  Sugd.  Puw. 
630.     Isherwood  v.  Oldknow,  3  Maul.  Sc  S.  3li2. 

It  remains  to  observe,  that  where  the  terms  of  the  power  are  rom* 
plied  with,  it  is  no  objection  that  the  lease  is  «{ranted  in  trust  for  the  lessor 
himself,  for  that  is  a  question  merely  between  the  parties.  TiYsoa  t. 
Sewdly  1  Bl.  Rep.  61.  Eurl  of  CariUgun  v.  MontaguCy  i»upra.  Taylor  v. 
Horde f  1  Burr.  60.  But  where  a  tenant  for  life  makes  a  lease  not  war- 
ranted by  his  power,  it  is  absolutely  void,  as  to  the  person  in  i-emainder  or 
reversion,  and  not  merely  voidable :  and,  therefore,  no  acceptance  of 
rent  by  the  remainder-man  can  set  it  up.  Jones  v.  Verwjfy  supra.  D^ 
▼.  Watts,  7T.  R.  83.  The  acceptance  of  rent,  however,  as  rent,  nay 
operate  as  an  admission  by  the  rcmauidcr-man  that  the  lessee  is  his  tenant, 
and  in  that  case  he  will  be  entitled  to  notice  to  quit.  And,  under  sooie 
circumstances,  equity  would  compel  the  remainder-man  to  grant  a  new 
lease.    See  Roe  v.  Prideaux,  10  East*  1.^3.     Ant.  p«  88.  n.  (12B). 

With  respect  to  equitable  relief  in  the  case  of  a  defective  execution  of 
a  power  to  lease,  it  is  clear,  that  in  the  construction  of  powers  origimdlf 
in  their  nature  legal,  courts  of  equity  must  follow  the  law,  be  the  oonsi- 
deration  ever  so  meritorious ;  for  instance,  powers  to  a  tenant  in  tail  to 
make  leases  under  the  statute,  if  not  executed  in  tlie  requisite  form,  no 
consideration  ever  so  meiitorious  >^ ill  avail.    So  with  respect  to  powers 
tinder  the  civil  list  act,  powers  under  particular  family  iuUils;  as  in  the 
case  of  the  Duke  of  Bolton,  6iC.  equity  can  no  more  relieve  from  dtfccis 
in  them,  than  it  can  from  defects  in  a  common  recovery.     Per  I/»rii 
Mansfield,  Cowp.  267.    £t  vid.  ace.  AnoH,   2  Freem.  224.     But  tbe  ma- 
terial question  to  be  considered,  is,  whether  equity  can  relieve  against  a 
defective  execution  of  the  usual  power  of  leasing  in  settlements.    As  to 
which  Mr.  Sugden  observes,  that  the  rule  seems  to  be  tliis :   tliat  where 
there  is  no  fraud  on  the  remainder-man,  as  where  tlie  former  lease  is  abaii- 
doned,  although  not  actually  surrendered,  or  there  is  merely  a  defect  in 
the  mode  of  the  execution  of  the  power  ;  for  example,  only  one  witness 
where  two  were  required,  or  a  seal  be  wanting,  or  the  like  -.  in  all  these 
cases  it  should  seem  that  if  the  lessee  is  in  the  nature  qfa  purchaser,  equity 
will  relieve  against  the  defective  execution  of  a  power,  see  Shanncn  v. 
Bradstrcei,  I  Sch.  &  Lef.  52.     Doe  v.  Il'tlltr,  7  T.  R.  478.    Willcf,  170. 
13  Ves.  576 :  but  where  the  best  rent  is  not  reserved,  or  a  fine  is  paid 
contrary  to  tlie  terms  of  the  power,  or  the  lease  substantially  corouicoces 
in/uturo,  or  the  interest  of  the  remainderman  is,  in  otiier  respects  iO' 
vaded,  as  in  the  cases  of  Temple  v.  BaltingUus  (Finch.  275.),  Doe  y* 
$iandham  ( 1 T.  R.  705),  and  Sandham  v.  Medwin (Excheq.  2d  March,  1789\ 
there  it  seems  dear  that  equity  caunot  relieve.    Sugd.  Pow.  367, 36d. 
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SiraVard  v.  LMrd  Aldborough,  i  Ridgw.  P.  C.  -381.  CampbeU  Vi  Letuk^ 
Ambl.  740.  Sugd.  Pow.  App.  No.  IS :  nor  in  these  cases  can  any  line 
be  well  drawn  as  to  the  qnantum  of  excess  or  defect  in  the  execution  of 
the  power.  Therefore  a  lease  to  commence  the  day  after  the  date  of  the 
deed,  would  be  equally  bad  with  a  lease  to  commence  at  fifty  years  from 
tlie  date.  Sugd.  Pow.  368.  With  regard,  however,  to  the  effect  of  an 
excessive  execation  of  a  power  of  leasing,  it  is  observable,  that  where 
there  is  a  complete  execution,  and  something  ear  ahundtmii  added,  which 
is  improper,  there  the  execution  shall  be  good,  and  only  the  excess  void ; 
but  where  theire  is  net  a  complete  execution  of  a  power,  and  the  boun- 
daries between  the  excess  and  execution  ar6  not  distingoishable,  it  will 
be  bad.  Pfr  Sir  Thomas  Chirke,  2  Ves.  644.  £t  vid.l3  Ve8.576.  Thus, 
if  a  man  having  a  power  to  lease  for  twenty-one  years  lease  for  forty,  that 
will  be  good  in  equity  pro  tanto,  because  it  is  a  complete  execution  of  the 
power,  and  it  appears  how  much  he  has  exceeded  it,  ibid,  et  vid.  Parry 
V.  Brotm,  t  Freem.  171.  S  Ch.  Rep.  610.  Nels.  Ch.  Rep.  87.  Atum. 
S  Freem.  $24.  Barnard.  116.  Campbell  y,  Leachy  supra:  thongh  the 
excess  would  render  the  lease  void  at  law.  CampbeU  v.  Leach^  supra.  Roe 
Ym' PrideamXt  10  Elast.  158.  Wher«.',  however,  a  diaiinct  limitation  is 
BQpcfmdded,  it  will  be  merely  void,  and  will  not  itfect  a  prior  valid  ap- 
pointment, even  at  law ;  as  if  under  a  power  to  lease  for  twenty-one 
years,  a  lease  be  accordingly  made  for  twenty-one  year9,  and  by  the  same 
deed,  the  donee  limit  a  further  term  in  this  manner,  viz.  and  from  and  after 
the  term  ejoremid  for  one  year  more,  the  pbwcr  will  be  well  executed  by 
the  firvt  limitation,  and  the  excess  will  be  surplusa|;e  not  to  be  rcgarded« 
Fitaeg.  157.  2  Scb.  &  Lef.  332»  Commons  v.  Marshall,  7  Bro.  P.  C.  111. 
Sngd.  Pow.  546.  Where  a  tenant  for  life,  with  power  of  leasing,  grants 
a  lease  for  a  term  absolute,  without  referring  to  or  mentioning  his  power, 
as  the  lease,  if  it  be  supplied  out  of  his  interest,  would  expire  with  his  life, 
it  shall,  therefore,  operate  as  an  execution  of  the  power,  CampbeU  v. 
Ijeach^  supra,  et  vid.  10  Mod.  36 :  tliough,  if  a  lease  comprise  fee-simple 
estates  as  well  as  estates  subject  to  the  power,  it  seems  a  nice  question, 
whether  the  deed  shall  enure  by  fractions,  so  as  to  be  a  lease  out  of  the 
interest  as  to  the  fee-simple  lands,  and  an  appointment  as  to  the  rest.  See 
BibeU  v.  Dringhtmse,  Mo.  646.  Sugd.  Pow.  290,  e91.  On  the  other  hand, 
if  a  ten.int  for  life,  with  a  power  of  leasing,  refer  to  his  power,  and  in 
execution  of  it  grant  a  lease  to  a  person  having  an  existing  valid  lease, 
although  the  power  prove  to  be  kidly  executed,  yet  the  new  lease  shall 
not,  as  between  tlie  lessee  and  the  remainder-roan,  be  construed  to  have 
enured  out  of  the  estate  for  life  of  tlie  lessor,  because  under  that  con- 
struction, the  existing  valid  lease  would  be  merged  by  a  surrender  in  law, 
to  the  prejudice  of  the  lessee.  lioe,  d.  Earl  qf  Berkeley  v.  Archbishop  of 
York,  6  East.  86. 

With  respect  to  agreements  to  execute  a  lease :-— In  the  case  of  Harnett 
V.  Yielding,  where  a  roan,  with  a  power  of  leasing  for  twenty-one  years 
at  rack-rent,  agreed  to  execute  a  lease  for  twenty-one  years,  and  a  fur- 
ther lease  for  twenty-one  years  at  any  time  during  hi»  life,  consequently 
to  exccnte  a  lease  for  twenty-one  years,  whatever  might  be  the  increased 
Talue  of  the  property  at  the  time  of  the  lease  granted  ;  Lord  Redesdale 
considered  this  to  be  an  agreement  to  act  in  fraud  of  the  power,  aud  held 
that  the  purchaser  was  not  entitled  to  a  specific  performance  even  pra 
tanio.  2  Sch.  6c  Lef.  549.  But  Mr.  Sngden  ob3erves,  that  it  seems 
open  to  contend,  that  if  the  lessee  is  willing  to  take  such  a  lease  as  the 
party  can  grant  witliout  risk  to  himself  or  injury  to  the  remainder-man, 
eqnity  must  specifically  perform  the  agreement  pro  tanto.  Sngd.  Pow. 
347.  Treat.  Purch.  4th  edit.  177.  241.  But  where  the  party  cannot 
grant  the  lease  required  so  as  to  bind  the  inheritance,  the  court  will  not 
decree  a  specific  performance,  by  directing  an  invalid  lease  to  be  exe- 
cuted, which  might  incumber  and  embarrass  those  entitled  to  estates  in 
remainder.  EUard  v.  Lord  Uandaff,  1  Ball.  &  B.  241.  G'Routke  v.  Per- 
eieal,  2  Ball.  ^1^  B.  58.  And  generally,  where  a  man,  after  entering  into 
a  contmct  for  a  lease,  commits  a  felony,  equity  vrill  not  enforce  tlie  agree- 
ment. See  IVUlingham  v.  Joyce,  S  Ves.  168.  So,  if  the  tenant  has  treated 
the  land  in  an  unhusbandlike  manner,  and  has  been  guilty  of  various 
breaches  of  covenant,  for  which  the  lessor  had  a  right  of  re-entry,  the 
court  will  not  decree  a  specific  performance  in  his  favor.  HiU  v.  Barclay, 
1 8  Ves.  63.  Insolvency  also,  a«imitted  and  not  cleared  away,  is  a  weighty 
objection  to  a  specific  performance  of  an  agreement  for  a  lease.  Buckland 
Y.  HaU,  8  Ves.  9j.     O'Herliky  ▼.  Hedges,  1  Sch.  6c  Lef.  130.     And  it 
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feems  that  the  assignee  of  a  bankrupt  cannot  compel  a  landlord  speci- 
fically to  perform  an  agreement  to  grant  a  lease  to  tlie  bankmpt.  See 
fVeatheraU  v.  Geering,  12  Ves.  514.  Franklin  v.  Lord  Brownlow,  14  Ves. 
550.  And  it  is  also  observable,  that  a  lease  will,  in  eooity,  be  set  aside, 
where  it  has  been  obtained  by  surprise  or  fraud,  provided  tfiere  has  been 
no  laches;  See  Smyihy.  Smith,  3  Mad.  Rep.  75.  Bnt  though  on  a  bill 
for  the  ipecific  performance  of  a  contract,  the  court  has  oflea  taken  great 
latitude  in  refusing  it ;  yet  when  a  party,  under  no  distress  or  incompe- 
tency, makes  a  contract,  it  must  be  a  very  strong  case,  to  iudace  a  court 
to  rascind  it.    lb.  89.H!^0 
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CHAP.  XXXIX. 


SAME    SUBJECT. 


OF  EXCUANQE. 


V/F  what  things  an  eschauge  (a)  may  be  made  (which  was  ^0  b* 

-  .      -  •        V  •    ^     .  1   t.  Of  what  things  im 

a  conveyance  frequent  m  former  times)  is  to  be  seen  :  and  exchange  may  be  made^ 
herein  many  things  are  to  be  observed.  (Hob.  4i.) 

First,  that  the  things  exchanged  (a)  need  not  to  be  in  esse  The  things  exdumged 
at  the  time  of  the  exchange  ipade.    As  if  I  grant  a  rent  iketimeofexehiange. 
newly  created  out  of  my  lands  in  exchange  for  the  manor  of  (^1^  E«  ^-  ^^*^'  ^^* 

Tx  ,        ,  .    .  ,         ,  ,  3  E.  4.  10.  9  E.  4-  «!• 

llale^  this  IS  a  good  exchange  (I).  14U.  8.  so. 

(Post,  S66a.) 

Secondly,  (b)  there  needeth  no  transmutation  of  possession,  T^^rwMmatatumofps»' 

""      '^  ^  '  aetnim  not  requuUe  to 

and  therefore  a  release  of  a  rent,  or  estovers,  or  right  to  an  exchange. 

1      J     •  L  r      1      J     •  J  //^v  (^  J^ol.  Abr.  812.) 

land,  in  exchange  for  land,  is  good  (2).  (6)6  £.  56.    30  E.  1. 

Escb.  2.    7  H.  4.  34, 
3E.  4.  11. 

The  things  Cc^  exchanged  need  not  be  of  one  nature,  so  The  things  need  not  be 
.,  It  1  ^   X  •    1  1  <i/  ***  *"W  nature,  sa 

tney  concern   lands  or  tenements,    whereof  Littleton  here  as  they  concern  lauds 

speaketh.     As  land  for  rent  or  common,  or  any  other  inhe-  ^^^T^'l.    „«  * 

\Cj  7  l!..  4.  21.     V  E*.  «9f 

ritance  which  concern  lands  or  tenements,  or  spiritual  things^  56.   21  E.  3.  6. 
as  tithes,  &c.  for  temporal,  and  tenure  by  a  divine  service 
for  a  temporal  seignory.  Sec.     But  annuities  or  such  like 

(1)  Bat  in  one  of  the  books  cited      change.    See  9  E.  4.  21  .•— [Hargr. 
by  Lord  Coke,  the  opinion  id,  that      n.  4.  60  b.  (327).] 
both  of  the  things  exelian^ied  ought  (?)  See  as  to  this  Folb.  Paral. 

to  be  in  esse  at  the  time  of  the  ex-      3.1  a.  in  the  dialogue  on  exchanges. 

-^[flargr.  n.  5.  50  b.] 


(A)  An  exchange  is  defined  to  be,  a  matual  grant  of  equal  interests, 
the  one  in  consideration  of  the  other,  t  Bl.  Com.  323.  As  where  a  man 
is  seised  or  possessed  of  land  in  fee-simple,  fee-tail,  for  life,  or  years,  and 
another  is,  in  like  manner,  seised  or  possessed  of  other  lands,  and  they 
do  exchange  their  lands,  the  one  for  the  other.  And  in  this  there  is  a 
double  grant ;  for  each  of  them  grants  that  which  is  his,  to  tlie  other. 
Infra,  50  b*  It  appears  here,  and  from  the  many  precedents  of  deeds  of 
exchange  inserted  in  Mr.  Madox's  Formnlare,  that  this  mode  of  convey* 
ance  was  formerly  much  in  use,  thongh  it  ii  not  now  so  frequent.  The 
circumstances  requisite  to  an  exchange,  and  its  effect  and  operation,  will 
be  considered  in  tae  coarse  of  this  chapter.— [£d.] 
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Mhich  charge  the  person  only,  and  do  not  concern  lands  or 
tenements^  cannot  be  exchanged  for  lands  or  tenements  (»> 

MTTLETON.        ^ND  note,  that  in  exchanges  it  behoveth,  that  the  estatet 

[Scct.64.  50b.]    ^f^^^f^  j^^^  parties  have  in  the  lands  so  exchanged,  be  ejiw/; 

riie  «o  n  exchange,      for  if  the  one  willeth  and  grant  that  the  other  shell  have  his 

i^n^t^"^^  ^^^  ««  foe-tail  for  the  land  which  he  hath  of  the  grant  of 

ind  bt  tffMo^  im  ^hom*    the  other  in  foe-simple,  although  that  the  other  agree  to  this, 

yet  this  exchange  is  void,  because  the  estates  be  not  equal. 

51  b»  ** Although  that  the  other  agree  to  this,  yet  this  exchangt  ti 

toidJ*  The  agreement  of  the  parties  cannot  make  that  good 
which  tlie  law  maketh  void. 

LITTLETON.        ijj  ^he  same  manner  it  is,  where  it  is  granted  and  agreed 
[Sect.  65.  50b.]    i^twe^^  them,  that  the  one  shall  have  in  the  one  land  foe^aU, 

and  the  other  in  the  other  land  but  for  term  of  lifo;  or  if 
the  one  shall  have  in  the  one  land  foe-tail  general,  and  the 
other  in  the  other  land  foe-tail  special,  8sc.  So  always  it  be- 
hoveth that  in  exchange  the  estates  of  both  parties  be  equal, 
viz,  if  the  one  hath  a  fee-simple  in  the  one  land,  that  the 
other  shall  have  like  estate  in  the  other  land;  and  if  the  ont 
hath  fee-tail  in' the  one  land,  the  other  ought  to  have  the  Uke 
Bks  H  u  not  neceuary   estate  in  the  Other  land,  ^t.  and  so  of  other  estates.    But  it 

ikat  there  should  be  r      ik '* 

ifMmlity  in  value ;         is  nothing  to  charge  of  the  equal  value  of  the  lands ;  for  aiotU 

that  the  land  of  the  one  be  of  afar  greater  value  than  the 
land  of  the  other,  this  is  nothing  to  the  purpose,  so  as  the 
estates  made  by  the  exchange  be  equaL  And  so  in  an  ex* 
change  there  be  two  grants,  for  each  party  granteth  his  land 
to  the  other  in  exchange,  S^c.  and  in  each  of  these  grants  tnen- 
tion  shall  be  made  of  the  exchange* 

^  ^*  "  In  exchanges  it  behoveth,  thai  the  estates  be  equal,  Ijc* 

Vid.  sect.  650.       Equality  in  lands  is  threefold,  viz.  First,  equality  in  value. 


(B)  See  ace.  1  Wood.  740.  Lilly's  Conv.  1S8.  4  Com.  Dig.  104.  Ex- 
diange  (A  i).  Vin.  Abr.  Exchanse  (D).    Sbep.  Touch,  c.  16.  p.  8^^  ^^- 

With  respect  to  the  pcrsoos  who  may  exchange:— *AH  persons  who  >re 
capable  or  convening  away  their  lands,  may,  of  coarse,  exchange  tn«n 
for  others  ;  and  if  an  infant  exchanges  lands,  and  enters  on  those  scqsirei 
by  the  exchanj^e,  and  continues  to  bold  them  after  he  attains  his  full  sge, 
the  exchange  is  become  perfect,  for  it  was  not  originally  void,  bean*' 
the  entry  was  equivalent  to  livery,  and  also  in  respect  of  tne  recompfo^^ 
but  only  voidable.  4  Cru.  Dig.  144, 145.  Infra,  51  b.  Bat  coptrcenei^ 
joint-tenants,  or  tenants  in  common,  cannot  exchange  with  eadi  otnK» 
before  partition,  their  possession  being  till  then  undivided.  Shen.  Toiico. 
t'92.    Ante,  vol.  1.  p.  718.  u.  (R).— [lid.] 
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♦Secondly,  equality  in  quantity  of  estate  given  and  taken',  ♦ila. 

Thirdly,  equality  in  quality  or  manner  of  the  estate  given  and 
taken.  But  as  Littleton  saith,  equality  in  value  of  lands  in  ex-  wr  epuOUy  in  fudUff. 
change  is  not  requisite;  neither  equality  in  the  quality  or  manner 
of  the  estate.  And  therefore  if  two  joint-tenant^  give  landf 
jointly  to  two  men  and  their  heirs,  and  the  other  in  exchange 
of  other  lands  to  them  and  their  heirs  in  common,  this  is  a 
good  exchange  (3);  and  yet  the  manner  of  their  estates  is  not 
equal,  for  the  estate  of  one  party  is  joint,  and  the  other  in 
common.  And  so  it  is  if  two  men  give  lands  in  exchange  to 
A.  and  his  heirs  for  lands  from  A.  to  them  two  and  their 
heira,  though  the  one  party  have  a  joint  estate,  and  the  other 
a  sole  estate,  yet  the  exchange  is  good.  The  like  is,  if  the 
one  land  be  of  a  defeasible  title,  and  the  other  of  an  inde- 
feasible title,  yet  the  exchange  is  good  till  it  be  avoided. 

(d)  An  exchange  with   the   king  is  good,   and    yet  the  (d)  Bracton,  lib.  s. 
kiug  is  seised  .in  his  politic  capacity,   and  the  subject  in  ^«^3S9.^irE,3.i2lk 
his    natural    capacity  (4).     But    equality   of   the    quantity 
of  the    estate  is    requisite,  as    it    appeareth  clearly  in   the 
cases  put  by  Littleton,    (e)  But  therein  it  is  to  be  observed,  (e)  i4  H.  6.    6  E.  a. 
that  it  is  not  necessary  that  the  parties  to  the  exchange  be  CuTin  lita  ^s^  *" 
seised  of  an  equal  estate  at  the  time  of  the  exchauge  made :  lOE.  <!.  Exch.  15. 

16  E.  3.  Exch.  2. 

for  if  tenant  in  tail,  or  a  husband  seised  in  the  right  of  his  5  £.  5.  19.    it  H.  %, 
wife,  exchange  lands,  and  both  by  the  exchange  give  a  fee*  13  e.  4.  3.(5) 
simple,  this  is  good  until  it  be  avoided  by  the  issue  in  tail,  or  by  ^V^*^!' f  ^"^^  ^^^' 
the  wife  after  the  death  of  her  husband  ;  (f)  so  as  Littleton  (/ )  44  e.  3.  to. 
aaith,  that  in  exchanges  it  behoveth  that  the  estates  which  ?\P^^'^-^*  ^«^^I* 

both  parties  have  in  the  land  so  exchanged  be  equal,  is  as  so  E.  1.  tit.  Bra.  asi. 
.  ,         ,  •  11       •         •  1  30  £.  1.  tU«  Exchange 

much  as  to  say,  that  the  state  reciprocally  given  m  exchange  15. 

ought  to  be  equal,    (g)  But  in  a  partition  the  estates  allotted  (^)  f.  N.  B.  etmu 

(Ante,  ITt  b.) 

(3)  Here/««r  persons  are  named  applies  to  any  number  of  persons, 

as  parties  to  an  exchange.  But  this  if  so  conjoined  in  the  mutuality  of 

is  not  irreconcileable  with  the  opi-  givin?  and  receiving  in  exchange, 

nion  mentioned  in  note  1.  of  fol.  as  to  mal^e  only  two  distinct  relative 

50  b.  that  an  exchange  cannot  be  parts. — [Hargr.  n.  1.  51  a.  (328).] 

between  more  than  tteo  distinct  par-  [See  intra,  n.  (8).] — [Ed.] 

tiea;  becante  though  four  persons  (4)  See  i  Inst'  269. — Bnt  if  the 

are  named,  yet  they  constitnte  only  king  makes  exchange,  it  seems  that 

tiro  dii<iMc<  parties ;  for  in  point  of  it  shonld  be  by  writing  rec&rded; 

interest  the  two  joint* tenants  are  becanse  he  can   neither  ^ive  nor 

the  conveying  parties  on  the  one  take  knd  v\  itbont  matter  of  record, 

aide,  and  the  two  tenants  in  com-  See  Lane,  51.  60.    Vin.  Abr.  Z.  c. 

mon  are  the  conveying  parties  on  A.  d.  B.  d. — £Hargr.  n.  2.  al  a. 

the  aiher,  and  consequently  there  (31^).] 

fe  the  same  reciprocity  as  if  the  (.5)  *<  45  £.  S.  20."    HaL  MSS, 

transaciion  was  between  two  per-  —[Hargr.  n.  3.  51  a«] 
tons  only.    The  saiuc  observation 
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*dl  b«  ^  either  party  need  not  to  be  •equal,  as  shall  be  observed  ia 

bis  proper  place. 

To  shut  up  this  point,  there  be  five  things  necessary  to  the 
perfection  of  an  exchange. 

I.  That  tlie  estate  given  be  equal (6). 

« 

Thi  ward  extkmgt  i$       g.  That  this  word  {excambium,  exchange)  be  used,  (h)  which 
(A)  9  £.4.  «i.  is  SO  individually  requisite,  as  it  cannot  be  supplied  by  anv 

S5  ^'^'^'^  ^^^'  ^'  Other  word,  or  described  by  any  circumlocution  (7)  :  and  here- 
50  Ass.  Dorset.  ^ith  affreetb  litdeton  in  this  section.  In  the  book  of  Domes* 

Wadon.  Bedf.  San-       ,      ^  ^,    .     ,,  i  -     -     rr         n   •        •  j 

dels.   9  E.  4.  39.        day  I  find,  Hanc  terram  cambiavU  Hugo  nnccmno  quoa 
30.^(1 0).  m.^'  ^*   ««wte tenet  comes  Meriton, et  ipsum  scambium  valet  dapium. 

45  E.  3.  Eschange  1.       Hugo  de  Belcamp  pro  escambio  de  Warres. 

Exeetition  mud  be  had       3.  That  there  be  an  execution  by  entry  or  claim  in  the  life 
in  entry  or  claim  in  the     ^    .  ^-      /  \ 

^e  1/  &e  parHe$.         o(  the  parties  (c). 

Tfte  exchange  muit  be       (t)  4»  That  if  it  be  of  things  that  lie  in  grant^  it  must  be 
hfdeedy  in  the  cau  of  .       ,     . 
tbnge  lying  in  grant;    OJ  Qtea. 

(t)  28  H.  6.  2. 

m  where  ihtUtndeliM        (k)  5.  If  the  lands  be  in  several  counties,  there  ougbt  to 

(k)  45  E.  3  20.  '        ^^  ^^^  indented,  or  if  the  thing  lie  in  grant  albeit  they  be 
7  H.  4.  11.  in  one  county  (d). 

lilTTLETON.       AND  in  some  case  a  man  shall  have  by  the  grant  of 
[Sect. 62.  50a.]    another  a  fee-simple,  fee-taiU  or  freehold^  without  livery  of 

:e;  one  quantity  of  land  in  one  county,  and  the  one  grantethhis 

land  to  the  other  in  exchange  for  the  land  which  the  other 
*50  b.  hath,  and  in  like  manner  the  other  granieth  *his  land  to  the 

(6)  **  Vid.  22  E.  S.  3.  Contra  given,  why  an  act  of  pariiuneoC 
38  E.  3. 16."  Hal.  MSS.— [Hargr.  was  not  suffered  to  opeiateasu 
o«  1.  51  b.]  exchange,  was  the  want  of  that 

(7)  See  ante.  50  b.  n.  l.  and  3«  word  in  the  act.— {Hargr.  s.  ^ 
and  the  case  of  Eton  College  there  51  b.  (330).] 
cited.    In   that   case   one  reason 


<C)  See  infra,  n.  (F).— [JBd.] 

(D)  And  now  by  the  29  Cha.  2.  c.  3.  a  writing  is  necessary  in  all  c^et* 
where  the  exchange  is  of  freeholds  or  of  tenns  for  years,  exceeding  ^^'^ 
years.— [£d.] 
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JirH  grantor,  in  exchange  for  the  land  which  the  first  grantor 
hath ;  in  this  case  each  may  enter  into  the  other*s  landj  so 
ptit  in  exchange,  without  any  livery  of  seisin  {S):  and  such 
exchange  made  by  parol  of  tenements  within  the  same  county, 
without  writings  is  good  enough{9)' 

Here  La ttleton  putteth  a  case  where  freehold,  &c.  shall  50a. 

pass  without  livery  of  seisin,  and  thereupon  putteth  the  case  ^  e  s  ti  ^^3  EL  4^ 
of  an  exchange  of  lands  in  one  county,  that  is  good  by  deed  to.   9  £.  4.  «t. 
or  without  deed  (e),  without  any  livery,  but  if  it  be  in  seve- 
ral counties  there  must  be  a  deed.    Also  of  things  that  lie  in         ^  H«  6.  2. 
grant,  as   advowsons,  rents,  commons,  &c.  an  exchange  of 
them,  albeit  they  be  in  one  county,  is  not  good,  unless  it  be 
by  deed ;  and  therefore  Littleton  putteth  his   case  warily  of 
land.    And  in  case  of  a  fine  which  is  a  feoffment  of  r&-        Vid.  sect  i. 
cord,  of  a  devise  by  a  last  will,  of  a  surrender,  of  a  release  t^Q  |^ 

or  confirmation  to  a  ^lessee  for  years,  or  at  will :  in  all  these 
and  some  other  cases,  a  freehold,  &c.  (as  hath  been  said) 
may  pass  ivithout  livery.  But  this  word  (exchange)  which 
our  author  here  useth,  is  so  appropriated  by  law  to  this  case, 
as  it  cannot  be  expressed  by  any  periphrasis  or  circumlocu- 
tion (10). 

(8)  It  is  observable,  that  Little-  of  his  own.    See  the  case  of  Eton 

ton  expresses  himself  concerning  College,   in  Wilson,  ▼.  2.  part  3. 

an  exchange  as  of  a  transaction  be*  page  483.  and  n.  l.  in  51  a.  (supra, 

tween  two ;  and  in  a  late  case  the  p.  445.  n.  3.)  and  n.  2.  in  51  b. 

coart  held,  that  an  exchange  in  the  (supra,  p.  446.  n.  7.^[Hargr.  n.  i . 

strict  leeal  sense  of  the  word  can-  50  b.  (325).] 

not  be  between  three^  the  princi-  [See  the  above  case  of  Eton  CoU 

pies  of  it  not  being  applicable  to  lege^  in  3  Wils.  3d  ed.'483.  in  which 

more  than  two  distinct  contracting  it  was  decided,  that  an  exchange 

parties,  for  want  of  the  mataality  can  only  be  between  two  parties  ; 

and  reciprocity  on  which  its  opera-  and    therefore    if  three   mutually 

tion  so  entirely  depends.    For,  1.  grant  reciprocal   estates    to  each 

The  consideration  of  an  exchange  other,  viz.  A.  to  C,  B.  to  A.,  and 

and  of  the  implied  warranty  inci-  C.  to  B.,  and  A.  be  evicted  of  the 

dent  to  it  is  the  receiving  some-  tenements  granted  to  him  by  B., 

thing  with  vrarranty  from  the  aatne  A.  cannot  recover  of  C.  the  tetie- 

person,  to  whom  something  with  ments  granted  to  him.] — [£d.] 

warranty  is  given;   bat  if  there  (9)  But  now  by  force  of  the  sta« 

could  be  three  distinct  parties,  each  tute  of  29  C.  2.  c.  3.  a  writing  is 

would  give  to  one  and  receive  from  necessary,  if  the  exchange  is  of 

soother,    s.  The  implied  condition  freeholds,  or  of   terras  for  years, 

of  re-entry  is,  that  re-entry  may  being  for  more  than  three  years.— 

be  made  on  him  whose  title  fails ;  £Hargr.  n.  2.  51  b.  (326).] 

bat  if  there  could  be  three  parties  (10)  See  aec.  ante,  51  b.  p.  446. 

to  an  exchange,  tlien  each  person  and  Wils.  vol.  2.  part  3.  page  4vU. 

would  be  liable  to  re-entry  for  the  496.— [U^Sr.  n.  3.  50  b.] 
■^It  of  another's  title  as  well  as 


(E)  See  n.  (9}  snpnuH^fd.] 
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dumgh  entry  naut  be 
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9  £.  4.  38,  S9. 
45  E.  3.  SO,  21. 
45  £.3.  Exchange 

10. 


''  In  this  case  each  may  enter,  S^cJ*  for  by  the  exchange 
the  parties,  albeit  the  lands  be  all  in  one  county,  have  no 
freehold  in  deed  or  law  in  them  before  they  execute  the 
same  by  entry ;  and  therefore  if  one  of  them  dieth  before 
the  excliange  be  executed  by  entry,  the  exchange  is  void  (f)  ; 
for  the  heir  cannot  enter  and  take  it  as  a  purchaser^  because 
he  was  named  only  to  take  by  W9y  of  limitation  of  estate  in 
course-of  descent. 


XITTLETON. 
[Sect.  63.  50b.] 


AND  if  the  lands  or  tenements  he  in  divers  counties,  viz. 
that  which  the  one  hath  in  one  county,  and  that  which  the 
other  hath  in  another  county,  there  it  behoveth  to  have  a  d^d 
indented  made  between  them  of  this  exchange. 


50  b. 


Thb  is  evident  enough. 


51b. 

Ejct^umge  6y  an  itrfimt 
it  voidable  inly, 

(0  4  E.  2.  tit  Exch, 
10.    It  H.  4.  12. 

On  OM  exchange  umr* 
toMhf  is  implied* 


(k)  If  an  infant  exchange  lands,  and  after  bis  full  age  oc* 
cupy  the  lands  taken  in  exchange,  the  exchange  is  become 
perfect,  for  the  exchange  at  the  first  was  not  void  (because  it 
amounted  to  a  livery,  and  also  in  respect  of  the  recompence)| 

but  voidable  (ll)(o). 

(11)  See  ante,  vol.  l.  p.  177.  n.  (41). 

(F)  If  both  partiefl  die  before  entry  the  exchange  will  be  void,  for  it 
mast  l>e  execnted  in  the  same  parties  that  made  the  exchange,  Bro.  Abr. 
Exchange,  pi.  6.  Vin.  Abr.  Exchange  (K) ;  and  if  one  die,  his  heir  may 
avoid  it :  bot  if  one  of  the  parties  enter,  he  shall  not  lint  begin  to  avoid 
the  exchange.  Shop.  Tonch.  297.  So  if  two  parsons,  by  consent  of 
patron  and  ordinary,  exchange  their  preferments,  and  the  one  is  pre* 
aented,  institnted,  and  inducted,  and  the  otiier  is  presented  and  insti* 
tnted,  but  dies  before  induction,  the  former  shall  not  keep  bis  new  be> 
neiice,  becanse  the  exchange  was  not  completed,  and  therefore  he  sImII 
return  back  to  his  own.  Perk.  s.  288.  S  Bl.  Com.  S2S.  Bot  if  the  par- 
ties enter  at  any  time  daring  their  lives,  it  is  sufficient,  unless  the  pes- 
session  be  previously  devested  by  an  elder  title  (as  by  entry  for  a  condi- 
tion broken,  entry  by  a  disseisee  or  his  heir,  or  the  like),  and  not  revested 
again  before  the  entry.  As  if  an  exchange  of  land  be  made  between  two 
persons,  and  before  their  entry  by  force  of  the  exchange,  both,  or  one 
of  them,  are  disseised  of  the  land  exchanged,  and  the  disseisor  dies  seised 
thereof,  and  then  they  enter  according  to  the  exchange,  and  pat  ont  the 
heir  of  the  disseisor,  this  shall  not  be  said  to  be  an  execution  of  the  ex- 
change ;  but  if  the  disseisee  recovers  the  same  land  against  the  heir  of 
the  disseisor  by  writ  of  entry,  and  has  execution,  he  may  then  execute 
the  exchange  by  entry.  Shep.  Touch.  f9T.  The  necessity  of  entry  may  be 
prevented  by  making  the  exchange  by  lease  and  release,  or  some  other 
assnrance,  calculated  to  transfer  the  immediate  possession  to  each  party 
under  the  operation  of  tlie  statute  of  uses ;  and  all  incidents  annexed  to 
an  exchange  at  common  law  will  still  be  preserved.  4  Cm.  Dig.  140*  But 
these  assurances  can  be  liad  recourse  to  only  where  both  parties  are  ca- 
pable of  being  seised  to  an  nse,  and  the  subject  of  the  exchange  ii  aUo 
capable  of  such  seisin  :  in  other  cases  therefore  it  may  be  made  by  fine, 
feoffment,  &C.    4  Bart.  Prec.  Con  v.  n.  2.    Walk.  Conv.  106.— ffid.] 

(O)  With  respect  to  the  eftect   of  an  exchange,  it   is  obsenraUe, 
Uuit  this  mode  or  conveyance  gives  the  interest|  aod  alters  the  property 
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of  the  thin^  exchanged^  to  either  party,  accordioj;  to  the  agteefQehf. 
Shep.  Touch.  ^90.  And  if  the  exchange  be  of  lands  or  tenements  of  any 
estate  of  inheritance  or  freehold,  it  has  a  condition  and  a  warranty  fq' 
law  incident  to  it,  taciU  implied  ia  the  word  "exchange;"  the  one,  to  give 
a  re-entry  upon  the  lands  given  in  exchange,  in  case  of  eviction  from  all 
or  part  of  the  other  lands ;  and  th«  other,  to  enable  the  party  evicted  to 
vouch  and  recover  over  in  value  so  much  of  his  own  land,  as  is  equal  to 
what  has  been  recovered  from  him :  so  tliat  upon  every  exc'iange,  either 
party,  in  case  he  be  evicted,  or  lose  in  action  the  land  taken  iu  cjwchange, 
lias  a  double  rem(;dy  against  the  other.  Ibid.  But  the  warranty  is  a 
special  warranty ;  for  upon  the  voucher  by  force  of  it,  he  shall  not  re- 
cover other  land  in  value,  but  that  onlvMhich  was  by  him  given  in  ex- 
change. For  inasmuch  as  the  mutual  consideration  is  the  cause  of  the 
warranty,  it  shall  therefore  extend  only  to  land  reciprocally  gi\en,  and 
not  to  other  land  ;  and  this  warranty  runs  only  in  privity,  for  none  shall 
vouch  by  force  of  it,  but  the  parties  to  tlic  exchange,  or  their  heirs,  and 
no  assignee.  4  Co.  191,  Neither  can  an  assignee  re'Coter,  though  an 
exchanger  may  have  the  same  remedy,  by  youcfier  or  re-entr>',  against 
an  assignee.  Noy^sMax.  61.  And  in  all  the.^e  cases  where  one  of  the 
parties  is  evicted  out  of  all  or  part  of  the  land,  or  out  of  part  of  the 
estate,  by  eutr^*,  he  may  enter  upon  all  his  land,  and  avoid  tlie  whole 
exchange;  hot  incase  he  be  impleaded,  and  apart  only  be  recovered 
from  him,  he  shall  recover  so  much  in  value  of  the  other  land  only  as  he 
has  lost.  As  if  an  exchange  be  of  three  acres  for  three  acres,  and  after- 
wards one  of  the  parties  is  evicted  ont  of  one  of  the  acres  by  the  entry 
of  a  stranger ;  in  this  case,  he  may  enter  upon  all  the  tliree  acres  which 
he  had  given  in  exchange,  and  avoid  the  whole  exchange  ;  but  if  one  of 
the  acres  were  gained  by  disseisin,  and  the  disseisee  bring  an  action  and 
recover  against  the  disseisor,  in  this  case,  if  he  vouch  over  the  other 
party  to  the  exchange,  he  shall  recover  so  much  iu  value  of  the  three 
acres  given  in  exchange  as  the  acre  he  has  lost,  and  no  more.  See  Shep. 
Touch.  390,  291.    4  Co.  ISl.    4  Cm.  Dig.  140, 141. 

Exchanges  are  sometimes  effected  by  one  deed,  comprising  reciprocal 
conveyances  from  each  party  to  the  other,  of  the  lands  respectively  given 
and  taken  in  exchange,  and  sometimes  by  two  separate  and  distinct 
assurances  from  each  to  the  other,  which  will  operate  as  mutual  convey- 
ances simply,  or  as  exchanges,  accordingly  as  the  word  *'  exchange"  is  or 
is  not  used  in  them.  A  covenant  for  quiet  enjoyment,  or  a  warranty,  is 
nsnally  added,  though  as  the  word ''  excnange"  implies  a  warranty,  neither 
of  them  seem  to  be  materially  useful ;  when  covenants  are  inserted,  tliey 
should  be  general,  without  the  qualification  of  **  for  and  notwithstanding, 
&c."  4  Bart.  PrecConv.  72.  n.  (6).  725.  n.  (16). 

With  respect  to  powers  of  exchange,  which  are  usually  inserted  in  set- 
tlements, it  seems  that  where  in  a  will,  or  in  articles  for  a  settlement, 
there  is  no  express  declaration  that  the  usual  .power  of  sale  and  exchange 
should  be  inserted,  snch  a  power  cannot  be  inserted.  H'heale  v.  f/a//, 
17  Ves.  80.  Sugd.  Pow.  137.  But  in  a  case  ^here  marriage  articles 
contained  a  clanse  for  all  usual  powers,  it  was  decided,  that  powers  of 
sale  and  exchange  came  within  the  meaning  of  this  clause,  and  ought  to 
be  inserted  in  the  settlement,  powers  of  selling,  exchanging  and  invest* 
ins  in  new  purchases,  beins  usual  in  settlements.  Peake  v.  Pcnlinffianf 
8  Ves.  &  B.  311.  In  well-drawn  deeds,  in  which  powers  of  sale  and  ex- 
change, and  of  appointment  of  new  trustees  of  real  estate,  are  inserted, 
it  is  usual  to  give  the  trustees  of  the  powers  an  express  authority  to  re- 
voke tJie  old  uses,  and  to  appoint  such  new  uses  as  will  elVeetaate  the 
intention  of  the  parties,  and  the  declaration  for  this  purpo'^c  cannot  he 
too  general.  Therefore,  in  the  power  of  sale,  it  should  not  be  declared 
that  the  trustees  shall  appoint  to  the  purchaser  in  fee,  as  a  doubt  might 
be  entertained  by  some,  whether  it  warranted  an  appointment  to  uses  to 
bar  dower;  but  the  trustees  should  be  authorised  to  limit  such  uses  as 
will  carry  the  contract  into  execution.    It  is  not,  however,  necessary  to 

£'ve  express  powers  of  revocation  and  new  appointment ;  for  whatever 
i  the  form  m  which  a  power  of  sale  is  given,  it  will  operate  as  a  power 
of  revocation  and  new  appointment,  and  may  be  execnted  accordins^ly. 
8ngd.  Pow.  192, 193.  Bishop  of  Oxford  v.  Leightony  2  Vern.  367.  It  has 
been  Raid,  that  there  is  not  the  same  strictoess  in  an  exchange  nnder  a 
power,  as  at  common  law.  l  Mad.  Rep.  221.  224.  But  it  seems  that 
neither  a  power  of  sale,  nor  a  power  of  exchange,  will  authorise  a  par- 
tition. McQueen  v.  Farquhar^  11  Ves.  467.  Attornev-General  v.  /fami7<<m, 
1  Mad.  Rep.  214.    However,  a  partition  or  an  exchange  may  be  efi'ucted 
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«irc«Itoiiilf  vnder a  power  of  nle.  See  f  Ves.  jna.  lOl.  4  Bro.  C.  C  S85. 
8ug(L  Pow.  4^9.  And  it  teems  that  a  tenant  for  life  under  a  power  of 
f  ale  and  exchange,  may  sell  or  exchange  witii  his  trustees.  Ibid.  £t  vid. 
9Ves,5e.  11  Yes.  480. 

We  have  already  had  occasioii  to  notice  the  difiereace  between  an  tx- 
chan^  and  a  partition.  Ante,  vol.  1.  p.  718.  n.  <R).  It  may  be  further 
observed,  that  a  partition,  which  is  the  sixth  and  last  of  tlie  several  kinds 
of  origtoal  canveyanccs  before-mentioned,  is  a  deed  by  which  two  or 
more  joiQt-tenanti,  coparceners,  or  tenants  in  common,  divide  the  tends 
ao  held  aaion<r  them  into  separate  and  several  parts,  each  taking  a  distinct 
part  in  severalty.  Here,  su,  in  some  instances,  there  is  a  nnilyof  interest, 
and  in  all  a  unity  of  possession,  it  is  necessary  that  they  a^old  all  mo- 
tually  convey  and  assure  to  each  others  the  seveial  estates  whidli  they  are 
to  ta^e  in  severalty  nnder  the  partition.  By  the  common  law,  coparce- 
ners being  compelteble  to  make  partition,  might  have  made  it  by  parol 
only,  but  joint-tenants,  and  tenants  in  common,  must  have  done  it  by 
deed ;  and,  in  both  cases,  the  conveyances  must  have  been  perfected  by 
livery  of  seisin.  But  the  Statute  of  Frauds  has  now  abolished  this  dis- 
liuction,  and  made  a  deed  ei^^ndly  necessary  In  all  cases,  t  BL  Com.  323, 
^^^.  Every  partition  implies,  and  has  annexed  to  it,  a  warranty  in  law ; 
and,  in  all  modern  deeds  of  partition,  there  are  mutaal  covenants  for  the 
title.  4  Cru.  Dig.  1^  See  further  as  to  a  partition,  voL  t.  p.  69t.n.(ll). 
pu  698.  n.  <N).  p.  701.  B.  <55).  p.  704.  n. (O).  n.  720.  a.  (Si p.  7S6.  A.  (TJ. 
p.  755.  n.  (83).  xu  (E>.  p.  769.  n.  (Uj,-££dL] 
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CHAP.  XL. 

SAME   SUBJECT. 
OF  RELEASES.  (A) 


JKeLEASES  are  in  divers  manners,  viz.  releases  of  all   tITTLBTON. 
the  right  which  a  man  hath  in  lands  or  tenements{\\  and  [Sect.444-  264a.] 
releases  of  actions  personal  and  real,  and  other  things.  reUiueM, 

Here  our  author  beginneth  with  a  division  of  releases.  264  a. 

Vid.  Mirror,  cap.  2. 
sect.  17.    Vid.  liritt. 

These  words  must  be  referred  thus:  releases  are  of  two  Jpi-    ^j^^^  **'**^: 

.  .  ,       .  1        Tract,  de  kxcept.  6c 

sorts,  viz.  a  release  of  all  the  right  which  a  maa  hath  either  lib.  4.  fol.  sis  b. 

Fleta,  lib.  S.  cap.  14^ 
(l)  ife.  added  in  L.  mad  M. 

(A)  The  several  «pecies  of  primary  or  original  conveyances  having  been 
eiq»lained  in  the  preceding  dnptersy  we  now  come  to  consider  the  8econ-< 
dary  or  derivative  sort;  which  pre-snppose  some  other  conveyance  pre!- 
cedent,  and  only  serve  to  enlarge,  confirm,  alter,  restrain,  restore,  or 
transfer  the  interest  granted  by  snch  original  conveyance.  Among  this 
last  sort  are  classed  releases ;  which  are  defined  to  be,  a  discharge  or 
conveyance  of  a  man's  right  in  lands  or  tenements,  to  another  who  has 
possession,  or  some  estate  therein,  ft  Bl.  Com.  324.  5  Bac.  Abr.  680* 
tit  Release. 

By  the  common  law,  where  a  man  had  the  actnal  possession  and  right 
of  property  in  lands,  he  conld  only  convey  them  by  feofiment,  with  livery 
•f  seisin ;  but,  as  it  frequently  happened,  that  the  actnal  possession  was 
in  one  person,  and  the  right  of  possession  or  right  of  property  in  another; 
in  case  the  person  who  had  the  right  of  possession  or  right  of  property 
was  willing  to  convey  those  rif^hts  to  the  person  who  had  the  actual  pos- 
session, it  was  done  by  a  discharge  of  his  right  to  the  person  in  posses- 
sion ;  which  species  of  conveyance  acquired  the  name  of  a  release.  A 
feoffment  would,  in  such  a  case,  have  been  useless,  becanse  it  could  not 
transfer  t^e  possession,  as  tlie  person  was  in  possession  already.  A  re- 
lease is,  therefore,  a  conveyance  of  a  ri{;ht,  to  a  person  in  possession. 
Tims,  where  a  man  was  disseised,  the  disseisor  acquired  the  possesMioh, 
and  the  right  of  possession  and  property  remained  in  the  disseisee.  Ante, 
p.  154.  n,  (A),  p.  155.  n.  (C).  ^fow,  if  the  disseisee  agreed  to  transfer  his 
rights  to  the  disseisor,  the  proper  mode  of  carrying  such  an  agreement 
into  execution  was,  by  a  release  ^  for  the  disseisor  being  already  in  pos- 
session, it  wonld  have  been  useless  to  have  made  him  a  feoffment.  Qilb. 
Ten.  53.    4  Cm.  Dig.  143, 144. 

Releases  of  land,  in  respect  to  their  operation,  are  divided  into  four 
sorts,  1st.  Releases  that  enure  by  way  of  passing  a  right,  or  mitier  U 
drmt ;  2d.  Releases  that  ennre  by  exttnf^tudunent ;  3d.  Releases  that  etmre 
by  tuiargrmmt;  and  4tlt.  Releases  that  enure  by  way  of  passing  un  estate^ 
•r  mUter  Peaiaie.  The  doctrine  as  to  releases  in  general,  ami  that  which 
particnlariy  relates  to  releases  of  land,  will  be  stated  in  tlie  present 
cliapter:  releases  of  actions  real,  perfonal|  and  mixt|  will  ba  oonsidfrad 
n  a  subsequent  part  of  this  work.— [£d.] 

«  O  SI 
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in  lands  and  tenements,  or  in  goods  and  chattels  ;  or  there  is 
a  release  of  actions  real,  of  or  in  lands  or  tenements;  or 
*^64b.  personal,  of  or  in  goods  or  chattels ;  or  mixt,  ^partly  io  the 

Vid.  sect.  49?.       realty,  and  partly  in  the  personalty. 

'' Release"  Relaxatio,    Of  the  etymology  of  this  word 
(«)  Fleta,  nbi  supra,   you  have  heard  before,    fleta  (a)  calleth  it  charta  de  juidi 

clamafUia. 

I.ITTLETON.  RELEASES  of  all  tlie  right  which  men  have  in  lands 
[Sect. 444.  264b.]  and  teneme»its,  Sfc.  are  commonly  made  in  ihisjbrm,  or  of 

this  effect : 

LITTLETON.  KNOW  all  men  by  these  presents,  that  /,  J.  o/B.,  hate 
[Sect.  445. 264  b.]  remised,  released,  and  altogether  from  me  and  my  hdn 
whStw^  ^taitdl      ?"*^'  claimed :  or  thus,  for  me  and  my  heirs  quiet  claimed  to 

C.  of  D.  all  the  right,  title,  and  claim  which  I  have,  or  by 
any  means  may  have,  of  and  in  one  messuage  with  the  ap- 
purtenances in  F,,  S^c.  And  it  is  to  be  understood,  that  these 
words,  remisisse,  et  quietum  clamftsse,  are  of  the  same  ^ect 
as  these  ZDords,  relax&sse. 

264  b.  **  Know  all  men  by  these  presents,  S^c.^    Here  Littleton 

sheweth  precedents  of  releases  of  right :  and  precedents  do 
both  teach  and  illustrate,  and  therefore  our  student  is  to  be 
well  stored  with  precedents  of  all  kinds. 

Bract,  lib.  4.  foi.  308.      «  Remisisse,  relaxasse,  et  quietum  clamasseJ'    Here  litde- 

Fleta,  ubi  supra.  i  i       i  i  i        •  %        ^      t 

9  H.  6.  35.  t4  £.  3.  tou  shewctb,  that  there  be  three  proper  words  of  release, 
Congeab.  57^  ^"^'  °°^  ^^  much  of  one  effect :  besides,  there  is  renundare,  ac" 
(2  Rol.  Abr.  400. 403.  quietare,  and  there  be  many  other  words  of  release ;  as  if  the 

lessor  grants  to  the  lessee  for  life,  that  he  shall  be  discharge 
of  the  rent^  this  is  a  good  release.    Vid.  Sect.  532  (b). 

265  a.  **  All  the  right,  title,  and  claim  (totum  jus,  titulum,  et 
cp.     .)       clameum)/'    But  note,  that  Jus,  or  right,  in  general  signifies- 

(B)  Littieton  bercaftcr  observes,  that  a  relea.se  of  all  demands  isUit 
best  and  strongest  rekase  -,  and  Lord  Coke  adds,  that  tlie  word  *'  demaad" 
M  thestroof^si  word  in  the  law,  except  the  word  ''  claim  f  and  that  a  it- 
ka^te  of  all  demands  discharges  all  sorts  of  actions,  rif^ts,  and  tities, 
conditions,  before  and  after  breach,  executions,  appeals,  rents  of  all  kinds, 
covcuauts,  contracts,  reco|;nisances,  statutes,  ^c.  Post,  teQUiQ3»t9i  ^ 
— [£d.] 
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tion  indudetb  not  only  a  right  for  the  which  a  writ  of  right 
doth  lie,  but  also  any  title  or  ckim,  either  by  force  of  a  eon- 
dition,  mortmain,  or  the  like,  for  the  which  no  action  is  given 
by  law,  but  only  an  entry. 

And  it  is  to  be  understood,  that  there  be  releases  in  deed,       RtkoiemUm* 
or  express  releases,  whereof  Littleton  here  hath  shewed  an 
example.    These  express  releases  must  of  necessity  be  by 
deed.     There  be  also  releases  in  law,  and  they  are  sometime  fj  H.  8.  S9.  of  ao 
by  deed,  and  sometime  without  deed.     As  if  the  lord  disseise  ^^AttSnt.  '%^^ 
the  tenant,  and  maketh  a  feoffment  in  fee  by  deed  or  without  ^a.   f  i  E.  4.  8i» 

'.  ...  PI.  Com.  Delamerrt 

deed,  this  is  a  release  of  the  seignory.     And  so  it  is,  if  the  cnse.   (8  Rep.  136. 
disseisee  disseise  the  heir  of  the  disseisor,  and  make  a  feoff-  ^q.  '  i  ski.  79.  i  RoL 
ment  in  fee  by  deed  or  without  deed,  this  is  a  release  in  law  ^^'  ^^  v^***  ^^ 
of  the  right.    And  the  same  law  it  is  of  a  right  in  action. 

If  the  obligor  make  the  obligee  his  executor,  this  is  a  re*  8  £.  4. 3.   si  E.  4. 9. 
lease  in  law  of  the  action,  but  the  duty  remains,  for  the  which 
the  executor  may  retain  so  much  goods  of  the  testator  (c). 

(C)  If  a  debtor  appoints  bU  creditor  to  the  executorship,  he  is  allowed 
to  retain  his  debt,  in  preference  to  all  other  creditors  of  an  equal  degree. 
This  remedy  arises  from  the  mere  operation  of  law,  on  tlie  ground,  tliat 
it  were  absurd  and  incongruous  that  he  should  sue  hiniscli^  or  that  the 
same  hand  should  at  once  pay  and  receive  the  same  debt    And,  thereforei 
he  may  appropriate  a  sumclent  part  of  the  assets,  in  satisfaction  of  his 
own  demand ;  otherwise  he  would  be  exposed  to  the  greatest  hardship ; 
for,  since  the  creditor  who  first  commences  a  suit  is  entitled  to  a  preference 
in  payment,  and  the  executor  can  pommence  no  suit,  he  must,  in  case 
of  an  insolvent  estate,  necessarily  lose  his  debt,  unless  he  has  the  right 
of  retaining.    Thus  from  the  legal  principle  of  the  priority  of  such  cre- 
ditor as  first  comiiieiices  an  action,  the  doctrine  of  retainer  is  a  natural 
deduction ;  but  tlie  privilege  is  accompanied  with  this  limitation,  that  he 
shall  not  retain  his  own  debt  as  against  those  of  a  higher  deg^ree ;  for  the 
law  places  him  merely  in  the  same  situation  as  if  he  had  sued  hinuelf 
as  executor,  and  recovered  his  debt,  which  there  coald  be  no  room  to 
i»Bppose,  dnrins  the  existence  of  those  of  superior  order.    Toll.  Law. 
Ex.  S95,  t96.    £t  vid.  2  Bl.  Com.  511.    3  Bl.  Com.  18, 19.    Off.  Ex.  3f , 
'l4S,  143.    Com.  Dig.  Admon.  C.  2.    5  Bac.  Abr.  686.    Rol.  Abr.  999, 
9;^.    Plowd.  185. 543.    11  Yin.  Abr.  79.  261.  Winch.  19.    3  Burr.  1380. 
1381.    But  though  an  executor  may  retain  both  at  law  and  in  equity  for 
liis  own  debt,   as  against  other  creditors  of  the  same  degree,  11  Vin. 
Abr.  «65.  n.  1  P.  Wms.  995.    Georges  v.  Georgeuy  18  Ves.  996 ;  yet  equity 
will  restrain  him  from  perverting  this  privilege  to  the  purpose  of  ifraud. 
Toll.  Law.  Ex.  998.    Off.  Ex.  33.    But,  if  there  are  not  assets,  tlie  action 
is  not  so  much  as  suspended,  and  the  executor  may  sue  the  heir,  where 
the  heir  is  bound.    Rol.  Abr.  940.    Saik.  304.    So  if  a  creditor  be  ap- 
pointed executor  with  others,  he  may  sue  them,  especially  if  he  has  not 
Administered.    Cro.  Car.  379.    Jon.  345.    Off.  Ex.  SS,    And  the  bare 
appointment  of  a  creditor  to  be  executor,  if  he  refuse  to  act,  will  not 
extinguish  his  legal  remedy  for  the  recovery  of  his  debt,    /iaaolinsoa  v, 
Skawty  3  T.  K.  557. 

On  the  other  hand,  if  a  creditor  appoints  the  debtor  his  executor,  such 
appointment  shall  operate  as  a  release  and  extinguishment  of  the  debt ; 
on  the  principle  that  a  debt  is  merely  a  right  to  recover  the  amount  by 
way  01  actionj  and  as  an  ezccator  cannot  maintain  an  action  agaioal 
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Vid.  accU  495. 


in  lancis  and  tenements,  or  in  goods  and  chattel 
a  release  of  actions  real,  of  or  in  lands  y  ^ 
personal,  of  or  in  goods  or  chattels ;  or  th,   ^ 


realty,  and  partly  in  the  personalty.        ^   {S*   ts  > 
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I.ITTLETON. 
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*^ Release*^  Relaxatio.    Of  tb 
(«)  Fl€ta,  nbi  supra,   you  have  heard  before.    Fleta  (^^ 
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[Sect.  445. 264  b.] 

Releau  in  deed ;  by 
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Bract,  lib.  ^ 
Fleta,  ubi 
9  H.  6.  r 
27.     13 
Conge* 
(2Rr 
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^xt  sufficient  for  tb«  payment  of 
.ui  of  his  executor  shall  be  assets ;  the 
^ue  action  at  law  be  gone  ;  and  the  execntor 
.iiit  for  such  debt  in  the  spiritnal  eonrt,  or  ina  conrt 
t.    Snch  discharge,  however,  suali  in  |»eoeral  be  preferred 
For  the  debt  is  considered  in  the  light  of  a  specific  beqnest, 
^  to  the  debtor,  for  the  pnrpose  of  discharging  the  debt ;  and 
lore,  though  like  all  other  legacies,  it  shall  not  be  paid,  or  retained 
.1  the  debts  are  satisfied,  yet  the  execntor  has  a  right  to  it  exclasife  of 
the  other  legatees.    Id.  350.    S  Bl.  Com.  31S.    But  Mtch  debt  shall  not 
be  released  even  a«  a^fainst  legatees,  if  the  presnmption  arising  from  the 
«ppointn<rnt  of  a  debtor  to  the  cxecntorship  be  contradicted  by  the  ex- 
press terms  o^  the  will,  or  by  strons  inference  from  its  contents.    As 
where  a  testator  leaves  a  legacy,  ana  directs  it  to  be  paid  out  of  a  debt 
due  to  him  from  the  excrntrr ;  &uch  debt  shall  be  assets  to  pay  not  merely 
tliat  specific  legacy,  but  all  other  legacies.    5  Bac.  Abr.  687.    Toll.  Iaw. 
Ex.  3')0.    In  lilce  manner,  if  he  leave  the  execntor  a  legacy,  it  i»  held  to 
be  a  sufficient  indication,  that  h?  did  not  mean  to  release  the  debt.    And, 
in  such  caf^e,  the  executor  shall  be  trustee  to  the  amount  of  the  debt  for 
the  residuary  legatee,  or  next  of  kin.    Carey  v.  Goodmge,  3  Bro.  C  C 
110.    Ca.  lemp.  Talb.  240.    4Bro.  P.  C.  180.    5  Bac.  Abr.  687.    It 
seems,  also,  that  the  naming  of  a  debtor  executor,  diananle  miMoriiaie,  a 
no  discbarge  of  the  debt ;  since  he  is  only  execntor  in  tmst  for  the  infiut, 
till  he  comes  of  age.    11  Vin.  Abr.  400.    Ld.  Raym.  605. — [Ed,^ 

(D)  All  contracts  between  the  hnsband  and  the  wife  for  debts  dae  m 
frtesenii,  or  in  fuivroy  or  upon  a  eontingency,  which  may  beeome  dae 
during  the  coverture,  are  by  the  marriage  released  and  extinct,  because 
the  husbuud  and  wife  make  but  one  person  in  law ;  and  it  seems  tliat  as 
express  agreement  to  the  contrary  would  be  void,  as  being  inconsistent 
with  the  state  of  matrimony.  8  Co.  136.  Dyer,  140.  But  promises, 
covenants,  and  agreements  for  the  performance  of  a  tiling  which  is  not 
to  happen  during  the  coverture,  as  payment  of  money  after  the  hosband*li 
decease,  are  not  released  by  the  marriage.  Smith  axd  Ux*  v.  Stafird, 
Hob.  2j6.  And  in  the  case  of  Gof^e  v.  Acton,  it  vras  adjndged  by  twa 
jndges  against  Holt|  C.  J.,  that  where  A.  ecteml  ioto  a  bond  to  his  in- 
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^^  ^^^«  age  of  ierenteeri  years  release  a  debt, 
^     >n  iiifiint  make  the  debtor  hb  ezeciitor, 
^  in  law  of  the  action  (£). 


'tu  take  the  debtor  to  husband,  this 

that  shoald  be  a  wrong  to  the  dead, 

'V,  which  an  act  in  law  shall  never 

ed  in  the  king's  bench,  Mich. 

was  of  counseh 


^       ^       ^ 


<>   - 


there  is  a  diversity  between  ^9  ?/  ?•  -i*   ^J  E.  s. 

•'.  tit.  .Srirc  Fac.  202. 

w ;  for  if  the  heir  of  the  (Mo.  S36.  1  Leo.  sso. 

FiBCll.  t^94.) 


^ 
» 


\ 

^ 


he  disseisee  release  his  ^^j^   Y'mt, 
s  gone  for  ever.    Bat 
'"  the  disseisor,  and 
^  .^  -w  the  right  is  re- 

\  release  in  law 

^jding  to  the  intent 
.  A  release  in  deed,  which  is 
.u  ''shall  be  taken  most  strongly  against  *265  a* 

^uu  so  in  the  case  aforesaid,  where  the  debtor  is 
,«3xecutor« 


\$\  '^^  If  ^^  obligor  make  the 

oblis^c  lu»  ??="!!:'. *^^  ?"*«?.* 
TOY  retain ;  bn*  «"»«  »  notappU- 
ciblfe  to  the  CMC  put  here.    Tliere- 

fore  be  may  "W^e  an  executor  at 

"»  Jj^it  i»  said  that  it  is  at  18. 
Itlhoold  »«*™  *****  thecaj>e  here 
U  uDderstood  of  17  complete,  el 
^^fl  89.  of  18  begimiing ;  and  thas 


the  paraagea  agree.  D'AvQa  Hitw 
King  of  France  is  najor  at  14  be- 
giiiDiDg.  Tfaasy  it  secDSy  that  pa- 
berty^  which  bj  the  civil  law  holds 
freai  14  to  18,  is  aaderstood  of  18 
banning;  ml  thaa  our  law  agreea 
with  the  civil  law,  taipaim  mam  Htti 
leffori  before  17  coasplctey  and  18 
begimuDg."    Lord  Nott.  MSS. 


ieadedwife,  conditioned  to  leave  her  at  his  death  lOCXtfL  if  she  sartivcd 
him  soch  bond  was  not  released  by  the  marriage,  as  nothing  wovld  be 
dae'dttring  the  coverture,  and  as  it  would  be  cmitniTy  to  the  express 
asreement  of  the  parties.  Bat  Lord  C.  J.  Holt  insisted  strcnaoasly,  that 
a  bond  differed  fVom  a  promise  or  covenant,  being  deKfam  im  fr^tewti^ 
tboash  aoktndum  in  future;  and  that  the  mle  of  law  coidd  not  be  con- 
troled  by  the  intention  of  Uie  parties.  SaOc.  SS5.  lid.  Rms.  515.  Cartb, 
511 .  IS  Mod.  1^88.  So,  where  a  man  entered  into  a  bend  to  hb  intcsded 
wife,  conditioned  to  leave  her  1000/.  and  the  hasband  mortgaged  his! 
estate  and  died,  not  leaving  personal  assets  to  discharge  the  bend ;  it  was 
decreed,  tint  admitting  the  bond  void  at  law,  yet  it  onght  to  be  made 
cood  in  equity,  and  that  she  was  entitled  to  redeem  and  to  hold  the  land 
Sn  she  was  satisfied  her  debt.  S  Vem.  S90.  480.  £t  vid.  CaaacI  v.  Buckie^ 
f  p.  Wms.  $45.  And  it  is  now  settled,  that  soch  a  bond  maybe  enforced 
mi  law  asainst  the  heirs  of  the  hasband.  MUbrntim  y.  Eumri,  &  T,  K.  581. 
Iia$e»yd.  Fowd  v.  Fofrd,  there  cited.— [£d.] 

(E)  Formerly  releases  were  constrned  with  mnch  nicety  and  great  strict* 
ne»,  and  being  considered  as  the  deed  or  grant  of  the  party,  were,  ac- 
eording  to  the  rale  of  biw,  taken  qioti  stnogiy  agftintt  the  releasor. 
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lilTTLETON.        ALSO  J  these  words  which  are  commonly  put  in  such  re- 
[Sect.  446.  265  a.J  Jenses^S),  scilicet,  (quae  quovismodo  in  futurum  habere  potero) 

rekMcd!^'  ^^^  *  ^^^  ^*  ^^^  ^'^  ^^^  9  fo^  ^^  ^&^  P^^scth  by  a  release,  but  the 
Release  qf  a  futwre  right  which  the  releasor  hath  at  the  time  of  the  release 
ng    M  no    in  ing,      ^^j^  (p)^     jp^^.  j^  ^J^^J.^  j^  father  and  son,  and  the  father  be 

disseised,  and  the  son.  (living  his  father)  releaseth  by  his  deed 
to  the  disseisor  all  the  right  which  he  hath,  or  may  have  in  the 
same  tenements,  without  clause  of  warranty,  isc,  and  after  the 
father  dieth,  S^c.  the  son  may  lawfully  enter  upon  the  posses- 
sion qf  the  disseisor,  for  that  he  had  (4)  no  right  in  the 
land  (5)  in  his  father's  life,  but  the  right  descended  to  him 
after  the  release  made,  by  the  death  of  his  father,  S;c. 

£65  a.  Note,  a  man  may  have  a  present  right,  though  it  cannot 

seeus  oi  to  a  vested         .i        rr^*  i_^-/*<        ,   \ 

Tight  to  take  effect  in     ^^^^  «"^ct  m  possession,  but  infuturo  (g). 


fuJtwo; 


(3)  SciL'^c,  in  L.  and  M«  and  (/i)  oaan^  U  releasamesj  added  in 
Roh.  L.  and  M.  and  Roh. 

(4)  nul,  added  in  L.  and  M.  and 

Roh. 

They  now,  however,  receive  the  same  interpretation  as  other  grants  and 
agreements,  and  are  favoured  by  the  judges  as  tending  to  repose  and 
quietness.  Dyer,  56,  57  a.  Plowd.  389.  8  Co.  48.  Show.  154.  Heoce 
it  has  been  established  as  a  general  rule  in  the  construction  of  releases, 
that,  where  there  are  general  words  only  in  a  release,  they  siiall  be  takeo 
most  strongly  against  the  releasor;  but  where  there  is  a  particular  recitil 
in  a  deed,  and  then  general  words  follow,  the  general  words  shall  be  qua- 
lified by  the  special  words.    Mod.  99.    tA,  Raym.  2^.    5  Bac.  Abr.  680. 

(F)  See  ace.  ^r^ftvr  v.  Bockenham,  Fitz^ib.  234.  With  respect  to  the 
things  tliat  may  be  released,  it  is  a  rule  oriaw,  that  no  possibility,  right, 
title,  or  thiug  in  action,  shall  be  granted  or  assigned  to  a  stranger,  on 
account  of  the  danger  of  maintenance  and  of  multiplying  contentioos 
and  suits.  LampeVs  case,  10  Co.  46.  But  although  a  mere  possibility 
cannot  be  released  to  a  stranger,  yet  all  rights,  titles,  and  actions,  may  be 
released  to  tlie  terre-tcnapt,  for  securing  his  repose  and  quiet,  and  for 
avoiding;  contentions  and  suits;  and,  therefore,  a  right  or  title  to  an 
estate  of  freehold,  be  it  in  prasenti  or  fuluro,  may  be  released  in  five  man- 
ners. Ist.  To  tlie  tenant  of  the  freehold  in  fact  or  in  law,  without  any 
privity.  2d.  To  the  person  in  remainder.  Sd.  To  the  person  who  is  seised 
of  the  reversion,  vrilhout  any  privity.  4th.  To  the  person  who  has  right 
only  in  respect  of  privity ;  as  if  the  tenant  be  disseised,  the  loi*d  may 
release  his  services,  in  respect  of  the  privity  and  right,  without  any  estate. 
5th.  In  respf'ct  of  privity  only,  without  right ;  as  if  tenant  in  tdil  makes 
a  feoffment  in  fee,  the  donee,  after  the  feotfment,  has  no  right,  and  yet, 
in  respect  of  the  privity  only,  the  donor  may  release  to  him  the  rent  and 
all  services,  saving  fealty.  Infra,  *i58a.  10  Co.  48  a.  So,  if  the  terre- 
tenants  and  the  person  entitled  to  the  right  or  possibility  joined  in  a  grant 
of  the  lands,  it  would  pass  them  to  the  grantee,  discharged  from  the  right 
or  possibility.    Ibid. 

WitJi  regard  to  the  alteration  in  tlie  common  law,  in  respect  of  the 
assi<rnnicnt  of  choses  in  action,  see  ante,  p.  113.  n.  (K  S).  As  to  the  trans- 
mis^ibility,  a.ssi<rnment,  and  devise  of  contingent  remainders,  sec  ante, 
p.  140.  n.  (K).— [Ed.] 

(G)  See  Dormer  v.  Forteseue,  18  Vin.  413.  5  Atk.  123.  135.  4  Bro. 
C.  C.  353.  405.    Ante,  p.  v>7.  n.  (D)  and  n.  (E).— [£d.] 
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As  he  that  hath  a  right  to  a  reversion  or  remainder,  mod  (*  R^*i^}>'-  f^*    , 

' .  8  Rep.  ]^w.  AUbiun  • 

such  a  right  be  that  hath  it  may  presently  release.      But  case.) 

here  in  the  case  which  Littleton  puts^  where  the  son  release 
iu  the  life  of  his  father,  this  release  is  void,  (b)  because  be  (6)  Britton,  fol.  loi. 
bath  no  right  at  all  at  the  time  of  the  release  made,  but  all  ^i.  *io  H.'e.  4. 
the  right  was  fit  that  time  in  the  father ;  but  after  the  de-  ^J^^[i^^  ^^^'  ^ 
cease  of  the  father,,  the  son  shall  enter  into  the  land  against  i  R<^P*  ^^^^' 
his  own  release. 

Tlie  baron  make  a  lease  for  life  and  dieth,  the  release  16  E.  3.  Barre  245. 

Hoe'8  case,  5  part. 

made  by  the  wife  of  her  dower  to  him  in  reversion  is  good,  foi.  ro,  n. 
albeit  she   hath  no  cause  of  action  against   bim  in  prC" 
senii(n). 

**  Without  clause  of  warranty  T    For  if  there  be  a  warranty  w  where  a  wammty  U 
annexed  to  the  release,  then  the  sou  shall  be  barred.     For         (Sect.  706.) 
albeit  the  release  cannot  bar  the  right  for  the  cause  aforasaid, 
yet  the  warranty  may  rebut,  and  bar  him  and  his  heirs  of  a 
future  right  which  was  not  in  him  at  that  time  :  and  the  rea-      '  SO  H.  6.  S9. 
SOD  (which  in  all  cases  is  to  be  sought  out)  wherefore  a  war- 
ranty b^ing  a  covenant  real  should  bar  a  future  right,  is  Sot 
avoiding  of  circuity  of  action  (which  is  not  favoured  in  law) ; 
as  he  that  mc.de  the  warranty  should  recover  the  land  against 
the  ter-tenant,  and  he  by  force  of  the  warranty  to  have  as 
much  in  value  against  the  same  person.    Yet  is   there  a 
diversity  between  a  warrantv  and  a  feoffment ;  (c)  for  if  there  (c)  .S9  H.  6,  43. 
be  a  grandfather,  father,  and  son,  and  the  father  disseiseth  the  tit.  Entr.  Cong.  ti. 
grandfather,  and  make  a  feoffinent  *in  fee,  the  grandfather  ^^'%^^\^.  •^•^' 
dieth,  the  father  against  his  own  feoffment  shall  not  enter ;  (Post,  339  a.)  ioE.d. 
but  if  he  die,  his  son  shall  enter.    And  so  note  a  diversity  ^EiiH^m.^ei. 
between  a  release,  a  feoffment,  and  a  warranty  :  a  release  in  ttH.  4. 33.    43  E.  3. 

,  .  17.    42  E.  3.  24.  pew 

that  case  is  void  ;  a  feoffment  is  good  against  the  feoffor,  but  Finchden.    t?  £.  3. 
not  against  his  heir ;  a  warranty  is  good  both  against  himself  ^^3,  jq  Albanie's  cnse. 
and  his  heirs  (I).  SejTw.)^    '^  ^"^ 

(H)  Tlie  wife  may  release  her  right  of  dower  in  this  case  to  the  rever- 
iioner,  became  she  cannot  recover  her  dower  against  the  lessee  for  life 
without  binding  his  reversion.    Hawk.  Abr.  352. — [Ed."] 

(I)  That  a  warranty  annexed  to  a  release  may  rebut  and  bar  the  re- 
leasor and  his  heirs  of  a  future  right,  which  was  not  in  him  at  that  time, 
see  ace.  Doe,  d.  Hutchinson  v.  Preatwids^e,  4  Maul.  &  S.  180, 181.  Et  vid. 
186  a.  ante,  vol.  1.  p.  734.  The  reason  why  the  feoffor  in  this  case  is  bound 
by  the  feoffment,  is,  becjinse  the  operation  of  this  conveyance  is  not  only 
to  pass  the  present  estate  of  the  feoffor,  but  to  bar  him  of  all  future  and 
pontiugent  rights,  in  or  to  the  property  which  is  so  conveyed.  Ant^i 
p.  354.  n.  (B IJ.    Fitzg.  234.— [fid.] 
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Aharettttthmiff  cok-        ^^j  }^cTe  arc  thrcc  diversities  wcwiby  of  olwervatioo,  mz^ 

First,  between  a  power  or  an  autbonty,  and  a  rigbt.  oc* 
condty,  between  powers  and  authorities  themselves.  Tbirdlj, 
between  a  rigUt  and  a  possibility. 

As  to  the  first,  if  a  nan  by  his  hst  wiR  deviseth  tbat  b» 
executors  shall  sell  his  hmd^  and  dktb,  if  the  executors  re- 
lease all  their  right  and  title  iu  the  bnd  to  the  beir^  tbis  is 
void^  for  that  they  have  neither  right  nor  title  to  the  land, 
but  only  a  bare  authority  (k),  which  is  not  within  Littletoa's 
SSH.7.  IK         case  of  a  release  of  a  right.    And  so  it  is,  if  cesiyque  we 

had  devised,  that  his  feoffees  should  have  sold  the  land.  Al- 
beit they  had  made  a  feoffment  over,  yet  might  they  seB  the 
use,  for  their  authority  in  that  case  is  not  given  away  by  the 
livery. 

m4M»  msto9  poirtr  of  As  to  the  sccofid,  there  is  a  diversity  between  such  powers 
li  Kep.  iti  a.  175.  ^^  authorities  as  are  only  to  the  use  of  a  stranger^  and  nothing 
Aiite»  2i^a,  2ib  •«.     {^  |]]e  benefit  of  him  that  made  the  release  (as  in  the  case 

137  a.) 

before)  and  a  power  or  authority  which  respectetb  the  benefit 
of  the  releasor ;  as  in  these  usual  powers  of  revocation,  when 
the  feoffor,  &c.  hath  a  power  to  alter,  chaise,  determine,  or 
revoke  the  uses  (being  intended  for  bis  benefit)  he  may  ie> 
lease ;  and  where  the  estates  before  were  defeasible,  he  may 
by  his  release  make  them  absolute^  and  seclude  himself  firom 
any  alteration  or  revocation,  as  it  bath  been  resolved ;  which 
(df)  Lib.  1.  Aibauie's    diversity  you  may  read  in  Cd^  Albanie^s  case  (l). 

ea«c,  nbi  snpra.  _____,___,_..^,_^,__^^.,,._^_^____.^^^_^^^_..,____.^.^_^ 

Lib.  5.   Hoe'ft  case,  " 

TO,  71.    10  H.  6;  4.        (K)  Sec  ante,  p.  118,  119.  n.  (M  $).—[£«.] 

(L)  That  a  present  power,  not  simply  coDatenly  may  be  exttnpuabcd 
by  release  to  any  one  who  has  an  estate  of  freehold  in  the  lazHl,  in  p«»> 
session,  revevsion,  or  remainder,  see  ace.  AOkoo^b  cosf,  1  Co.  llOh. 
Sn^rd.  Pow.  65.  And  where  m  a  deed  ezecnting  a  power  there  are  wordi 
which  shew  that  the  party  has  fnlly  executed  his  power^  or  which  amount 
to  a  release  of  it,  he  cannot  execnte  it  further^  f  Atk.  567  ;  but  the  in- 
tention must  appear  clearly ;  therefore  a  declaration  in  a  deed  partially 
executing  a  power  of  jointuring,  that  it  is  in  bar  of  dower  and  thirds, 
and  that  the  remainder-man  shall  have  the  surplns,  will  tiot  operate  as 
a  release,  for  they  are  only  words  pot  in  by  conveyanc#rs  as  of  coarse. 
Hervey  v.  Hfrvetf,  1  Atk.  661.  Zouch  v.  ffooMon,  2  Bnrr.  1136.  Earitf 
Uxbridge  v.  Bayly^  1  Ves.  jun.  499.  And  where  the  power  is  fatore,  and 
to  arise  by  a  contingent  event,  it  maybe  d^easanced,  and  thereby  utterly 
annulled.  Albamfa  caUf  supra.  So  it  may  be  defeated  in  part.  Tbas^ 
where  a  man  had  a  general  executory  power  of  revocatioB,  and  be  cove- 
nanted not  to  exercise  the  power  without  the  consent  of  the  Lord  Keeper; 
aud  granted,  that  all  revocations  without  such  consent  shoald  be  Yoid,  it 
was  determined  that  the  povrer  being  executory  might  well  be  defeated  by 
a  snb^>eqpent  deed.  Leigh  v.  WitUetj  1  Jo.  411.%  £t  vid.  Earl  qf  Tanktr- 
title  V.  Cake^  Mose.  146.  But  it  seems  to  have  been  donbted  whetlier  a 
pow^T  can  lie  released  in  part.  Diggt^a  cose.  Mo.  605.  ^td  vid.  C#«afeis 
#/  lioficommiiu  V.  Fowke^  4  Bro.  P.  (X  523.    Sugd.  Pow^  65^  66*— [fitf.J 


GH.  XL.  4>F  XBLBASES.  459 

As  to  the  third,  before  judgment  the  plaintiff  in  an  action  NeUker  mh  a  poMtU- 
of  debt  releaseth  to  the  bail  in  the  king'a  bench  all  demands ;      V     ^^  ^ 
and  after  judgment  is  given ;  this  shall  not  bar  the  plaintiff  to 
have  execution  against  the  bail,  because  at  the  time  of  the 
release  he  had  but  a  mere  possibility,  and  neither  jus  in  re, 
nor  Jus  ad  rem,  but  the  duty  is  to  commence  after  upon  a 
contingent,  and  therefore  could  not  be  released  presently* 
So  if  the  conusee  of  a  statute,  &c.  release  to  the  conusor  all  ts  Am.  p.  r.  srE.s. 
his  right  in  the  land,  yet  afterwards  he  may  sue  execution ;  Patch.  38  Eliz.  Rot. 
for  he  hath  no  right  in  the  land  till  execution,  but  only  a  pos-  Gray!°7«  Kor'JJb/^ 
sibility ;  and  so  have  I  known  it  adjudged  (m).  404.  408.    Hob.  46. 

•^  J     6      N    ^  « Cro.  401.  449.) 

Nota,  a  seignory,  rent,  or  right,  either  in  prttsenti,  or  in  268  a. 

futuro,  maybe  released  five  manner  of  ways,  and  the  first  j«^.*^^     '**'* 
three  without  any  privity.     First,  to  the  tenant  of  the  free-  Lib.  lo.  fol.  48.  JLam* 
hold  in  deed  or  in  law.     Secondly,  to  him  in  remainder.  (Post,  ^5.    s  RoL 
Thirdly,  to  him  in  the  reversion.     The  other  two  in  respect       ^'  ^^'' 
of  privity ;  as,  first,  the  lord  releaseth  his  seignory  to  the 
tenant  being  disseised,  having  but  a  right,  and  no  estate  at 
all :  secondly,  in  respect  of  the  privity,  without  any  estate  or 
right;  as  by  the  demandant  to  the  vouchee,  or  donor  to  the  Sect.  455. 

donee,  after  the  donee  hath  discontinued  in  fee,  as  appeareth 
hereafter  in  this  chapter. 

See  for  this  word  (privity)  sect.  46 1. 

ALSO,  in  releases  of  all  the  right  which  a  man  hath  in    LITTLETON. 
certain  lands,  Sfc.  it  behoveth  him  to  whom  the  release  is  made  [Sect.  447. 265  b.] 
in  (6)  any  case,  that  he  hath  the  freehold  in  the  lands{l)in  i.^SSIJ'^Sfto-i, 
deed,  or  in  law,  at  the  time  of  the  release  made,  S^c.  (8).   For  *;o^  ^^ 

in  every  case  where  he,  to  whom  the  release  is  made,  hath  the  ReUate  de  mtier  u 

dnit  io  a  penem  km/aig 
uffttkidd  ia  d€€d%  9f 
{6)Aunm    tidy  in L. and M. and         (8)  ^.  not   in  L.  and  M.  nor  ^i„  i^good. 
Rob.  Roh. 

(7)  ^*  added  in  L.  and  M.  and 
Rob. 


(M)  For  in  the  king's  bencb,  ivben  the  proceeding  is  by  bill,  the  bail 
are  not  bound  in  a  certain  snm  to  the  plaintiff,  bot  only  undertake  that 
the  defendant  shall  )>ay  the  condemnation-money,  or  render  hia  body  t^ 
pjrison ;  so  that  tliey  are  bat  in  nature  of  jailors  to  the  defendant :  bat 
in  the  common  pleas,  the  bail  are  bonnd  to  the  pkuntiff  io  a  certaiD 
Hawk.  Abr.  353.— [£d.] 
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frtehold  in  deed,  or  in  law,  at  the  time  of  the  releate{9), 
Sfc»  (10)  there  the  release  is  good  {if). 

265  b.  ^^  Of  all  the  rights    This  must  be  intendeil  of  a  bm 

49  E.  3.  28.  -  1  .  ,  7  1  ^     .  1^  .        t 

righty   and  not  of  a  release  of  nght^   whereby  aoj  estate 

passed),  as  to  a  lessee  for  years,  &€.  as  shall  be  said  here- 

(Doct&Stad.  18  a.    after.    Also  it  mtist  be  intended  of  a  release  of  a  r^t  of 

ine^T^^'    ^^^^'   freehold  at  the  least,  and  not  to  a  right  for  any  term  for  years 

or  chattel  real ;  as  if  lessee  for  years  be  ousted,  and  be  in  the 
reversion  disseised,  and  the  disseisor  maketh  a  lease  for  yean^ 
the  first  lessee  may  release  unto  him.  All  which  is  implied 
in  the  first  S^c. 

1.ITTLETON.  FREEHOLD  in  law  is,  as  if  a  man  disseiseth  another, 
[Sect. 448. 266b.]  andOl)dieth  seised,  whereby  the  tenemenU  descend  to  ki$ 

son,  albeit  that  his  son  doth  not  enter  into  the  tenmnents,  yd 
he  hath  a  freehold  in  law,  which  by  force  of  the  descent  is 
cast  upon  him,  and  therefore  a  release  made  to  him,  so  being 
smed  of  a  freehold  in  law,  is  good  enough ;  and  if  he  taktk 
wife  being  so  seised  in  law,  although  he  never  enter  in  dedf 
and  dieth,  his  wife  shall  be  endowed {\%\ 

£66  b.  Here  Littleton  describeth  what  a  freehold  in  hw  is,  for 

(Doct.&9tod.  17  b.)  jjg  jjjj  gpQi^e  before  in  many  places  of  freeholds  in  deed. 

(e)  Bract  lib.  4.  fol.  This  Bracton  calleth  (e)  civilem  et  naturalem  possessionev^ 
fol.'83b.  Fleta  lib!  3.  '^  seisinam.  The  natural  seisin  is  the  freehold  in  deed,  and 
cap.  15.   Vid.  itct.      jije  ^i^ii  the  freehold  in  law  (o). 

(9)  fait,  added  in  L.  and  M.  and         (ll)  eni,  added  in  L.  and  M.  and 
Rob.  Hob. 

(10)  donpiif  not  in  L.  and  M.  nor         (12)  S^.  added  in  L.  and  M.  aid 
Rob.  Hob. 


(N)  See  note  (A)  at  tbe  commencement  of  this  chapter,  p.  451.  and  n.  (F) 
snpra,  p. 456.  With  respectto  releases  de mitter  U  draitf  it  is obserrable, 
that  releases  are  said  to  enure  by  way  of  miiier  le  droits  where  a  penoo 
who  has  been  'disseised  releases  to  the  di&ieisor,  or  to  the  heir  or  feoffee 
of  the  disseisor,  who,  being  in  possession,  is  therefore  capable  of  takine  a 
release  of  the  right.  And  an,  in  cases  of  this  kind,  nothing  bot  the  baie 
right  passes,  the  release  is  said  to  ennre  by  way  of  miiter  le  droit.  Gilb> 
Ten.  55.  5  Bac.  Abr.  690.  Releases  (C.  9,)  No  words  of  limitatioii  art 
necessary  in  a  relea.se  that  enures  by  way  of  mitter  U  dnit ;  for  if  a  re* 
lease  of  right  be  made  to  a  person  seised  in  fee,  for  a  day,  or  an  boor,  it 
will  be  as  strong  as  if  it  were  made  to  the  releasee  and  his  beire  for  ever. 
Infra,  «74a.— [JFd.]    , 

(O)  See  further  as  to  tlic  term  freehold,  ante,  vol.  1.  p.  487.  n.(C}. 
Fora  definition  of  the  word  seistii,  see  ante,  vol.  g.  p.  534.  n.  (C);  and 
as  to  the  words  disieiftii  and  ditanitiwmtce.  post,  Chaps  47.  and  Chap.  dO- 
w^Ed.} 


il 
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If  a  msn  levy  a  6ne  to  a  man  tw  conusance  de  droit  come  ^^  ^  ^•^'  ^  H-  ^* 

14      17  E  3   78» 

ceo  que  il  ad  de  son  dane,  or  a  fine  sur  conusance  de  droit  t  E.  3.  53.   (5  Rep. 
tantum ;  these  be  feoffments  of  record^  and  the  comisee  hath         -)  \  ^     ^*) 
a  freehold  in  law  in  him  before  he  entereth  (p). 

Upon  an  exdiange,  the  parties  have  neither  fireehdd  in  ii  H.  4. 6i.  si  H.  r. 
deed,  nor  in  law,  before  they  enter  ;  so  upon  a  partition^  the 
freehold  is  not  removed  until  an  entry. 

(  f)  If  tenant  for  life  by  the  agreement  of  him  in  the  re-  (/)  32  E.  3.  Barr* 

262.    41  Ass.  2* 

version  surrender  unto  him ;  he  in  the  reversion  hath  a  free*  13  h.  4.  Surrender 
hold  in  law  in  him  before  he  enter.     (g)Upon  a  livery  within  }^\^  £  3,  ^j. 
the  view  no  freehold  is  vested  before  an  entry. 

If  a  man  doth  bargain  and  sell  land  by  deed  indented  and 
broiled^  the  freehold  in  law  doth  pass  presently.  And  so  when 
uses  are  raised  by  covenant  upon  good  consideration  (q). 

If  a  tenant  in  a  pnecipe,  being  seised  of  lands  in  fee,  con-  17  £•  3. 77.   18  E.  4. 

25« 

fess  himself  to  be  a  villain  to  an  estranger,  and  to  hold  the 
land  in  villenage  of  him,  the  estranger  by  this  acknowledge- 
ment i«  actually  seised  of  the  freehold  and  inheritance  with- 
out any  entry.     But  let  us  return  to  Littleton* 

ALSOf  in  some  cases  of  releases  of  all  the  right,  albeit   LITTLETON- 
that  he  to  whom  the  release  is  made,  hath  nothing  in  the  [Sect.  449*  266  b.] 
freehold  in  deed  nor  in  law,  yet  the  release  is  good  enough.  SoVtherdeumUve 
As  if  the  disseisor  ktteth  the  land  which  he  hath  by  disseisin 
to  another  for  term  of  Ids  life,  saving  the  reversion  to  him,  if- 
the  disseisee  or  his  heir  release  to  the  disseisor  all  the  right,  S^c. 
this  *  release  is  good,  because  he  to  whom  the  release  is  made,  *267a* 

had  in  law  a  reversion  at  the  time  of  the  release  made  (r).  ^^^^*  ^^^' 

(P)  But  a  common  recovery  vests  no  freehold,  in  deed  or  in  law,  befort 
ent^  or  execution  sued.    Moor.  141.    Hawl^.  Abr.  356.— [£d.] 

(Q)  The  possession,  or  rather  legal  estate,  tntnsf erred  by  the  operation 
of  the  Statute  of  Uses,  is  equivalent,  in  most  respects,  to  a  powession 
or  legal  interest  acquired  by  an  actual  entry,  or  attornment,  under  a  con- 
veyance at  common  law.  Therefore  if  a  bargain  and  sale  be  made  for 
years  of  land  in  the  possession  of  the  bargainor,  such  estate  for  years  is 
capable  of  receiving  a  release  of  the  reversion  before  an  actual  entry  by 
the  bargainee,  Lutwlch  v.  MUton^  Cro.  J?c.  604;  but  it  seems  doubtful^ 
whether  the  bargainee  can  maintain  an  action  of  trespani  before  an  actual 
entry.  1  Vent  3tit.  Cro.  Jac.  604.  So  a  bargainee  of  a  reversion  may 
avow  for  rent,  or  bring  an  action  for  waste  without  attornment,  6  Co.  68  a ; 
but  it  seems,  tliat  he  must  give  notice  of  the  bargain  and  sale,  before  he 
can  take  advantage  of  a  condition  for  non-payment  of  rent.  Cro.  Jac« 
146.  476.    5  Co.  113.     Ow.  69*.  f  Sand.  44^  4^.— [£tf.] 

(R)  See  sopra,  n.  (A),  p.  ^bl.^Ed,} 
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^7  ft*  Here  Litdeton  addeth  a  limitation  to  the  next  precedent 

32b.   41  £.3.  17.    *  sectlon^  viz.  that  a  release  of  all  the  right  may  be  good  to 
49  E.  3*  i8.  cue  ult  1,}^  j^  reversion,  albeit  he  hath  notliing  in  the  freehold,  be- 
cause he  hath  an  estate  in  him. 

^'  All  the  righty  S^cJ*  Or  title,  interest,  demand,  or  the 
like :  and  so  it  is,  if  he  in  the  reversion  hath  an  estate  for 
life  or  in  tail  in  reversion,  as  in  the  like  case  it  appeareth  in 
the  next  section. 

I-ITTLETON.  jj>f  iJi^  j^mg  manner  it  t>,  wliere  a  lease  is  made  to  a  man 
[Sect.  450. 267  a.] yj^^  ^^^  ^  ^^^^  ^^  remainder  to  another  for  term  ofil3)  an- 

other  man^s  life,  the  remainder  to  the  third  in  tail,  the  re- 
mainder to  the  fourth  in  foe,  if  a  stranger  which  hath  right 
to  the  land  releaseth  all  his  riglU  to  any  of  them  in  the  re- 
mainder, such  release  is  good,  because  every  of  them  hath  a 
remainder  in  deed  vested  in  him* 

267  a*  Here  is  another  limitation,  that  a  release  is  good  to  him  in 

17  E.  3.  54.  isE.  s!  ^^^  remainder,  albeit  he  hath  nothing  in  the  freehold  in  pos- 
tit^uie7^'F^N'B*  ^^^^^^">  because  he  hath  an  estate  in  him,  as  hath  been  said. 
^7£*  In  both  these  limitations  it  is  to  be  observed,  that  the  state 

vihich  maketh  a  man  tenant  to  the  prtecipe,  is  said  to  be  the 
freehold,  as  here  the  state  of  tenant  for  life^  and  not  the  re- 
version in  fee. 

LITTLETON.  BUT  if  the  tenant  for  term  of  life  be  disseised,  and  afUr- 
[Sect.  45 1 .  267  a.]  xDards  he  that  hath  right  (the  possession  being  in  the  disseisor) 
^big^^ahtr^  releaseth  to  one  of  tliem  to  whom  the  remainder  was  made  all 
right,  u  is  void.  (\^)  his  right,  this  release  is  void,  because  he  had  not  (IS)  a 

remainder  in  deed  at  the  time  of  the  release  made,  but  only 

a  right  of  a  remainder. 

267  a.  "Btt(  only  a  right  of  a  remainder,  S^c.**  For  a  release  of  a 

right  to  one  that  hath  but  a  bare  right  regularly  is  void ;  for, 

Vid.  sect  454*       as  Littleton  hath  before  said,  he  to  whom  a  release  is  made 

of  a  bare  right  in  lands  and  tenements,  must  have  either  a 
freehold  in  deed  or  in  law  in  possession,  or  a  state  in  re- 
mainder or  reversion'  in  fee,  or  fee  tail,  or  for  life. 

(13)  autery  not  in  L.  and  M.  nor  (i5)  em  fvy,  added  L.  and  M. 
Roll,  nor  in  Cambr.  M 88.  and  Rob. 

(t4}  Ma— ie,  L.  and  M.  and  Rob. 
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la  tome  case  a  release  of  a  right  made  to  one  dial  hath  ^265  b. 

neither  freeliold  in  deed,  nor  freehold  in  law^  is  ^;ood  and      ^*  ^^'  ^ 
available  in  law,  (h)  as  die  demandant  nuiy  release  to  the  {k)  f  E.  4«  15. 
voucheeip  and  jet  the  vouchee  hath  nothing  ia  die  land :  but  41.   Vb  E.  1  is. 
the  rewon  of  that  is,  for  that  when  die  vouchee  entereth  into  ^  ^;  *;  ;^^r  V;i.^;^ 
the  warranty,  he  becoraedi  tenant  to  the  demandant,  and  may  ^^^*  *^^J  ^^^  ^ 
sender  the  land  to  nun,  m  respect  of  the  privity;  but  aii  ^Kcp.  99(>.> 
cstranger  caonot  release  to  the  vouchee^  becausej  iu  ni  verir 
tote,  be  is  not  tenant  of  the  land, 

(i^*And  so  it  is,  if  the  tenant  alien  hanging  the  pracipe^  *C/}6a. 

die  release  of  die  demandant  to  the  tenant  to  the  j>raape  is  1^  /Uk.  p.  41. 
(ood,  and  jet  he  hath  nothing  in  the  land  (s). 

AhSOf  a  reletue  of  all  the  right,  4fc.  ««  some  case  is    LITTLET05L 
gBod,  asade  io  him  which  is  supposed  tenant  in  law,  albeit  he  [Sect,  490.  284  aj 
idih  uothimg  in  the  tenements.    As  in  a  praecipe  quod  reddat^       (2  Inst  244.J 
if  the  tenant  aUen  the  land  honing  the  right,  and  after  the    (Ante,  ^6$,  ^67^ 
denumdant  releaseth  ^to  him  all  his  right,  S^c.  this  release  is  *284h. 

good,  for  that  he  is  supposed  to  be  tenant  by  the  writ  of  the 
demandant,  and  yet  he  hath  nothing  in  the  land  at  the  time 
of  the  rdease  made 

IN  the  same  manner  ii  k  if  in  it  prscipe  quod  reddat  the   LITTLETOIL 
ienant  vouch,  and  the  vouchee  enters  into  warranty,  if  after-  [Sect,49h  284^^ 
ssard  the  demandant  release  to  the  vouchee  all  his  right  (^16), 
this  is  good  enough,  for  that  the  vouchee,  after  he  hath  entered 
into  warranty,  is  tenant  in  law  to  the  demandant,  Sfc.  (17)  (j). 

Here  it  dodi  appear,  that  there  is  a  tenant  in  deed  and  a  234  K 

tenant  in  law,  and  Litdeton,  in  these  sections  putteth  two  ex- 
amples of  tenants  in  law,  viz.  (k)  the  tenant  to  a  precipe  after  (fc)  10  E.  4.  15. 
alienation,  and  of  the  vouchee,  whereof  somewhat  hath  been  ^.i  e.  3.  si.    f5  E.X 

tit.  Rescrit.   54£.a. 

And  it  is  observable,  diat  litdeton  saith,   diat  in  bodi  *'}•  ^f f*^^^  ^^'  *• 

^  '  16.     ,S9  H.  6.  40. 

17Am.  «4.  8H.  7-3L 
(16)  ^«.  ailded  L.  and  M.  and         (17)  ifc.  not  in  L.  and  M.  nor  20  Ass.  2.    14  E.3. 
Bok.  Roh.  Prncedencio  4. 

Q  R.  S.  17.     StlR^S, 

.«v  — .  ^      ,      .  ,,         .  .  .  Qiiarelmp.t.  Oyer* 

(vS)  The  vooenee  having  entered  into  the  warranty,  and  the  tenant  to  ^7  £\i^^  34^    ~ 

a  pntHpe^  aotwithstaoduig  be  has  aUened,  may  take  a  release  from  the  ^j^ 

4leiiiandanty  for  they  arc  tenants  in  law  as  to  him,  and  it  is  presumed 

that  they  arc  as  ranch  concerned  to  answer  his  action  as  if  Uiey  were 

tenaoto  in  deed.    Hawk.  Abr.  t55,  S54.^iBd.] 

(T)  See  the  ks t  BOte.-{£d.] 
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cases  he  is  tenant  in  law  to  the  demandant,  and  yet  he  hath 
nothing  in  the  land.  And  therefore  if  after  the  vouchee  bath 
entered  into  warranty,  and  become  tenant  in  law,  an  ancestor 
collateral  of  the  demandant  releaseth  to  the  vouchee  with 
warranty,  he  shall  not  plead  this  against  the  demandant,  for  that 
the  release  by  the  estranger  is  void,  which,  besides  the  autho- 
(•)  Vid.  devant  Seet.  rities  before  vouched,  appeareth  by  Littleton  himself  (*);  for 
Po8t,f73a.y        '     he  saith,  that  he  is  tenant  in  law  to  the  demandant,  wherebj 

he  excludeth  that  he  is  tenant  in  respect  of  any  estranger. 

266  a.  In  time  of  vacation  an  annuity,  that  the  parson  ought  lo 

8  £.  3*  21.      46  E.  3.  ■  «  »  •  •  ^      r.  «i_        _: 

<)b.  8H.  6.  S3.  pay>  maybe  released  to  the  patron  m  respect  ot  the  pn- 
ImIl'.  ^8  Rep.^t^^  ^^^y  (^)  5  **"'  ^  release  to  the  ordinary  only  seemeth  not  good, 
5  Rep.  24b.    2  Cro.    because  the  annuity  is  temporal. 

BeUaae  de  mitter  le  If  a  disseisor  make  a  lease  for  life,  the  disseisee  may  re* 

{nomrivUy  being  requi-  needs  no  privity,  as  shall  be  said  hereafter.     But  if  the  dis- 
seisor make  a  lease  for  years,  the  disseisee  cannot  release  to 
wecus  if  made  to  ki»      him,  because  he  hath  no  estate  of  freehold  (w).     And  vet  io 
lemefar  yeun.  some  case  a  right  of  freehold  shall  drown  in  a  chattel ;  as  if 

a  feme  hath  a  right  of  dower  she  may  release  to  the  guardian 

in  chivalry,  and  her  right  of  freehold  shall  drown  in  the  chattel, 

^  because  the  writ  of  dower  doth  lie  against  him,  and  the  heir 

(Dyer  30  b.    2  Cro.     shall  take  advantage  of  it.  And  it  is  to  be  observed,  that  by  the 

•^  ancient  maxim  of  the  common  law,  a  right  of  entry,  or  a  chose 

in  action,  cannot  be  granted  or  transferred  to  a  stranger  (x), 

and  thereby  is  avoided  great  oppression,  injury,  and  injiu- 

Mirror,  cap.  2.  sect.  tice.     Nul  charter^  nul  vende,  ne  nul  done  vault  perpetual" 

46*  47  48.    AnVe    '  ^^^"^  *'  '^  dowor  n'est  seisie  al  temps  de  contracts  de  £.  drwtSt 

214  a.  232  b,   Post,    ^^  jg/  ^^qIi  jg  possession,  et  del  droit  del  propertie.    And 

therefore  well  saith  Littleton,  that  he  to  whom  a  release  of  a 
right  is  made  must  have  a  freehold. 

(U)  Ace.  Benlham  v.  Alslonf  2  Vero.  204.  And  the  reason  b,  became 
the  fee  is  in  the  patron  darini^  the  vacancy.    Ibid. — [EdJ] 

<W)  A' release  de. mitter  le  droit,  we  have  seen,  cannot  be  made  bat  to 
the  tenant  of  the  freehold,  riilier  in  deed  or  in  law,  supra,  265  b.  p.  459; 
for  the  presumptive  right  is  in  the  freeholder  (thongh  he  comes  in  kf 
disseisin)  during  his  possession  ;  and  the  lessee  for  years  takes  and  retains 
the  possession  but  as  his  bailiff;  and  since  the  action  and  entry  are  only 
on  the  freeholder,  he  only  is  capable  of  a  rcleafie,  and  the  lessee  for  yean 
is  a  stranger.  Gilb.  Ten.  54.  A  release  which  operates  by  way  of  eff- 
largement,  however,  may  be  made  to  a  person  who  has  only  a  chattd 
interest,  as  wiU  appear  liereafter.    Infra,  ^270  a.^— [£tf.] 

(X)  As  to  the  alteration  of  Uie  common  law,  in  respect  of  the  assifi- 
ment  of  choset  in  action,  see  ante,  p.  113.  n.  (K  a).— {£d.] 
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By  Sect,  469.  it  appearelh,  that  to  a  release  of  aright^  fi75*. 

made  to  any  that  hath  an  estate  of  freehold  in  deed  or  in  law,  ^  "  •> 
no  privity  at  all  is  requisite.  As  if  a  disseisor  make  a  lease  for 
life,  if  the  disseisee  release  to  the  lessee,  this  is  good,  and 
directly  within  the  rule  of  Littleton^  because  the  lessee  hath 
an  estate  of  freehold,  albeit  there  be  no  privity.  And  so  it 
is,  if  a  disseisor  make  a  lease  to  A.  and  his  heirs  during  the 
life  of  B.,  and  A.  dieth,  a  release  by  the  disseisee  to  his  heir, 
before  he  doth  actually  enter,  is  good. 

ALSO,  sometimes  releases  shall  enure  de  mitter,  and  vest    lilTTLETd??. 

(he  right  of  him,  which  makes  the  release,  to  him  to  whom  the  [^«^ct.466.  274a.] 

J  •         J         A    -n  1    J*      •    J         1  t        I       ji  ^     ZfoM?  it  tftoK  enure.    • 

release  %s  made.     As  if  a  man  he  disseised,  and  he  releasetn  to 

his  disseisor  all  his  right,  in  this  case  the  disseisor  hath  his 

right,  so  as  where  before  his  state  was  wrongful,  now  by  this 

release  it  is  made  lawful  and  right  (y). 

**And  he  releaseth  to  his  disseisor,  S^c,^    This  release  so  274  d. 

putteth  the   right  of  the  disseisee'  to  the  disseisor,  that  it  droi^MnglntJe l>y 

changeth  the  quality  of  the  estate  of  the  disseisor ;  for  where  <''«««^« '« thedUsei* 
^  .  ^  t..  **^>  ***  eHate  becomes 

bis  estate  was  before  wrongful;  it  is  by  this  release  made  law-  lawfuL 

ful.  But  how  far,  and  to  what  respects  his  estate  is  changed, 

shall  be  said  hereafter  in  this  Chapter  in  his  proper  place. 

ALSO,  if  a  man  be  disseised  by  two,  if  he  release  to  one  LITTLETON* 

of  them,  he  shall  hold  his  companion  out  of  the  land,  and  by  [Sect.472.  S75  b.] 

such  release  he  shall  have  the  sole  possession  and  estate  in  the  ^^^^  '^  ^r^e^ 

land.     But  if  a  disseisor  enfeoff^  two  in  fee,  and  the  disseisee  ^<«»  o'me- 

^  j^  ..      Btii  if  made  to  one  of 

release  to  one  of  the  feoffees,  this  shall  enure  to  bath  the  iwo/eofeesofadis- 
feoffees,  and  the  cause  oftlie  diversity  between  these  two  cases  J^JT^'  ttema^ttt 
is  pregnant  enough,    (18)  For  tluU  tliey  come  in  by  feoffment, 
and  the  others  by  wrong,  S^c,  (2). 

(18)  The  remainder  of  thU  Section  not  in  L.  and  M.  nor  Roh. 

(Y)  Sec  ante,  n.  (L),  p.  458.  and  infra,  n,  (Z).— FEJ.] 
(Z)  Where  the  disseisee  releases  to  the  disseisor  niiusclf,  it  alters  the 
Tight ;  bnt  where  to  the  feotfee,  it  does  not  alter  his  title ;  for  the  di&* 
seiftor  coming  in  by  wrong,  the  possession  is  only  in  hiin,  and  titere  is  no 
notorious  title,  bnt  only  the  bare  possession;  and  therefore  a  release 
makes  good  that  possession  by  making  it  rightful.  Hut  the  feolfec  comes 
in  by  title,  and  therefore  the  release  cannot  alter  the  title ;  for  the  feofl* 
ment,  being  a  notorious  act,  must  be  defeated  by  an  act  of  equal  noto- 
riety, before  any  alteration  can  be  made  in  such  title.  Therefore,  in  the 
case  of  a  release  by  the  disseisee  to  one  of  two  disseisors;  the  releasee  sliaA 

Vot.  IL  II  u 
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S76  a.  "  But  if  a  immo?  evfi^  ima,  4^-^    And  th«  rcftMm  of 

XhL\  %  r^p-'toT  <1^  d'mnitj  it,  for  tbal  Ibe  fedie^s  ara  in  by  title,  and  m 

presumed  to  b«ve  a  varraDtj  (a  1%  wbicb  ia  much  favoured  ia 
law,  aud  the  diaaeisors  are  merely  in  by  wrong.  And  the 
equity  of  the  law  dolb  praterve  tu  this  caee  the  benefit  of  tha 
atranger  to  the  i eleaae  eoaaing  m  by  ona  joinl  tille. 

**  Far  thai  they  come  in  byfeqfinent,  and  the  ciken  fy 
wrong.'*  This  is  of  a  new  addition^  and  not  in  tbe  origiiuJi 
and  therefore  I  pass  it  over. 

I^ITTLBTON.  JND  note,  that  every  releau  made  to  him,  whidi  hath  a 
[Sect.  452.  a67  b.]  revenion  or  a  remainder  in  deed,  shall  serve  and  aid  hm  whs 
Atmer  or  rewuAfid^-  hath  the  freeholdj  OS  weU  as  him  to  whom  the  release  sras 
'^^^j^^'^j^  ***     made,   if  the  tenant  hath  the  release  in  his  hand  {19)  Is 

plead. 

L.ITTLETON.        i^  the  same  manner {^0)  it  is,  where  a  release  (21 )  w  made 

[Sect.  453. 267  b.]  to  the  tenant  for  life,  or  to  the  tenant  in  tail,  (22)  this  shall 

€t  i  cwcem.        enure  to  them  in  the  reversion,  or  to  them  in  the  remainder, 

as  well  as  to  the  tenant  of  the  freehold,  and  iby  shall 
have  as  great  advantage  of  this,  if  they  can  shew  it  (23> 

267  b.  By  this  it  appeareth,  that  as  a  release  made  of  a  right  to 

him  in  reversion  or  remainder,  shall  aid  and  benefit  him  that 
hath  the  particular  estate  for  years,  life,  or  estate  tail,  so  a 

(19)  depUadir,  not  in  L.  nnd  M.  (H)  us,  not  in  L.  and  M.  vst 

nor  Roh.  Mh. 

(SO)  cff  2oii,  not  in  L.  and  M.  nor  («d)  ^.  added  in  L.  and  M.  nd 

Roh.  Rob. 
(f  1)  eat,  not  in  L.  and  M.  nor 
•      KoU. 

— — - 

fiold  ont  his  companion,  because  the  disseisor  comes  in  by  no  lawfil  or 
established  act  of  notoriety,  wliich  oaglit  to  he  deleated  bmra  the  flM» 
ner  of  possessing  can  be  altered ;  and,  cooseqnently,  though  he  possessed 
as  a  joint-tenant  before  the  reiesM,  yet  after  tlie  release  he  shaU  hold  oat 
bis  companion,  bccanse  he  was  oossessed  of  the  ytiuAc  before  by  wrong, 
and  now  being  possessed  by  right,  it  follows  that  the  possessiun  of  the 
other  wrong-doer  is  no  possession  at  alL  But  where  tlie  disseisor  had  cb- 
feoffed  two,  the  release  of  the  disseisee  to  one  enures  to  both,  because,  si 
they  came  in  by  the  legal  notoriety  of  a  f^oament,  that  mnu  be  dcleatad  br 
an  act  of  equal  notoriety,  before  the  title  can  be  altered ;  since  the  feoff« 
mrat  mnst  stand  |(ood  as  an  act  that  gives  wamhig  to  all  persons  in  whoai 
the  freehold  subsists,  till  by  some  act  of  equal  soieamity  it  appears  thst 
the  fVeehold  b  in  another.    Gilb.  Ten.  55, 56.— [£d.] 

(A  1)  And  which  warranty^  if  the  release  should  enure  by  way  of  eotiy 
and  feoffment,  would  be  defeated,  the  estate  being  defeated  to  which  it 
was  annexed.    See  Gilb.  Ten.  56.<-C£d.] 
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idease  of  a  ti^t  made  to  a  particular  teaant  for  life,  or  iu 
tail,  shall  aid  and  benefit  him  or  them  in  the  remainder. 

"  If  the  tenant  hath  the  deed  in  his  hand  to  pleadr  And  35  H.  6.  •• 
so  it  is  in  both  cases ;  for  albeit  he  in  the  retersion  or  re* 
mainder  is  a  stranger  to  the  deedy  when  the  release  is  made 
to  the  tenant,  and  the  tenant  for  life  or  in  tail  is  a  strangef 
to  the  deed,  when  the  release  is  made  to  him  in  reversion  or 
remainder^  yet  seeing  they  are  privies  in  estate,  none  of  them 
in  pleading  shall  take  benefit  thereof,   without  shewing  the        '  , 

same  in  court,  which  is  worthy  to  be  observed. 

^Iftheji  can  shew  thii!*  The  one  cannot  plead  the  release  (Aote,  S52a«   Hob. 
made  to  the  other  without  shewing  of  it,  for  that  they  are 
privy  in  estate,  as  hath  been  said.    The  residue  of  these  tiivo 
sections  needs  no  explication. 

If  two  disseisors  be,  and  they  make  a  lease  for  life,  and  th^  976  a. 

disseisee  release  to  one  of  them,  this  shall  enure  to  them  both,  ^lu^^l^^lfiHf 
and  to  the  benefit  of  the  lessee  for  life  also :  for  he  cannot  ^t^f^W^^^i  h 
by  the  release  have  die  sole  possession  and  estate,  for  part 
•f  tbe  estate  is  in  anodier  (b  }). 

And  so  it  is  (as  it  seemeth)  if  the  disseisors  make  a  lease  fo|r 
years,  and  the  disseisee  release  to  one  of  them,  this  shall  enure 
to  theni  both,  for  by  the  release  he  cannot  have  die  sole  posses- 
sion :  and  it  appeareth  by  Littleton,  (sect.  472.)  that  he  must 
bave  tbe  solcr  possession,  and  bold  his  companion  out.  But  So  where  the  rdeestt 
tbe  mortgagee  upon  condition,  having  broken  the  condition,  i^facondUum: 
is  disseised  by  two,  the  mortgagor  having  title  of  entry  for  the 
condition  broken,  release  to  tlie  one  disseisor,  albeit  they  be 
in  by  wrong,  yet  the  release  shall  enure  to  them  both  for  two 
causes :  first,  for  that  they  are  not  wrong-doers  to  the  mort- 
gagor, but  to  the  mortgagee ;  and  by  Littleton's  case  it  ap* 
peareth,  that  wrong  is  done  to  him  that  made  the  release : 
aeoondly,  that  he  that  makes  the  release  hath  but  a  title  by 

(B 1)  Another  reason  why  it  shall  ennrc  to  both  disseisors,  is,  that  if  i( 
sbonld  cnore  by  wav  of  eotry  and  feoffment,  the  releasee  would  avoi4 
bis  own  lease.— ^£<i.j 

H  U  2 
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force  of  a  conditioui  and  Ltttleton^s  case  is  of  a  right  (c  1). 
Like  law  of  an  entry  for  mortmain,  or  a  consent  to  ravish- 
ment,  &c» 

ZoU^i^'^^^^*^^  ^^^^^  ^^^  author  putteth  his  case  of  one  disseised,  put 

the  case  that  two  joint-tenants  in  fee  be  disseised  by  two,  and 
one  of  the  disseisees  release  to  one  of  the  diss^ors  all  bis 
right,  he  shall  not  hold  out  his  companion,  because  the  release 
is  but  of  the  moiety,  without  any  certainty  (d1)« 

or  vhereihereleauis        Jf  g  ^gn  be  disseised  by  two  women,  and  one  of  them 

9me  qf  two  disaeiaors,      take  husband,  and  tiie  disseisee  release  to  the  husband,  diis 

(Post,  278  a.)        shall  enure  to  tlie  advantage  of  both  the  disseisors,  because 

the  husband  was  no  wrong-doer,  but  in  a  manner  in  by  title. 

275b.  ''If  a  man  be  disseised,  t^cJ*     This  is  to  be  understood 

On  release  de  milter  U        t  ^  ..  •      r        •       i      •      j-       •      i  11  r      -r 

droit  by  jHirticuiar  te-    ^"ere  tenant  m  fee-Simple  is  disseised,  and   release;  for  u 
nanttoof^ofkU  rf«.     j^^ant  for  life  be  disseised  by  two,  and  he  releaseth  to  one  of 

aeuorsy  u  ewret  to  j         * 

^^^'  them,  this  shall  enure  to  them  both;  for  he  to  whom  the  re- 

194  a!  b!;    '  '    \^^:s^  is  made,  hath  a  longer  estate  than  be  that  releaseth,  and 

therefore  cannot  enure  to  him  alone,  to  hold  out  his  compa- 
nion, for  then  should  the  release  enure  by  way  of  entry  and 
grant  of  his  estate ;  and  consequently  the  disseisor,  to  whom 
the  release  is  made,  should  become  tenant  for  life,  and  tlie 
(k)  13  E.  4.  tit.  Dis-  reversion  revested  in  the  lessor,  (hy  which  strange  transmuta- 
'    *     *  tion  and  change  of  estates  in  ihb  case  the  law  will  not  suf- 

*276  a.  f«r  (e  1).     But  if  lessee  for  years  be  ousted,  and  he  in  the  ♦re- 

(C  1)  The  release  in  thiK  raxe  is  not  of  a  ri^it  to  an  ancient  eflatr 
df>v(>9terl  l)y  wrong,  but  of  a  title  of  re-cutry  by  force  of  a  condition, 
which  i>hall  not  by  construction  of  law  defeat  the  estate  to  which  it  w&>i 
annexed,  witlioot  an  express  re-entr)',  according  to  the  words  of  the 
condition.    Hawk.  Abr.  .1()9— [Ed.] 

(D  l>Aml  if  this  release  should  enure  by  way  of  entry  and  feofTmrot, 
it  would  not  only  devest  the  otate  of  the  other  (Ji^seisor,  but  revest  the 
estate  lu  the  other  disseisee,  who  was  a  stranscer  to  the  release.— [£<{.] 

( Eil  1)  We  have  seen,  that  a  release  to  one  of  two  disseisors  of  an  estate 
in  fee,  enures  to  the  releasee  alone ;  but  it  Is  otherwise,  if  tenant  in  tail, 
or  for  life,  l>e  disseised  by  two,  and  release  to  one  only;  for  such  ideate* 
\\\\\  enure  to  botli  the  disseisurs.  And  the  reason  of  this  differcucf  is 
that,  as  the  disseisor  gains  the  immediate  fee  by  the  disseisin,  it  most  be 
the  convexanre  of  the  ri^ht  to  tlie  iuiinediate  fee  also  that  can  chao^  the 
estate.  If,  therefore,  the  disseisee  in  fee,  or  the  tenant  for  life  and  re- 
nialuder>nian,  release  their  right  to  one  of  the  disseisors,  it  turns  his 
%vron;!ful  estate  in  fee  into  a  rightful  one :  but  if  the  tenant  in  (atl  or 
far  life  release  their  right,  they  would  convey  a  right  to  a  difTereot  e^itife, 
than  that  which  was  gained  by  the  disseisin ;  for,  in  order  to  tura  the 
wrongful  estate  itito. a  rightful  one,  the  right  which  is  conveyed  must  be 
commensurate  with  the  wrong :  if  they  are  not  equal  iu  quantity,  tliey 
junst  continue  distinct,  and  the  first  estate  rcuiaios  unaltered.  Wslk. 
GUb.  Ten.  301.    Infra,  276  a.— [E</.] 
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version  disieised,  and  (he  lessee  release  to  the  disseisor,  the 

disseisee  may  enter,  for  the  term  of  years  is  extinct  and  de« 

termined.     But  otherwise  it  is  in  case  of  a  lessee  for  life,  for  (Ante,  165  b.    Poit, 

the  disseisor  hath  a  freehold|  whereupon  the  reieese  of  tenant 

for  life  may  enure ;  but  the  disseisor  hath  no  term  for  years, 

thereupon  the  release  of  the  lessee  for  years  may  enure  (f  1). 

And  so  it  is,  if  donee  in  tail  be  disseised  by  two,  and  re* 
leaselh  to  one  of  them,  it  shall  enure  to  them  both.  But  if  tmUm  the  rever$99n  ^ 
the  king's  tenant  fur  life  be  disseised  by  two,  and  he  releaseth 
to  one  of  them,  lie  sliall  hold  out  his  companion,  for  the  dis* 
seisor  sained  but  the  estate  for  life.  So  if  two  loint-tenants  **!!  the  djssHam  be  vnlff 
make  a  lease  for  life,  and  after  do  disseise  the  tenant  for 
life,  and  he  release  to  one  of  them,  he  shall  hold  out 
his  companion,  for  the  disseisin  was  but  of  an  estate  for 
life  (G  I), 

If  tenant  for  life  be  disseised  by  two,  and  he  in  die  re-  or  where  thereverthnft 

J  .  r      ir     •   •     •  1  r  ^1      J'      joins  tcith  the  particm^  * 

version  and  tenant  for  life  jom  ni  a  release  to  one  of  the  dis-  lar  tenant  in  the  r«« 
>ei$ors,  he  shall  hold  his  companion  out,  and  yet  it  cannot  '^^^' 
eiiure  by  way  of  entry  and  feoffment.     But  if  they  severally 
release  their  several  rights,  their  several  releases  shall  enure  to 
both  the  disseisors. 

But  liere  in  Llttleton*s  case,  where  tenant  in  fee->simple  is 
disseised  by  two,  and  releaseth  to  one  of  them,  this  for  many 
purposes  enurelh  by  way  of  entry  and  feoffment,  and  there- 
fore he,  to  whom  the  release  is  made,  shall  hold  out  his  com- 
panion, and  be  made  sole  tenant  of  tli^  fee-sinipfe.  And  this 
botdeth  jQot  only  in  case  of  a  disseisin,  but  also  in  case  of  in- 
trusion and  abatement:  but  necessarily  he,  to  whom  the  re«> 
lease  is  made,  must  be  in  by  wrong,  and  not  by  title. 

(F 1)  In  the  forraer  ca^,  the  le&sor  misht  reoovcr  in  a^tnse  before  the 
rvlease,  though  he  could  not  take  the  profits,  and  after  tlte  release,  lie 
\  may  both  recover  and  take  ttie  profits;  for  <lie  estate  i^iiined  by  tlie  dU- 
I  seisin  being  wholly  defeated,  if  the  disseisor  should  maintain  an  action 
a|r<iimthini  for  the  profits,  it  must  be  grounded  on  the  release  of  the  b;ire 
a»d  nailed  right  of  the  lessee  for  years,  which  cannot  be  transferred ;  bnf , 
in  the  latter  case,  the  lessor  cannot  have  an  assise  during  the  life  of  the 
lessee  for  life.    Hawk.  Abr.  S68.^[£:d.] 

(U 1)  And  the  release,  ennrtnff  oy  wuy  of  entT>'  and  feoffment,  does 
not  diminish  the  estate  of  the  releasee,  nor  revest  an  estate  in  any  not 
rsncenied  therein ;  but  onAy  devests  ilie  estate  ^  hich  tlie  other  jouit- 
tinant  gained  by  disseisin  .•^'[E</«] 
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}f  two  men  do  gain  an  advowson  by  usurpatioby  and  tbe 
patron  releasethto  one  of  them,  he  shall 'not  hold  out 
companion,  but  it  shall  enure  to  them  both ;  for  seeing 
their  clerk  came  in  by  admission  and  institution,  which  are 
judicial  acts,  they  are  not  merely  in  by  wrong:  for  an 
usurpation  shall  cause  a  remitter,  as  it  appearelh  in  F.  N.  B. 
31m. 

196. 6.  at.   S8  H.  6.      But  if  a  lease  for  life  be  made,  the  remainder  for  life,  tbe 

2mt Taoi? «b.)     '*"**"*^«''  i"*  f«c>  ^^  ^^  ^^  remainder  for  life  disseisedi  ihe 

tenant  for  life,  and  then  tenant  for  life  dieth,  the  disseisin  is 
purged,  and  he  in  the  remainder  for  life  hath  but  ^n 
estate  for  life  (h  1).  And  so  note  a  diversity  where  the  paiti- 
cular  estate  for  life  is  precedent,  and  when  subsequent, 

lilTTLETON.  jiLSO,  if  I  be  disseised,  and  my  disseisor  is  disseised^  if 
[Sect.  473.  S76  b.]  I  release  to  the  disseisor  of  my  disseisor,  I  shall  not  have  an 
OhftUau  d4  sit««r  U  ^^gi^  j^q^  g,,/^,.  np^n  (^4)  the  disseisor,  because  his  dissehor 

dimemr^  it  emra  to     hath  my  fight  by  my  release,  S^c.     (25)  And  so  it  seemeth  in 
^^rmtxOiuumrf  ths   ^^^  ^^^^  if  there  be  twenty  disseised  one  qfier  another,  and 

'  J  release  to  the  last  disseisor,  (26)  this  disseisor  shall  bar  all 
the  others  of  their  actions  and  titles,  A  fid  the  cause  is, 
(27)  as  it  seemeth,  for  that  in  many  cases,  when  a  man  hath 
lawful  title  of  entry,  (28)  although  he  doth  not  enter,  he  shall 
defeat  all  mesne  titles  by  his  release,  Sfc.  But  this  holdf 
not  {29)  i^  every  case,  as  shall  be  said  hereafter^ 

276  b.  Here  it  is  to  be  observed,  that  a  release  by  one,  whose  entiy 

is  lawful,  to  him  that  is  in  by  wrong,  shall  put^e  and  take 
away  all  mesne  estates  and  titles.  Apd  where  our  author 
first  putteth  his  case  of  two  estates  by  wrong,  and  after  of 
twenty  disseisinsi  all  estates  be  wrong. 

(S4)  l»-«M»  L.   and   M.    and  (tr)  emue  U  $emhU,  notmL^mi 

Rob*  M,  nor  Koh. 

(fd)  el  not  ia   L.  and  M.  nor  {tH)eommtfiie  U  iiVMergfif-4 

Jtoh.  enire,  L.  and  M.  and  Roh. 

{U)  eelmf  dimiistr    ii,L.andM.  («9)  my-^fag,   L.  and  If .  aai 

and  Roh.  Roh. 


(Hi)  For  tiie  law  more  renprcts  a  lesser  estate  by  right,  than  a  Uiftr 
estate  by  wrong.  Ante,  4S  b.  voi.  l.  p.  630.  That  words  of  inbcniaooe 
are  not  necessary  in  a  release  which  enures  by  way  of  wutter  le  irtii,  be- 
canse  the  disseisor,  to  whom,  or  to  whose  feoffee,  or  heir,>  It  is  t^t 
has  a  fee-aimple  at  the  time  of  the  release,  see  infra,  iti  a.  and  t7i«. 
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If  A.  disseise  B.,  who  enfeoffeth  C.  with  Warranty,  wlio  (P«t,  mb,  jrsa.) 

^  '  •''  21  H.  6. 41.   11 H.  4. 

enfeotteth  D.  with  warranty,  and  E.  disseiseth  D.,  to  whom  ss.   9  H.  7.  S5. 

B.  the  first  disseisee  releaseth,  this  doth  defeat  all  the  mesne  73, '  ^^  j^^  («.  Vid. 

estates  and  warranties,  because  the  release  of  B.  is  made  to  s  H.  6.  38. 
a  disseisor,  and  his  entry  is  lawful  (1 1}. 

jiLSO,  if  my  disseisor  letteth  the  tenements  whereof  he    LITTLETOTf. 
disseised  me  to  another  {30) for  term  of  life,  and  afler  the  [Sect.  474. 276  b.] 
tenant  for  term  of  life  alieneth  in  fee,  and  £  release  to  the  ^  ^^aaJr's  tmm!!%r 
aUenee,  t^c.  then  my  disseisor  cannot  enter  cnuak  qui  supra,  '*/*»  t<«iflre>^t»^>a«t 
albeit  that  at  one  time  the  alienation  t»as  to  his  disinherit^  stnr: 
once,  Sfc. 


'*Also,  if  my  disseisor  letteth,  S^c^    If  the  disseisor  make  $77  b. 

a  lease  for  life,  and  the  lessee  maketh  a  feoffment  in  fee,  and 
the  disseisee  releaseth  to  the  feoffee,  the  disseisor  shall  not 
enter  upon  the  feoffee ;  for  albeit  the  release  to  one  joint 
feoffee  of  a  disseisor,  as  hath  been  said,  shall  not  exclude 
the  other,  yet  a  release  to  the  feoffee  of  a  tenant  for  life  in 
this  case  shall  take  away  the  entry  of  the  disseisor  for  the 
alienation  which  was  made  to  his  ^disinheritance,  he  having  ^277  a. 

tbe  inheritance  by  disseisin,  so  a^  he  could  have  no  warranty 
annexed  to  it,  and  teqant  for  life  hath  forfeited  his  estate. 

But  if  the  entry  of  the   disseisee  were   not  lawful,  it  is  Mnct4^fA«tftor£M«*t 
otherwise*    As  if  a  man  make  a  lease  for  life,  and  the  lessee  ^^ep.  i4s.   Sect! 

for  life  is  disseised,  and  that  disseisor  is  disseised*  and  he  in  ^^'   ^  ^^P*  ^<>> 

...      "Ob,  xr9.) 

the  reversion  releaseth  to  the  second  disseisor,  the  first  disr 
seisor  shall  enter  upon  the  second  disseisor,  and  his  entry  is 
lawful ;  and  if  the  lessee  for  life  re-enter,  he  shall  leave  die 
reversion  in  the  first  disseisor ;  and  the  cause,  is^  for  that  the 
entry  of  the  disseisee,  ajt  the  time  of  tbe  release  made,  was 

(30)  mtter,  not  in  L.  and  M.  nor  Roh. 

(II)  It  11  observable,  that  the  release,  in  llris  rase,  it  arade  to  a  diatcuor, 
who  cornea  not  to  tbe  land  in  privity  of  tiie  estate  tr>  vrbich  tbe  vrarraAty 
was  annexed  i  and  aU  the  right  of  C.  and  D.  to  the  said  e«tate  beinf 
wbolly  defeated  by  the  release  of  B.,  their  re-entry  cannot  reoontinne 
their  fonner  possession,  bnt  they  must  be  disseiiiors  anew.  Hawk.  Abr. 
970.  Here  it  appears,  that  where  several  parties  have  nn  eqnal  title  to 
tbe  posaession,  he  vrho  acqnires  the  right  shall  liold  oiit  the  others.  Upon 
the  saoie  principle,  where  two  parties  have  equal  equity,  the  one  who 
hu  the  legal  tiUe  shall  be  preferred.    Ante,  p.  ddf  9*  (L  l).«-[£d.] 
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(0  9  H.  7.  25,  not  lawful  (K  1),    And  the  book  of  (I)  9  H.  7.  25.  b  to  be 

intended  of  an  estate  tail,  mutatis  mutandis. 

If  in  the  case  aforesaid,  the  disseisor  make  a  lease  for  life, 
and  the  lessee  infeoffeth  two,  and  the  disseisee  release  to  one 
of  the  feoffees,  this  shall  bar  the  disseisor,  as  hath  been  said ; 
but  yet  he  shall  not  hold  out  his  companion  for  the  cause 
aforesaid, 

JLITTLETON*  ALSOj  if  a  man  be  disseisedf  zcho  hath  a  son  witldn  agt^ 
[Sect. 475.  ^77  a.]  and  dieth^  and  the  son  being  zcithin  age  the  disseisor  ditih 

d^^uX'^i^^^lZ^   *^^'  ^''^  ^^  ^"^  c/MC£wd  to  his  heir,  and  a  stranger  abate, 
(his  entry  being  law/ml)  and  after  the  son  of  the  disseisee,  when  he  cometh  to  his  full 

to  an  abator  Iff  the  heir  J  J  ^  j 

^the  disseieor,  it        age,  reUaseth  all  his  right  to  the  abator;  in  this  case  the  bar 
ketr^^^  of  the  disseisor  sliall  not  have  an  assise  of  mart  d^ancester 

against  tfie  abator;  but  shall  be  barred  (SI),  because  the 
abator  hath  the  right  of  the  son  of  the  disseisee  by  his  r^ 
leau,  and  the  entry  of  the  son  zoas  congeable(i^  1),  {32} for 
that  he  was  within  age  at  the  time  of  the  descent,  S^c, 

877  a«  The  reason  of  this  case  is,  for  that  the  entry  of  the  heir  ii 

congeable,  and  the  abator  is  in  the  land  by  wrong. 

LITTLETOK.  BVTif(SS)a  man  be  disseised,  and  the  disseisor  maketh 
[Sect.  475. 277  b.]  a  feoffment  upon  condition^  viz.  to  render  to  him  a  certain 
droit  to  di$ieieof*$/t€-  ^^^^f  ^''^  fo^  default  of  payment  a  re-entry,  S^c.  if  the  dis^ 
cf^kTu^J^^       ^^^  ^^^^^  '^  ^*^  f^"^^  ^P^^  co/idt^to/i,  yet  this  (34)  JuiB 

not  amend  the  estate  of  the  feoffee  upon  condition ;  for  notn 
withstanding  such  release,  yet  his  estate  is  upon  condition,  as 
ii  was  before  (m  1). 

(31)  (TatsiM,  added  in  L.  and  Bf .  (S3)  usncn,  added  in  L.  and  M. 
aad  Roh.  and  H  oh. 

(32)  tfe,  added  in  L  and  M.  and  (3^1)  n*ainendra~-ne    abatera,  L. 
Boh.  and  M.  and  Roh.  nt  alteraeif  Pap* 

MS.  n'acoidera,  Veil.  M.S. 


(R  1 )  As  the  entry  of  thp  diMrlsee  was  not  lawfnl,  his  release  ctnmt 
cnnre  by  way  of  entry  and  fcoflTnicnt ;  and,  therefore,  the  estate  of  the 
releasre  being  defeated  by  a  mefme  title,  the  ri|;ht  of  possession  draws  tlie 
nakeil  right  along  with  it.    Infra,  f 66  a.— [£d.] 

(Ll^  i.e.  lawful.— fed.] 

(M  1 )  For  thefeoft'ee  shall  not,  by  force  of  the  release,  avoid  snch  ««• 
dition  aeainst  his  own  express  acceptance ;  tliongh  if  tlic  dis^elsre  had 
entered  a  d  made  a  feomnent  to  him,  the  condition  would  have  bcea 
ivholly  defeated.    Infra,  377  b.-^Ed.} 
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(35)  Jnd  with  this  agreeth  the  opinion  of  all  the  justices, 
Pasch.  9  n.  7. 

Here  the  entry  of  the  disseisee  is  congeahle,  and  yet  the  277  b. 

release  doth  not  avoid  the  condition,  because  the  feofice  is  in  •   •  9*  • 

by  tide,  as  hatli  been  said,  and  may  have  a  warranty  (36). 
And  herein  our  author  expresseth  a  diversity  between  a  con- 
dition in  law,  and  a  condition  in  deed ;  for,  in  the  case  before, 
when  the  disseisee  releaseth  to  the  feoffee  of  the  tenant  for 
life,  the  condition  in  law  is  taken  away,  but  otherwise  it  is  in 
this  case  of  a  condition  in  deed. 

But,  if  the  feoffee  upon  condition  make  a  feoffment  in  fee  (Sect.  4i5.)  Lib.  u 
over  without  any  condition,  and  the  disseisee  release  to  the  case* 
second  feoffee,  the  condition  is  destroyed  by  the  release  before 
the  condition  broken  or  after.  For  the  state  of  the  second 
feoffee  was  not  upon  any  express  condition,  as  Littleton  here 
putteth  his  case,  and  he  may  have  advantage  of  the  release, 
because  it  is  not  against  his  own  proper  acceptance,  as  Little* 
^on  speaketh  in  the  next  section. 

But  if  it  be  a  wrongful  title,  such  a  title  is  taken  away  by 
a  release;  as  if  A.  disseised  B.  to  the  use  of  C,  B.  release 
to  A.,  this  shall  take  away  the  agreement  of  C.  to  the  dis- 
seisin, because  it  should  make  him  a  wrong>doer  :  as  if  the 
disseisor  be  disseised,  the  disseisee  releaseih  to  the  second 
disseisor,  this  taketh  away  the  right  the  first  disseisor  had 
against  the  second,  and  a  relation  of  an  estate  gained  by 
wrons  shall  never  defeat  an  estate  subsequent  gained  by  right,  14  H.  8. 18.  per  TmU 
agamst  a  single  opmion^  not  amrmed  by  any  otiier,  m  one  of  270b,) 
our  books. 

IN  the  same  manner  it  is,  where  a  man  is  disseised  of  cer*  LITTLKTON, 

tain  lands f  and  the  disseisor  grant  a  rent^charge  out  of  the  [Sect.  477.  277  b,j 

same  land,  S^c,  albeit  the  disseisee  doth  afterwards  release  to  droU  to  disaeisor,  rcni* 

the  disseisor,  *c.  yet  the  rent^charge  remains  in  force.     Jnd  'j^Z^d  iVmlareZ 

the  reason  in  these  two  cases  is  thi$,  that  a  man  shall  not  have  owictaf  * 

(35)  This  paragraph  not  in  L.  twccn  tTic-m ;  anJ  lie  is  estopped 
and  M.  nor  Roh.  from  claiming  itotlierwi»r ;  and  the 

(36)  *'*'  The  reaiicn  of  thU  case  in  diversity  t'oilowing  seems  to  xv  ir« 
the  book  here  cited,  is,  that  the  rant  this.  Post,  *ti78b."  Lor^ 
condition  is  like  a  covenant  ^e-  .  Nott  ^S9« 
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advantage  by  such  relea$e  whkh  thaU  he  against  his  proper 
acceptance,  and  againsi  his  own  grant.  And  albai  wm 
have  said,  that  where  the  entry  of  a  man  is  eongeabk  upon  a 
tenant,  if  he  releases  to  the  same  tenant,  that  this  shall  avmi 
the  tenant,  as  if  he  had  entered  upon  the  tenant,  and  after 
enfeoffed  him,  8^c.  this  is  not  true  in  every  case.  For  in  the 
first  case  of  these  two  cases  aforesaid,  if  the  disseisee  had  en- 
tered upon  the  feoffee  tqwn  condition,  and  after  enfe(ffed  kirn, 
then  is  the  condition  wholly  defeated  and  avoided.  And  so 
in  the  second  case,  if  the  disseisee  entereth  and  enfecffeth  Mm 
who  granted  the  rent-charge,  then  is  the  rent-charge  taken 
away  and  avoided ;  hut  it  is  not  void  hy  any  such  release 
wtthout  entry  made,  tfc. 

277  b.  ''  And  the  disseisor  graiU  a  refU-charge,  tiic!*  Here  is  im- 

•878^  plied  commons,  or  any  other  *pr(^t  out  of  the  lands.    And 

the  reason  is,  because  he  shall  not  avoid  his  own  grant  by  t 
MewafiocAmiresMe  release  he  himself  had  acquired  since  the  grant:  but  if  the 
lijfgug^/^      ^  disseisor  in  that  case  be  disseised,  and  the  disseisee  release  to 

the  second  disseisor^  he  shall  avoid  it ;  as  by  that  which  hath 

(7  Rep.  38.)  been  said,  sect  473^  appeareth.     So,  likewise,  if  A.  and  B. 

(Post,  349a.)        be  joint  disseisors,  and  B.  grant  a  rent-charge,  and  the  dis- 

(Mo.  96.)  seisee  release  to  A.  all  hb  right,  A.  shaU  avoid  the  rent-chargei 

because  it  was  not  granted  by  him,  and  so  not  within  the  rea- 
son  9f  our  author. 

(Ante,  tre^)  If  there  be  two  femes  joint  disseisors,  and  the  one  taketh 

husband,  and  the  disseisee  release  to  the  other,  she  is  sole 
•eised,  and  shall  hold  out  tb^  husband  and  wife. 

If  two  disseisors  be,  and  they  enfeoff  another,  and  take 
back  an  estate  for  life  or  in  fee,  albeit  thqr  remain  dis- 
seisors to  the  disseisee,  as  to  have  an  assise  against  them, 
yet  if  he  release  to  one  of  them,  be  shall  not  bold  out 
his  companion,  because  their  state  in  the  land  is  by  feoff-i 
B(ient(N  1). 

If  there  be  two  disseisors,  and  they  be  disseised,  and  tbej 

w— —  '  * 

(N 1)  See  tntf ,  aotc  (Z),  p.  465,  466^Ed.1 
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d  after  disseise  hitn,  and  then  the 

']  of  tbeitiy  yet  the  second  dit- 

"  not  hold  the  land  against 

'^  saithy  that  they  shall 

t^'on  they  shall  not 


"ant,  and  afUr  en-  In  whai  et9e$  a  re* 
,  ,  leoBedewtttterle  droit  f 

.  of  release^  V12,  a  release  akaUnotmurebyurtiy 

.  and  feofiinent;  for  if  a  dis-  •f^^^f^ff^* 

(Ante,  194.) 

.   dii^seiiforSy  to  some  purpose  this 
oil  try  aod  feoffment,  viz.  a^  to  hold  out 
i>ut  as  to  a  rent  charge  granted  "^by  him,  it  *  278  b. 

0  by  way  of  entry  and  fettffment ;  for  if  the  dis- 
a  entered  and  enfeoifed  him,  the  rent-diarge  had 
.  avoided.  But  it  is  a  certain  rule,  that  when  the  entry 
of  a  man  is  congeable,  and  he  rcleaseth  to  one  that  is  in  by 
title,  (as  here  the  feoffee  upon  condition  is),  it  shall  never 
enure  by  way  of  entry  and  feoffment,  either  to  avoid  a  con- 
dition with  which  he  accepted  the  land  diarged,  or  bis  own 
pranty  or  to  hold  out  his  companion. 

And  where  it  appeareth  by  our  author,  that  acts  done  by  (Dr.  k  Stad.  50a*} 
the  disseisor  shall  not  be  avoided  by  the  release  of  the  dis- 
seisee, it  is  to  be  noted,  that  acts  made  to  the  disseisor 
himaelf  shall  not  be  avoided  by  the  alteration  of  his  estate 
fay  the  release  of  the  disseisee ;  as  if  the  lord  before  the  re- 
lease had  confirmed  the  estate  of  the  disseisor  to  hold  by 
lessor  services,  the  disseisor  shall  l^ke  advantage  of  it,  and 
so  of  ertovers  to  be  burnt  in  the  house,  and  lite  like  law  of  a 
warranty  made  uuto  him. 

If  the  heir  of  the  disseisor  jendow  his  wife  er  assenm 
palrisj  aiKi  the  disseisee  release  to  the  disseisor,  he  shall  not 
avoid  the  endowment,  for  that  is  like  tlie  case  put  by  Little- 
tea  of  the  rent-charge. 

If  an  alien  be  a  disseisor,  and  obtain  letters  of  deni2atIon, 
and  then  the  disseisee  release  unto  him,  the  king  shall  not 
have  the  land,  for  the  release  hath  alteried  the  estate,  and  it 
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is  a.s  it  were  a  new  purchase ;  otherwise  it  is  if  the  alien  bad 
been  the  feoffee  of  a  disseisor  (o  1). 

If  the  lord  disseise  the  tenant,  and  is  disseised,  the  dis- 
seisee release  to  the  second  disseisor,  yet  the  seignory  is  not 
revived,  for  between  the  parties  the  release  enures  by  way  of 
entry  and  feoffment  as  to  the  land ;  but  not  having  regard  to 
the  seignory  and  for  that  the  possession  was  never  actually 
removed  or  revested  from  the  disseisor,  who  clainieth  under 
the  lord,  the  seignory  is  not  revived.  But  if  tlie  lord  and  a 
stranger  disseise  the  tenant,  and  tlie  disseisee  release  to  tlie 
stranger,  there  the  seignory,  by  operation  of  law,  is  re- 
vived, for  the  whole  is  vested  in  the  stranger,  which  never 
claimed  under  the  lord :  and  in  that  case,  if  the  lord  M 
died,  and  the  land  had  survived,  the  seignory  had  been  re- 
vived. B'jt  if  the  lord  had  disseised  the  tenant,  and  been 
disseised  by  two,  and  the  disseisee  released  to  one  of  them, 
the  seignory  is  not  revived,  because  he  claimed  (as  hath  bceu 
said)  under  the  lord, 

!tG6a.  For  the  better  understanding  of  transferring  of  naked  rights 

to  lands  or  tenements,  either  by  release,  feoffment,  or  other- 
Mirror,  iibi  supra.  wise,  it  is  to  be  known,  that  there  isjiis  proprieiafis,  a  right 
Bract,  lib.  f.  fo).  59.       c  i*         •  ^    •      •  *  u*    r      •  •  -^ 

Britton  ful.  89.  121.  ^^  ownership ;  JUS  possessioms,  a  right  of  seism  or  possessioo; 
Bract,  lib.  5.  fol.  S7i.  auj  j^g^  proprietatis  et  possessionis,  a  right  both  of  property 

and  possession :  and  this  is  anciently  called  jus  duplicalumt 
titUau  0/  right  being  or  droit  droit.  For  example,  if  a  man  be  disseised  of  an 
ing  ad^emsibleposnei'  ^^^^  ^'  l^^d,  the  disseisee  bath  jui  propnetatis,  tbe  disseisor 
bZg7j!^!d^lu^''  hath  jus  possessionis (p  1) ;  and  if  the  disseisee  release  to  the 
right  of  the  iaml  fol'  disseisor,  he  hath  JII5  proprietatis  etpossesnonis^Q  1).  And 
aeasiom,  regularly  it  holdeth  true,  that  when  a  naked  right  to  land  is 

released  to  one  that  hath  jus  possessiouiSf  and  another  bj  a 

mean  title  recover  the  land  from  him,  the  right  of  possession 

(ft  Rep.  56.  Sect.  473.  gball  draw  the  naked  right  with  it,  and  shall  not  leave  a  fight 

Post,  283b.  i8<)a.)       .       .  .  .     , 

in  him  to  whom  the  release  is  made.    For  example,  if  the 

(O  1)  For  it  is  intended  that  the  feoffee  has  a  warranty,  by  font  of 
which  he  may  preserve  his  estate,  or  recover  in  value  if  he  lose  if,  vhich, 
it  seems,  the  king  may  take  advantage  of,  as  being  annexed  to  the  estatr, 
(though  he  cannot  claim  a  mere  right  of  a  real  action  as  forfeited  to  bin, 
S  Co.  2b.);  and  Uic  king  shall  not  lose  his  possibility  by  such  a  nleisf, 
but  the  disseisor  is  merely  in  by  wrong.   Hawk.  Abr.  37^.^Ed.] 

{P  1)  But  see  ante,  p.  153.  n.(C).^[£d.] 

(Q  1)  See  ante,  n.  (A),  p.  Ij3,  151.— [£i/.] 
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heir  of  the  disseisor  belns  in  bv  descent,  A«  dotli  disseise  him, 
the  disseisee  release  to  A.  now  haUi  A.  the  mere  riglit  to  the 
land.  But  if  the  heir  of  the  disseisor  enter  into  the  land, 
and  regain  the  possession,  that  shall  draw  with  it  the  mere 
right  to  the  land,  and  shall  not  regain  the  possession  onlv^ 
and  leave  the  mere  right  in  A.,  but  by  the  recontinuance  of 
the  possession  the  mere  right  is  therewith  vested  in  the  heir 
of  tlic  disseisor (r  I), 

But  if  the  donee  in  tail  discontinue  in  fee,  now  is  the  re*  Steiua8toareleau9/ 
version  of  the  donor  turned  to  a  naked  right.     If  the  donor  dfwonttnue^qfane^itie 
release  to  the  discontinuce,  and  die,  and  the  issue  in  tail  doth  '*''• 
recover  the  land  against  the  discontinuee,  lie  shall  leave  the 
reversion  in  the  discontinuee ;  for  the  issue  in  tail  can  recover 
but  the  estate  tail  only,  and  by  consequence  must  leave  the 
reversion  in  the  discontinuee,  for  the  donor  cannot  have  it 
against  his  release  (s  1)  :  but  if  the  disseisee  enter  upon  the 
heir  of  the  disseisor,  and  infeoff  A.  in  fee,  and  the  heir  of 
the  disseisor  recover  the  whole  estate,  that  shall  draw  with  it 
the  mere  right,  and  leave  nothing  in  tiie  feoffee  (r).    Nota  the 
diversity. 

Another  diversity  is  observable,  ^\hen  the  naked  right  is  i*r  where  the  ri^ht  trag 

j.ir        .1  •••  i.i        ir.»i  ^      precedent  to  the  dtfem^ 

precedent  before  the  acquisition  of  the  defeasible  estate,  for  sibk  exuae; 
there  the  recontinuance  of  the  defeasible  estate  shall  not  draw        (Poit,  3i9a.) 
with  it  the  preceding  right,  (m)  As  if  the  disseisee  disseise  the  (»»)  5  Ass.  i.  lo  Aii» 
heir  of  the  disseisor,  albeit  the  heir  recover  the  land  against  4  E.  3.  Ettopp.  las. 

' .  f?0  Ass.  6.     1 1  E.  3- 

(R  1)  The  dUseisor,  or  the  feoffee  of  the  disseisor,  has  the  bare  pus-  ^"«*\^;/^.^o'*"  *^ 
lessien,  bat  the  latter  by  title ;  and  therefore  the  release  to  tliem  serves  y  ^-  **  ***  1***** 
instead  of  tlic  delivery  of  the  )>osse6sion  by  feoffment ;  but  such  release  ^"  P*  '' 
passes  the  right  of  possession,  as  well  as  the  right  of  propriety.  But  tlie 
heir  of  the  disseisor  has  the  right  of  possession  in  him,  ante,  p.  153,  154, 
n.r  A);  and  therefore  the  release  of  the  disseisee  only  passes  Uie  right  of  pro* 
pnety.  Therefore,  where  the  heir  of  the  disseisor  is  disseiised,  and  the  dis- 
seisee releases  to  such  dtsseUor,  against  whom  the  heir  afterwards  recovers, 
the  right  of  propriety  goes  along  with  it ;  because,  when  the  heir  recovers, 
lie  defeats  the  possession  of  the  disseisor,  as  if  it  had  never  been,  and 
ronseqaently  he  can  never  recover  in  any  action  ;  for  in  (he  writ  of  ri^ht 
he  must  lay  the  possession  in  himself,  or  some  of  his  ancestors,  which  h« 
cannot  do  in  this  case ;  for  here  there  never  was  atiy  possession  in  hitii, 
bnt  what  was  totally  defeated  and  destroyed ;  and  he  cannot  recover  by 
^e  old  possession  or  the  disseisee ;  for  that  was  turned  into  a  naked  right, 
which  could  not  be  transferred  but  to  a  real  and  true  possession;  tuid 
here,  there  being  no  possession  but  such  as  stands  defeated,  it  is  tiie 
conveyance  of  a  nakea  right,  which  is  not  allowed,  as  it  would  tend  to 
encourage  maintenance.     Gilb.  Ten.  60.— {£d.] 

(Si)  And  as  the  donor  might  have  granted  tlie  reversion  while  tha 
tenant  in  tail  was  in  possession,  so  he  may  release  it  to  the  discontinuee^ 
who  has  the  right  of  possession.    Gilb,  Ten.  61.~[£d.] 

(Tl)  Supra,  n.  (Rl).— [JSd.J 
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the  di$sei$or|  yet  shall  he  leave  the  precedinf  riglil  in  the 
disseisee  (u  1).  So  if  a  woman  that  hath  right  of  dower  dit- 
seise  the  heifi  and  he  recover  the  land  agatnst  ber^  jet  shall 
he  leave  the  right  of  dower  in  her. 

0r  being  mbieqneut,  Another  diversity  is  to  be  noted,  when  the  mere  right  ii 

woB  ifw^f erred  by  uct        ,  *        ,    .  .     «  ■  ■■    •     t 

^  Imo.  subsequent^  and  transferred  by  act  m  law ;  there,  aibeil  tot 

possession  be  recontinued,  yet  that  shall  not  draw  the  naked 

right  with  it,  but  shall  leave  it  in  him ;  as  if  the  heir  of  tht 

disseisor  be  disseised,  and  the  disseisqr  infeoff  the  heir  apps- 

f 3  H.  8.  tit  Restore    rent  of  the  disseisee  being  of  fnll  age^  end  then  the  disseisiet 

50  £.  3. 7.  Yid!  sect,  dietb,  and  the  naked  right  descend  to  him,  and  the  heir  of 

475.  475.  47S.  487.     |i|^  disseissor  rccovcr  the  land  against  him,   yet  doth  he 

leave  the  naked  right  in  the  heir  of  the  disseisee  (w  1).  So,  if 
the  discontinuee  of  tenant  in  tail  infeoff  the  iasue  in  tail  of 
full  age,  and  tenant  in  tail  die,  end  then  the  diacontinuee  re- 
cover  the  land  ag/unst  him,  yet  he  leaveth  tbe  naked  nglit 
(ft)  S8  E.  3.  16.  in  the  issue*    (n)  But  if  the  heir  of  the  disseisor  be  disseised, 

17911.  '4Kep.  9b.j     ^<^^  ^^  dissesce  release  to  tbe  disseisor  i^ion  condition,  if 

the  condition  be  broken,  it  shall  revest  the  naked  right.  Aod 
so,  if  the  disseisee  hath  entered  upon  the  heir  of  the  disseisor, 
^nd  made  a  feoffment  in  fee,  upon  condition,  if  he  entered 
for  the  condition  broken,  and  the  heir  of  the  disseisor  entered 
upon  him,  tbe  naked  right  sliould  be  left  in  tho  disseiaee. 
But  if  the  heir  of  the  disseisor  had  entered  before  the  condi* 
tion  broken,  then  the  right  of  the  disseisee  had  been  goue  for 
ever  (x  1).    But  now  let  us  hear  what  Littleton  saitL 


(U  1)  For  in  this  c«ae,  there  is  no  ressoo,  that  the  right  of  propiiety 
should  be  cmrried  mloog  with  the  right  of  posseasioa ;  for  since  tltt  v^i 
remftins  in  tiie  disseisee  nnmoved,  and  not  transferred  over  to  any  penoOf 
he  can  recover  by  virtne  of  the  old  seisin,  tiiat  was  lawfully  io  kiiS) 
thoiish  this  new  wrongful  possession  be  defeated.  Oilb.  Ten.  6S.— [f^J 

(W  1)  Because,  tfaoogh  the  new  and  wrongful  possession  be  defestc^f 
yet  he  may  recover  the  ri^t  of  propriety  by  force  of  tlie  ancient  rifkl^ 
fbl  seisin,  which  was  in  his  ancestor.    Gilb.  Ten.  62.  Supra,  o.((J  1>- 


«t^ 


(X  1)  For  when  the  feudal  estate,  that  passed  by  the  feoflToient,  is  <l^ 
feated,  the  condition  thereunto  annexed  is  destroyed,  and  is  iucapeblfi  of 
being  performed  or  broken,  and  the  right  can  never  revest  in  tbe  da- 
■eisee,  but  upon  breach  of  the  condition,  which  is  now  become  iiopoi' 
sible;  consequently  tiie  right  can  never  revest  in  him  at  all,  and  thereion 
he  can  never  recover  by  virtue  of  his  old  seisin.  Hut  in  the  above  csie, 
if  the  condition  had  been  broiLcn,  and  die  disseisee  had  entered,  tbe  oM 
right  had  been  revested ;  and  if  the  heir  had  entered  upon  him,  lie  misbt 
have  recovered  by  virtne  of  his  ancient  seiaiD.  Gilb.  Ten.  6;).  Soptiy 
f6<»a.^[£d.] 
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JlLSO,  if  a  mm  be  disseised  by  an  infant  {37),  who    LITTLETON. 
alien  in  fee,  and  the  alienee  dieth  seised^  and  his  heir  entereth,  [Sect.  478,  27d^b.] 
the  ^sseisar  being  (38)  within  age,  now  is  it  in  the  election  (89)  th-oit  totLhehi/thl 
•ftht  disseisor  to  have  a  writ{40)  ofdum  fuit  iufra  etatem,  or  J^^^J'^YSvi'^Ai 
a  writ  fright  against  the  heir  of  the  alienee,  and  x&hich  writ  ifraugkt  hyth^duseitor 
of  them  he  shall  choose,  he  ought  to  recover  by  the  law  (41),  mm  htntg  jnmk  on 
*c.    And  also  he  may  enter  into  the  land  withotU  any  re-  JtSS^Je «^ 
cooery,  and  in  this  case  the  entry  (f  the  disseisee  is  taken  ^^^^ 
away,  *^c  But,  in  this  case,  if  the  disseisee  release  his  right 
to  the  heir  of  the  alienee,  and  qfier  the  disseisor  bringetb  a 
writ  of  right  against  the  heir  of  the  alienee,  and  he  join  the 
mise  tipon  the  mere  right,  S^c.  the  great  amse  ought  to  Jind 
by  the  law,  that  the  tenant  hath  more  mere  right  {4^)  than 
the  disseisor  (43),  Sfcfor  that  the  tenant  hath  the  right  of 
the  dieseieee  by  his  release,  the  which  is  the  most  ancient  and 
most  mere  right:  for  by  such  release  all  the  right  of  the 
dissessee  passM  to  the  tenant,  and  is  in  the  tenant.    (For 
•eeing  the  tenant  hatli  the  whole  fee-simple^  he  k  capable  of 
ibe  tTi-hok  right  of  the  diiseiaee,  and,  at  Litdetoo  here  saithi 
the  right  is  in  4he  tenant).    And  to  this  some  have  said, 
that  in  this  case  where  a  ,man  which  hath  right  to  lands  or 
tenements  (but  his  entry  is  not  congeable)  tf  he  release  to  the 
tenant  (44)  aU  his  right,  ifc.  that  such  release  shall  enure  by 
way  of  extsngjttishmeni.    As  to  this  it  may  be  said,  that  this 
is  (45)  true  as  to  him  which  releaseth ;  for  by  his  release  he 
hath  dismissed  himself  (46)  quite  (47)  of  his  right  as  to  his 
person,  bsd  yet(4S)  the  r^ht  which  he  hath  may  well  pass  to  the 
tenant  by  his  release.    For  it  should  be  isuonvenient  that  such 
an  ancient  right  should  be  extinct  altogether,  i^c.  for  it  is 
commonly  said,  that  a  right  cannot  die  (T  1). 


[Coae,279a.] 


(ST)  dihu  4ige,  added  in  L.  and.M. 
and  Rob. 

(38)  U  dmetaor-^aitnour  in  L. 
aad  M.  and  Roh. 

Ql9)  U  dit»nMor'^9UaufW  in  L. 
and  M.  and  Roh. 

(40)  d<  not  in  If  and  M.  nor 
Roh. 

(41)  tfc.  not  in  L.  and  H.  nor 
Roh. 

(42)  ftf.  added  L.  and  M.  and 
Roh. 

(43)  a-e.  not  in  L.  and  H.  nor 
Boh. 


(44)  4fv.  added  L.  and  M.  and 
Roh. 

(45)  voyer— write,  L.  and  M.  and 

(46)  qmettnewt^  not  in  L.  and  M. 
nor  Roh.— <ii«iteainrf,  MSS. 

(47)  toMt^  added  L.  and  M.  and 
Roh. 

(48)  U  droit  que  il  avoit  him  po«# 
Dowrr  a  U  tenant  per  mm  reUtue^  not 
u  the  Veil.  MS.  but  omitted  most 
probably  tliroggh  miitake. 


(Y  i)  In  the  caie  here  propoacd,  the  dticiuMon  of  which  is  rontinned 
thnnigb  the  fire  following  sectioni,  Littleton  distiognishes  between  re« 


4S0  01^   EELfiASES.  BOOK  11^ 

C7S  b.  *'  fV/tich  writ  of  them  he  shall  choose^  tsc."    Nrte,  many 

#ect!'5it?  ci  E.3.  93.  ^'ines  ill  one  case  the  law  doth  give  a  man  several  remedies, 

9E.4.46.  *i\l^,A.S5,  niij  Qf  several  kincb,  as  in  this  case  by  action  and  bv  entry; 
41E.S.10. 2li.4.ie.  '  .  ,/•..!.       ■ 

by  action,  either  a  wnt  of  nght,  or  dum  fuit  tnfra  atatem. 

iftough  the  dmeiMor  *'  jind  after  the  disseisor  bringeth  a  writ  of  right,  kc^ 

^     ^'  '      Here  it  appcareth,  that  there  is  a  great  art  and  knowledge  for 

a  man  that  hath  divers  remedies  to  choose  his  apt^st  remedy; 
as  in  this  case,  if  he  bring  his  writ  of  right,  the  disseisor 
shall  be  barred,  but  if  he  had  entered  upon  the  he'u*  of  the 
alienee,  he  should  have  enjoyed  the  land  for  ever.  For,  in 
that  case,  the  heir  of  the  alienee  after  such  an  entry  shall 
never  have  a  writ  of  right,  no  more  than  if  the  disseisee  eo- 
tereth  upon  the  heir  of  the  disseisor,  and  make  a  feoffment 
^279  a.  in  fee,  if  the  heir  of  the  disseisor  *re-«nter  he  shall  detain  the 

fAote  «66a.)  38  E.  5.  '^"^  ^^^  ®*'^^  •"^  ^^^  feoffee  shall  not  maintain  any  vrrit  of 
16.  u  H.  8.  Restore  right;  for  a  bare  right  shall  never  be  left  in  the  feoffee,  but 
•1  primer  Action,  5.  ,  .     .    ■  •  t  i-       v     i. 

Yid.  feet.  447.  shall  ever  follow  the  possession,  as  hath  been  said  (z  1):  but 

'  if  the  disseisee  entereth  upon  the  heir  of  the  disseisor,  and 

make  a  feoffment  in  fee  upon  condition,  and   entereth  for 

the  condition  broken  before  the  heir  of  the  disseisor  enter, 

he  is  restored  to  his  right  again  (A  2). 

§  B.  7.  f 4.  A  mail  maketh  a  gift  in  tail,  the  remainder  in  feet  tenant 

in  tail  dieth  without  issue,  an  estranger  intrude,  and  he  io 

leases,  which  in  respect  of  tome  persons  enure  by  way  of  wMet  U  dnit, 
and  of  other  persons  by  extioguishment,  and  releases  which  enare  by 
way  of  extinguishment  against  all  persons,  and  of  which  all  men  may  take 
advantage.  The  case  put  by  Littleton  is,  in  substance,  tfaatA.UdL«- 
KcisctI  by  B.,  an  Infknt,  who  makes  a  feoffment  to  C,  ukI  afterHnrds  C. 
dies  scihcd,  and  the  land  descends  to  his  heir  D.,  B»  being  stilt  ao  in- 
fant. Under  these  circumstances,  A.'s  entry  is  taken  away  by  the  de- 
scent; but  U.  the  infant,  may  ^ther  enter,  or  have  a  writ  of  daoi /vii 
hffhi  iftuttm^  or  a  writ  of  right*  In  the  mean  time,  D.  obtains  a  reiea$e 
from  A.,  and  afterwards  B.  brings  a  writ  of  right ;  in  this  case,  he  shall  be 
barred  by  the  release  lh)ra  A.  to  D.  For  id  a  writ  of  right,  the  qneition 
is  of  the  mere  right,  aud  the  words  modo  et  forwA  prout  are  mere  viordi 
of  form,  and  not  of  substance.  I'herefore,  in  tlie  case  now  under  con- 
sideration, the  release  of  the  disseisee,  shall  eiiiire  by  way  of  extiognisb- 
nient,  in  respect  to  the  reIca5or  only,  smoe  he  by  his  release  has  dismissed 
himself  of  all  the  right  which  was  in  him ;  but,*  in  respect  to  strangers, 
it  ihnW  enure  to  pass  the  right  which  tlie  releasor  had  to  the  releasee,  in 
whcm  it  still  subsists.  Infra,  Sect.  479,  480,  481,  482,  and  483;  and 
see  the  notes  there.  With  this  case  Littleton  concludes  the  doctrine 
r<'latlng  to  releares  de  mitter  U  droit:  the  next  head  to  be  considered 
will  be  releases  which  enure  by  way  of  extinguishment.  Some  of  tli« 
<li<itinctions  between  these  two  kinds  of  releases,  are  incidentally  stated 
iu  the  discusbion  of  the  case  above  proposed.  Infra,  Sect.  479,  480.--[£^«J 
(Z  1)  See  supra,  ctitf  a.  p.  477.  and  n.  (R  l)  there.— [fid.] 
(A  2)  Sui)ia,  t'Cid  a.  p.  478.  ando.  (X  1)  there.— j, fid.] 
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the  remainder  brings  a  formedon,  and  recoveretU  by  default^ 
aod  maketh  a  feoffment  in  fee^  the  intruder  reverse  the  recovery 
ki  a  writ  of  deceit,  and  entereth,  he  shall  detain  the  land  for 
<ver,  and  the  feoffee  shall  not  have  a  writ  of  right  (b  2). 

And  so  likewise  if  a  disseisor  die  seised,  and  a  stranger  9  U.  7.  24. 
abate,  and  the  disseisee  release  to  him,  the  heir  of  the  dis- 
seisor  shall  enter  and  detain  the  land  for  ever.  For  the  right 
to  the  possession  shall  draw  the  right  of  the  land  to  it,  and 
shall  not  leave  a  right  in  him  to  whom  the  release  is  made, 
as  hath  been  said  before  in  the  447tb  Section  (c  3)* 

*'  //  should  be  inconvenient!*    Here  airain,  as  hath  been  of-  Vid.  sect.  87.  iss, 

^    u  A  *     r-  •     .••   r        ui     •     1  139.  251,  «69.  440. 

ten  observed,  an  argument  116  tnconvementt  is  forcible  in  law ;  722. 

and  that  judges,  by  the  authority  of  our  author,  are  to  judge 

of  inconveniences  as  of  things  unlawful,  as  hereby  and  *by  *fi79  b. 

nan  J  other  places  it  appeareth  (d  2.) 

**A  fight  cannot  die/*  Dormit  aliquando  jus,  moritur 
Mtmgutfm.  For  of  such  an  high  estimation  is  right  in  the 
eye  of  the  law,  as  the  law  preserveth  it  from  death  and  de^ 
struction  :  trodden  down  it  may  be,  but  never  trodden  out. 
For  where  it  hath  been  said,  that  a  release  of  right  doth  in  * 
some  cases  enure  by  way  of  extinguishment ;  it  is  so  to  be  un* 
derstood,  either  (as  Littleton  doth  here)  in  respect  of  him  that 
makes  the  release,  or  in  respect  that  by  construction  of  law 
it  enureth  not  alone  to  him  to  whom  it  is  made,  but  to  others 
also,  who  be  estrangers  to  the  release,  which,  as  bath  been 
said,  is  a  quality  of  an  inheritance  extinguished. 

As  if  there  be  lord  and  tenant,  and  the  tenant  maketh  a  14H.S.  sb. 
lease  for  life,  the  remainder  in  fee,  if  the  lord  release  to  the 
tenant  for  life,  the  rent  is  wholly  extinguished,  and  he  in  the 
remainder  shall  take  benefit  thereof;  even  so  when  the  heir 
of  a  disseisor  is  disseised,  and  the  disseisor  make  a  lease  for 
life,  the  remainder  in  fee,  if  the  first  disseisee  release  to  the 

(B  S)  For«  the  recovery  being  reversed,  all  estates  sobseqaent  to  it 
are  defeated,  and  the  intruder  is  restored  to  the  land  in  sacb  plight  as 
if  there  had  been  no  recovery  at  all;  and  the  feoffee  cannot  maintain  an 
action  on  the  naked  right  of  his  feoffor.    Hawk.  Abr.  374.— {£d.] 

(C  S)  Snpra«  266  a.  p.  476—478.  and  see  the  notes  there.--{£d.] 

(D  n)  See  ante,  ^  a.  vol.  1.  p.  18.  n.  (10).-^ Ed.] 
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tenant  for  life,  this  is  said  to  enure  by  way  of  ettJrtpii4iW(pgt» 
for  that  it  shall  enure  to  him  in  the  remainder,  who  is  a  stranger 
to  the  release ;  and  yet  in  truth  the  right  is  not  extinct,  but 
doth  follow  the  possession^  viz.  the  tenant  for  life  hath  it 
during  his  time,  and  he  in  the  remainder  to  him  and  to  his 
heirs,  and  the  right  of  the  inheritance  is  in  him  in  the  re- 
mainder ;  for  a  right  to  land  cannot  die  or  be  extinct  in  deed ; 
and  therefore,  if,  after  the  death  of  tenant  for  life,  the  heir 
of  the  disseisor  bring  a  writ  of  right  against  him  in  the  re- 
mainder, and  he  join  the  mise  upon  the  mere  ri|^t,  it  diaU 
be  found  for  him,  because  in  judgment  of  law  he  halh  by  iha 
said  release  the  right  of  the  first  disseisee. 

LITTLETON.        BUT  releases  which  enure  by  way  (^  e^tiMgmhmeni  (b  £> 
[SecL479*  279  h.]  against  all  persom,  are  where  he,  to  whom  the  rekase  is  madop 

cannot  have  that  which  to  him  is  released.  As  if  there  be 
lord  and  tenant,  and  the  lord  rdease  to  the  tenant  all  ike 
right  which  he  hath  in  the  seignory,  or  all  the  right  which  he 
hath  in  the  land,  ifc.  this  release  goeth  hy  way  of  ej^inguiA^ 
ment  against  all  persons^  because  tint  ike  tenant  canssoi 
have  (49)  service  to  receive  of  himself. 

LITTLETON.        IN  the  same  manner  is  it  ofn  release  made  to  the  tensssst 

[Sect.  480.  £79  b.]  ^  the  land  of  a  rent-^harge  or  common  of  pastsnre,  Sfc*  be* 

cause  the  tenant  cannot  have  that  which  to  him  is  rtleateJ, 
Sfc.  so  such  releases  shall  enuxe (50)  by  way  of  uiinguiikmemi 
in  all  ways. 

LITTLETON.       ,ALSO,  to  prove  that  the  grand  assise  ought  topassjbr 

[Sect.  481.  280a.]  the  demandant,  in  the  case  aforesaid,  I  have  often  {5 \) heard 

[Coxa,  £80  b.]      the  reading  of  the  statute  of  West.  £.  (which  is  the  third  chap- 

ter)  w^jch  begwn  thus:  In  casu  quo  vir  amiserit  per  defidtsuia 

tenementum  quod  fuit  jus  uxoris  su»,  &c.  that  at  the  commom 

'     law  before  (5£)  the  said  statute,  if  a  lease  were  made  (53)  to  a 

(49)  aerviee  pour  priMder-^ee;  L.  (51)  en  added  L.  mad  M.  aa<t 
and  M.  and  Koh.  Roh. 

(50)  per  exiinguUhvient  en  t9tU9  (5$)  tnumejioiin  L.aad  BL  nor 
voyet,— fOM^z  /oUz  per  rote  d'extien-  Roh. 

twemeiU  emeen  Uut2  periohBf  L.and  (53)  a  ita  JUiae--al  touad,    L^ 

M.  and  Roh.  and  M .  and  Roh. 


(E  2)  A«  to  ittkaset  which  eoure  hy  way  of  ezttDgaiahmeat.  tee  poat. 
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man  for  term  of  fifty  the  remainder  over  in  fie,  and  a  stran^ 

ger  by  feigned  action  (feint  is  a  participle  of  the  French      [Coke,  280  b.] 

•word  feindre,  which  is  to  feign  or  falsely  pretend,  so  as  a 

feint  action  is  a  false  action)  recovered  against  the  tenant  for 

life  by  defaulty  and  after  (54)  the  tenant  dieth,  he  in  the  re- 

mainder  had  no  remedy  before  the  statute,   because  he  had 

not  any  possession  of  the  land. 

^^The  remainder  over  infee.^    Here  is  to  be  observed,  S80b. 

that  although  the  statute  speaketh  of  a  reversion  (o),  yet,  (o)  24  £.  5.  35. 
by  the  ifathority  of  Littleton^  a  remainder  is  within  die  sta-  Entrie  74.   s  E.  s. 

*«»^  Entrie  7.    6  E.  3.  «4. 

**^*^'  7E.3.    Entrie  62. 

7  E.  3.  54,  55. 

^  It  f  ^   1  %     1?  itf  It 

See  die  statute  of  14  Eliz«  cap.  8.  which  provideth  fully  for  217  d.   Register  241. 
faim  in  the  remainder  (f  2)^ 

(p)  ''  Had  m  remedy  before  the  ttaiutey     Here  it  ap-  (p)  ^.  {.  cap.  5. 
pemredi  by  Littleton,  that  if  a  man  maketh  a  lease  for  life,  ^on's^hiE^s™^ 
the  remainder  in  fee.  and  tenant  for  life  suffereth  a  i«co«  Ibid.  31.   8  E.  3.  59» 
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very  by  default,  that  he  in  the  remainder  diould  not  have  7'H.V.  is. 
a  Jbrmedon  by  the  common  law ;  for  Littleton  saith,  that  he 
hath  not  any  remedy  before  the  statute.    Neitiier  is  there 
any  such  writ  in  that  case  in  the  Register,  albeit  in  some 
books  mention  is  made  of  such  a  writ. 

(54)  U  ttmani,  not  in  L*  and  M.  nor  Roh. 

(P  f)  By  the  common  law,  if  a  prteeipe  had  been  bronght  against  a 
tenant  for  life,  and  a  recover]^  suflPered,  it  wonld  have  barred  the  personf 
in  remainder;  but  this  beini?  justly  considered  as  a  grievance,  a  remedy 
WfiH  given  by  the  statute  of  Westm.  t.  c.  3.  Further  remedy  was  pro- 
Tided  by  the  statute  3i  H.  8.  c.  31.  which  enacted,  that  all  common  re- 
coveries suffered  by  tenants  for  life^  without  the  consent  of  the  persons 
in  remainder  or  reversion,  should  be  totally  void.  If,  after  this  act,  a 
tenant  for  life  had  made  a  lease  for  years,  and  the  lessee  had  made  a  feoff- 
ment, and  a  pracipe  had  been  brought  against  the  feo^ee^  and  he  had 
vouched  the  tenant  for  life,  such  a  recovery  was  not  within  the  statute, 
because  the  tenant  for  life  was  not  then  seised  of  the  estate  for  life.  To 
remedy  this,  the  statute  14  Eliz.  c.  8.  was  passed,  reciting,  that  several 
tenants  in  tail  after  possibility,  and  other  tenants  for  life  or  lives,  had 
suffered  common  recoveries,  to  the  prejudice  of  those  in  remainder  or  re-^ 
version ;  it  was  therefore  enacted,  **  that  all  such  recoveries  had  or  prq^ 
secuted  by  covin  against  any  such  particolar  tenant,  or  against  any  otnert 
with  voucher  over  of  such  particular  tenant,  should,  as  against  all  persons 
in  remainder  or  reveiaion,  be  utterly  void,  and  of  no  effect!  provided  that 
that  act  should  not  extend  to  recoveries  by  good  title,  or  to  recoveries  by 
assent  and  agreement  of  the  persons  in  remainder  or  reversion,  so  that  snch 
assent  appeared  of  record  in  any  of  her  majesty's  courts.  And  it  was 
thereby  rurther  enacted,  that  the  statute  32  H.  8.  should  be  repealed*'* 
In  consequence  of  the  last  proviso  in  this  statute,  a  tenant  for  life  may 
join  with  the  persons  in  remainder  or  reversion  in  suffering  a  common 
recovery,  withont  incurring  a  forfeiture.  Wiseman  v.  Crow,  Cro.  £Uc.  d6f« 
Pigotty  18.  83.    5  Cm.  Dig.  398,  399.— [£d.] 

I  I  £ 
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280  a.  ^  I  haee  often  keard  the  reading  of  ike  eiaiute  of  WeU.  2." 

{^    ni>        .)        fjere  it  is  to  be  obsenred,  of  what  authority  ancietit  lectures 

or  readings  upon  statutes  were,  for  that  diey  had  five  excel- 
^80  b.  lent  qualities.  First,  they  declared  what  the  common  *law  warn 

before  the  making  of  the  statute,  as  here  it  appeareth.     Se» 
condly,  they  opened  the  true  sense  and  meaning  of  the  sta- 
tute.   Thirdly,  dieir  cases  were  brief,  having  at  the  most  one 
point  at  the  common  law,  and  another  upon  the  statute. 
Fourthly,  plain  and  perspicuous,  for  then  the  honour  of  the 
reader  was  to  excel  others  in  authorities,  arguments,  and  rea- 
sons, for  proof  of  his  opiuion,  and  for  confutation  of  the 
objections  against  it.    Fifthly,  they  read,  to  suppress  subtile 
inventions  to  creep  out  of  the  statute.     But  now  readings 
having  lost  the  said  former  qualities,  have  lost  also  their 
former  authorities ;  for  now  the  cases  are  long,  obscure,  and 
intricate,  full  of  new  conceits,   liker  rather  to  riddles  than 
lectures,  which  when  they  are  opened  they  vanidi  away  like 
smoke,  and  the  readers  are  like  to  lapwings,  who  seem  to  be 
nearest  tlieir  nests,  when  they  are  farthest  from  them,  and  sA 
their  study  is  to  find  nice  evasions  out  of  the  statute.     By 
the  authority  of  Littleton,  ancient  readings  may  be  cited  for 
proof  of  the  law ;  but  new  readings  have  not  that  honour, 
for  that  they  are  so  obscure  and  dark. 

I«ITTLCTON«        BUT  if  he  in  the  remainder  had  entered  vpon  the  iemxmi 
^ecL482.^£0b.]ybr  life,  anddissmed  him,  and  after  the  tenant  enter  tfpojs 

him,  and  after  tJte  tenant  for  life  by  such  reeaoety  lose  by 
default,  and  die,  now  he  in  the  remainder  may  well  have  a 
writ  of  right  against  him  which  recovers,  because  the  mise 
shall  be  joined  only  upon  the  mere  right,  Sfc.  Yet  in  this  catB 
the  seisin  of  him  in  the  remainder  was  defeated  by  the  entry 
of  the  tenant  for  life.  But  peradtenture  some  will  argue  and 
say,  that  he  shall  not  have  a  writ  of  right  in  this  case,  far 
that  when  the  mise  is  joined,  it  is  joined  in  this  manner,  sci^ 
licet,  if  the  tenant  hath  more  mere  right  in  the  land  in  the 
manner  as  he  holdeth,  than  the  demandant  hath  in  thcmass^ 
ner  as  he  demandeth,  and  for  that  the  seisin  of  the  demandant 
was  defeated  by  the  entiy  of  the  tenant  for  term  of  life,  8fc^ 
then  he  hath  no  right  in  the  manner  as  he  demaxtdeth  (o  2>. 

»  ■■■      — — — ^— —  ■  ^m^m^mm     II  i     ■  ■  I        ^ 

(O^)  HcreLtttlfton^  in  support  of  bis  opinion,  that,  in  the  prmciMF 
case  the  frmad  assise  ought  to  past  for  the  heir  •£  tlie  alienee^  pati  ute 
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Here  a  disseisin  gotten  by  wrong,  and  defeated  by  the  en*  ^80  b. 

try  of  him  that  right  hath,  is  sufficient  to  maintain  a  writ  of  xjtrmB  i. 
right  against  the  recoveror  in  tliis  case,  for  albeit  *the  seinn  is  *2B1  a. 

defeated  between  the  lessee  for  life  and  him  in  the  remainder, 
jet  having  regard  to  the  recoveror,  who  is  a  mere  stranger, 
and  hath  no  title,  it  is  sufficient  asainst  him.    Bat  otherwise  r  E.  3.  <H>.   ss  E.  s. 

37.  tit.  Jitr.  Dtf.  1* 

it  is  against  the  party  himself  that  defeated  the  seisin,  and  tlie 

law  b  propense  to  give  remedy  to  him  that  right  hath.     And        (Ante,  Si5a.) 

vhere  some  have  thought,  that  there  is  no  authority  in  law  to 

warrant  Littleton's  opinion  herein,  they  are  greatly  mistaken, 

for  Littleton  hath  good  warrant  for  all  that  he  bath  written. 

Lands  are  letten  to  A.  for  life,  the  remainder  to  B.  for  life, 
tbe  remainder  to  the  right  heirs  of  A. ;  A.  dieth,  B.  entereth 
and  dieth ;  a  stranger  intrudeth,  tbe  heir  of  A.  shall  have  a 
writ  of  right  of  the  seisin  which  A^  had  as  tenant  for  life. 

Lands  are  letten  to  A.  and  B.,  and  to  the  heirs  of  A. ;  A.     (Ante,  iS4a.bu) 
dieth,  a  recovery  is  had  against  B. ;  the  heir  of  A.  sliall  have 
a  writ  of  right  of  the  whole,  for  every  joint-tenant  is  sdsed 
per  my  ei  per  tout. 

If  lands  be  given  in  tail,  the  remainder  to  A.  in  fee,  the 
donee  dieth  without  issue,  his  wife  privement  enseint,  A. 
entereth,  the  issue  is  born,  and  entereth  upon  him,  and  dieth 
without  issue,  A.  shall  have  a  writ  of  right  of  the  seisin 
which  be  h&d, 

If  lands  be  given  in  tail  to  A.,  the  remainder  to  his  right       4  K  &.  i^  17« 
heirs ;  A.  dieth  without  issue,  the  collateral  heir  of  A.  shall 
have  a  writ  of  right  of  the  seisin  of  A. 


rase  of  a  person  who  had  a  remainder  in  fee  expectant  oti  ao  estate  for 
life,  at  common  law ;  the  tenant  for  life  lost  by  default  in  a  feigned  action, 
and  died ;  he  in  the  remainder,  before  the  statute  of  Westm.  f  .  c.  3.,  had 
no  remedy.  Bnt,  if  he  had  disseised  the  tenant  for  life  helbre  snch  re- 
covery, and  then  tbe  tenant  for  life  had  re-entered,  and  lost  t|y  defaalt, 
tbe  Temainder-ntan  might  have  had  a  writ  of  right  against  the  reeoTeror; 
for  though  the  seisin  which  he  g^in(|4  was  defeated  by  tbe  ra-entry  of  the 
tenant  for  life,  as  to  him,  yet  it  was  a  good  gronnd  of  a  writ  of  right 
against  the  recoveror,  who  was  a  mere  stranger.  Infra,  fSOh.  And 
ttaongb  the  mise  be  joined  in  this  manner,  whether  the  tenaat  have  more 
right  as  be  holds  than  tbe  demandant  in  the  manner  as  he  defluinds,  and 
the  seisin  of  the  demandant  were  defeated,  so  that  he  has  no  right  in  the 
manner  as  he  demands,  yet  he  onebt  to  reeover ;  for  these  words  mode 
4  /oni|4  are  mere  form,  where  the  issne  is  joined,  as  in  this  case,  an 
tbe  point  of  the  action.    Iniia,  281  b«<— [£d.] 
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(Antp,  14b.  i5aL)  ^nd  80  note  a  diversity  between  9(  seisin  to  cause  postetao 

40E.3.  8.    42E.3.     ^     ,    .      ^         r        .i.         •  •     j  i        •-  a 

HO.   37  Am.  4.  J  rains  f  &c.  for  there  is  required  a  more  actual  seism,  and 

11  H.  4. 11.      '  '  *  a  seisin  to  maintain  a  writ  of  right.    And  herebj  abo  are 

the  (i^c,)  in  this  section  explained. 

LITTLETON.        TO  this  ii  maif  be  said,  thai  these  tffords  (modo  et  formi 
[Sect. 483.  281  a.J  prout,  8cc.)  in  so  many  cases  arewords*of  formofpUaduig, 

and  not  xvords  of  substance.  For  if  a  man  bring  a  writ  of 
^ntry  in  casu  proviso,  of  the  alienation  made  by  the  tenant  in 
dozcer  to  his  disinheritance,  and  counteth  of  the  alienatian 
made  in  fee,  and  the  tenant  saith,  that  he  did  not  alien  in 
manner  as  the  demandant  hath  declared,  and  upon  this  they 
are  at  issue,  and  it  is  found  by  verdict  that  tlte  tenant  aliened 
(YtU,  148.  H0b.  73.  in  tail,  or  for  term  of  another  man*s  life,  the  demandant 
lOo.)  {0    cp.   4.;     ^j^^^  recover ;  yet  the  alienation  was  not  in  manner  as  the 

demandant  hath  declared,  tfc.  (n  2). 

ft 

LITTLETON.       ALSO,  if  tliere  be  lord  and  tenant,  and  the  tenant  Md 
[Sect.  484.  281  b.]  of  the  lord  by  fealty  only,  (55)  and  the  lord  distrain  the  te- 
nant for  rent,  and  the  tenant  bringeth  a  writ   of  trespau 
against  his  lord  for  his  cattle  so  taken,  and  the  lord  plead 
that  the  tenant  holds  of  him  by  fealty  and  certain  rent,  and 
for  the  rent  behind  he  came  to  distrain,  6^c.  and  demand  ju/^- 
nient  of  the  writ  brought  against  him,  quare  vi  et  armii,  &c* 
and  the  other  saith,  that  he  doth  n^t  hold  of  him  in  the  maih 
ner  as  he  suppose,  and  upon  this  they  are  at  issue,  and  it  is 
found  by  verdict  that  he  holdeth  of  him  by  fealty  only,  in 
this  case  the  writ  shall  abate,  and  yet  he  doth  not  hold  of 
him  in  the  manner  as  the  lord  hath  said.     For  the  matter  of 
the  issue  is,  whether  the  tenant  holdeth  of  him  or  no;  for  if 
he  holdeth  of  him,  although  that  the  lord  distrain  the  tenant 
for  other  services  which  he  ought  not  to  /ufve,yet  such  writ  of 
trespass  quare  vi  et  armisy  &c.  doth  not  lie  against  the  lord, 
but  shall  abate. 

LITTLETON.       ALSO,  (56)  in  a  writ  of  trespass  for  battery,  or fer  goods 
[Sect.  485.  £82  a.]  carried  away,  if  the  defendant  plead  not  guilty,  in  manner 

(55)  <t-Mt,  L.  and  M.  and  Rob.         (56)  en— m,  L.  and  M.  and  Rob. 


(Hi!)  For  the  point  of  the  writ  is  whether  the  tenant  in  dower  alinwd 
to  the  duherisoa  of.  the  demandant.  See  ante,  a.  (G  2)  p.  464, 485.r-{£tf  ] 
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a$  the  pbtiniiff' suppose,  and  ii  isfonud  that  tie  itfeniahi  i$ 
guilty  in  another  town^  or  at  another  day  than  the  plaintiff' 
suppoiee^  yet  he  thall  recover.  And  (57)  <o  in  (58)  many 
other  cases  these  words^  viz.  in  manner  as  the  demandant  or 
the  plaintiff  hath  sitpposedy  do  not  make  any  (69)  flatter  of 
substance  of  the  issue ;  for  in  a  writ  of  right,  where  the  mise 
is  joined  upon  the  mere  right,  that  is  as  much  as  to  say.  And 
to  such  ^ect,  viZ'  whether  the  tenant  or  demandant  hath  more 
mere  right  to  the  thing  in  demand. 

ALSO,  if  a  man  be  disseised,  and  the  disseisor  dieth   I^ITTLETON. 
seUed,  *c.  and  his  son  and  heir  is  in  by  descent,  and  the  dis-  [Sect.  486. 283  b.] 
seisee  enter  t^n  the  heir  of  the  disseisor,  which  entry  is  a 
disseisin,  Sfc.  if  the  heir  bring  an  assise,  or  a  writ  (60)  of 
entry  in  nature  of  an  assise,  he  shall  recover* 

And  the  reason  hereof  is,  for  that  in  the  writ  of  right  £83  b. 

mentioned  in  the  next  section^  the  charge  of  the  grand  assise 
upon  their  oath  is  upon  the  mere  right,  and  not  upon  the 
possession, 

BUT  if  the  heir  bring  a  writ  of  right  against  the  dis-   LITTLETON. 
sdsee,  he  shall  be  barred,  for  that  when  the  grand  assise  is  [Sect.  487. 283  b.] 
sworn,  their  oath  is  upon  the  mere  right,  and  not  upon  the 
possession*    For  if  the  heir  of  the  disseisor  (6l)  sne  an  assise 
of  novel  disseisin,  or  a  writ  of  entry  in  nature  of  an  assise, 
and  recovers  against  the  disseisee,  and  sueth  execution,  yet 
may  the  disseisee  have  a  writ  cf  entry  in  the  per  against  him, 
for  the  disseisin  made  to  him  by  his  father,  or  he  may  have         ^ 
against  the  heir  a  writ  t^  r^ht^ 

BUT  if  the  heir  ought  to  recover  against  the  disseisee  in    LITTLETOX. 
the  case  aforesaid  by  a  writ  of  right,  then  all  his  right  should  [Sect.  4^8. 284a.] 
be  clearly  taken  away,  for  that  judgthent  final  (the  form      [Coke,  284  a.] 
whereof  you  shall  see  in  the  last  section  of  this  Chapter) 
shall  be  given  against  him,  which  should  be  (igainst  reason 
vehere  the  disseisee  hath  the  more  mere  rights 

(57)  itsmt^  oot  in  L.  and  M,  nor  (do)  de  enin  pi  nature  de  asrise^  il 
R  ob.  'recovera.    Met  si  Vheire  port  ( the  be- 

(58)  meUes,  added  in  L.  and  M.  ginning  of  next  section)  not  in  L. 
and  Rob.  and  M,  nor  Rob.  but  in  hot b  MSS. 

(59)  matUr*''mnner,  L.  and  2i.  (61)  wis^'^fifrim,  L.  and  M«  and 
and  Roh^  Rol^ 
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284 a.  '  ^'  Which  should  be  against  reason'*   Aisomentam  ab  in- 

Vid.  sect.  87,  &c.         convenienh 

(Post,  195  b.)  convenienu. 

283  b.  *'  For  if  the  heir  of  the  disseisor,  S^c/*     Here  is  a  ditenicy 
(Ante,  266a.)        ^q  ^g  observed  conGerning  that  which  hath  been  said,  whea 

the  possession  shall  draw  the  right  of  the  land  to  it^  and 
6  E.  3.  7.  when  not.     And  therefore  when  the  possession  is  first,  and 

then  a  right  cometh  thereunto,  the  entry  of  liim  diat  hath 
right  to  the  possession  shall  gain  also  the  right  which,  as  be- 
fore it  appeareth  in  those  cases  there  put,  foUoweth  the 
possession,  and  the  right  of  possession  draweth  the  right 
Vld.  sect  447.       unto  it ;  but  when  the  right  is  first,  and  then  the  possession 

comelh  to  the  right,  albeit  the  possession  be  defeated  (as  here 
in  Littleton  s  case  it  is  by  the  heir  of  the  disseisor),  yet  the 
right  of  the  disseisee  remaineth  (i  2). 

LITTLETON.        AND  know  (my  son)  that  in  a  writ  of  right,  after  the 
[Sect.  489.  284  a.J^^,iii,  knights  have  chosen  the  grand  assise,   then  he  hath 

t^  greater  delay  than  in  a  writ  offopnedon,  after  the  par- 

[Coke,  284a.]      ties  be  at  issue  (or  demurrer,  which  is  an  issue  in  law),  tfc^ 

(5   ep.  104.;        ^^^  J  ^-  ^^  ^^  j^  joined  upon  battaU^  then  he  hath  lesser 

delays 

284  a.  ''  Battail!*    See  for  this  word  in  the  last  section  of  this 
(Post,  294  bO        Chapter  (K«). 

274  a.  There  is  a  diversity  between  a  release  of  part  of  the  estate 

^S^rtlltr,  S  0,   of  a  ngtf,  and  between  a  release  of  a  right  in  part  of  the 
good  OB  if  made  in  fee.  jand.     And  therefore  Littleton  (sect.  467.)  saith,  that  a  re- 

Vid.  6  E.  3.  if.  \  /  »  • 

12  K.  4.  tit.  Descent,  lease  of  a  right  for  a  day  or  an  hour  is  of  as  good  force,  as  if 

^^'  he  had  released  his  right  to  him  and  his  heirs  (l  2).     But  if 

(Pott,  253  a.)        a  man  be  disseised  of  two  acres,  he  may  release  his  right  in 

one  of  them,  and  yet  enter  into  the  oth^f. 

274b*  There  are  two  diversities;  first,  betweeq  the  quantity  of 

SiT^  ^'"^'  "^  the  estate  in  a  right,  and  the  quality  thereof;  for  albeit  the 

(1 2)  See  supra  J66 a.  p.  470,  n.(Ty  l).— [jEd.] 

(K  t)  As  to  the  nature  of  a  writ  of  right  aiid  the  proceedings  therein, 
see  post,  Chap.  52. — [£(/•] 

(Vj'I)  a  disseisee  cannot  release  part  of  bis  estate  in  the  right,  because 
lie  has  no  right  to  any  estate  but  that  whereof  he  was  disseised ;  therefoie 
lie  miut  release  his  right  to  that  or  none  at  all.    Hawk.  Abr.  566.-^£i/.J 
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<)isseisee  cannot  release  part  of  the  estate^  as  hath  been  said, 
jet  may  he  release  his  right  upon  condition,  as  it  appeareth 
by  Littleton  (sect.  467.),  (q)  and  it  agreeth  with  our  books.     ^^i^\ Ift^^^^ti 

51Abs.1s!  S1II.S4. 

Also  here  is  another  diversity  between  a  right,  whereof 
Littleton  putteth  his  case,  whidi  is  favoured  in  law,  and  a 
condition  created  by  the  party  which  is  odious  in  law,  for  that 
it  defeateth  estates.  Apd  therefore  if  a  condition  be  released 
upon  condition,  the  release  is  good,  and  the  condition 
void. 

What  things  may  be  done  upon  condition,  is  too  large  a  ^^^^^'J^u\  ^'*** 
matter  to  handle  in  this  place,  our  author  having  treated  of 
Conditions  before:  only  to  give  a  touch  of  some  things 
omitted  there,  shall  suffice.  An  express  manumission  of  a 
villain  cannot  be  upon  condition,  for  once  free  in  that  case, 
and  ever  free ;  also  on  attornment  to  a  grantee  upon  con- 
dition, the  condition  is  void,  because  the  grant  is  once  settled. 
But  this  is  to  be  understood  of  a  condition  subsequent,  and  ^^*«  ^^\^*  ?'  ^ 

^         '  num.    29  Ap.  Gwii- 

not  of  a  condition  precedent ;  for  in  both  those  cases,  the  liam*s  case,    lo  £.  3. 

condition    precedent    is    good  (m  £).    But    letters  patents  ^^ 

of  denization  made  to  an  alien,  may  be  either  upon  condition 
subsequent  or  precedent ;  and  so  may  the  king  make  a  char- 
ter of  pardon  to  a  pian  of  his  lifis  upon  condition,  as  is  above 
^aid* 

jlLSO,  if  there  be  lord  and  tenant,  and  the  tenant  be  disr    LITTLETON. 
^eifedj  and  the  lord  releaseth  to  the  disseuee  all  the  right  which  [Sect.  454.  S6Sa.] 
be  hath  in  the  seignory  or  in  the  land ;  tfUs  release  is  good,  ^^^J^^!^ 
and  the  seignory  is  extinct ;  and  this  is  by  reason  of  the  privity  ^,"****/**  ^hi^ 
which  is  between  the  lord  and  the  disseisee.    For  if  the  beasts  $eignory  by  the  (or4«» 
of  tie  disseisee  be  taken,  and  of  them  the  disseisee  sueth  a  re-  teLed^Ug^t^mmfedl 
plevin  against  fhe  lord,  he  shall  compel  the  lord  to  atow  Vpr»^* 
tipan  him ;  for  if  he  avow  upon  the  disseisor,  then  upon  the 
matter  shewn  the  avowry  shall  abate,  for  the  disseisee  is  tenant 
to  him  in  right  and  in  law  (n  2). 

(M  fi)  For  there  U  no  attornment  or  manpmission  before  it  U  performed. 
That  attornment  i$  noi  now  necessary  to  a  grant,  see  ante,  Chap,  <57« 

(N  2)  For  although  ^  person  ^as  disseised,  he  yet  remained  tenant  ia 
right  to  the  lord,  thou^ii  the  disseisor  was  the  apparent  tenant  in  posse- 
sion ;  and  the  lord  might,  if  he  pleased,  still  avow  upon  his  riehtful  te* 
vant  3  for  before  the  statute  of  Quia  emptares  the  lord  was  not  ooUged  t» 
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€68  a.  Hcreapta  mij  be  collected  and  obaened  ttro  dhreiaities: 

2j^*J^^J^JJ^|jJ^      first,  between  a  seignory  or  reni-wiTice»  and  a  rent-cfaafige : 

tadMreut-ckargt;        for    a   aeignorj  or  rent-serrtce  nay  be  released  and  ex- 

(S  Bej^  36b.>       tioguished  to  him  that  bath  but  a  bare  right  in  die  land.  And 

the  reason  hereof  isi  n  respect  of  the  privity  betwcco  the 
lord  and  the  tenant  in  right ;  for  be  is  not  only  ms  tenant  to 
the  avowry^  but  if  he  die^  his  heir  within  age,  he  shall  be  in 
ward ;  and  if  of  full  age,  he  riiall  p4y  relief;  and  if  be  die 
mthottt  heir,  the  land  slnJl  escheats  But  there  is  no  eocb 
privity  in  case  of  a  rent-charge,  for  there  the  charge  only  liedi 
upon  the  land. 

0r€baH  right  io  imid.      The  second  diversity  is  between  a  seignory  and  a  bare  right 
Yid.  sect.  451.       ^^  |^ j .  f^^  ^  release  of  a  bare  right  to  land  to  one  that  both 

but  a  bare  right  to  land  is  void,  as  hath  been  said.  B«t  beio 
in  the  case  of  our  author^  a  release  of  a  seignory  to  him  tfiat 
hath  but  a  right,  is  good  to  eatingnisb  the  seignory. 

fOH.  6. 9  b.  41  E.s.      **  He  shall  compel  the  lord  to  avom  mnm  kirn,  tfc.**  Tbis 

SA.    4a  £    S    9 

Vk.4^c^    *  ^  regularly  true;  but  if  the  lord  badi  accepted  services  of 

the  disseisor,  then  the  disseisee  cannot  enforce  the  lord  to 
a?ow  upoB  him,  though  his  beasts  be  taken,  &c.  (o  £)• 

91  C.  1.  Diseent,  17.      If  a  man  hath  title  to  have  a  writ  of  escheat,  if  he  accept 
n.   F.V.B.  144  *b.*  homage  or  fealty  of  the  tenant,  he  is  barred  of  his  writ  of 

escheat ;  but  if  he  accept  rent  of  the  tenant,  that  is  no  bar 


i*MH 


chttfe  tbe  pefMO  of  bit  temurt,  Stviif.  Ptting.  i  wAA  he  ww  not  oUigrdy 
in  conieqacnce  of  that  statute,  to  change  his  tenant,  eacept  in  tbe  case 
ef  lawfdl  feoffinents,  and  tender  of  arrears,  and  not  in  the  case  of  dis- 
seisin. Therefore,  in  the  case  pat  by  Littleton,  if  the  lord  avows  npoa 
the  disseisor  as  his  tenapt,  the  aisseisee  shall  reply»  and  shew  the  special 
matter,  bow  he  was  tenant  and  was  disseised,  and  slndl  abate  the  lord** 
avowry,  because  the  feudal  contract  has  still  a  continnance  between  the 
lord  and  tenant,  and  tiie  wronp^ful  act  of  the  disseisor  shall  not  destroy 
it.    5  Co.  SI.    Gilb.  Ten.  63,  64.— [£(^.] 

(O  S)  Where  the  lord  had  accepted  rent  from  the  disseisor,  if  he  afler* 
wards  distrained  his  cattle  for  rent  in  arrear,  Ihe  disseisor  might  InTe 
compelled  the  lord  to  avow  upon  him ;  for  the  lord  covid  not,  contranr 
to  his  own  acceptance,  trarerse  tlie  title  which  he  had  thereby  adautteif^ 
But  it  seems  doubtful  whether,  if  the  disseisee,  after  such  acceptance, 
had  put  his  cattle  upon  the  land,  and  the  lord  had  distrained  tliem,  he 
could  have  compeilra  the  lord  to  avow  npon  him ;  liord  Coke  is  here  oC 
opinion  that  he  could  not,  because  it  is  the  tenant's  own  laches  to  let  the 
disseisor  continue  till  rent  was  thus  due  and  accepted ;  but  tbe  48  Ed.  5. 9. 
seems  to  be  contrary,  and  that  he  ought  to  avow  upon  the  disseisee,  be* 
cause  when  the  tenant  pleaded  the  disseisin,  to  compel  the  lord  to  avow 
upon  him,  it  is  strange  that  tbe  lord,  by  his  own  act  of  acceptance,  shoald 
maintabi  hit  atewiy.  and  destroy  the  Kudai  contract  See  Gilb.  Tea.  64» 
65.-CM.1  ' 
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to  hinii  for  it  may  be  received  by  the  bands  of  a  bailiff. 

(r)  But  some  do  holH^  that  if  there  be  lord  and  tenant,  and  0[)7&.  6.  tit  Escheat. 

the  tenant  be  dissebed,  and  the  disseisee  die  without  heir, 

the  lord  accepts  rent  by  the  hands  of  the  disseisor,  this  is  no 

bar  to  him.     Contrary  it  is.  if  he  avow  for  the  rent  in  tf  (9  Rep.  sf.   i  Rai^ 

..  ,  '  ,         .  ,  Abr.  316b;) 

court  of  pecordj  or  if  he  take  a  corporal  service,  as  homage 

or  fealty^  for  the  disseisor  is  in  by  wrong;  but  if  the  lord 

accept  the  rent  by  the  hands  of  the  heir  of  the  disseisor,  or 

of  his  feoffee,  because  they  be  in  by  title,  this  shall  bar  him 

of  his  escheat,  which  is  to  *be  understood  of  a  descent  or  268  b. 

feoffment,  after  the  title  of  escheat  accrued:  Csjfor  if  the  (»)7H. 4.  ir.  3ILt, 

.  Entr.  Cong.  SB. 

disseisor  make  a  feoffment  in  fee,  or  die  seised,  and  «fter  the  s  h.  4.  s.   6  H.  r.  9, 
disseisee  die  without  heir,  then  there  is  no  escheat  at  all,  be-     ^    *^  ' 
cause  the  lord  hath  a  tenant  in  by  title  (p  2).    And  when 
Littleton  wrote,  the  disseisee,  in  the  case  here  put,  should 
have  compelled  tlie  lord  to  have  avowed  upon  him,  as  Little- 
ton holdeth.     But  now  this  is  altered  by  a  latter  statute  of 
(t)2l  H.  8.    For  whereas  by  fines,  recoveries,  grants,  and  TO  St  H.  8.  cap.  il^ 
secret  feoffments,  &c.  made  by  tenants  to  persons  unknown,  ^      '      '* 
the  lords  were  put  from  knowledge  of  their  tenants,  upon 
whom  by  order  of  law  they  should  make  their  avowry,  &c« 
it  is  by  that  statute  enacted,  that  if  the  lord  shall  distrain 
upon  the  lands  and  tenements  holden,  8cc.    that  he  may 
avow,  &c.  upon  the  same  lands,  &c.  as  in  lands,  &c.  within 
his  fee  or  seignory,   &c.   without  naming  of  any    person 
certain,   and  without  making  avowry  upon  a  person  certain.  Iib.9.  fol.ta6« 
Upon  which  statute  these  four  points  are  to  be  observed. 
First,  that  the  lord  hath  still  election  either  to  avow  accord- 
ing  to  the  common  law,  by  force  of  the  statute,  by  rea- 
son of  this  word,  (may).    Secondly,    albeit  the    purview  tr  H.  a.  Ibl.  4. 
of  the  act  be  general,  yet  all  neces^ry  incidents  are  to  be  Lib.  9.  f^Tsfi.' 
supplied,  and  the  scope  and  end  of  the  act  to  be  uken;  BacJmil'fccMe. 
and  therefore,  though  he  need  not  to  make  his  avowry  upon 
any  person  certain,  yet  he  must  allege  seisin  by  the  hands  of 
some  tenant  in  certam,  within  forty  years.    Thirdly,  that  if  ^  H.  8.  Avowia. 
the  avowry  be  made  according  to  the  statute,  every  plaintiff  &  20.  BockBiriscaN^ 
in  the  replevin,  or  second  deliverance,  be  he  termor  or  other,        »•?'■• 

(P  i)  Where  tlie  disseisor  died  seised,  hit  heir  came  in  by  title,  and 
the  disseisee,  having  lost  the  right  of  possession,  con  Id  not  put  his  cattle 
on  the  gronnd,  and  therefore  he  could  not  compel  the  lord  to  avow  upon 
him ;  but  the  lord  was  boand  to  take  the  heir  who  had  snch  right  of  pos> 
session  to  be  his  righUol  teaaat.    Gilb.  Ten.  65, 66.— ££d.] 
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may  hare  every  answer  to  the  avowry  Aat  is  sufficieiit ;  and 

also  have  aid,  and  every  other  advantage  in  law  (disclaimer 

only  except) ;  for  disclaim  he  cannot,  because  in  Aat  case  the 

Iib.9.  fol.ss.incate  avowry  is  made  upon  no  certain  person.    Fourthly,  where 

d'Avowne.  ^^  ^^^.^^^  ^f  ^^  gtatute  be,  if  the  lord  distrain  upon  the 

44 £.3.  so.  11  H.7^4.  lands  and  tenements  hodden,  yet  if  the  lord  come  to  (fistrsio, 
18.  16*  E.  V  10.  '  '  *n<)  the  tenant  enchaee  his  beasts  which  were  within  the  view 
(l5i **  1610^^"*'  ^^'    *^"*  ^^  *®  '*°^  holden,  and  there  the  lord  distrain,  albeit  the 

distress  be  taken  out  of  his  fee  and  seignory  in  that  case,  yet 
is  it  within  the  said  statute :  for  in  judgment  of  law  the  dis- 
tress is  lawful,  and  as  taken  within  his  fee  and  se^nory; 
and  this  statute  being  made  to  suppress  fraud^  is  to  be  taken 
by  equity  (g  2). 

LITTLETON.  ALSO^  if  land  be  given  to  a  man  in  tail,  reserving  to  tie 
[Sect.  455. 268  b.]  donor  and  to  his  heirs  a  certain  rent,  if  the  donee  be  rfif- 
dtJor7odaiteeintaU,  seised,  and  after  the  donor  release  to  the  donee  and  his  hart 
**'  ^HTf  ^^!P^*i.     «W  <A«  'nsAt  which  he  hath  in  the  land,  and  after  the  dome 

w  good  to  ixtUiguiA  o  . 

ike  rent.  enter  into  the  land  upon  the  disseisor ;  in  this  case  the  rent » 

gone,  for  that  the  disseisee  at  the  time  of  the  release  made, 
wsas  tenant  in  right  and  in  law  to  the  donor,  and  the  avowry 
of  fine  ipSi  force  ought  to  be  made  upon  him  by  the  donor 
for  the  rent  behind,  8^c.  But  yet  nothing  of  the  right  of 
the  lands,  (scilicet)  of  the  reversion  ifiS)  shall  pass  by  such 
release,  for  that  the  donee  to  whom  the  release  is  made,  then 
had  nothing  in  the  land  but  only  a  right,  and  so  the  right  of 
the  land  could  not  (64)  then  pass  to  the  donee  by  such  release. 

•269  a.  ''  ^If  the  donee  be  disseised,  Sfc.''    This  is  evident  by  that 

Soi^modotodimeeim   which  hath  been  said.     But  admit  that  the  donee  maketh  a 

tail  oft€T  a  ^ijioMitin^ 

anco  by  Jkim.  feoffment  in  fee,  and  the  donor  release  unto  him  and  his  beirs 

tit.  Gnnt  43.^       *  ^"  ^^^  ^^^  ^°  ^®  '^"^y  ^^^  "^^'I  extinguish  the  rent,  because 

foi.^9*\ib^6  ^M  '*  ^^  '^^^  *""*'  "^^^  "P^"  '*'™'  *"^  y®^  ^®  tenant  in  tail  after 

Lampefs  case,  nbi  the  feoffment  hath  no  right  in  the  land.     But  the  reason  is  in 
■npra.    (Ante,  46.  ^,  ,,        ,^,  .. 

Post,  348.)  respect  of  the  privity,  and  that  the  (u)  donor  is  by  ne<:essity 

^^^v^¥'  ^  '^*  compellable  to  avow  upon  him  only ;  for  if  he  should  avow 

48  £.  5.  8  ha   31  £•  3. 

r  E^i "«S^    ^  ^v'a'      (fi«)  »•  ••  of  neccttity.  (64)  odra^Mt,  not  to  L.  and  M. 

r^.  4.  «7.    15  E.  4.        (^3)  ^^ii^,  „^^  added  L,  and 

*^  M.  and  Rob. 

(Q  S)  See  4  Rcev.  Hist  238.  lid^  Raym*  S57.    GUb.  Distr.  109.  Pott, 
161  a.---[£d.] 
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upon  die  dkcontinoee,  then  it  should  appear  of  hb  own 

ihewing  that  the  revenioD,  whereuoto  the  rent  is  incident, 

should  be  out  of  him»  and  consequendy  die  avowry  should 

abate ;  and  so  was  it  Ctr^  resolved  Trin.  18  Eliz.  in  the  court  (w)  Trin.  is  ETis.  Sir 

of  common  pleas  in  Sir  Thomas  Wiafs  case,  which  I  heard  i^ c^muidBwl^ 

and  ob8erved4    And  Littleton  saith  here,  that  in  case  of  the 

disseisin  of  fine  force,  the  avowry  must  be  made  upon  the 

donee* 

**  Yet  nothing  of  the  right,  Sic.  of  the  rever^on,  8sc.^  Here 
die  diversity  aforesaid  between  the  rent-«ervice  and  a  bare 
right  to  the  land  appearetb« 

IN  the  tame  manner  it  is,  if  a  lease  be  fnade{6S)to  one    LITTLETON* 
for  term  of  life,  reserving  to  the  lessor  and  to  his  heirs  a  [Sect.  456.  269  a.] 
eertain  rent,  if  the  lessee  be  disseised,  and  after  the  lessor  re-  ^^f^^j^S^ 
kase  to  the  lessee  and  to  his  heirs  all  the  rkht  which  he  hath  sin,  emrta  u  eximr 

guif A  thi  fflrf  ? 

in  the  land,  and  after  the  lessee  entereth,  albeit  in  this  case  thMigkUemtfudemtts 
the  rent  is  extinct,  yet  nothing  of  the  right  of  the  reversion  *y«»y^«'«5r«'««*- 
Aall  pass  (b  2),  causd  qu&  supra. 

Hereby  the  diversity  is  made  apparent  between  a  release  ^6QM* 

of  a  rent-aervioe  out  of  land,  and  a  release  of  right  to  land, 
in  this  section. 

BUT  if  there  be  very  lord  and  very  tenant,  and  the  te-  LITTLETON. 

nant  maketh  a  feoffment  in  fee,  the  which  feoffee  doth  never  [Sect.  457.  260a.] 

become  tenant  to  the  lord  (66),  if  the  lord  release  to  the  «f «««»« 9f  »v**  «r 

f CO  for  all  bis  rtght,  S^c.  this  release  is  altogether  void,  because  vertf  temau  ^fttrfff^ 

the  feoffor  hath  no  right  in  the  land,  and  he  it  not  tenant  in  Z'taUL 
right  to  the  lord,  but  only  tenant  as  to  make  the  avowry,  and 
he  shall  never  compel  the  lord  to  avow  upon  him,  for  the  lord 
shall  avow  upon  the  feoffee  if  he  will. 

''  Very  lord  and  very  tenant**    This  is  to  be  understood  269  a. 

of  a  lord  in  fee-simple,  and  of  a  tenant  of  like  estate. 

(65)  fun,  added  in  L.  snd  M.         (66)  tfe.  sdded  in  L.  and  M.  and 
and  KoIl  Roh. 


(R  i)  la  ibln  case  the  release  ennren  to  extininii«h  tlie  rent,  because  of 
the  privity  of  contract,  for  the  rent  is  payable  notwithstanding  the  dis- 
•enin,  since  tliere  is  not  any  eviction  under  an  elder  title :  bat  the  dis- 
seisin of  the  lessee  is  a  disseisin  of  the  lessor,  so  that  the  lessor  lias  n« 
etute  to  grant,  nor  the  lessee  any  estate  capable  of  enhui^ement.  s  PiesU 
*-«BVt  313.«-[£(i.] 
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yid.  Ascougb**  cdfte.       There  be  four  manner  of  avowries  for  i^ttts  and  aervicei, 

lib.  9.  fol.  1S5,  136.  .  .  ' 

90H.6.9.  2H.4.24.  cCc.  VIZ.  I.  SupcT  vBTum  ttnentem,  as  in  the  case  here  pot 
Avowrie  iV.   9  Eliz.  ^*  Super  verum  tenentem  in/ormA  pradidd,  as  where  a  lease 

VT^II  *20*e!  3?'  ^^^  ^^^*  ^'  *  S'ft  i^  ^^  •*«  made,  the  remainder  in  fee. 
Atow.  131.   (9  Rep.  3.  Upon  one  as  upon  his  tenant  by  the  manor,  omittii^ 

ISSb.  21 M.  8.  Ca  19  J 

(very) ;  and  this  is  when  the  lord  hath  a  particular  estate  in 
«  269  b.  ^®  seignory,  and  so  shall  the  donor  *upon  the  donee,  or  lessor 

upon  the  lessee.  4.  Sur  le  matter  en  la  terre,  as  within  his 
fee  and  seignory.  As  where  the  tenant  by  knight-service 
maketh  a  lease  for  life  reserving  a  rent,  and  die,  his  heir 
within  age,  the  guardian  shall  avow  upon  the  lessee,  scilicet 
super  materiam  pradidam  in  terris  et  tenementis  prttdidii  ui 
fL  E*  ^:  *?!'  ttltimo,    i^ff>a  feodum  et  dominium  suum.     Now  by  the  sUtate  die 

38  H.  6.  SS.    (Doc.  ,      ,  .        . 

Pla.  53.)   ft  H.  8«     very  lord  may  avow,  as  m  lands  withm  his  fee  and  seignoiy, 

Mp.  29.    (Pwt,  345.)  .  ;.•  _   «.    «       •  •  *  • 

'^        V     -9      /  without  avowing  upon  any  person  in  certain* 

Here  appeareth  the  diversity  between  a  tenant  in  tail,  and 
a  tenant  in  fee-simple ;  for  albeit  tenant  in  tail  make  a  feoff- 
ment in  fee,  yet  the  right  of  the  intail  remains,  and  shall  de- 
scend to  the  issue  in  tail  (s  2).  But  when  the  tenant  io 
fee-simple  make  a  feoffment  in  fee,  no  right  at  all  remaiot 
of  his  estate,  but  the  whole  is  transferred  to  the  feoffee. 

Also  the  lord  is  not  compellable  in  that  case  to  avow  npoo 
the  feoffor ;  but  if  he  will,  as  Littleton  here  saith,  he  maj 
avow  on  the  feoffee ;  but  so  it  is  not,  as  hath  been  said,  in 
case  of  tenant  in  tail. 

Note  a  diversity  between  actions  and  acts  which  concero 

the  right,  and  actions  and  acts  which  concern  the  possession 

only.    For  a  writ  of  customs  and  services  lieth  not  against 

the  feoffor,  nor  a  release  to  him  shall  extinguish  the  seignoiy* 

(Doc.  Pla.  821.)     So  if  a  rescous  be  made,  an  assise  shall  not  He  against  (be 

feoflbr,  and  him  that  made  the  rescous,  because  the  feoffee  is 
tenant  (t  2),  and  in  assise,  the  surplusage  encroached  shall  be 

(S  2)  That  when  the  tenant  in  tail  makes  a  feoffment  the  rifhtof  titf 
intail  remains,  and  shall  descend  to  the  issue ;  bat  when  a  tenant  in  fee« 
simple  makes  a  feoffment  in  fee,  no  risht  remains  in  him  but  the  wholr, 
since  the  stat.  Quia  emaiwrea,  is  transferred  to  the  feoffee,  see  arc.  Hob. 
252. 334.    Watk.  Gilb.  Ten.  85. 133. 391.— [£d.] 

rr  2)  If  the  lord  distrained  for  rent,  and  a  rescons  was  made,  tn  «f^ 
dio  n«t  lie  against  the  feoffor  and  the  rescner,  becanse  the  fcoiKrcii 
laaaot,  aad  the  distress  was  taken,  and  the  violeiice  done  to  the  lord  m 


«?oided.  For  these  actioiis  mod  acts  concern  the  right ;  bat 
of  «  ^in  and  an  avowry  which  concern  the  possession^  it  is 
otherwise.  And  if  the  lord  release  to  the  feoffor,  this  is 
good  between  theni|  as  to  the  possession  and  dischwge  of 
the  anrearageSy  but  the  feoffee  shall  not  take  bendfit  of  it,  for 
chat,  as  hath  been  said,  it  extendeth  not  to  the  right.  But 
the  feoffor  shall  plead  a  release  to  the  feoffee,  for  diereby 
the  seignory  is  extinct ;  as  if  lessee  for  life  doth  waste,  and 
grant  over  his  estate^  and  the  lessor  release  to  the  grantee,  in 
an  action  of  waste  against  the  lessee,  he  shall  plead  the  re- 
lease, and  yet  he  hath  nothing  in  the  land.  And  so  b  waste 
shall  tenant  in  dower  or  by  the  curtesy  in  the  like  case,  and 
the  voischee,  and  the  tenant  in  a  pracipe  after  a  feoffipent 
made.    And  so  in  a  conirufortaam  ti^Uaiioms  (u  2). 

''3^qE7ijclk/M^eecIoliiaa(?ffkcodie^€iiiin/.''    Notahm  t^'^Vt  KJh?'^ 

Bi  •         ^  1  •  •  «  7  E.  4.  t7.     S9  JuU  a. 

an  es^oellent  point  of  leamtng,  viz.  if  diere  be  lord  and  tenant,*  tit  Avowrle.  fir.  tiu 
and  the  rent  is  behind  by  divers  years,  and  the  tenant  make  a  Pemnnf  8  cue. 
feofnieniin  fee,  if  the  lord  accept  the  service  or  rent. of  the  l^i^^%.^^'ft.ti 
feoffee  d«e  in  his  time,  he  shall  lose  the  arrearages  due  in  the  29  H.  8.  Avowries 
time  of  the  fecf  or ;   far  after  such  acceptance  he  shaH  not 
avow  upon  the  feoffor,  nor  upon  the  feoffee,  for  the  arreap- 
ages  incurred  in  the  time  of  the  feoffor^     But  in  that  case,  if 
the  feoffor  dietl^  albeit  the  lord  accept  the  rent  or  service  by 
the  hand  of  the  feoffee  due  in  his  time,  he  shall  not  lose  the 
arrearages,  for  now  the  law  compelleth  him  to  avow  upon 
the  feoffee  (w  2),  and  that  which  the  law  compelleth  him 
nnto,  shall  not  prejudice  him. 

land  in  his  possession,  and  an  assise  for  rent  is  not  so  merely  possessory 
as  an  avowiy ;  for  if  the  lord  had  been  seised  of  more  rent  than  of  right 
was  doe  by  tncroachment  on  the  tenant,  be  could  not  recover  in  assise 
more  than  was  dne,  bat  he  might  in  an  avowry.  F.  N.  B.  10.  G.  Hawk* 
Abr.  360.— [Ed.] 

(U  9)  And  the  reason  is,  because,  in  these  cases,  the  demandant  cannot 
recover,  without  avoidine  his  own  release.— [£d.] 

(W  t)  In  illttstratioQ  of  this  doctrine.  Lord  Ch.  B.  Gilbert  observe^ 
ihat  before  the  statntc  of  Quia  emptors,  if  a  man  had  aliened,  the  fend 
was  forfeited,  though  afterwards  that  was  compounded  for  fines ;  and 
becaufle  the  tenant  had  sworn  fealty,  he  could  not  withdraw  himself  out 
of  the  feudal  service  during  life ;  but  after  the  death  of  the  feoffor,  the 
lord  was  empowered  to  take  the  feoffee  for  his  tenant,  for  the  lord  coold 
not  introduce  the  heir  into  the  feud,  contrary  to  the  alienation  of  the 
ancestor.  And  after  the  statute  of  Quia  em^dreSf  the  lord  conld  avow 
upon  the  feoffor  till  the  arrears  were  tendered ;  but  both  before  and  after 
the  statute,  by  acceptance  of  the  feoffee,  he  became  bis  tenant ;  for  it 
was  a  plafai  consent  to  the  alienation.  So  in  terma  for  yean^  if  a  termor 
assigns,  and  the  landlord  accepts  rent  from  the  assignee,  he  can  have  n^ 
action  from  the  termor,  because  the  reat  is  a  service,  whiiQh  Mof  tafcsa 
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So  it  is,  and  for  the  same  reason,  if  there  be  lord,  meraei 
aod  tenant,  and  (he  rent  due  by  the  mesne  is  behind,  and 
after  the  tenant  fore-judge  the  mesne,  and  the  lord  receive  the 
services  of  the  mesne  which  issue  out  of  the  tenancy,  he  diali 
not  be  barred  of  the  arrearages  which  issued  out  of  the 
mesnalty  ;  and  so  if  the  rent  be  behind,  and  the  tenant  dieth, 
the  acceptance  of  the  services  by  the  hand  of  the  heir  shall 
not  bar  him  of  the  arrearages  ;  for  in  these  cases,  albeit  the 
persons  be  altered,  yet  the  lord  doth  accept  the  services  of 
him  which  only  ought  to  do  them. 

4E.5.  ft.  47  £.3. 4*      But  as  long  as  the  feoffor  liveth,  the  lord  shall  not  be 

compelled  to  avow  upon  the  feoffee,  unless  he  givcth  the  lord 
notice,  and  tender  unto  him  all  the  arrearages. 

But  now  by  the  statute  the  lord  may  avow  upon  the  lands 
80  holden,  as  in  lands  within  his  fee  or  seignory,  wiihoot 
nammg  of  any  person  certain  to  be  tenant  of  the  same, 
It  H.  8.  cap.  19.  and  without  making  of  any  avowry  upon  any  person  cer- 
tain, as  hath  been  said,  which  hath  much  altered  the  com- 
mon law  in  the  cases  above  said,  for  the  benefit  and  safety  of 
the  lord. 

But  yet  these  cases  are  necessary  to  be  known  (for  which 
purpose  I  have  added  them),  for  that  the  lord  may  avow  stiii 
at  the  common  law  if  he  will. 

LITTLETON.       OTHEUWISE  it  is  wkeri  the  very  tenant  it  disiM 
lSect.458.  «70a.]  „  in  the  case  aforesaid:  for  if  the  verytenata  who  ii  £*■ 

seised,  hold  of  the  lord  by  knight-service  and  dieth  (hit  Aetr 

from  the  asstfence,  establishea  him  in  the  term,  and  be  eannot  demiiid  tiie 
service  but  from  the  tenant  of  Uie  land ;  but  where  there  is  no  sacb 
acceptance*  if  the  tcmiar  assies  in  his  life-time,  or  the  executor  lAer 
his  decease,  yet  an  action  of  debt  lies  for  the  rent  against  the  execntor; 
for  a  term  for  years  being  the  smallest  estate,  is  presamed  to  continnc  ib 
persoil,  and  the  contract  is  supposed  to  be  peHTormed  by  that  penoo* 
nnless  he  aceept  another  tenant ;  and  that  person  has  a  coDtioaaoce  to 
perform  all  contracts  as  lone  as  tlicre  is  an  execntor  that  represents  hiiSy 
and  has  assets  to  perform  nis  contraets.  5 Co.  24.  1  Sid.  f66.  Bots 
man  may  ha^e  an  action  of  covenant  on  the  covenants  in  the  lease,  atter 
the  acceptance  of  the  assignee  for  his  tenant)  because  though  the  accept* 
ance  discharges  the  tenant  from  the  action  of  debt,  since  it  disclnrg^ 
the  service  by  accepting  another,  yet  without  lecal  words  and  a  mIcbib 
contract  in  writing  the  covenant  cannot  be  discharged;  for  itkdur  <• 
Ugamint  quo  Ugaium  est.  Cro.  Jac.  309.  522.  Cro.  Car.  188. 465-470. 
1  8aund.  t40,  241.  2  Saund.  302.  Awriol  v.  AftUi,  4T.  R«  94i  ^ilb- 
Ten.  67,  68.    Ante,  p.  5^0,  331,  n.  (G  3),^EdJl 


CII.  XL.  OF   RELKASES.  .497 

being  within  ase),  the  lord  shall  have  and  seise  the  wardship  ^    ^^"t^'7^i?''    ., 

o  ^  y*  ^  r    jifoMn  of  the  dtverstty 

of  the  heir,  and  so  shall  he  not  have  the  ward  of  the  feoffor  between  ihU  case  and 
that  made  tlie  feoffment  in  fee j  S^c.{TL^i  so  there  is  a  great  reruUwu^b^diM-- 
diversity  between  these  two  cases.  msed. 

Of  this  sufficient  hath  been  said  before.  .,,    ^^^^\^  . 

I2H.  4. 13.     36  E.  3. 
tit.  Card.  10.    6  H.  7.  9.    37  H.  6. 1.    32  H.  6.  «7.    7  E.  6.  tit.  Card.  Br.  (Post,  34d  b.) 


Littleton  (sect.  479)  putteth  a  cjiversity  between  releases  279  b. 

which  enure  byway  of  extinguishment  against  all   person?*,  ^Jin^Wim^^ 
and  whereof  all  persons  may  take  advantage,  and  releases  ^^^'' 

1  .  ,    .  ^  ,  e        '        '  \       14  H..8.fol.  5, 6. 

which  in  respect  of  some  persons  enure  by  way  of  extinguish-   n  h.  7.  «5.    ;30Hr6. 
ment,  and  of  other  persons  by  way  of  milter  le  droit;  or  be-  sgE.  j^io. 
tween  releases  which  in  deed  enure  by  extinguishment,  for 
that  he  to  whom  the  release  is  made  cannot  have  the  thing  re 
leased ;  and  releases  which,  having  some  quality  of  such  re- 
leases, are  said  to  enure  by  way  of  extinguishment,  but,  in 
troth,  do  not ;  for  that  he  to  whom  the  release  is  made  may 
receive  and  take  the  thing  released.     And  Littleton  putteth 
cases  where  releases  do  absolutely  enure  by  extinguishment, 
without  exception,  Jbaving  respect  to  all  persons.  And  first  of 
the  lord  and  tenant ;  secondly,  of  the  rent-charge ;  thirdly,  of 
the  common  of  pasture. 

First,  of  the  lord  and  tenant,  and  the  lord  release  to  the  OnreUau  of  rif:hi  •/ 

Meignory  by  the  lord  to 

tenant  his  seignory,  ^'this  must,  of  necessity,  eaure  by  way  of  his  tenant,  theseignory 
extinguishment  to  all  men ;  for  the  tenant  cannot  have  service  J^^  ^nc  as  oa  pef 
to  be  taken  of  himself,  nor  one  man  can  be  both  lord  and  te-  ^280  a. 

nant.     The  second  is  of  a  rent-charge ;  a  man  cannot  have  On  releoM  of  raU' 
land  and  a  rent  issuing  out  of  the  same  land.  Thirdly,  a  man  ^^TJ;,.*'^^"  ^" 
cannot  have  land  and  a  common  of  pasture  issuing  out  of  the  '«"««*>  <A*  r«ii-c*afy^ 

,  ifc.  is  extinct  as  to  all 

same  land,  et  sic  de  aeteris.    For  in  all  these  cases,  and  the  persons. 

like,  he  to  whom  the  release  is  made  cannot  have  and  enjoy      ^^  ^®''  ^^^'  ^^^'^ 

the  thing  that  is  released.     But  in  the  case  of  the  right  of 

the  land,  the  tenant  of  the  land  may  take  and  enjoy  it  for 

strengthening  his  estate  therein. 

If  two  tenants  in  common  of  land,  grant  a  rent-charge  267  b. 

of  40s.  out  of  the  same  to  one  in  fee,  and  tlie  grantee  release  ^^^^^  '^^.^l'  ^^^^ 
to  one  of  them,  this  shall  extinguish  but  twenty  shillings,  for  J°*^  *^^  ^*  297  a. 

(X  2)  Sec  ante,  76  b.  vol.  1.  p.  299.  and  n. (G)  there,  and  Gilb.  Ten.  65. 

Vol.  II.  K  K 
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that  the  grant  in  judgment  of  law  was  several  (67).  So  it  is,  if 
two  men  be  seised  of  several  acres,  and  grant  a  reol  vt 
S^i^ma^  f«  Mmm  supra*  But  there  is  a  diversity  between  several  estates  in  se- 
jaiMigrtmtnfrenU  veral  JandS|  and  several  estates  m  one  land;  for  if  one  be 
^d^Ha^Sd  thepSti'  tenant  for  life  of  lands,  the  reversion  in  fee  over  to  another, 
jtcto-  ''"^-  ,  ^^  if  they  two  join  in  a  grant  of  a  rent  out  of  the  lands,  if  the 
Dktrnty  herein  he-  grantee  releaseth  either  to  him  in  the  reversion,  or  to  tenant 
in  aevenl  Umdt,  and  for  life,  the  whole  rent  is  extinguished,  for  it  is  but  one  rent, 
4^mii  e9taie$  in(m     ^^j^  jj^^^^^jj  ^^^  ^f  ^^^  estates,  and  so  note  the  diver«ty(66> 

280  a.  The  mesne  being  a  feme,  intermarry  with  the  tenant  pen- 

^^^SaStm^ht    ^^9  ^  ^^^  '^^^  release  to  the  feme,  the  seignory only  is  ex- 

Mtf«t«0MirAMf        tinct;  but  if  he  release  to  the  husband,  both  se^ory  and 

(Post,  S7S  b.)       mesnalty  are  extinct.     And  in  this  case,  if  the  lord  release  to 

the  husband  and  wife,  it  is  a  question  how  the  release  diall 
enure  ;  but  it  is  no  question  but  that  a  release  may  be  made 
to  a  mesnalty,  or  a  seignory,  suspended  in  part  of  the  estate. 

M»§U  made fw  peart  But  here  observe  a  diversity  where  a  release  enurethbj 
(t74a.  1  Roi.  Abr.  ^'^J  ^^  extingubhment  of  an  inheritance,  which  is  in  posaes- 
«3si.2(^0^^*  *"      **^"'  •"^  ™*y  ^^  granted  over,  and  a  release  of  a  right,  or  an 

actiuu  to  lands  which  cannot  be  granted  over. 

Seats  OM  to  a  reUeue  de  (x)  For  the  lord  may  release  his  seignory  to  the  tenant  of 
(x)  13  £.3.  tit.  Ex-  ^®  '^d  ^or  life  or  in  tail,  et  sic  de  catem.  But  so  cannot 
BrMke  45."et  tit.  ^°^  release  a  right  or  an  action ;  for  if  it  be  released  but  for 
Vottdier.  F.  ito.         an  hour,  it  is  extinct  for  ever,  as  hath  been  said. 

so  E.  3.  IS.  19  H.  6.  And  two  things  are  to  be  observed  here ;  first,  diat  by  the 
SB  Am.  17.  11  H.  4.  release  of  all  the  right  in  the  land  the  seignory  is  extinct,  as 
18  F.  f.  ibM.  5.  ^^'^  ^^  ^y  ^^  release  of  all  the  right  in  the  seignory,   for  the 

te  H.  a.  5.  41  Am.  6.  seignory  issueth  out  of  the  land.  Secondly,  that  by  the  re- 
lease of  all  his  right  in  the  seignory  or  the  land,  the  whole 
Wordiiifinhiriimtee  seignory  is  extinct  without  any  words  of  inheritance.  If  the 
^Mt^uSSgMm'u  ten*n<7  he  given  to  a  lord  and  to  a  stranger,  and  to  ihe  hein 
^^^*  of  the  stranger,  the  lord  release  to  his  companion  all  the  right 

in  the  land^  tliis  release  doth  not  only  pass  his  estate  in  the 

(S9)  **  If  th«^  giant  a  rent-charge  Plowd.  Qn«  pi.  315*  eootra." — Lord 

of  SOf.  which  in  taw  amoants  to  a  Nott.  MS8. 

r«nt-ch»rge  of  40«.  as  two  fronts,  (68)  "  For  Plowdra,  in  his  Qn*rr 

for  otherwise  im>»  eU  eamu.    When  315.  if  tenant  for  life  grants  rrot, 

two  tenants  in  common  grant  a  rent,  ami  the  grantee  pnrcliMe*   the  re- 

tliat  is,  several  estates  in  one  land,  version,  the  rent  remains  durincr  tb^ 

and  yet  they  are  several  grants,  life  of  the  tenant  for  life,*'«-Lfi>i  i 

tb&rcfore  quasrc  of  this  diversity.  Nolt.  MSS« 
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tenaocyi  but  eztiagiiisbeth  also  his  right  in  the  seignoryi  and 
80  one  release  enures  to  eztingaish  severi^l  rights  ip  one  and 
the  same  l^n4• 

If  there  be  lord  and  tenant  by  fealty  and  rent,  the  lord 
granteth  the  seignory  for  years,  and  the  tenant  attorneth, 
the  lord  releaseth  his  seignory  to  the  tenant  for  years  and 
to  the  tenant  of  the  land  generally,  the  whole  seignory  is 
extinct,  and  the  state  of  the  lessee  also(Y  2).    But  if  the  SccmagtoreUaueshy 

^        '  way  of  emargtment. 

release  had  been  to  them  and  their  heirs,  tlien  tlie  lessee 
had  the  inheritance  of  the  one  moiety,  and  the  other  moiety 
had  been  extinct.  And  the  reason  of  this  diversity  is,  be- 
cause when  the  release  is  i^iade  generally,  it .  caq  enure  to 
the  lessee  but  for  life,  because  it  enureth  by  way  pf  enlarge- 
ment of  estate,  and  being  made  to  the  tenant  of  the  land, 
it  enureth  by  way  of  extinguishment,  as  Littleton  (sect.  479-) 
saith,  and  then  there  Cftnnot  remain  a  particular  estate  in  tli^  (Antci  I52b.  Mo.  59.) 
seignory  for  life.  But  when  the  release  is  made  to  them  and 
their  heirs,  each  one  takes*  a  moiety,  the  one  by  way  of  en- 
creasing  of  the  state,  and  the  other  by  extinguishment. 

It  is  a  certain  rule,  that  when  a  release  doth  enure  by  way  272  b. 

of  enlaj^g  of  an  estate,  that  there  must  be  privity  of  estate,  i'^^*^  d*enlargtt 
as  between  lessor  and  lessee,  donor  and  donee.     For  if  A.  To  wkom'to  be  made. 
make  a  lease  to  B.  for  life, and  tlie  *lessee  maketh  a  lease  far  J^^S^r^'il'ii^.^l. 
jears,  and  after  A.  releaseth  to  the  lessee  for  years,  and  his  lUleiiseermutbein 
heirs,  this  release  is  void  to  enlarge  the  estate,  because  there  ^'^(Post,  e96a.) 
is  no  privity  between  A.  and  the  lessee  for  years  (z  2).  *  27^  *• 

(Y  2)  For,  a»  to  the  tenant  of  the  land,  the  release  enures  by  way  of 
extingiusbment  of  the  seignory,  yihich  requires  no  words  of  inberitiince, 
bat  the  estate  of  the  grantee  for  years,  in  the  seignoiv,  can  only  be  en- 
larged for  life  for  want  of  words  of  inheritance ;  and  therefore  it  shall  be 
extmct ;  for  it  is  a  maxim  of  law,  that  where  the  fee  of  a  seignory  is  ex- 
tinct, there  can  no  longer  rem^iin  a  particnlar  estate  in  that  seignory ; 
becaose  every  particular  estate  implies  a  tenure  or  attendance  over,  which 
it,  in  this  case,  expressly  negatived.  Ante,  152  b.  vol.  1.  p.  484.  Sltf  b. 
vol.  2.  p.  370.  9  Co.  134  b ;  and  see  Mr.  Ritso's  Intr.  p.  187--189.— [£d.] 

(Z  a)  Releases  enure  by  way  of  enlargement  of  estate,  when  the  possession 
and  inheritance  are  separated  for  a  particular  time ;  and  he  who  has  tl)e 
reversion  |u]d  inheritance,  releases  all  his  right  and  interest  in  the  lands 
to  the  person  who  has  the  particular  estate :  such  releases  are  said  to 
enure  by  way  of  ec^argement,  and  to  be  equal  to  an  entry  and  feoii'ment, 
and  to  amount  to  a  grant  and  attornment ;  for  the  tenant's  accepting  the 
grant  is  an  attornment ;  and  acceptance  and  consent  are  presiimed  to  a 
grant  made  to  himself,  unless  the  contrary  appears*  That  a  release  may 
operate  as  an  enlargement  of  an  estate,  three  circumstances  are  reqpi-  • 
site :  1st.  That  the  releasee  should. have  a  vesied  estate.  Sd.  That  the  re» 
lea^or  should  have  a  tesUd  estate  in  revenioa  or  r<miainder,  expectaiit 

K  K  2  ^  • 
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(Post,  270  a.)  If  a  man  make  a  lease  for  twenty  years,  and  the  leasee 

make  a  lease  for  ten  years,  if  the  first  lessor  doth  release  to 
the  second  lessee,  and  hb  heirs,  this  release  is  void  for  the 
cause  aforesaid. 

For  the  same  cause,  if  the  donee  in  tail  make  a  lease  for 
his  own  life,  and  the  donor  release  to  the  lessee  and  his  heirs, 
this  release  is  void  to  enlarge  the  estate. 

And  have  an  actual  And  as  privity  is  necessary  in  this  case,  so  privity  only  is 

(Ante,  364a.  Postj      ^^^  sufficient.     As  if  an  infant  make  a  lease  for  life,  and  the 
285  b.  Sect490,49i.)  lessee  granteih  over  his  estate  with  warranty,  the  infant  at 

full  age  bringeth   a  dum  fuit  infra  atatem,   the   tenant 

voucheth  his  grantor,  who  entereth  into  warranty,  the  de- 

A  tenant  merely  in  aup-  mandant  releaseth  to  him  and  his  heirs ;  here  is  privity  in 

position  of  taw,  is  not     ,  ,       .  .  -r  c   \  j        -.  l 

capabu  of  a  release       ^^^i  and  a  tenancy  m  supposition  of  law:  and  yet  because 
'^"  he  in  ret  veritate  hath  no  estate,  it  cannot  enure  to  him 

by  way  of  enlargement ;  for  how  can  his  estate  be  enlarged 
that  hath  not  any  ? 

mediately  or  immediately  on  the  estate  of  the  releasee.    3d1y.  That  there 
should  be  a  pricity  of  estate  between  the  releasor  and  tlie  releasee.     It 
will  fully  appear  from  the  iustancet  to  be  presently  considered,  that  it  b 
not  sufficient  that  the  releasee  should  have  a  mere  inchoate  execnton* 
interest,  as  an  ittteresse  temUni,  or  a  contingent  remainder,  orany  otbo' 
executory  interest,  as  an  interest  depending  on  an  executory  devise,  infra, 
sect.  459.  p.  .501  ;  nor  is  it  sufficient  that  he  should  have  a  mere  ri^hi^ 
or  title  of  entry,  as  a  lessee  for  life,  after  he  has  been  disseised,  or  as  a 
lessee  for  years,  after  he  lias  been  ousted,  and  whUe  his  interest  remains 
a  mere  right  or  title  of  entry.    Supra,  Sect.  456.  p.  493.    On  the  coq> 
trary,  it  Is  necessary  that  the  releasor  and  releasee  should  stand  in  the 
relation  to  each  other,  either  of  lessor  and  lessee,  or  in  .the  rejation  of 
a  particular  tenant  and  remainder-man,  or  particular  tenant  and  rever* 
sioner,  so  that  there  may  be  a  privity  of  tenure  between  them.     The 
lessor  may  enlarge  the  estate  of  his  lessee ;  and  for  all  the  purposes  of 
this  doctrine  the  assignee  or  representative  of  the  lessee  stands  in  the 
place  of  the  lessee  ;  and  the  assignee  or  representative,  whether  heir  cr 
derisee,  of  the  reversioner,  stands  in  the  place  of  the  reversioner ;  and 
the  ability  of  making,  and  capacity  of  receiving  such  enlargement  con> 
tinues,  although  the  lessee,  &c.  or  his  assignee,  create  a  particular  estate^ 
derived  out  of  his  own  estate ;  and  although  the  reversioner  create  a  par- 
ticular estate,  which  is  interposed  between  the  interest  of  the  particuhir 
tenant  and  the  reversion ;  for,  notwitiistandmg  such  particular  estates, 
there  is  a  continuing  privity  between  the  lessee  or  his  assignee  on  the  one 
hand,  and  the  reversioner  or  his  assignee  on  the  other  hand ;  aad  yet,  as 
appears  here,  an  estate  created  out  of  a  particular  estate,  is  not,  Airnrar 
such  particular  estate,  capable  of  enlargement  by  release  of  the  reominder 
or  reversion,  expectant  on  such  particular  estate.    This  is  from  the  want 
of  privity.    The  material  rule  of  law  applicable  to  this  subject,  seenxs 
to  be,  tiiat  the  particular  estates,  the  remainder,  and  the  reversion,  are 
parts  of  the  same  estate.  •  There  is  a  connexion  between  the  tenants  of 
these  estates,  as  having  interests  depending  on  one  and  the  same  seisin. 
S  BU  Com.  164.     Goodright  y.  Forrester^  I  TauBt.  602.    2  Prest.  Coot. 
324—520.    Gilb.  Ten.  70,  7 1 .— [iid.] 
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If  a  tenant  by  the  curtesy  grant  over  his  estate,  yet  he  is 
tenant  as  to  an  action  of  waste,  attornment,  &c.  and  yet  a  re-      (Ante,  63  a.  54  a.) 
lease  to  him  and  his  heirs  cannot  enure  to  enlarge  his  estate, 
that  hath  no  estate  at  all. 

But  if  a  man  make  a  lease  for  years,  the  remainder  for  life, 
a  release  by  the  lessor  to  the  lessee  for  years,  and  to  his  heirs, 
is  goodj  for  that  he  hath  both  a  privity  and  an  estate  (a  S)  ; 
and  the  release  also*  to  him  in  the  remainder  for  life  and  his     (*  ^^^'  Abr.400.) 
heirs,  is  good  also  (b  S). 

If  I  grant  the  reversion  of  my  tenant  for  life,  to  another  48  E.  3.  is  a.  per 
for  life,  DOW  shall  not  I  have  an  action  of  waste:  but  if  I  ^^  £.3. 17 a.   7£:.'4. 
release  to  the  grantee  for  life,  and  his  heirs,  now  he  *hath  the  ^^"    ^j^^JJq^  **^ 
fee- simple,  and  shall  punish  the  waste  done  after  (c  3). 

If  a  feme  covert  be  tenant  for  life,  a  release  to  the  husband  16  H.  6.  Release 45. 

JLL-  jr.         -,^1         ••  J  .  .     2S  E.  2.  Release. 

and  his  heirs  is  good,  for  there  is  both  pnvity  and  an  estate  statham. 

in  the  husband,  whereupon  the  release  may  sufficiently  enure 

by  way  of  enlargement:  (y)  for  by  the  intermarriage  be  gaineth  (y)  is  H.  4.  6.  Stanf. 

r      L   ij  •     u-         r,  i  60  prer.rb.    18E.4.  5. 

a  freehold  m  his  wife  s  right.  22  Ass.  12.  11  H.7. 

19.    10  H.  6. 11. 

(Post,  299  a.) 

ALSO,  if  a  man  Ittteth  to  another  his  land  for  term  of   LITTLETON. 
years,  if  the  lessor  release  to  the  lessee  all  his  right,  S^c.  be-  [Sect.4o9«  ^70  a.] 
fore  that  the  lessee  had  entered  into  the  same  land  by  force  of  j^^  ^ry^hivinghmt 
the  same  lease,  such  release  is  void ;  for  that  the  lessee  had  «» ^"f''"'^*".!''^?!. 

'  .  **  ^^^  capable  of  a  re- 

not  possession  in  the  land  at  the  time  of  the  release  made,  but  lease  hy  way  of  enlarge* 
only  a  rtgA^  (which  is  not  so  to  be  understood  that  he  hath*     [coke,  TOb.l 
but  a  naked  right,  for  then   he   could  not  grant  it  over;        PL  Com.  423. 
but  seeing  he  hath  interesse  termini  before  entry,  he  may  grant 
it  over,  albeit,  for  want  of  an  actual  possession,  be  is  not 
capable  of  a  release  to  enlarge  his  estate),  to  have  the  same  land 

(A3)  And  tbe  tenant  for  years  in  this  case  holds  of  the  reversioner, 
and  pays  him  the  services,  and  ou^ht  to  attorn  to  his  grants.  Ante,  S16  b. 
p.  385.  n.  ( D  1).    Gilb.  Ten.  71 — [Ed,] 

(B  3)  Kecanse  the  lessee,  in  tlie  original  creation,  took  the  estate  for 
year^,  subject  to  such  remainder  for  life,  and  therefore  there  needs  no 
consent  from  the  lessee  for  years,  to  enlarge  the  estate  into  a  fee.  Gilb. 
Ten.71.— [f:d.] 

(C  3)  In  the  case  here  proposed,  the  lessor  cannot  hare  an  action  of  waste, 
because  he  has  gran  led  away  tlie  reversion,  in  respect  thereof  such  ac- 
tion is  maintainable;  but  th«  releasee  may  maintain  such  action  beratise 
he  has  tlie  immediate  reversion  in  fee.  Post,  54  a.  Chap,  53.  Of  Wa^te, 
-[Ed.] 
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by  force  of  the  lease.  But  if  the  lessee  enter  into  the  land, 
and  hath  possession  of  it  by  force  of  the  said  lease,  then  such 
re/ease  made  to  him  by  thefeqfwr,  or  by  his  heir,  is(G9)suf' 
Jicient  to  Mm,  by  reason  of'  the  privity  which  by  force  of  the 
lease  is  between  them,  S^c* 


270  a. 

^E.3.28.S3H.6.8. 
37  H.  6.  18.    122  £.  4. 
3r.    4  H.  7. 10. 
15  H.  7. 14. 

$^CH8  0$  to  InuefoT 
yrarn  in  ftosMuioHy 
qfter  an  wtder-UoM  by 
him; 

tt  E.  4.  Surrender  6. 
(Ante,  273  a.) 
croM  to  leuee  for  yean 
in  rewuundery  after 
fHlry  Inf  the  first  ksaee. 


ti 


Before  thai  the  lessee  had  entered,  i^c.^  For  before  entry 
the  lessee  hath  but  interesse  termini,  an  interest  of  a  term, 
and  no  possession,  and  therefore  a  release  which  edures  by 
way  of  enlarging  of  an  estate  cannot  work  without  a  posses-* 
sion,  for  before  possession  there  is  no  reversion  ( D  d) ;  and 
yet  if  a  teniint  for  twenty  years  in  possession  make  a  lease  to 
B.  for  five  years,  and  B.  enter,  a  release  to  the  first  lessee  is 
good,  for  he  had  ad  actual  possession,  and  the  possession  of 
his  lessee  is  his  possession.  And  so  it  is  if  a  man  make  a 
lease  for  years,  the  remainder  for  years,  and  the  first  lessee 
doth  enter,  a  release  to  him  in  tile  remainder  for  years  b  good 
to  enlarge  his  estate  (e  3). 


J>iverniy  hetween  a 
release  d'enlargir 
f  estate^  and  a  release 
de  nutter  le  droit j  to 
lessee  for  years  hrfore 
entry. 

(Ante,  46  b.) 


But  if  a  man  make  a  lease  for  years  to  begin  presently, 
reserving  a  rent,  if,  before  the  lessee  doth  enter,  the  lessor  re- 
leaseth  all  tlie  right  that  he  hath  in  the  land,  albeit  this  re- 
lease cannot  enlarge  his  estate,  yet  it  shall  in  respect  of  the 
privity  extii^uish  the  rent.  And  so  it  is,  if  a  lease  be  made 
to  begin  at  Michaelmas>  reserving  a  rent,  and  before  the  day 
the  lessor  release  all  the  right  that  he  hath  in  the  land,  thia 

(69)  hon  et,  added  iu  L.  and  M.  and  Rob. 


(D  S)  But  tboa«:h  this  be  true  in  the  case  of  a  lease  at  tht  common  law, 
yet  where  it  is  created  by  a  bargain  and  sale,  nnder  the  Statute  of  Uses, 
there  is  no  need  of  ad  actual  entry  to  make  the  lessee  capable  of  a  re- 
lease; for.  by  virtue  of  the  statute  he  shall  be  adjndi^d  to  be  in  actnal 
{lossession,  that  is«  to  have  a  vested  estate.  At  the  common  lair  the 
essee  had  not  any  estate  till  entiry :  under  ^e  bargain  and  sale  he  has  aa 
estate  immediately  on  the  execution  of  the  bar^in  and  sale,  and  before 
entry,  provided  the  bargain  and  sale  is  to  hold  from  a  day  past,  or  from 
the  execution.  But  it  seems  that  the  bargainee  cannot  maintain  an  action 
of  trespass,  or  be  considered  a^  in  the  actual  possession  of  the  icmi,  ontil 
he  has  entered  by  virtue  of  the  bargain  and  sale,  t  Prest.  Conv.  590»  S91. 
Ante»  p.  4ei.  tt.  (Q).  Barker  v.  Keaie,  %  Mod.  tA^.  Cro.  Car.  110.  2  Vent. 

36.— [£<<•] 
(E  3)  It  appears  here,  that  aa  estate  is  capable  of  enlargement,  altbongh 

it  is  a  reversion  or  remainder,  and  conaaquently  does  not  confer  a  right 

to  the  immediate  possession.    £t  vid.  Sbep.  Touch.  322.    Shep.  Abr.  137. 

Formerly,  it  seems  to  have  been  considered  that  a  release  could  not  ope- 

fate  by  way  of  eolarffenient,  unless  there  was  an  estate  accompsoiied  with 

actual  possesnon,  and  not  merely  a  vetted  ettaie  giving  a  present  tight  of 

present  or  future  enjoyment.    But  it  is  now  dearly  settled,  that  a  coovey<- 

ance  by  lease  and  release  is  equally  applicable  to  estates  in  possesnoo,  , 

i|od  to  estates  m  retersion  or  remainder.    See  2  Prest«  Conv.  232.— {iEtf.J 
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cannot  enure  to  ''^enlarge  the  estate  but  to  extinguish  the  rent  *270b, 

in  respect  of  the  privity,  as  it  was  resolved  ('z)  in  die  £x-  tf}.*'?*^- ^^*f®  ^ 

!,.,_*■'.  ^   '^  £lu.  in  Scaccano,  1^- 

cbequer,  which  1  observed.  tween  Sir  Henrie 

Woodhouse  and  Sir 
WiUiain  Pastoo. 

A  man  granteth  the  next  avoidance  of  an  advowson  to 
two,  the  oi^e  of  them  may  before  the  church  become  void  re- 
lease to  the  other ;  for  although  the  grantor  cannot  release  to 
them  to  increase  their  estate,  because  their  interest  is  future^ 
and  not  in  possession,  yet  one  of  them  to  extinguish  his  in- 
terest may  release  to  the  other,   in  respect  of   the  privity. 
But  after  the  church  become  void,  then  such  a  release  b 
void,  because  then  it  is  (as  it  were)  but  a  thing  in  action. 
And  this  was  resolved  (^a^  by  the  whole  court  of   common  («)Pa8€h.,S8EUz.  in 
pleas,  which  I  myself  heard  and  observed.     And  by  conse^  nn\??l«.V^es. 
quent  iu  the  case  of  Littleton,  if  a  lease  for  years  be  made  *1"®  ^®  Norwich  in 
to  two,  albeit  the  lessor  before  they  enter  cannot  release  to 
them  to  enlarge  their  estate,  yet  one  of  them  may  before  entry 
release  to  the  other. 


"  But  if  tlie  lessee  enter  into  the  landy  ^r."  This  is  evi*  Release  tTenlargir  to 
dent.  And  herein  note  a  diversity  between  a  lease  for  life,  and  ^^J  i^J^[  *^*^ 
for  years,  for  before  the  lessee  for  years  enter,  a  release  can- 
not be  made  unto  hini :  but  if  a  man  make  a  lease  for  life, 
the  remainder  for  life,  and  the  first  lessee  dietb,  a  release  to 
him  in  the  remainder,  and  to  bis  heirs,  is  good  before  he  doth 
enter  to  enlarge  his  estate,  for  that  he  hath  an  estate  of  a 
freehold  in  law  in  him,  which  may  be  enlarged  by  release 
before  entry. 

And  where  our  author  speaketh  only  of  a  lessee  for  years,  lUlease  d'enUrgir  may 

.,,.._  ,  ,  %       ^  made  to  tenunt  by 

tne  same  law  it  is  of  a  tenant  by  statute-merchant  or  staple,  atrntute-merciumtf  41;.; 
or  tenant  by  elegit,  or  the  like  (f  3).  f  ?  ^:  ^'  ^^\  ?^  ^-  ^• 

•^       o    '  V       /  Conlirroat.  14. 


^^ 


31  Aas.  pi.  13* 


(F  3)  It  has  been  donbted,  whetker  the  estate  of  tenant  by  statute  tner- 
cliant,  statute  staple*  and  eUgit^  admits  of  enlargement  b>  release ;  and 
it  is  «aid,  tbat  to  make  releases  operate  in  this  mauurr,  it  is  necessary 
that  the  releasee,  at  the  time  the  release  is  made,  should  be  in  the  actual 
posiession  of,  or  sboold  have  a  vested  intereht  in  the  lauds  intended  to  be 
released ;  that  there  should  be  a  privily  between  him  and  the  releasor, 
and  that  the  possession  of  the  releasee  should  be  notorious.  But,  on  a 
full  ronsideration  of  the  snl^ect,  it  will  be  found,  that  not  any  one 
of  these  qnalificatioM  is  wwiting  in  a  tenant  by  statute  or  eUgit,  And 
therefore  the  better  opiaiao  seems  to  be,  agreeably  to  what  is  here  said 
by  lArd  Coke,  that  such  estates  are  capable  of  enUrgement.  See  $  Preat. 
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LITTLETON.        IN  the  same  manner  it  is,  as  it  seemetk,  where  a  lease  u 
[Seel.  460. 270  b.]  ^^de  to  a  Man  to  hold  of  tite  lessor  at  /Us  will,  by  force  of 

which  lease  the  lessee  hath  possession ;  if  the  lessor  in  this  case 
make  a  release  to  the  lessee  of  all  his  right,  ^c.  this  release  is 
good  enough,  for  the  privity  which  is  between  them  \  for  it 
shall  be  in  vain  to  make  an  estate  by  a  livery  of  seisin  to  an* 
other,  where  he  hath  possession  of  the  same  land  b^  the  lease  of 
the  same  man  before,  S^c.  (o  3). 

But  the  contrary  is  holden,  Fusch,  2  E.  4.  by  all  the  jus- 
tices (70). 

270b.  "  But  fhn  rmitrary  is  holden,S^c."  This  is  of  anew  addi- 

tioiiy  and  the  book  here  cited  ill  understood,  for  it  is  to  be 
understood  of  a  tenant  at  sufferance. 

LITTLETON.        BUT  where  a  man  of  his  own  head  occupieth  lands  orie- 
[Sect.  461.  271  a.]  y,^,^^,^^^  at  the  will  of  him  which  hath  (7 1)  the  freehold,  and 

tecus  08  to  a  mere  ire$'  ,  •  •     t        i    i 

passer;  such  occupier  claimeth  nothing  but  atzcill,  i^c,  if  ,he  uhch 

hath  the  freehold  will  release  all  his  right  to  the  occu- 
pier, S^r.  this  release  is  void,  became  there  is  no  privittf  be- 
tween them  by  the  (h  3)  lease  made  to  the  occupier,  nor  ly 
other  manner,  Sfc.  (i  3). 

271  a.  '  '*  Of  his  own  head  occupieth,'*    He  doth  not  saj,  of  hU 

Abrfess!'  ^Ant*57**'*  ^^"  ^^'^^  enlereth,  8lc.  so  as  this  is  to  be  understood  of  a 
Cro.  Car.  303.) 

(70^  This  paragraph  is  not  in  L.  (7i)  ent,  added  L.  and  M.  and 

and  M.  nor  Kob.  Rob. 

(G  ")  So  the  estate  of  a  copyholder  who  holds  at  the  will  of  the  lord, 
accoidii)<;  to  the  custom  of  the  manor,  is  capable  of  enlargement,  byre< 
lease  from  the  lord.  The  release  converts  the  copyhold  interest  into  a 
freehold  tenure.     1  Watk.  Copyh.  366, 367.— [tU] 

( H  3)  The  original  is  pur  lease,  and  it  seems,  that  it  should  be  trans- 
lated, by  a  lease  instea^l  oi  by  the  lease.    See  n.  (K  3),  infra. — [_EfL] 

(I  S)  Littleton  in  this  section  must  be  understood  merely  as  patting  a 
particular  case,  with  special  circumstances,  and  for  tbe  sake  of  illustrat- 
inir  his  doctrine  by  a  distmction :  viz.  that  a  man  who  has  merely  the  ocro- 
pation  of  lands,  without  any  estate,  is  not  capable  of  a  release.  Bot  it 
may  be  remarked,  that  the  ris^htful  owner  might  have  treated  the  persco 
thn^  claiming  to  occupy  at  will  as  a  trespasser,  or  as  a  disseisor  at  elec- 
tion ;  for  every  person  who  enters  wrongfully,  i«  necessarily  a  trespasser, 
and  the  freeholder  may  at  his  election  treat  the  trespasser  as  a  di&seiH>r, 
Blunden  v.  Baughy  Cro.  Car.  502.;  and  as  the  trespasser  cannot  qnalify 
his  own  wrong  (infra,  *i7l  a.),  every  disseisin  (except,  perhaps,  the  par- 
ticular and  special  case  of  a  disseisin  of  the  tenant  of  a  particalar  estate, 
under  a  claim  of  his  estate  only,  infra,  n.  (LS)  is  necessarily  a  disseisin  of 
the  fee-sitiiple,  and  the  disseisor,  we  have  seen,  is  capable  of  a  releaic 
from  the  disseisee  iu  extinguishment  of  the  ri;;ht.  See  i  Prest  Conv.  511, 
312.    Ante,  2718.  p.  465.    Infra,  n.  (K  3).— [Erf.] 
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tenant  at.  sufferance  (k  3),  viz.  where  a  man  cometh  to  the 
possession  first  lawfully,  and  holdeth  over. 

(b)For  if  a  man  entereth  into  land  of  his  own  wrong,  (6) Temps  H. a.  tit. 

and  take  the  profits,  his  words  to  hold  it  at  the  will  of  the  ^  e.  4. ds.  18 E. 4.25! 

owner  cannot  qualify  his  wrong,  but  he  is  a  disseisor  (l  3),  Am^86  nE^s^ibid, 

and  then  the  release  to  him  is  good ;  or  if  the  owner  con-  87.  12  Ass.  iu 

sented  thereunto,  then  he  is  a  tenant  at  will,  and  that  way  i^dAss.'ii.  S4Ass.  10. 

also  the  release  is  good.     But  there  is  a  diversity  when  one  /^  RoKAbrf^'2!'^* 

cometh  to  a  particular  estate  in  land  by  the  act  of  the  party,  ^"^®'  ^7'^  ,^'*^.* 

aod  when  by  act  in  law;  for  if  the  guardian  hold  over,  he, is  tutes.  Marlb^cap.  16. 

an  abator,  because  his  interest  came  by  act  in  law  (72).  Abr.  d6i.  Ante,  56a.) 

(79)  "  P.  9  Car.  C.  B.  on  the  taken  for  a  disseisor,  as  he    had 

arjniment  of  tiie  case  of  Blundtil  or  actual  possession  by  the  possession 

Buiig^h,  commonly  called  the  Ettrl  of  of  the  guardian." — Lord  N  ott.  MSS, 

Nottinf(luim*8  case.  Justice  Barclay  [See  the  above  case  reported  in 

said,  tir.it  he  whom  Lord  Coke  calls  Cro.  Car.  30^.] — [Ed.] 
in  this  place  an  abator^    must  be 


(K  r»)  Mr.  Prpston,  in  his  valuable  Treatise  on  Conveyancing,  remarks, 
that  this  pa.s«a»?e  of  Lur(^  Cokt's  Commentary,  which  applies  the  text  of 
Littleton  in  thrabovi.'  seciion,  to  a  tenant  at  sufferance,  seems  to  be  mis- 
taken :  probably  o'.viii;;  to  the  translation  of  the  text,  inseriinv^  the  tease 
for  a  leojte.  See  2  Conv.  304.  The  same  writer  observes,  that  the 
case  ]>u:  by  liittlcton  iu  the  above  section,  is  the  general  autho- 
rity il>  st  a  mere  trespwtBery  or  a  mere  occupier,  though  he  may  claim 
to  I  l.i  at  will,  has  DO  estate;  and  that  without  an  estate  creating  the 
relative  situation  of  tenant,  or  quasi  tenant,  and  lord  or  reveritioner, 
there  rannot  be  an  effectual  relea>ie  by  way  of  enlargement.  At  the  same 
tinie  that  this  section  is  ui^cd,  and  its  principle  acknuwledj^ed,  it  is  ra- 
ther a  subject  of  surprize,  that  the  law  had  not  accei'ted  the  conduct  of 
the  parties,  as  evidence  that  the  occupier  consented  to  be  tenant  at  wiU^ 
and  that  the  owner  of  the  inheritance  agreed  to  this  tenancy,  considering 
the  release  as  the  evidence  and  acknowleda;ement  of  the  tenancy,  and  as 
the  only  means  by  which  the  release  could  be  effectual  by  way  of  convey- 
ance; and  in  modem  practice  no  reasonable  doubt  can  be  entertained, 
that  under  such  circumstances  the  law  would  consider  the  occupier,  or 
the  occupiers,  by  sufferance,  as  tenant  at  will.  2  Prest.  Conv.  3o:T,  S04. 
And  see  the  ca.se  of  Rets  d.  Chamhertain  v.  Ltoyd,  Wight  wick,  IVS.  Z  Frest. 
Conv.  309—309 ;  in  which  it  was  held,  that  mere  permission  to  occupy  was  a 
leasc—lEd.] 

(L3)  Though  it  is  generally  trne,  that  he  who  enters  wrongfully  and 
takes  the  profits  is  a  disseisor  of  the  fee-simple,  yet  this  is  to  be  under- 
stood where  there  is  no  particular  estate  in  the  laud ';  for  a  person  who 
enters,  tlaiming  a  termj  where  there  is  such  a  term,  or  who  enters  claim- 
ing any  particular  estate,  where  there  is  such  particnlar  estate,  maybe- 
come  tenant  for  that  particular  estate,  by  tl>e  dispossession  of  the  termor 
ordisseiMn  of  the  owner  of  the  particular  estate;  without  divesting  the 
estate  of  the  peri^on,  who  lias  the  reversion  or  remainder,  or  committing 
any  wron?  beyond  the  particular  estate,  2  Prest.  Conv.  321.  3  Lev.  35. 
3  Mod.  95.  Hawk.  Abr.  35.  But  when  there  Is  not  any  particular  estate, 
or  when  the  entry  is  general,  without  a  claim  confined,  in  terms  or  by 
the  circumstances,  to  the  particular  estate,  there  will  be  a  di:»seisin  of  the 
fee-simple,  2  Prest.  Conv.  323:  and  when  there  are  interposed  estates, 
it  is  agreed,  that  a  disseisin  of  the  tenant  for  life,  unless  it  be  special  and 
confined  to  the  life  estate,  will  be  a  disseisin  to  those  in  remainder  or 
reversion,  so  long  at  least,  and  perhaps  so  long  only,  as  the  iutcrcst:>  under 
these  particular  estates  thall  couliuue.    lb.  317.— [  Ed.l 
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By  these  two  sections  is  to  be  observed  a  Svemtj  between 
a  teDaiit  at  will,  and  a  tenant  at  sufierance ;  for  a  release  to  i 


270  b. 

^rtuto  a  tcnani  ai 
miffnwku. 

21 H.  6. 37.  2  E.  4.  tenant  at  will  is  good,  because  between  them  there  is  a  pos* 
d  B.  4. 16.  29  H.  6.  session  with  a  privity ;  but  a  release  to  a  tc&ant  at  suffenoce 
2  SidM^.  ^  Antf^rf '  ^'  void,  because  he  hath  a  possession  without  privity.  As  if 
Gro^iac.  169.)  lessee  for  years  bold  over  his  term,  &c.  a  release  to  him  is 

void,  for  that  there  is  no  privity  betiKeen  them;  and  so 
are  the  books  that  speak  of  this  matter  to  be  under- 
stood (M  3). 


27  i  a.  ''  No  privity/^    Privity  is  a  word  common  m  well  to  the 

Lib.  3.  fo.  23.  Walk'.     English  as  to  the  French,  and  in  die  understanding  of  tbe 
!!*«  ^V  l^^'  ^lH'    common  law  is  fourfold. 

123, 124.  Vide  sect. 
454. 

1.  As  privies  in  estate,  whereof  Littleton  here  speaketb; 
as  between  the  donor  and  donee,  lessor  and  lessee,  which 
privity  is  ever  immediate. 

(8  Rep.  42  b.)  2.  Privies  in  blood ;  as  the  heir  to  the  ancestor,  or  between 

coparceners,  &c. 

(Ant. 242 a.)  3.  Privies  in  representation;    as,  eiecutors,  &c.  to  the 

testator. 

And  fourthly,  privies  in  tenure,  as  die  lord  and  tenant,  &c. 
which  may  be  reduced  to  two  general  heads,  pnvies  in  deed, 
and  privies  in  law  (n  3). 


IrlTTLETON.  jlLSOf  if  a  man  mfeoff  other  men  of  his  land  upon  coin 
[Sect.  462.  871  ^'^Jidence,  and  to  the  intent  to  perform  his  last  will,  and  the 
MLngTiiJ^T'  fi^ff^^  occupieth  the  same  land  at  the  will  of  his  feofees,  and 
th€  tru»t€i$,i$  eapahu  aft^^  the  feoffets  release  by  their  de^  to  their  feoffor  all  their 
ineHt,  right,  tfc.  this  hath  been  a  questum,  if  such  release  be  good  or 

no*    And  some  have  said,  that  such  release  is  void,  because 
there  was  no  privity  between  the  feoffees  and  their  fex^or^  in- 

(M  3)  See  ante,  n.  (K  3)  p.  50^.  That  the  pMseasioii  which  a  person,  fo^ 
mcrly  teaant  for  years,  has  by  sufferance,  and  who,  without  much  attnilion 
to  technical  accuracy,  is  denominated  a  iemant  bv  sofferancc,  eaaaot  be  eo- 
brged  by  a  release,  see  2  Prest.  Con  v.  359.  ^lie  reason  is  obfious:  be 
has  a  mere  nailed  possession,  and  no  estate ;  no  privity.  So  after  the 
determination  of  the  mterei^t  of  any  other  particular  tenant,  ftncfa  qasi* 
dam  tenant  has  not  any  estate  capable  of  enlargement,  f  bid.— [£^] 

(N  3)  On  the  subject  of  privity,  see  2  PresL  Cony.  327— 345^iE^l 
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somuch  OM  no  lease  was  made  ajier  such  feoffment  by  thefeof^ 
fees  to  the  feoffoty  to  hold  at  their  will;  and  some  have  said 
the  contrary,  and  that  for  two  causes. 

ONE  is,  that  when  such  feoffment  is  made  upon  confidence    LITTLETOX. 
to  perform  the  will  of  the  feoffor,  it  shall  be  intended  by  the  C^ect.  463. 27  la.] 
law  (for  intendmentB  of  law  mentiotied  by  our  author,  see      [Cokb,  271  a.] 

A  19   A   ft  It     o  1  r  T 

the  sections  in  the  Diargent),  that  the  feoffor  ought  presently  foi.  uiumo.'  i5  H.  7; 

to  occupy  the  land  at  the  will  of  his  feoffees ;  and  so  there  is  l^\  }^  ^'  ^'  ^  *• 
.  ^"^  J        J  ^      ^  Sect.  99, 100.110. 

the  like  kind  of  privity  between  them,  as  if  a  man  make  a  367. 377. 393. 40^. 
feoffment  to  others,  and  they  immediately  upon  the  feoffment 
(quae  incontiuenti  fiunt  in  esse  vident'.)  will  and  grant,  that      [Coke,  271b.] 
their  feoffor  shall  occupy  the  land  at  their  will,  S^c. 

"  At  their  will,  t^c**  Here  b  implied^  every  tenancy  at  will  27 1  b. 

is  at  the  will  of  both  parties,  as  before  in  his  proper  place 
hath  been  shewed. 

ANOTHER  cause  they  allege,  that  if  such  land  be  worth  LITTLETON. 
forty  shillings  a-year,  *c.  then  such  feoffor  shall  be  sworn  in  [Sect.464.  272a.] 
assise,  and  other  int/ttests  in  pleas  real,  and  also  in  pleas  per- 
sonal, of  what  great  sum  soever  the  plaintiff  will  declare, 
(73)  ^T.  And  this  is  by  the  common  law  of  the  land.  Ergo, 
this  is  for  a  great  canse.  And  the  cause  is,  for  that  the  law 
rtill  that  such  feoffors  and  their  heirs  ought  to  occupy,  S^c. 
and  take  and  enjoy  all  manner  of  profits,  issues,  and  reve- 
nues, 8^c,  as  if  the  lands  tvere  their  own,  without  intermptioii 
of  the  feoffees,  notwithstanding  such  feoffment.  Ei^o,  the 
same  law  giveth  a  privity  between  such  feoffors  and  the 
feoffees  upon  confidence,  S^c.  for  which  causes  they  have  said, 
that  such  releases  made  by  sach  feoffees  upon  conjidence  to 
their  feoffor  or  to  his  heirs,  Sfc.  so  occupying  the  lands  (74), 
shall  be  good  enough :  and  this  is  the  better  opinion,  as  it 
seemeth, 

(75)  Qaaere,  for  this  seemeth  no  law  at  this  day. 

Here  is  a  questkxi  moved,  and  die  reasons  of  both  sides  271a* 

^  i«E.4.i2b.  15E.4« 

(73)  ^c.  not  in  L.  and  M.  nor         (75)  This  paragraph  not  iu  L.  sect!  302. 176. 340. 
R<Hi.  and  M.  nor  Roh. 

(74)  4rv.  added  in  L  and  M«  and 
Rolu 
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shewed,  and,  as  it  hath  been  observed,  the  latter  opioion  is 
the  better,  being  littleton's  own  opinioo  (o  3). 

£72 b,  "  And  this  is  by  the  common  law*'    Here  three  things 

are  to  be  observed.     First,  that  the  surest  construction  of  a 
statute,  is  by  the  rule  and  reason  of  the  common  law.     Se- 
condly, that  uses  were  at  the  common  law.     Thirdly,  that 
(e)  27  H.  8.  cap.  10.     ^ow  seeing  the  statute  o{(c)  27  H.  8.  cap.  10.,  which  hath 

been  enacted  since  Littleton  wrote,  hath  transferred  the  pos- 
session to  the  use,  this  case  holdeth  not  at  this  day  ;  but  this 
latter  opinion  before  that  statute  was  good  law,  as  Littleton 
here  taketh  it. 

(SRep.  42  b.)  "  The  same  law  giveth  privity,  S^c*'    Hereof  it  foUowetfa, 

that  when  the  law  gives  to  any  man,  any  estate  or  possession, 
the  law  giveth  also  a  privity  and  other  necessaries  to  the 
same  ;  and  Littleton  concludeth  it  with  an  illative,  ergo,  the 

(O  5)  See  ace.  2  Prest.  Conv.  289— 291.  where  it  is  said,  tbat  tbe 
case  of  the  trustee  and  cestui  que  inut,  and  the  case  of  a  maigagar  and 
mortgagee  may,  with  great  propriety,  be  referred  to  the  same  principles. 
The  law  on  this  point  wilt  frequently  obviate  the  objection  that  there 
is  not  any  evidence  of  a  lease  for  years,  as  part  of  a  re-conveyance  by  a 
mortgagee  to  the  mortgagor  ^  or  by  a  trustee  to  his  cestui  &ue  trutt,  ^-beo 
the  mortgagor  or  cestui  qtu  trust  has  the  possession  of  the  land.  And 
a  recital  of  the  fact  of  possession  will  suffice,  and  by  parity  of  reasoning 
the  proof  of  the  fact  would  be  equivalent  to  a  recital.  lb.  ^92,  293. 

The  doctrine  with  respect  to  the  persons  to  whom  a  release  eoaring 
by  way  of  enlargement  may  be  made,  is  thus  summed  up  by  the  learned 
writer  to  whom  we  have  just  referred.  '*  Every  particular  vested  e»tare 
is  capable  of  enlargement.  Therefore  the  estate  of  tenant  for  years, 
(supra,  sect.  459.  p.  501),  for  life,  and  either  for  his  own  life  or  par  mutre 
Tie,  (infra,  273  b.  p.  509),  or  in  tail  (2  Rol.  Abr.  400.  Shep.  T.  S23.X  and 
either  in  his  own  right,  or  in  the  right  of  his  wife  (supra,  273  b.  p.  501), 
or  even,  it  is  apprehended,  of  a  testator ;  and  even  the  estate  of  a  tenant  at 
It  ill  (supra,  sect.  460,  p.  504),  or  of  a  copyholder  (Watk.  Copy.  36  a),  or 
according  to  the  better  opinion,  of  a  cestui  que  trusty  holding  at  the  wfll 
of  the  trustees  (supra,  sect.  462,  463.  p.  506,  507),  or  of  a  mortgagor 
holding  at  the  will  of  the  mortgagee,  of  tenant  by  statute  merchant,  ekgitj 
or  the  like  (supra,  270  b.  p.  503.  Shep.  Touch.  322),  may  be  enlarged  by 
release,  but  tenant  at  sufferance  has  no  estate,  nor  is  there  any  privity  re- 
maining ;  and  as  a  consequence  he  is  not  capable  of  a  release  to  operate  in 
enlargement  of  an  estate.  Supra,  270  b.  p.  506.  Builery,  DucknunUm^Cro. 
Jac.  169.  In  short,  a  person  who  merely  has  the  possession,  or  holds  by  siif- 
icrance,  is  inaccurately  denominated  a  tenant.  Tenants  in  dower  and  by 
curtesy,  being  those  husbands  and  wives  who  have  actual  estates,  are  ca- 
pable of  snch  release.  They  have  a  notoriety  of  possession,  and  privit}'of 
estate  with  the  releasor.  Each  of  these  tenants  has  an  estate  of  fret* hold. 
It  is  at  the  same  time  observable,  that  before  the  title  of  dower  is  per- 
fected by  execution  er  endowment,  the  dowress  has  not  any  estate,  (GUb. 
Ten.  26.  Roe  v.  Power ,  N.  R.  1.  Supra,  273  a.  p.  501)  she  has  nierfly  a 
title  of  dower.  That  title  may,  by  way  of  extingnishroenty  be  released 
by  the  dowress ;  but  while  she  has  any  interest  short  of  an  estate,  *he  is 
not,  in  respect  of  such  interest,  capable  of  a  release ;  nor  can  she  convey 
by  lease  and  release,  till  she  becomes  tenant,  in  other  words,  tiU  she  bai 
au  estate  in  dower."  2  Prest.  Conv,  284,  285.— [£rf.] 
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uitne  law  giveth  a  privity,  which  is  very  observable  for  ^        (Ante,  156  b.) 
conclusion  in  other  cases. 

And  the  (qmere)  here  made  in  the  end  of  this  section  is 
not  in  the  original^  but  added  bj  some  other,  and  therefore 
to  be  rejected. 

It  is  further  to  be  observed,  that  to  a  release  that  enureth  273  b. 

by  way  of  enlargement  of  the  estate,  there  is  not  only  re-  largemaa ^lamrL 
quired  privity,  as  hath  been  said,  and  an  estate  also,  but  suf-  ^,^['^<^ofaU  the 

''  ,        '^  ,  .  .  "^**  to  tenant  pur 

ficient  words  in  law  to  raise  or  create  a  new  estate.   If  a  man  autre  tde,an  estate  for 

make  a  lease  to  A.  for  term  of  the  life  of  B.,  and  after  release       ''^  v^  posset. 

to  A.  all  his  right  in  the  land,  by  this  A.  hath  an  estate  for  term 

of  his  own  life ;  for  a  lease  for  term  of  his  own  life  is  higher        (Ante,  4Sa.) 

in  judgment  of  law,  than  an  estate  for  term  of  another  man's 

life. 

ALSO,  releases  according  to  the  matter  in  fact,  sometimes   LITTLETOW* 
have  their  effect  by  force  to  enlarge  the  state  of  him  to  whom  [Sect.465.  272  b.] 
the  release  is  made{v  3).    As  if  I  let  certain  land  to  one  for  ther^httl^ssL^ 
term  of  years,  by  force  whereof  he  is  in  possession,  and  after  y'«"»  ^  e^atef^life 
I  release  to  Mm  all  the  right  (all  the  right,  vide  sect.  650.)      [Coke,  273  b.] 
which  I  have  in  the  land,  without  putting  more  words  in  the 
deed,  and  deliver  to  him  the  deed,  then  hath  he  an  estate  but 
for  term  of  his  life.     And  the  reason  is,  for  that  when  the 
reversion  or  remainder  is  in  a  man,  who  will  by  his  release 
enlarge  the  estate  of  the  tenant,  S^c.  he  shall  have  no  greater 
estate,  but  in  {76)  such  manner  and  form  as  if  {77)  such  lessor 
were  seised  in  fee,  and  by  his  deed  will  make  an  estate  to  one 
in  a  certain  form,  and  deliver  to  him  seisin  by  force  of  the 
tame  deed:  if  in  such  deed  of  feoffment  there  be  not  any  word 
of  inheritance  (78),  then  lie  liath  but  an  estate  for  life ;  and  so 
it  is  in  such  releases  made  by  those  (79)  in  the  reversion  or  in 
the  remainder.     For  if  I  let  land  to  a  man  for  term  of  his 
life,  and  after  I  release  to  him  all  my  right,  without  more 
saying  in  the  release,  his  estate  ft  not  enlarged.     But  if  I  re»  But  to  a  release  en- 

larging  an  estate  int9 

(76)  t\d—la,  L.  and  M.  and  Roh.         (78)  t^c.  added  L.  and  M.  and  lf,ii\'!^Zt\iil^, 

(77)  «,  added  in  L.  and  M.  and      Roh.  T''""^^  ^'^  necessary. 
Rob.                                                         (79)  per  euxj  not  in  L.  and  M.  nor 

Roh. 

(P  3)  See  ante,  n.  (Z  «),  p.  499,  and  n.  (D  3),  and  n.  (£  3)  p.  502,— [£(/.] 
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lease  to  him  and  to  his  heirs,  then  he  hath  a  fee-simpk;  and 
if  I  release  to  him  and  to  his  heirs  of  his  bodjf  begotten,  then 
he  hath  a  fee-tail,  6sc.  And  so  it  behoveth  to  q>ecify  in  the 
deed,  what  estate  he  to  whom  the  release  is  made  shall  have. 

273  b.  "  For  term  of  years"    So  it  is  if  a  release  be  made  to 

tenant  by  statute  staple,  or  merchant,  or  tenant  by  el^,  as 

(Ante,  270  b.)        bath  been  said ;  and  so  likewise  to  guardian  in  chivalry  which 

holdeth  in  for  the  value,  by  him  in  the  reversion  of  all  hu 
right  in  the  land,  by  this  a  freehold  passetb  for  the  life  of  him 
to  whom  the  release  is  made,  for  that  is  the  greatest  estate 
that  can  pass  without  apt  words  of  inherUance. 

If  a  man  make  a  lease  for  ten  years,  tlie  remainder  for 
twenty  years,  he  in  the  remainder  releaseth  all  his  right  to  the 
lessee,  he  shall  have  an  estate  for  thirty  years  ;  for  one  chat- 

(1  Leo.  SOS.  523.         tel  cannot  drown  another,  and  years  cannot  be  consumed  io 

Ant.  193  b.)  ,     ^. 

years  (g  3). 

(Q  3)  Bnt  thitf  doctrine  seems  questionable.    It  is  clear  that  a  tenD  of 
years,  derived  by  way  of  nnder-4easCy  out  of  a  tenn  of  years,  my  ma%t 
on  their  anion.    Owen,  97.  Cro.  Eliz.  173.  1  Leon.  303.    Poph.  Rep.  SQ. 
And  an  estate  for  years  may  also  merge  in  anotiief  estate  in  reversion,  «f 
the  same  denomination ;  and  it  seems,  that  the  law  does  not  allow  of  any 
difference  when  the  reversion  is  for  a  longer  or  shorter  space  of  ttmf ,  than 
the  former  or  preceding  estate.  Shep.  Tooch.  541.  n.  Bushes  v.  Robilumj 
Cro.  Eliz.  30?.    4  Bac  Abr.  i211.  ed.  Gwil.    And  the  better  opinion  ap- 
pears to  be,  that  one  term  will  merge  in  another  when  the  more  remote 
term  is  a  remainder.    See  3  Prest.  Conv.  201 — 203.    It  seems  clear  alto, 
that  when  two  vested  terms,  one  of  ten  years  and  another  of  the  reversion 
for  twenty  years,  vest  in  A.,  the  estate  of  the  owner  of  these  terms  «iil 
determine  at  the  end  of  twenty  years  at  fartlicst.    The  more  immediate 
term  cannot  continue  beyond  the  ten  years,  and  tlie  more  remote  tens 
must  end  with  the  expiration  of  the  twenty  years :  and  the  oridnal  ten 
years  will  expire  at  the  same  time  tliat  the  lease  for  twenty  years  is  com- 
pleting the  measure  of  its  duration :  therefore,  even  admitting  that  the 
terms,  in  the  case  above  propounded,  remain  distinct.  Lord  Coke's  cod- 
elusion  cannot  be  maintained.    Bnt,  if  it  be  applied  to  an  actual  tern 
for  twenty  years,  and  an  additional  or  superadded  tnieressf  ttrmini  of  tto 
years,  to  commence  after  the  effluxion  of  the  twenty  years,  or  a  tern 
of  ten  years,  and  such  superadded  imteretu  termini  of  twenty  yean,  then 
the  termor  will  have  the  riglit  of  enjoyment  for  the  additional  years. 
lb.  217,  218.    For  it  is  the  nature  of  that  species  of  interest,  called  M 
interesse  termmi,  that  it  does  not  pass  the  immediate  reversion,  although 
it  is  granted  by  the  owner  of  the  reversion.    It  operates  by  way  of  cos- 
tract  only,  for  a  term  to  commence  at  a  future  period ;  and  as  there  is 
not  any  present  and  immediate  estate,  there  cannot  be'  any  merger. 
Hence  it  is  a  rule  that  an  interesae  termini  will  neither  cause,  nor  pKTeot 
a  merjcer.    lb.  207 — 212, 

In  regard  to  under-Uaaes  and  their  merger,  it  is  observable,  that  partlv 
as  lord  or  reversioner,  and  partly  as  beneficial  owner,  the  whole  term* 
snbject  only  to  the  under-lease,  continues  io  the  reversioner.  The  surren- 
der of  tlie  under-lease  merely  accelerates  the  right  of  possession  io  (be 
first  lessee,  by  substituting  the  possession  in  the  place  of  the  seignory  or 
reversion.  The  merger,  too,  of  a  larger  term  in  one  of  shorter  duration, 
may  be  accounted  for,  on  the  ground,  that  it  is  merely  a  relinquUlioieiii 
of  the  tenancy y  or  rather  yoasessum^  to  the  person  who  has  the  iiunicdiaie 
reversion,  or,  perhaps,  remainder.    lb.  218,  Xl9.^[£d.] 
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"  But  if  I  release  to  him  and  to  his  heirs,  S^c/'  Here  it 
is  to  be  observed,  that  when  a  release  doth  enure  by  way  of 
enlargement  of  an  estate,  no  inheritance,  either  in  fee-simple 
or  fee-tail,  can  pass  without  apt  words  of  inheritance. 

BUT  here  note,  that  when  a  man  is  seised  in  fee-simple  of  J^^^V^'^^^' 
any  huds  or  tenements,  and  another  will  release  to  lam  (ill  ^^^^^  j^^^-^ .  **■■ 
the  right  which  he  hath  in  the  same  tenements^  he  needeth  not  twtenareUase  (U 
to  speak  of  the  heirs  of  him  to  whom  the  release  is  made,  for  rtUuxc  d^enUtrgtr 
that  he  hath  a  fee-simple  at  tlie  time  of  the  release  made.  (And    **rQ^'^-  074    i 
die  reason  of  Littleton  hereof  is,  for  that  the  disseisor  hath 
a  fee^siiDpIe  at  the  time  of  Ae  release  made.     And  this  ap-        ^  nte,280a.) 
peareth  by  that  which  hath  been  said  before,  so  as  regularly 
he  that  hath  a  fee-simple  at  the  time  of  the  release  made  of 
a  right,  &c.  needeth  not  speak  of  his  heirs.)     For  if  the 
release  was  made  to  him  (JdO)for  a  day^  or  an  hour,  this  sliall 
he  as  strong  to  him  in  law,  as  if  he  had  released  to  him  and 
his  heirs.     For  when  his  right  was  once  gone  from  him  by  his 
release  without  any  condition,  S^c.  to'  him  that  hath  the  fee- 
simple,  it  is  gone  for  ever, 

BUT  where  (81)  a  man  hath  a  reverdon  in  fee-simple,  or    LITTLETON. 
a  remainder  in  fee^simple,  at  the  time  of  the  release  made,  »-    ^  '       *  '^ 

there  if  he  will  release  to  the  tenant  for  years,  or  for  life,     C2   « • 
or  to  the  tenant  in  tail,  he  ought  to  determine  the  estate  which 
he  to  whom  the  release  is  made  shall  have  by  force  of  the 
same  release,  for  that  such  release  shall  enure  to  enlarge  the 
estate  of  him  to  whom  the  release  is  made  (82)  (u  3). 

(80)  etaaes  heires,  added  L.  aud         (8S)  S^c.  added  L.  and  M.  and 
M.  and  Roh.  Rob. 

(81)  home^-vH,  L.  and  M.  and 
Rub. 

(R  ft)  Releases,  like  other  conveyances,  regularly  require  words  of  in- 
heritance ;  so  that  unless  the  release  be  expressly  made  to  the  releasee 
and  his  heirs,  it  will  ffiye  him  an  estate  for  life  only.  But  in  releases  by 
extingfiishment,  as  where  the  lord  releases  all  his  right  to  the  tenant,  the 
seigiiory  Is  extinct  without  the  word  **  heirs  ;**  for  this  instrument  is  to  dis- 
charj^  the  estate  of  the  tenant,  and  therefore  has  a  necessary  relation  to 
the  estate  whichtbe  lord  at  first  created,  and  consequently  it  refers  to  those 
words  tliat  in  the  original  of  the  estate  gave  him  a  fee-simple.  Ante,  9  a. 
vol.  1.  p.  499.  80  in  releases  by  way  of  uUiter  fifs^a^e,  words  of  inherit- 
ance are  not  requisite;  as  where  there  are  two  coparceners  or  joint- 
tenants,  and  one  of  them  releases  to  the  other,  this  gives  a  fee  nithoiit 
the  word  **  heirs,"  because  it  refers  to  the  whole  fee  of  which  they  are 
jointly  seised  by  virtne  of  tite  former  feudal  contract,  and  tlie  release 
only  operates  as  a  discharge  from  the  rig!it  of  anotlier  seised  under  the 
same  contract  Infra,  ^73  b.  So  in  releases  by  way  of  miftcr  le  drtnt, 
the  word  *'  heirs*  is  not  necessary,  because  the  disseisor  is  already  seized 
of  the  inheritance  by  force  of  the  disseisin.  Ante,  S76a.  n.  (H  i).— [£d.] 
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874  b.  Of  this  sufficient  bath  been  said  before. 

LITTLETON.        BUT  otherwise  it  is  where  a  man  hath  but  a  right  to  the 
[Sect.  409.  274  b.J  ;^„j^  and  hath  nothing  in  the  reversion  nor  in  the  remainder 

in  deed.  For  if  such  a  man  release  all  his  right  to  one  which 
is  tenant  in  the  freehold,  all  his  right  is  gone,  albeit  no  men- 
tion be  made  of  the  heirs  of  him  to  whom  the  release  is  made. 
For  if  I  let  lands  (83)  to  one  for  term  of  his  life,  iflajier 
^275  su  release  *to  him  to  enlarge  his  estate,  it  behoveth  that  I  release 

him  and  to  his  heirs  of  his  body  engendered,  (84)  or  to  liim 
and  his  heirs,  or  by  these  words.  To  have  and  to  hold  to  lum 
and  to  his  heirs  (85)  of  his  body  engendered  (86),  or  to  the 
heirs  male  of  his  body  engendered,  or  such  like  estates,  or 
otherwise  he  hath  no  greater  estate  than  he  had  before. 

LITTLETON.       BUT  if  my  tenant  for  life  letteth  the  same  land  over  to 
[Sect.  470.  275  a.]  another  for  term  of  the  life  of  his  lessee,  the  remainder  to 

another  in  fee,  now  if  I  release  to  him  to  whom  my  tenant 
made  a  lease  for  term  of  life  (S7),  I  shall  be  barred  for 
ever,  albeit  thai  no  mention  be  made  of  his  heirs,  for  that  at 
the  time  of  the  release  made  I  had  no  reversion,  but  only  a 
(Post,  327.)         right  to  have  the  reversion.     For  by  such  a  release,  and  the 

remainder  over,  which  my  tenant  made  in  this  case,  my  re- 

[Coke,  275  b.]     version  was  discontinued,  (88)  ^*c.  (here  discontinue  is  in  a 

(Post,  327  b.)       jg,.gg  gen^e  taken  for  devested,  though  the  entiy  of  the  lessor 

be  not  taken  away,  which  is  implied  in  this  ^c.)  and  this 
release  shall  enure  to  him  in  the  remainder,  to  have  advan- 
tage of  it,  as  well  as  to  the  tenant  for  term  of  life  (s  S). 

LITTLETON.       FOR  to  this  intent,  the  tenant  for  term  of  life,  and  he 
[Sect.  471. 275  b.]  i^  the  remainder,  are  as  one  tenant  in  law,  and  are  as  if  one 

tenant  were  sole  seised  in  his  demesne  as  of  fee  at  the  time  of 
such  release  made  unto  him,  S^c. 

(83)  OH  tenements,  added  L.  and  eorp$  engendres,  not  in  L.  and  M. 
M.  and  Roh.  nor  Roh. 

(84)  ouy  not  in  L.  and  M.   nor  (87)  ceo— jfo,  L.   and    M.  aod 
Roll.  Roh. 

{BS)  males,  added  L.  and  M.  and         (88)  Sec,  not  in  L.  and  M.  and 
Roh.  Roh. 

(86)  ou  a  les  heires  males  de  son 

(S3)  With  respect  to  the  operation  of  a  release  de  mitter  U  droits  when 
wade  to  the  fcofl'ce  of  tlie  disseisor,  sec  ante,  n.  (Z),  p.  465.— [£<<•] 
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*^  Art  ct  one  tenant  in  law  J'    Which  is  certainlj^  true  in  *75  *>• 

this  case  of  remainder ;  and  so  it  is  also  in  case  of  a  reversion; 
as  if  a  disseisor  make  a  lease  for  life,  and  the  disseisee  doth 
release  all  hb  right  to  the  lessee,  this  release  shall  enure  to 
him  in  the  reversion,  albeit  they  have  several  estates,  as  hath 
been  said,  which  is  implied  in  this  (Sfc) 

But  if  a  disseisor  make  a  lease  for  life,  the  remainder  in 
fee,  albeit  they  to  some  purposes  (as  here  is  said)  are  as  one 
tenant  in  law,  yet  if  the  disseisee  release  all  actions  to  the 
tenant  for  life,  after  the  death  of  the  tenant  for  life,  he  in  the  re- 
mainder shall  not  take  benefit  of  this  release,  for  it  extended 
only  to  the  tenant  for  life,  as  it  is  holden  (d)  in  Edward  (<0  L>^*  ^'  ^^^'  ^^* 
/iltham  s  case.    And  lu  like  manner,  if  the  disseisor  make  a  (post,  sect.  494.) 
lease  for  life,   and  the  disseisee  release  all  actions  to  the 
lessee,  thb  enureth  not  to  him  in  the  reversion ;  and  so  our 
author  is  to  be  understood  of  a  release  of  rights,  and  not  of 
a  release  of  actions,  to  the  tenant  for  life,  as  to  or  for  the 
benefit  of  him  in  the  remainder  or  reversion. 

Littleton  having  before  spoken  of  releases  which  enure  by  275  a. 

%ray  of  enlargement,  by  way  of  mitter  Pettate,  and  by  way  of  (Ante,  «79.) 
ndtter  le  droit,  here  speaketh  of  a  release  of  a  right  which 
in  some  respects  enureth  byway  of  extinguishment;  as  in 
this  case  nhich  Littleton  here  putteth,  the  release  to  the  lessee 
of  the  lessee  doth  not  enure  by  way  of  mitter  le  droit,  for 
then  should  he  have  the  whole  right,  but  as  it  were  by  way 
of  extinguishment^  iu  respect  of  him  that  made  the  release, 
and  that  it  shall  enure  to  him  in  the  remainder,  which  is  a 
quality  of  an  bheritance  ^extinguished.     But  yet  the  right  is  *  275  b« 

not  extinct  in  deed,  as  hath  been  said  before  in  tins  chap- 
ter. 

There  is  a  diversity  between  a  release  thnt  enureth  by  way  £73  b. 

of  enlargement  of  the  state  and  by  way  of  mitter  testate  (t  3) ;  p  ^'''«««  <*«  "••*'**" 

(T  S)  When  two  or  more  persons  become  ncUed  of  the  Mune  cstite  by 
a  joint  title,  either  by  contract  or  descent,  as  joint- tenants  or  coparceners, 
aiid  one  of  tliem  releases  his  right  to  the  other,  snch  release  is  said  to 
cttore  by  way  of  mitter  PettuU.  For  where  two  several  persons  come  in 
by  the  same  feudal  contract,  one  of  them  may  discharge  to  the  other  the 
beoe6t  of  such  contract  by  a  release ;  because  no  notoriety  is  needful, 
for  there  was  a  sufficient  notoriety  in  the  prior  feudal  contract.  Thus, 
two  coparceners  come  into  one  entire  feud,  descending  from  their  an- 

Voi.  IL  L  I. 
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9  Elis.  Dter.  t6i.  for  when  an  estate  patseth  by  way  of  nulter  Fatate,  there  some- 
ra^e.    Lttt.Ub.d.        time  there  need   not  any  words  of  labentance.     As  if  a 

^To  ^miJb!'ii!afe^'  J^^"^  ^^^^  ^  ^^^  ^^  ^^  husband  and  to  his  wife,  and  to  a 
and  htncit shaUenvre.  thjfj  person,  and  to  their  heirs,  the  tliird  person  releasethall 

Hiuband  and  Wife  nnd      ,       /  '  /  "^ 

a  third pfnum^  hairing  his  right  to  the  hosband,  this  shall  enure  by  way  of  mitter 
hJ*thi  third  person  to  Restate,  and  not  by  way  of  enlargement  of  the  estate,  because 
i^huhn^  enures  dt    the  husband  had  a  fee-simple,  and  needelh  not  to  have  anv 

mUtfr  If  state.  '^     ' 

S«c  before  in  the  Words  of  inheritance.  So  it  is.  if  the  release  had  been  made 
Chapter  of  Fee-Sim-  ,         .^ 

pie,  9.  to  the  wife. 

So  if  fnade  to  the  tr</e. 

Onrtteaaehf  fm$  of  (e)  If  there  be  three  joint- tenants,  and  one  release  to  one 

oneofXis comiHmimiif  ^^  ^^^  Other  all  his  right,  this  enureth  by  way  of  miiier 
tJISa^^^^^^  ^^^^^^y  *"^  passeth  the  whole  fee-simple  without  the  word 
(e)40£.  3.  41.  ^  (heirs).  But  if  there  be  two  joint- tenants,  and  the  one  of 
s^  H. 6. 5.^ io£.^4. s.  ^^^  release  all  his  right  to  the  other,  this  doth  not  to  all  pur- 
but  areleiue  by  one  of   p^^g,  enure  by  way  of  miiier  Fesiate.  for  it  maketh  no  degree, 

two  joint-tenants  to  the  ^  .  V        i  .      i.  n  r 

other,  does  not  to  uU  and  he  to  wbom  the  release  is  made  shall  for  many  purposes 
trPi^Je!^^*  ^^'    ^^  adjudged  in  from  the  first  feoffor,  and  this  release sbali 

vest  all  in  the  other  joint-tenant  without  the  word  (heirs). 

OnrelMM^Mtfo/  But  if  there  be  two  coparceners,  and  the  one  releueaK 

Mk^^TJ^demtt-  ^'^^  "8*"^  ^o  *c  other,  this  shall  enure  by  way  of  mitter ttUnk, 
ter  Testate.  and  shall  make  a  degree,  and  without    the    word  (hein) 

tit.  Alienation,  ilr.  31.  shall  pass  the  whole  fee-simple.  And  it  is  to  be  obterreti, 
9E^t^bter^6^**^'  ^^*^  *^  releases  that  enure  by  way  of  mitier  FeMlate^  tbere 
WVi/4  o/  inheritance     must  be  privity  of  estate  at  the  time  of  tlie  release. 

mot  nrcessanf  to  a  re- 

leaoe  de  nutter  Vestute. 

Bat  ftrivitff  qf  estate  is  reijaisite. 

^\^^^*^^'>^^'  If  two  coparceners  be  of  a  rent,  and  the  one  of  Aeo 

10  £•  4*  3  b.) 

cestor,  and  therefore  they  may  release  privately  to  each  other,  befac** 
Ikey  take  by  the  former  descent,  which  catablisheil  then  ia  possiesiit. 
without  any  notoriety.    Bnt  since  coparceners  do  also  transniit  di>tDKt 
estates  to  their  children,  they  may  also  pass  their  estates  by  distinct  fcoii- 
ments.    Rat  Joint-tenants  can  only  pae^  their  estates  to  one  aDotkr  bf 
Fflease,  for  tliey  all  come  ui  by  the  first  feudal  contract ;  and  therefor? 
«  second  feoffment  cannot  give  any  fortiier  title  or  notoriety,  beai« 
every  person  is  supposed  to  be  in  by  his  elder  title,  which,  in  lie  esse  tf 
jotnl'tenants,  is  the  original  feoffment,  so  that  a  second  feoffinent  wv«M   I 
l>e  useless.     In  relcuH's  that  enure  by  way  of  mitter  restate,  vords  d 
hiherltancc  are  not  necessary ;  for  the  parties  are  net  in  by  the  rdea^. 
but  by  the  original  fendal  contract,  which  passed  an  inheritance,  sdA^ 
release  only  discharged  the  right  or  pretention  of  one  of  tfaeai.  Gilb. 
Ten.  75—74. 

One  tenant  in  common,  we  have  seen,  cannot  release  to  bis  csmpwiVi 
becamie  they  have  distinct  freeholds,  bnt  they  must  pass  thfir  estates  bv 
feoffment  and  livery  of  seisin ;  for,  as  they  were  created  by  differfBt«c^ 
and  different  liveries,  they  must  also  pass  to  each  other  by  distinct  liTrria 
Aatc,  too  b.  vol.  1.  p.  788.    GUb.  Ten.  74.— [£d.] 


J 
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take  the  ter-tenant  to  husband^  the  other  may  release  to  her, 
notwithstanding  the  rent  be  in  suspense,  and  it  shall  enure  by 
way  of  mitter  Festate,  and  she  may  release  also  to  the  ter- 
tenant,  and  that  shall  enure  by  way  of  extinguishment :  but 
if  she  release  to  her  sister  and  to  her  husband,  it  is  good  to 
be  seen  how  it  shall  enure. 

littleton  has  now  spoken  of  releases  that  enure  by  way  Vid.  Litt.  fot.  68, 69. 

r      1  1.  ',  ^1  •  Z'        "^  (8H.4,8.)    (Ante, 

of  enlaigement  of  the  estate,  of  releases  that  enure  byway  sac  a.) 
of  mUter  festate,  and  of  releases  that  enure  by  way  of 
miiter  k  droit.  So  as  of  that  which  bath  been  said  by  our 
author  of  releases,  it  appeareth  that  some  do  enure  by  way 
of  enlargement  of  estate,  some  by  way  of  mitter  testate, 
some  by  way  of  mitter  le  droit,  by  way  of  entry  and  feoffment, 
and  some  by  exi 
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CHAP,  XLI. 


SAME   SUBJECT. 


OF  A  CONFIRMATION. 


§95  b. 
i>^tf  ton  rf  a  am' 
Urmaiion. 

(*)  I  it.  pag.  seqnen. 
Bnct.  lib.  f.  58. 


Confirmation,  confirmation  cometh  of  the  wb 
(*)confirmarei  quod  est  Jirmum  fuctre :  and  therefore  it  is 
said,  that  coufirmatio  omnes  Bupplet  defectus,  hcii  idqmi 
actum  est  abinitiof  non  valuit.  A  confivniatioii  is  a  convey- 
ance of  an  estate  or  fight  in  esse,  whereby  a  voidable  csute 
is  made  sure  and  unavoidable,  or  whereby  a  particular  estite 
is  increased  (a). 


ItOII. 

Bract,  lib.  f  •  fol.  t7. 
58.    38  H.  6.  34.37. 
PI.  Com.  Coontde 
Jjc^ceiter't  ease. 


(a)  Fleta,  lib.  3. 
cap.  14.  ii  lib.  3. 
cap.  3. 


A  confirmation  doth  not  strengthen  a  void  estate  (b).  Con- 
Jirmatio  est  nulla  ubi  donum  pracedens  est  invalidumf  et  vbi 
donatio  nulla  omnino  necvalebit  conjirmatio:  for  a  confirma- 
tion may  make  a  voidable  or  defeasible  estate  good,  but  it 

^?J^m  ^^«--  -^  cannot  work  upon  an  estate  that  is  void  in  law.     Noa  tdd 
10  E.  t.  Coonrai.  S4.  ^  *^ 

31 E.  3. 9.  confirmatio  nisi  Hie  qui  conjirmat  sit  in  possessione  reif  vd 

juris  unde  fieri  debet  confirmatio,  et  eodem  modo  nisi  ilk  cui 

confirmatio  sit,  sit  in  possessione.   And  another  saitb,  (a)  Con- 

firmare  est  id  quod  prius  infirmum  fuit  fimiare,     Et  dona- 

tionum  alia  incepta,  et  dejectiva,  et  post  tempus  confirmcta, 

(A)  A  confirmation  is  di^fined  by  Lord  Ch.  B.  Gilbert  to  he  an  approbt- 
tlon  of,  or  assent  to  an  estate  already  created  ;  by  which  the  confinnor,  ti 
far  as  it  is  in  his  power,  strenfftbetis  and  makes  it  valid.  The  opentioa 
of  this  species  of  assurance  is  not,  r^'fcularly,  to  create  an  estate,  tbon^li 
such  words  may  be  used  in  a  confirmation  as  mav  increase  or  enlarge  tbe 
estate  ;  but  that  is  by  force  of  such  words,  and  is  foreign  to  the  burioesf 
of  confirmrition.  Ten.  75.  And  wherever  an  estate  is  to  be  enUr^ 
by  a  confirmation,  privity  is  requiute,  as  well  as  in  the  case  of  arelfSff* 
Infra,  896  a.  1  he  effect  of  a  cor.fxrmation  is  to  give  validity  to  a  void- 
able or  dcfeastble  estate ;  bnt  it  cannot  operate  upon  an  estate  whirii  m 
al)solute!y  voiil.  Supra,  $95  b.  The  proper  technical  words  of  a  too- 
firnration  are,  ratify,  approve,  and  confirm.  Infra,  sect.  5f0 ;  bnt  fiie 
words  "  give  and  grant,  or  demise^"  have  the  same  efiect  in  some  cast* 
as  the  word  "  connrm.'*    infra,  sect.  531. --[Ed.] 

(B)  Though  it  be  a  rnle  that  things  if  90  facto  void  cannot  be  made^d 
by  acceptance,  yet  it  is  not  without  exception ;  as  if  tenant  in  tail  n^skct 
•  lease  to  commence  in  futuro^  and  dies  before  the  day,  and  thf  l(*$oe 
enters,  the  issne  in  tail  may  have  an  action  of  trcHpass  asiainst  himi  or 
he  may  by  acceptance  make  it  good.  Per  Holt,  C.  J.  I'uUen  v.  iWkdc, 
19  Mod.  361.— [i^d.] 
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confirmatio  emm  omnern  sitpplet  defectum^  poierit  enim  esse 
in  pendenti  donee  per  ratihabUionem  haredis  citm  ad  wtatem 
pervenerit  roboretur. 

Here  it  is  to  be  observed,  that  there  be  two  kinds  of  coo-  Tht^ernd  Imrft. 
firmationsy  viz.   confirtnations  express  or  in  deed,  whereof 
Littleton  (sect.  515)  bath  put   three   examples,   and  con* 
firmations  implied,  or  in  law,  whereof  Littleton  hereafter 
speaketh  in  this  chapter.     Chuelibet  confirmation  aut  est  per^  Lib.  9.  fol.  149. 
Jicient,  crescens,  aut  diminuem;  and  of  all  these  Littleton  pteuUb.a^  a!p.*t4^ 
putteth  examples  in  this  chapter.    And  hereof  Fleta  saith, 
carta  autem  de  confirmatione  est  ilia  qntc  alterius  factum 
eofisolidat  4*  confirmai,  ts  nihil  navi  attribuit,  quandoque 
tamen  confirmat  Sf  addit  (c). 

A  DEED  of  confirmation  is  commonly  in  this  form,  or    IiITTLETON. 
'to  this  effect :  Know  all  men,  tfc.  that  lA.ofB.  have  rati'  [Sect. 5 15. 9Qb  b.J 
fiedy  approved f  and  confirmed  to  C.  ofD.  the  estate  and  pos^  b^M^SSwlrds  mmie. 
seuion  wldch  I  have,  of  and  in  one  messuage,  S^c,  with  the 
appurtenances  in  F^  ^c. 

Here  first  our  author  shews  what  a  confirmation  is :  S95  b. 

Bnct.  lib.  f .  fol.  3t  b. 
Ae  d8, 59.  Brit.  935. 

**  Ratificasse"     Ratificare  est  ratum  facere,  and  is  <e^t«  44  Ass.  3. 

pollent  to   coftfirmare,  which,  as  hath  been  said,  is  firmum 
facere. 

"  Jpprobasse**  cOmeth  of  ad  and  probo,  which  is  to  make 
perfect  and  good. 

A  LSO,  in  some  case,  this  verb  dedi,  ( I )  or  this  verb  concessi,    LITTLETON. 
hath  the  same  effect  in  substance,  and  shall  enure  to  the  same  [Sect.  531. 301  b.] 
intent,  as  this  verb  confirmavi.     As  if  I  be  disseised  of  a  l^^,l^!^,^J^: 
carve  of  land,  and  (2)  1  make  such  a  deed;  sciant  prssentes, 
&c.  quod  dedi  to  the  disseisor  (S),  Sfc.  or  qu6d  concessi  to  the  Op^raHon  of  the  word, 
said  disseisor,  the  said  carve,  S^c.  and  I  deliver  only  the  deed  to  ' 

Aim  without  any  livery  of  seisin  of  the  land,  this  is  a  good 

(1)  M— ^,  L.  and  M.  and  Roh.  (5)  Sfe.  vbl  quod  cohcbsii  m  U 


W  pmi$,  added  L.  and  M.  and      dinrtfvr,  4v.  not  in  L.  and  M.  dm- 
Hob.  Rob. 


^    n 


(C)  See  BiW¥mt9  can,  9  Co.  l4S.«^£d.] 
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confirmationf  and  as  strong  in  law,  as  if  there  had  been  in 
the  deed  this  verb  confirmavi,  4rc* 

^01  b*  Here  Littleton  proceedeth,  according  to  the  former  divi* 

sioDy  to  shew  words  that  in  law  do  amount  to  a  confirmation. 

And  here  is  to  be  observed,  that  some  words  are  large,  and 

have  a  general  extent,  and  some  have  a  proper  and  particular 

Bract. lib. 2. fol. 59 b.  application.     The  former  sort  may  contain  the   latter;  as 

21  H.  6.  feoffment  \:      ,    ,.  .  ^     «.  -r 

faitA  105.  21^  H.  6. 42.  dedz.  Or  concesst,  may  amount  to  a  grant,  a  feofiment,  a  gut, 
44.  r^H^r.ifi.  ^  *  lease,  a  release,  a  confirmation,  a  surrender,  &c.  and  it  is 
S2  E.  3.  Briefe  291.     Jn  the  election  of  the  party  to  use  to  which  of  theae  purposes 

Brooke  tit.  Confirm.  r      j  r     r 

20.    14  H.  7.2.  he  will. 

37  H.  6. 17.     Dyer 

8  Eliz.    4  H.  7.  10.    22  F.  4.  36.    40  £.  3.  41.    (Sid.  452.    Flo.  196.    5  Rep.  17  a. 

1  Rol.  Abr.  482.    Noy  66.) 

14  H.  4.36.  Lib.  5.  And  he  to  whom  such  a  deed  comprehending  dedi,  &c.  is 
foh  15.  in  Newco-  ,  t      <   •  i  ^ 

aien'5  ca»e.  made,  may  plead  it  as  a  grant,  as  a  release,  or  as  a  counr- 

mation,  at  his  election  (d). 

If  a  parson  and  ordinary  make  a  lease  for  years  of  the  glebe 

5^  ^*  to  the  patron,  and  the  ♦patron  by  his  deed  granteth  it  over,  or 

if  the  disseisor  granteth  a  rent  to  the  disseisee,  and  lie  by  his 

deed  granteth  it  over,  and  after  re-enter ;  in  both  tliese  cases 

one  and  the  same  words  do  amount  both  to  a  grant,  and  to  s 

confirmation  in  judgment  of  law  of  one  and  the  same  thing ; 

(Ant.  280.  Post, 298.  ne  res pereat.     And  so  it  is  if  a  disseisor  make  a  lease  fur 

^^'  "^^    '^  life,  or  a  gift  in  tail,  the  remainder  to  the  disseisee  in  fee,  the 

disseisee  by  his  deed  granteth  over  the  remainder,  the  parti- 
cular tenant  attorneth,  the  disseisee  shall  not  enter  upon  (he 
tenant  for  life,  or  in  tail,  for  then  he  should  avoid  his  own 
grant,  uhich  amounted  to  a  grant  of  the  estate,  and  a  confir- 
mation also. 

^^  »•  Est  autcm  confirmatio  Quasi  qutedam  ratihubilio^  suJHcit 

Bract.Ub.2.foI.59b.  ,  ,        ^  .     ,.  .-       .  j       .- 

(amen  quandoque  per  se,  st  ettam  in  se  coniiueat  aonationem, 

ut  si  dicat  quis,  dedi  et  conjirmavi,  licit  juvari  possit  ei 
aliqua  donatione  pmcedeute. 

(D)  But  a  lease  and  release,  either  at  the  common  law,  orthrovgli  the 
medium  of  a  bargain  and  sale,  cannot  be  pleaded  as  a  fcoilmetit,  Bro. 
FeoHhtent,  pi.  44.  Vin.  Abr.  B.  2.  pi.  1 .  2  Prcst.  Codt.  238 :  nor  as  a 
(rant  of  th^  reversioD.    Noy.  66.— f^^^'*] 
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But  a   release,   confirmation,   or  surrender,   &c.   cannot  (4  Rep.  sob.  sCro. 

'  ,  £         .-  169.     Mo.  34. 

amount  to  a  grant,  &c.  nor  a  surrender  to  a  contirniation,  or  pi©.  39r,398.) 
to  a  release,  &c.  because  these  be  proper  and  peculiar  man- 
ner of  conveyances,  and  are  destined  to  a  special  end  (e). 

"  Dedi  et  concessi,  4'c."  Here  is  implied  that  there  be  more  "  demise^** 

words  than  dedi  and  concessi,  that  will  amount  to  a  confirma- 
tion, as  dimisi.     (b)  In  ancient  statutes  and  in  original  writs,  (h)  ss  E.  s.  Briefe 

1  •      i*  •  ..•.>.  m  $91.    Brooke  tit. 

as  in  the  wnt  of  entry  m  casu  proviso,  %n  consimin  casu  ad  confirm,  so.    Vid. 

communem  legem,  and  many  others,  this  word  dimisi  is  not  le  «tat.  de  Gloc.  ca.  4, 

applied  only  to  a  lease  for  life,  but  to  a  gift  in  tail,  and  to  a 

Btate  in  fee.     (c)  Also  if  a  man  make  a  lease  to  A,  for  years,  (c)  7  E.  3.  9. 

and  after  by  his  deed  the  lessor  voluit  quod  haberet  et  teneret 

terram  pro  termino  vita  sua :    this   is  adjudged  by   this 

verb  fvo/o)  to  be  a  good  confirmation  for  term  of  his  life. 

Benigni  enimfacienda  sunt  interpretationes  cartarum  propter 

simplicitatem  laicorum  ut  res  magis  valeat  quimpereat.  tPioTids!?) 

ALSO,  if  a  man  be  disseised,  and  the  disseisor  die  seised,    LITTLETON. 
and  his  heir  is  in  by  descent,  *and  after  the  disseisee  and  the  [Sect.  534.  S02a.] 
heir  {4)  of  the  disseisor  make  jointly  a  deed  to  another  in  fee,  iUs9u!e€mSditst^i*t 
and  livery  of  seisin  is  made  upon  this,  (as  to  the  heir  of  the  *f"*»  ?  op^^des  at  to 

^   -^  '^  '  '^      ^      the  diMmee,  at  a  tf^n- 

disseisor  that  sealed  the  deed)  the  tenements  do  pass  (5),  and  firmathn. 

enure  by  the  same  deed  by  way  of  feoff ment ;  and  as  to  the  302  d. 

disseisee,  who  sealed  the  deed,  this  shall  enure,  (6)  but  by  way 

of  confirmation.     But  if  the  disseisee  in  this  case  brings  a 

writ  of  entry  in  the  per  and  cui  against  the  alienee  ij)  of  the 

heir  of  the  disseisor;  quare,  how  he  ^hall  plead  this  deed 

against' the  demandant  by  way  of  confirmation  (8). 

"  Quare,  how  he  shall  plead  tlus  deed,  4fc.*'  He  may  plead  303  a. 

the  feoffment  of  the  heir  of  the  disseisor,  and  the  confirma^  MayowQ*s  casej 
tion  of  the  disseisee^  as  it  hath  been  pleaded  and  allowed. 

(4)  le  diueiaor,  not  in  L.  and  M.  (6)  ginon—meM,  In  and  M.  apd 
n^r  Roh.  Roh. 

(5)  et  unmt,  not  in  L.  and  M.  (7)  <fe(-^2f,  L.  and  M.  and  Roh. 
oor  Roh.  (8)  S^c.   not  in  L.  and  M.  not 

Rob. 


(E)  That  a  release  may  operate  as  a  snbstantive  grant  when  it  is  made 
tjj  the  owner  of  a  reversion  or  remainder,  see  2  Prest.  Conv.  S3«.  439. 
As  to  the  elfrct  of  the  word  **  grant,"  in  implying  a  warranty*.  «ee  ante, 
p.  26i,  2$4.  n.  (I)  and  (K).-^E<3r.] 
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302  a.  *'  Js  to  the  heir  of  the  disseisor,  Sfc.  the  tenements  do  pass 

*S02b.  by  Kay  of  feoffment  ^  For  ♦the  land  shall  ever  pass  from  him 

that  licth  the  state  of  the  land  in  hiai.  As  if  cestuy  que  use 
ft  H.  7. 34  b.  PI.  and  his  feoffees,  after  the  statute  of  1  R.  3.  and  before  ibe 
bUhe'scase!  (6  Kep.  «^atute  of  £7H.  8.  cap.  10.  had  joined  in  a  feoffment,  it 
^^"•^  shall  be  the  feofi'ment  of  tlie  feoffiees,  because  the  state  of 

the  land  was  in  them. 


PI  Com.  59  a.    PI.         So  it  is,  if  the  tenant  for  life,  and  he  m  the  remainder,  or 

Com.  140.  in  Brown-  .-        ...  -m  ■>«        •!•  /• 

ing's  CMC.    2  H.  .5. 7.  reversion  in  fee,  join  m  a  feonment  by  deed ;  the  hvery  of 
4  a."*j7  h!'8.  \1^^'  *®  fieehold  shall  move  from  the  lessee,  and  the  inheritance 

M.  16  A  17  El.  S39.     from  him  in  the  reversion  or  remainder,  fronn  each  of  them 

(Sid.  83.)    (iRol.  .  , .  T,      . 

Abr.6:>3.)   (Ante,       according  to  his  estate.     For  it  cannot  be  adjudged  by  lav, 

45  a.)  (1  Rep.  76,77.)  ^j^^^  j,^^  feoffhient  of  tenant  for  life,  doth  draw  the  rcveRJon 

or  remainder  out  of  the  lessor  or  him  in  remainder,  or  doth 
work  a  wrong  because  they  joined  together  (f). 

Lib.  1.  ful.  76,  Bre-       If  there  be  tenant  for  life,  the  remainder  io  tail,  8u^  and 
Sji  b.)  tenant  for  life  and  he  in  the  remainder  in  tail  levy  a  fine,  this 

is  no  discontinuance  or  divesting  of  any  estate  in  remainder, 
but  each  of  tliem  pass  tliat  wliich  tliey  have  power  and  autho- 
rity to  pass. 

irElix.  Dyer  339.  A.  tenant  for  life,  tlie  remainder  to  B.  for  life,  the  re- 

mainder in  tail,  the  remainder  to  the  right  heirs  of  B. ;  A.  ind 
B.  join  in  a  feoffment  by  deed,  albeit  it  may  be  said  that  this 
is  tlie  feoffment  of  A.  and  the  confirmation  of  B.  and  cod%- 
quently  he^  in  the  remainder  in  tail  cannot  enter  for  die  fur- 
(1  Leo.  57.  f6S.)      ftiture  during  the  life  of  B.,  but  because  B.  joined  in  tLe 

feofFiDcnt,  which  was  tortious  to  him  in  the  remainder  in  tail, 
and  is  particeps  criminis,  therefore  tliey  forfeited  both  their 
estates,  and  he  in  the  remainder  in  tail  might  enter  for  the 
forfeiture.     But  if  he  in  the  reversion  in  fee  and  tenant  for 


(F)  So  if  tenant  for  life,  and  he  iu  the  remainder  in  fee,  join  in  a  kMfc 
for  years  by  deed  indented,  it  is  tbe  leasi*  of  the  tenant  for  life,  and  the 
eoriDnnation  of  remaiudt  r-niiiD,  while  the  teoant  for  life  lives;  aod  after 
bis  death,  it  is  the  lease  of  the  reiuaindtT-man  and  confirmation  of  tbe 
tenant  for  life  ;  and  so  It  must  be  pleaded  ;  for  if  the  lessee  be  ejected,  and 
hting  an  ejectmeut,  and  declare  of  a  lease  by  both,  it  shall  be  adjudged 
ai^ain^t  him.  Ante,  45  a.  p.  4S  f .  So  if  tenant  for  life,  aud  be  in  remauider, 
join  in  a  grant  of  their  copyhold,  but  one  iine  is  dne.  So  if  a  snrrwl*/ 
l»e  niai!e,  and  after  a  rerovery  i«  had  hv  phiint,  in  the  nature  of  a  writ 
of  entry,  for  beii^r  assunuice,  only  one  dne  is  due.  Gilb.  Ten.  jik5,  ^^ 
Co,  Copy.  a.  56. — [Ed.] 
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iife  join  in  a  feoffment  by  parol,  this  shall  be  (as  some  hold) 
first,  a  surrender  of  the  estate  of  tenant  for  life,  and  then  the 
feoffment  of  him  in  the  reversion,  for  othervrise,  if  the  M^hole 
should  pass  from  the  lessee,  then  he  in  the  reversion  might 
enter  for  the  forfeiture,  and  every  man's  act  (ut  res  magis 
taleat)  shall  be  confirmed  most  strongly  against  himself  (o). 

And  it  is  to  be  observed,  that  Littleton  here  putteth  a  de-  Onjofntje^jfrneiu  by 
scent,  so  as  the  entry  of  the  disseisee  is  not  lawful ;  for  if  the  it  operates  at  to  the   * 
disseisor  and  disseisee  join  in  a  charter  of  feoffment,  and  ^f^*«w>"««*'i#»w^ 
enter  into  the  hnd,  and  make  livery,  it  shall  be  accounted 
the  feoffment  of  the  disseisee,  and  the  confirmation  of  the 
dis^isor. 

AND  in  9ome  case  a  deed  of  covfirmation  is  good  and   LITTLETON. 
available,  where  in  the  same  case  a  deed  of  release  is  not  good  [Sect.  5 1 6.  £96  aj 
9tor  avaiiabie.    As  if  I  let  land  to  a  man  for  term  of  his  life,  to  whom  to  be  mSe. 
who  letteih  the  same  to  another  for  term  of  forty  years,  by  ^J^Ttt^i^^j^ 
force  of  which  he  is  in  possession ;  if  I  by  my  deed  confirm  the  Vf^,  ^  ^f^j^^^ 
estate  of  the  tenant  for  years,  and  after  the  tenant  for  life  releu§ew^^^ldbevoid)r 
dieth  during  the  term  of  {9)  years,  I  cannot  enter  into  the  land 
during  the  said  term^ 

YET  if  I  by  my  deed  of  release  had  released  to  the  tenant    LITTLETON. 
for  years  in  the  life-time  of  the  tenant  for  life,  this  release  [Sect.  617-  296 a,j 
shall  be  void,  for  that  then  there  was  not  any  privity  be* 
tween  ( 10)  me  and  the  tenant  for  years ;  for  a  release  is  not 
available  to  the  tenant  for  years,  but  where  there  is  a  privity 
between  him  and  him  that  releaseth  (h). 

(9)  forty  added  L.  and  M.  and  (10)  mny  et  U  ietumt  a  terme  ^mts, 
Kob.  —'ttfy  et  may,  L.  and  M.  and  Koh. 

(G)  If  tenant  for  life,  and  he  in  t}ie  remainder  or  reversion,  join  in  a 
feoffment  by  deed,  the  freehold  passes  from  the  tenant  for  life,  and  the 
deed  of  feoffment  aoiounts  to  a  grant  of  the  re? ersion ;  bnt  in  the  casf 
here  propounded  by  Lord  Coke  (which  is  to  be  understood  at  common 
law),  as  a  reversion  cannot  pass  by  parol,  the  law  wil)  conAtrne  the  fee 
to  be  executed  in  the  lessor  by  an  implied  surrender  of  the  estate  for  lilie. 

(H)  For  the  effect  of  such  release  would  be  to  enlarge  the  estate  of  the 
lessee  by  giving  him  a  freehold  estate  for  his  life,  and,  we  have  seen,  that 
the  reversioner  or  remainder-man  cannot  by  release  enlarge  a  particular 
tfttate,  created  ont  of  another  particular  estate,  dnrmg  the  subsistence  of 
the  interposed  estate,  ante,  i^si!  b.  p.  499.  n.  (Zf);  for  the  privity  during 
that  period  will  be  bet\;(cen  the  lessee  in  the  under-lease,  and  his  lessor; 
and  not  betueeu  the  under-lessee  and  the  person,  who  has  the  reversion  or 
fopainder,  expectant  on'  that  interest,  which  originally  was  the  pa^ ticur 
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2£6a.  ThU  belongeth  to  the  first  diversity  between  a  release  nd 

4  coufiroiation. 

49  E.9. 3S,  littletoQ  io  this  chapter  putteth  eight  diversities  between  s 

Gonfirination  and  a  release  (i);   aud  thereof  for  illustration 

here  he  putteth  two  cases  in  these  sections,  which,  upon  tbat 

which  hath  been  said  in  the  precedent  chapters,  is  sufficitrntlj 

(1  Kol.  Abr.  482.)     explained.     Ouly  in  both  these  cases  this  is  to  be  observed, 

that  where  a  confirmation  shall  enbirge  an  estate,  there  pri- 
9  H.  6.  St,  tit  Release  vily  is  required,  as  well  as  in  the  case  of  the  release,  as  bj 

many  examples  which  Littleton  puts  in  tl:is  chapter  ap- 
peareth.  Aud  note,  here  is  the  fiist  case  wherein  a  release 
and  a  confirmation  do  differ. 

(Cro.  Car.  384.  1  Rol.       Lessee  for  life  made  a  lease  for  thirty  years,  and  after  the 

Abr. 'W3. 500,     Mo.     I  J,  rir  J  1  /••*. 

67.    Dyer  21  »b.         lessor  and  lessee  for  life  made  a  lease  for  si^^ty  years  to 

Hob.  165.  Ante,        another,  which  lease  for  sixty  years  the  lessor  did  first  coo- 

t  firm,  and  after  the  lessor  confirmed  th^  lease  for  thirty  years; 

and  after  tenant  for  life  died  within  the  tliirty  years ;  and  it 
{d)  Inter  Unwei  Sc  was  adjudged  fd)f  that  the  lease  for  thirty  years  was  deter- 
EUzf^(HobT7.)   ^*      mined  by  the  death  of  lessee  for  life,  and  that  the  lessee  for 

sixty  years  might  enter ;  for  that  albeit  the  lease  for  sistj 
years  was  the  latter  in  time,  yet  was  it  of  greater  force  in 
law,  for  that  the  lessor,  who  had  power  to  confirm  which  of 
them  he  would,  did  first  confirm  the  second  lease. 

In  this  chapter  is  also  to  be  observed  eight -cases,  whereia 
a  release  and  a  confirmation  have  the  like  operation  iu  law. 

XiITTLETON.  IN  the  same  manner  it  is,  if  I  be  disseised,  and  the  ^i- 
[Sect.  5 18.  296  b.]  seisor  make  a  lease  to  another  for  term  of  years,  if  I  release 
^Tfohifilheho^'  ^^  ^^  termor,  this  is  void :  but  if  I  conJirm{ll)  the  estate  of 
Uasee /or  years,  Ufrood  ^^  tci'mor,  this  is  ffood  t^nd  effectual  (k). 

{secus  as  to  a  release),  '  o         -»       u/ 

(11)  Testate  de  termor y^mn,  estate,  L.  and  M.  and  Roh. 

lar  estate.  9  Prest.  Conv.  55f ,  353.  But  wlicre,  as  in  the  instance  here 
p^r,  tenant  for  life  leases  for  a  lonjcr  term  of  years  absolutely,  and  tbe 
estate  of  the  \'^s9c^  is  confirmed  by  the  reversioner,  the  lessee  «ill  have 
an  Bh«o!iite  instead  of  a  determinable  interest:  his  lease  will  be  deriirJ 
out  of  the  estate  for  life,  while  that  estate  continues,  and  will  be  bindiof 
OD  the  estate  of  the  reversioner,  whenever  tbat  estate  commences  in  yo>- 
session.     Ante,  45a.  p.  4.il.    «  Prest. Conv.  i53,  134.— [Ed] 

(I)  And  ho  also  states  eight  instances  in  which  a  release  and  a  confinna- 
tion  agree. — [Ed.] 

(K)  For  in  releases  by  enlarf^ement  the  rekasor^  ve  have  seen,  ni&t 
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Here  is  the  second  diversity  between  a  release  and  a  con*  896  b, 

firmation. 

ALSO,  if  I  being  within  age  let  land  to  another  for  term    LITTLETON. 
of  iToenty  yearsy  and  after  he  granteth  t/te  land  to  another  [S^c^- 547.  308  a.] 
jor  term  of  ten  years,  so  he  granteth  but  parcel  of  his  term :  Uuw  atfiUl  age  to  t^ 
in  this  case  when  lam  of  full  age,  if  I  release  to  the  grantee  yj^rJ,11^*^!^'!i 
of  my  lessee,  S^c,  this  release  is  void,  because  there  is  no  prit  ^^f^reUtut). 
vity  between  him  and  me,  S^c,  (l)     But  if  I  confirm  his 
estate,  then  this  confirmation  is  good.  But  if  my  lessee  gratit 
all  hit  estate  to  another,  then  my  release  made  to  the  grantee 
is  good  and  effectual  {jsi). 

Here  are  two  things  to  be  observed  :  Firsts  that  the  lease  T^E-  4/6  b.  la  E.4,f. 
of  an  infant  in  this  case  is  not  void  but  voidable.    Secondly,  3^0.    Sid.  ^.  iRoU. 
this  is  another  case  put  by  Littleton,  wherein  the  release  and  ^^^'  '^^'^ 
con6nnation  do  diifer. 


ALSO,  if  a  parson  of  a  church  c/kirge(12)  the  glebe    LITTLETON. 

[Sect.  528.  300  a.} 

(12)  le^un,  la.  and  M.  and  Roh,  CVmjSmmtiiw  kw  puinm 

.  ■     I  ^  andmrdinaryofagrdnt 

hate  a  vestpcl  estate,  ante,  p-  499.  n.  (Z  «) ;  and  in  this  case  the  releasor  ^rMmwanVJdCt^ 
has  not  any  estate,  but  merely  a  right  or  interest.    The  proper  assurance  ^muiioii  Imd^ 
between  these  parties  is  a  confirmation  of  title ;  but  the  release,  it  is  sup-  ^"""*''*       /* 
poKcd,  may  operate  as  snch  confirmation.    S  Prest.  Cout.  S61. — [EdJ] 

(L)  The  estate  of  an  under-lessee  cannot  be  enlarged  by  a  release  from 
the  original  reversioner  during  the  continuance  of  the  interposed  estate; 
because  the  privity  during  that  period  is  not  between  the  under-lessee 
spd  the  oricrinal  reversioner,  but  between  the  under-lessee  and  his  lessor, 
»ince  an  under-lease  necessarily  leaves  a  reversion  in  the  gi-antor.    This 
doctrine  is  material,  not  only  with  reference  to  the  learning  of  estates, 
whicli  may  be  enlarged  by  release ;  but  also  to  the  remedies  by  action  of 
covenant,  which  run  with  the  estate,  and  to  conditions  in  restraint  of 
a^ignnient,  bnt  not  extending  to  under-leases;  for  an  under-lease  wilt 
not  be  a  breach  of  a  condition,  to  avoid  the  lease  on  assis^nment,  Kiniurs- 
^yy.Orpe,  Doujg^.  56,  57.  IM:  nor  can  the  lessor  in  the  original  lease 
nidintain  debt  or  covenant  against  an  nnder-lessee,  though  he  might  have 
oiaintained  these  remedies  in  case  there  had  been  an  assignment  instead 
of  an  under-lease.    Holford  v.  Hatch,  Dougl.  183.    2  Prest.  Conv.  137. 
Ante,  p.  331.  n.  (GS).— [£d.] 

(M)  For  whenever  a  release  would  have  been  good  to  a  lessee  or  donee, 
before  assignment,  it  will,  after  assignment,  be  good  to  his  assii^nee. 
2  Prest.  Conv.  3i8.  So,  aitliough  a  derivative  estate  cannot  be  enlarged 
by  a  release  to  the  nnder-lessee,  while  the  estate  of  tlie  lessor,  who  granted 
the  estate  of  tlie  nnder-tenant,  shall  be  continuing,  yet,  when  that  estate 
>s  determined,  as  it  may  be  by  merger,  surrender,  ^c.  without  defeating 
the  estate  of  the  nnder-tenant  (for  the  rule  of  cessante  statu  primitivo  cess^ 
f^itativuB  admits  of  the^e  exceptions),  then  It  should  seem  from  prin- 
ciple, tliat  there  will  arise  a  connexion  between  the  under-tenant  and  the 
person  who  has  the  next  vested  estate,  so  that  tlie  relation  of  lord  and 
tenant  will  exist  between  tliem  for  the  purposes  of  waste,  surrender,  and 
nier;;pr,  and,  of  coiiscquence,  to  enable  the  personiwho  was  an  underr 
tenant,  and  who  is  now  discharged  from  that  relation,  to  become  a<re* 
leasee  in  enlargement  of  his  estate.    lb.  345.— {  Ed.} 
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land  of  his  church  by  hi$  deed,  and  after  the  patron  and  or- 
dinary confirm  the  same  grant,  and  all  that  is  comprised  in 
the  same  grant,  then  the  grant  shall  stand  in  hisftfrce,  ac* 
cording  to- the  purport  of  the  same  grant.  Bui  in  this  case 
it  behoveth  that  the  patron  hath  a  fee-simple  in  the  aivow- 
son;  for  if  he  hath  but  an  estate  for  life,  or  iu  tail,  in  tke 
advowson,  then  the  grant  shall  not  stand,  but  during  his  Hfe, 
and  the  life  of  the  parson  which  granted,  Ifc. 

^.      .,?^^^:  Here  are  divers  tbinss  to  be  noted.     First,  that  tlie  confir- 

Zhrerstties  a»  to  com'  ^  ^  ' 

frmatUn  of  giwUt  by  mation  18  of  the  grant,  which  in  deed  is  but  a  mere  assent  by 
mi  eommonkuT  *  ^^^^  ^o  ^^e  grant ;  and  therefore  it  is  holden,  that  if  there  be 
7  H.  4. 15.  (Mo.  67,)  a  parson,  patron,  and  ordinary,  and  the  patron  and  ordinary 

give  licence  by  deed  to  the  parson  to  grant  a  rent-charge  out 
of  the  glebe,  and  Ihe  parson  granteth  the  rent-charge  accord- 
ingly, this  is  good,  and  shall  bind  the  successor ;  andyetbeic 
is  no  confirmation  subsequent,  but  a  licence  precedent. 

Secondly,  the  ordinary  alone,  without  the  dean  and  chapter, 
may  agree  thereunto,  either  by  licence  precedent,  or  confir- 
(lR0l.Abr.479.48iO  mation  subsequent;  for  that  the  dean  and  chapter  hath  no- 
thing to  do  with  that  which  the  bishop  doth  as  ordinary,  iu  tLe 
life-time  of  the  bishop* 

W  *5  El.  Dy.  S56»  Thirdly^  (e)  but  if  the  bishop  be  patron,  there  the  bisbop 

3a7m     II  H.  6. 9.  t  <• 

33  H.  8.  tit.  Cbiirire.    Cannot  confirm  alone,  but  the  dean  and  chapter  must  confirm 

^  also ;  for  the  advowson  or  patronage  is  parcel  of  the  possesr 
sion  of  the  bishoprick ;  and  therefore  the  bishop,  without  the 
dean  and  chapter,  cannot  make  the  grant  good,  but  only 
during  his  own  life,  after  the  decease  of  tlie  incumbent,  either 
by  licence  precedent,  or  confirmation  subsequent. 

.^ee  more  of  these  A.  parson  of  D.  is  patron  of  the  church  of  S.  as  belonging 

in  my  Reports.  ^^  ^^  ^^^  church,  and  presebts  B.,who,  by  consent  of  A.  and  of  the 
niK  i!  n5^  LJb  4  ^^^^^^^f  grants  a  rent-charge  out  of  the  glebe ;  this  is  not 
93, 24.  Lib.  5.  ful.  31.  good  to  make  the  rent-charge  perpetual,  without  the  assent  of 

81.    Lib.  10.6.  ,  r  A  ■■  'iL 

Lib.  11. 19.  Lib.  6.  the  patron  of  A.  no  more  tlian  the  assent  of  the  bishop  «no 
Pobt,  «97  a.'  *»i'd.  75.)  '*  patron,  without  the  dean  and  chapter,  or  no  more  tban  llie 

assent  of  the  patron,  being  tenant  in  tail,  or  for  life,  as  Li^ 
tieton  saith.    And  Littletop  here  aaitii,  that  the  patron  tbar 
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confirms  mast  have  a  fee-simple,  meaning  to  make  the  charge 
perpetual  (n).  And  Littleton  after  saith,  that  in  the  case  of 
the  parson  the  fee  b  in  abeyance,  and  seeing  the  consent  of 
the  patron  is  in  respect  of  his  interest,  as  here  it  appeareth  by 
Littleton^  he  may  consent  upon  condition ;  otherwise  i:  is  of 
an  attornment,  because  that  is  a  bare  assent.  Also  if  the 
estate  of  the  patron  be  conditional,  and  he  confirmetli,  and 
after  the  condition  is  broken,  his  confirmation  is  void. 

Fourthly,  he  that  is  patron  must  be  patron  in  fee-simple ;  si  E.  ,$.  Ora«t  6i. 
fur  if  he  be  tenant  in  tail,  or  tenant  for  life,  his  confirmation  i>v.  2'>^.    Vid.  ab-S^ 
or  agreement  is  not  good  to  bmd  any  successor,  but  sucii  as  ^eane  &  chapter  de 
come  into  the  church  during  his  life.     But  if  the  patron  be  J^j|^'^*i^;>I^Ai)r!  48a- 

teaant  in  tail,  and  discontinue  the  estate  in  tail,  ihe  lease  2  RoL  Ahr.ss9.> 

< 

shall  stand  good  during  the  discontinuance ;  or,  if  the  estate 
tail  be  barred,  it  shall  stand  good  for  ever. 

But  here  is  to  be  observed  a  diversity  between  a  sole  cop-  ^^U-  *'J*-  ^^,^-S-*- 

^  ,  7  Eli«.  Dyer  «38. 

poration,  as  parson,  prebend,  vicar,  and  the  like,  that  have  it  H.  6. 9.    ae  BHc 
not  the  absolute  fee  in  them,  for  to  their  grants  the  patron  ^  ^\  5.  ^\  9  e!  «.  ^ 
must  give  his  consent     But  if  there  be  a  coiporation  aggre-  ^^^^"if  ^  ^'  ^^  ^' 
gate  of  many,   as  dean  and  chapter,  master,  fellows,  and 
scholars  of  a  college,  abbot  or  prior,  and  convent,  and  the 
like,  or  any  sole  corporation  that  hath  the  absolute  fee,  as  a 
bishop  wiih  consent  of  the  dean  and  chapter,  they  may  by 
the  common  law  make  any  grant  of  or  out  of  their  posses- 
sions, witliout  their  founder  or  patron,  albeit  the  abbot  or 
prior,  &c.  were  presentable :  and  so  it  is  of  a  bishop,  because 
tlie  whole  estate  and  right  of  the  land  was  in  them,  and  tliey 
may  respectively  maintain  a  writ  of  right. 

*  If  a  bishop  hath  two  chapters,  and  he  maketh  a  grant,  both  ^30 1  a. 

chapters  must  confirm  it,  or  else  the  successor  shall  avoid  GnulTioi.*'  S'j'e.  5. 
it.    But  if  one  of  the  chapters  be  dissolved,  then  the  confir-  ^**  Asswc.  Statbam. 

■^  11  EliB.  Dyer  je8«. 

mation  of  the  other  sumceth ;  but  it  needeth  not  the  con- 


(N)  An  annuity  granted  by  a  prebendary  after  admission  and  instita- 
tion,  and  before  indnction,  and  which  grant  the  bisliop  confirmed  before 
indacti«n,  was  acyndged  to  be  void ;  tor  before  indnction  tbe  prrbend 
bas  not  the  freehold  either  in  deed  or  in  hiw.  Plowd.  328.  So,  if  a  blsliop 
collated  to  a  prebend,  and  died,  and  before  indnction  the  king  confirmed 
it,  it  was  void  ;  for  he  had  nothing  in  the  prebend  till  induction.  1  Kol. 
Abr.  483.    S  Com.  Dig.  Confirmution  {D.  i.>— [£</.] 
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fit-mation  of  the  kbg,  who  is  founder  and  patron  of  all 
bishopricks  (o). 

Ditetnty  between  •         And  note  a  diversity  between  a  confirmation  of  an  estate, 

f  oittf rwmt  tow  of  un 

estate^  and  a  amfirmw-  <^nd  a  confirmation  of  a  deed ;  for  if  the  disseisor  make  a 

tion  qf  a  deed.  charter  of  feoffment  to  A.  with  a  letter  of  attorney,  and  be- 

fore livery  the  disseisee  confirm  the  estate  of  A.  or  the  deed 
made  to  A.,  this  is  clearly  void,  though  livery  be  made  after. 
But  if  a  bishop  had  made  a  charter  of  feoffment  with  a  letter 
of  attorney,  and  the  dean  and  chapter  before  livery  confinn 
the  deed,  this  is  a  good  confirmation,  and  livery  made  after- 
wards is  good.    And  so  it  hath  been  adjudged. 

The  like  law  is  of  a  confirmation  of  a  deed  of  grant  of  a 
reversion  before  attornment. 

In  the  same  manner  it  is  if  a  bishop  at  the  common  law 
had  granted  lands  to  the  king  in  fee  by  deed,  and  the  dean 
«nd  chapter  by  their  deed  confirm  the  deed  of  the  bishop, 
and  after  the  deed  of  the  bishop  is  inrolled,  this  is  good, 
albeit  the  confirmation  of  the  dean  and  chapter  be  not  em 
rolled ;  for  the  assent  upon  the  matter  is  made  to  the  bishop. 

3S  E.  3.  Confirra.  9t.       But  tliis  confirmation  that  Littleton  here  speaketb  of,  most 

ti  H.  7. 1.   Vid.        be  made  in  the  life,  and  during  the  incumbency  of  the  par- 
cct.  393  6i  643.         ^^  .  ^^^  ^^  j^  ^jj^  jjjg  ^f  ^^  bishop,  or  of  any  other  sole 

corporation.  But  it  is  to  be  known,  that  grants  made  bj 
parsons,  prebends,  vicars,  bishops,  master  and  fellows  of  any 
college,  dean  and  chapter,  master  or  guardian  of  any  hos- 
pital, or  any  having  any  spiritual  or  ecclesiastical  living,  are 
(/)i3Eliz.  cap.  10.  restrained  by  (f)  divers  acts  of  parliament,  so  as  they  cannot 
18  Elis.  ^p.  11.  grant  any  rent-charge,  or  to  make  any  alienation,  or  to  make 

vid^aectm  &  646    ""^  leases  other  than  such  as  are  mentioned  in  those  acts, 

which  you  may  read  at  large,  and  the  exposition  upon  the 
(*)Lab.  2.  fol.  46.        same,  in  my  (*)  Commentaries. 

Lib.4.76&l<0. 

Lib.  5. 9. 6. 14.    lib.  6*  37.    Lib.  7. 8.    Lib.  11.  67. 

I^ITTLETON.        ALSO  J  if  there  be  a  perpetual  chamiry,  wherewith  tie 
[Sect.  5SO4  301  a.]  ordinary  hath  nothing  to  do  or  meddle ;  quaere,  if  the  patron 

(O)  With  respect  to  the  confirmation  of  leases  made  by  ecekiitsticil 
persons,  see  ante,  p.  428,  and  the  notes  there.— [£d.] 
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i>f  the  chaunirif^   and  the  chaplain  of  the  same  chauntty, 
may  charge  the  chauntry  with  a  rent-charge  in  perpetuity. 

This  is  meant  of  a  chauntry  donative  wherewith  the  ordi-  301a. 

nary  hatti  not  to  deal,  and  by  this  grant,  when  Littleton  wrote,  jac.  63.)    (io  Repr** 
the  chauntry  should  have  been  charged  for  ever,  because  no  Jp^^^^^aaT^'^ 
other  had  any  interest  in  this  chauntry,  *8ave  only  the  patron  *301  b. 

and  chauntry  priest,  and  the  grant  is  made  concurrentibus  Mis 
^ua  in  jure  requimntur.  But  since  Littleton  wrote,  all, 
and  all  oianner  of  free  chapels  and  chauntries  perpetual, 
whereof  Littleton  here  speaks,  are  by  (^g;  acts  of  parliament  (ir)37H.  8.  cap.4i 
given  to  the  crown,  and  the  bodies  politic  thereof  dissolved. 
See  hereafter  section  648.  more  at  large  of  all  this  present 
section. 

ALSOf  if  a  man  letteih  land  for  term  of  life,  the  which    ILITTLETOXtf 
tenant  for  fife  charge  the  land  with  a  rent  in  fee,  and  he  in  [Sect.  5QQ,  301  a^J 
the  reversion  confirm  the  same  grant,  the  charge  is  good  ofagrMt^ rent- 
enough  and  effectual  ^*«7!  "•,^'  ^y  ^  ^f- 

Here  is  a  diversity  to  be  observed,  where  the  determinatioa  301  a* 

of  the  rent  as  expressed  io  the  deed,  and  when  it  is  implied  KtJt«S»*J''* 
in  law.    For  when  tenant  for  life  granteth  a  rent  in  fee,  this  the  rent  U  expressed  im 

^  ;  the  deed,  and  when  vt 

by  law  is  determmed  by  his  death;  and  yet  a  confirmation  of  u  implied  iniaw4 
the  grant  by  him  in  the  reversion  makes  that  grant  good  for  pi.  i3.Lii>.i.fol.i4r. 
«ver,  without  words  of  enlargement,   or  clause  of  distress,  f^^J^^^^^^L^^ 
Mrhicfa  would  amount  to  a  new  grant.     And  yet  if  the  tenant  14  Ass.  pi.  14. 
for  life  had  granted  a  rent  to  another  and  his  heirs  by  express 
words,  during  the  life  of  the  grantor,  and  the  lessor  had  con- 
firmed that  grant,  that  grant  should  determine  by  the  death  of 
tenant  for  life« 

Tenant  for  Hfe  upon  condition  grant  a  rent  in  fee,  tlie  les* 
•or  confirm  the  grunt,  and  after  the  condition  is  broken,  the 
fessor  re-enter,  he  shall  not  avoid  the  grant. 

ALSO,  if  I  be  disseised,  and  I  confirm  the  estate  of  the    LITTLKTOX* 
disseisor,  he  hath  a  good  and  rightful  estate  in  fee-simple,  [Sect.  5 1 9.  296  b J 
olbeit  in  the  deed  of  confirmation  no  mention  be  made  of  his  ,/|«|/  ^^ure.      ' 
ia«,  because  he  had  a  fee^simple  at  the  time  of  the  confirma-  ^7*!"  V!^u  ""'""? 

*^  r  J  J  estate  oj  the  confin 

tion.    For  in  swh  case  if  the  disseisee  cojfirm  the  state  of 
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OnemifirmaikmhffdU-  fJi^  disseisor,  to  hove  and  to  hold  to  him  and  his  heirs  of  his 

wtiset  to  dtftfiwr  of  kis  , 

eotate^  it  emtresinfee,  body  engendered,  or  to  hate  and  to  hold  to  him  for  term  of 

rfnJulrilmce;       *    ^^  ^{f^f  V^^  ^^^  disseisor  hath  a  fee-si  mpUf  and  is  seised  in 

(5  Rep.  81.)         his  demesne  as  of  fee,  because  when  his  estate  was  confirmed, 

tml,or/orHfiotUy;     he  had  then  a  fee-simplef  and  such  deed  cannot  change  his 

estate,  without  entry  {13)  made  upon  him,  Sfc. 

296  b.  Here  is  the  first  case  wherein  the  release  and  confimiation 
Coofirm.4.                 ^^^"  sg^^^y  ^iz.  a  connrmation  to  a  disseisor  id  tail,  or  for 

any  particular  estate,  is  of  the  like  force  as  a  release  to  a 
disseisor,  during  such  estate,  which  in  both  cases  is  good  for 
ever. 

LITTLETON.  IN  the  same  manner  it  is,  if  his  estate  be  confirmed  f6r 
[Sect.  520.  297  a.]  t^m  of  a  day,  or  for  term  of  an  honr,  he  hath  a  good  estate 
•r      form       .        ^^  fee-simple,  for  this,  that {14)  his  estate  in  fee^mplewas 

once  confirmed*  Quia  confinnare  idem  est,  qu6d  firmum  fa- 
cere,  &c. 

fg7  a.  Here  is  the  second  case  wherein  the  release  and  confinna« 

tion  do  agree,  llie  reason  of  this  is,  for  that  the  disseisor 
hath  a  fee-simple ;  and  therefore  if  his  estate  be  confirmed 
but  for  an  hour,  it  is  good  for  ever,  because  (saith  Littleton) 
conjirmare  idem  est,  quod  frmum  facere. 

29^  b.  In  the  same  manner  it  is,  if  the  disseisor  make  a  gift  ia 

§eUm*o  donee  in  taU  «if  ^il>  ^^d  the  disseisee  confirm  the  estate  of  the  donee  for  the 

Hm  estate  for  kUUfey  jjfg  ^f  j|,g  doiice,  this  confirmation  enures  to  the  whole  estate 
it  emtreo  to  the  whole  '       , 

eotutetoU,  tail;  for  a  confirmation  can  make  no  fraction  of  any  estate, 

to  extend  but  to  part  of  the  estate  only,  Et  sic  de  ceteris  (f). 

297  a.  Nota,  a  diversity  between  a  bare  assent  without  any  right 

Dteernity  herein  be*  ,  ■••■•i*  t 

tween  the  cot^trmatum   or  mterest,  and  an  assent  coupled  with  a  right  or  interest;  and 

mJd  thUqfemntQie  of  ^^^^^ote  an  attornment  cannot  he  made  for  a  time  nor  upon 
freehcid.  condition ;  but  if  the  parson  make  a  lease  for  a  hundred  yean, 

caie.  '(Aiitfr4a.)  ^^  patron  and  the  ordinary  may  confirm  fifty  of  the  years, 
(Ante,  soo  b.)  fQ|.  ^^y  \^^^  an  interest,  and  may  charge  in  time  of  vacation. 

(a:*)  fait,  not  inL.  and  M.  nor         (14)  son,  not  in  L.  andM.  nor 
Rob.  Rob. 

(P)  See  n.  (Q)  infra.— [£d.] 
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And  so  if  a  disseisor  make  a  lease  for  an  hundred  years,  the 
disseisee  may  confirm  parcel  of  those  years ;  but  then  it  must 
be  by  apt  words,  for  he  must  not  confirm  the  lease,  or  de- 
mise, or  the  estate  of  the  lessee,  for  then  the  addition  for 
pared  of  the  term  should  be  repugnant  when  the  whole  was 
confirmed  before,  foul  the  confirmation  must  be  of  the  land 
for  part  of  the  term.  So  may  the  confirmation  be  of  part  of  (i  Rol.  Abr.  4is.) 
the  land ;  as  if  it  be  of  forty  acres,  he  may  confirm  twenty, 
&c.  So  if  tenant  for  life  make  a  lease  for  an  hundred  years, 
the  lessor  may  confirm  either  for  part  of  the  term,  or  for  part 
of  the  land.  But  an  estate  of  freehold  cannot  be  confirmed 
for  part  of  the  estate,  for  that  the  estate  is  entire,  and  not 
several,  as  years  be(Q). 

ALSO,  ifmydiudsor  maketh  a  lease  for  life,  the  re-    LITTLETON. 
maiiider  over  in  fee,  if  I  release  to  the  tenant  for  life,  this  shall  [Sect.  52 1 .  297  a.J 
enure  to  him  in  the  remainder.    But  if  I  confirm  the  estate  of  som,^'^ 
the  tenant  for  term  of  life,  yet  after  his  decease  I  may  well  ^^T^Thfl^H^^^ 
enter,  because (\5) nothing  is  confirmed  but  the  estate  of  the  tenant,  Udoeanfit 

-      _.-  _  y       ,.     ,  r  i>       enure  to  the  rematndff' 

tenant  for  life,  so  that  after  his  decease  I  may  enter,     nut  man^isectiaustoa, 
•when  I  release  all  my  right  to  the  tenant  for  life,  this  shall  '**'^^*^-) 
enure  to  him  in  the  remainder  or  in  the  reversion,  because  all 
my  right  is  gone  by  such  release. 

Here  is  the  third  case  wherein,  the  release  and  confirmation  297  a. 

differ,  for  the  confirmation  to  the  tenant  for  life  doth  not 
enure  to  him  in  the  remainder  (r). 

(15)  nul,  added  L.  and  M.  and  Koh. 

^|_M___M_l_-l_J^^i^ '^^ »^ — 1_        -  -J . . — ^ - 

(Q)  A  confimiation  to  a  dtueiaor  of  his  estate  for  an  hour  passes  tlio 
fee  without  tlie  word  "  heirs,"  because  the  disseisor  acquires  by  the  dis- 
seisin a  tortious  fee-simple ;  aud  when  that  estate  is  assented  to,  tlie  dis- 
seisee can  never  afterwards  destroy  it.  And  according  to  the  old  books,. 
if  he  confirm  the  ettate^  lease,  demise,  or  term,  of  the  lessee  of  the  dis- 
seisor for  some  part  of  the  years,  he  cannot  defeat  it  during  tlie  wliole 
term,  because  the  whole  interest  of  the  lessee  is  confirmed  ;  and  the  clause 
restricting  it  in  point  of  time,  after  confirming  it  ab}^>Uitely,  most  be 
rejected  as  repugnant.  But  if  the  land  be  confirmed  for  part  of  the  term, 
the  assent  is  but  partial,  and  not  to  the  whole  estate,  and  therefore  it  can- 
not, contnury  to  the  express  words,  be  carried  any  further.  Giib.  Ten.76. 
However,  in  modem  times,  this  distinction  seems  to  have  been  exploded. 
Sec  PUwden  v.  Carttrrigkt,  X  Burr.  «8«.  Earl  qf  Derby  v.  Taylor,  l  East. 
509.  9  Prest.  Conv.  166.  But  an  estate  of  freehold  cannot  be  confirmed, 
though  by  express  words,  for  part  of  that  estate  ;  for  an  estate  of  freehold 
is  considered  as  integral  and  indivisible.  It  does  not  consist,  like  a  term 
of  years,  of  an  aggregate  or  number  of  separate  portions  of  time  -,  but 
i<,  of  itself,  an  mtire  and  individual  estate.  Watk.  Gilb.  Ten.  76.  59ti. 
Shep.Toach.  317.— [^O 

(K)  If  a  man  releases  to  tenant  for  life  ajl  his  right,  this  enures  to  him 
ID  the  remainderi  because  he  parts  with  his  whole ;  and  he  that  has  bu  ^ 

Vol.  II.  M  u 
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And  80  it  is^  wheo  the  several  estates  be  in  one  peison;  as 
if  the  disseisor  make  a  gift  in  tail,  the  remainder  to  the  ri^i 
heirs  of  tenant  in  tail ;  if  the  disseisee  confirm  the  estate  in 
tail«  it  shall  not  extend  to  the  fee-sinipiey  no  more  than  if  the 
disseisor  had  made  a  gift  in  tail,  the  remiunder  for  iife^  the 
remainder  to  the  right  heirs  of  teni^t  ia  tail ;  this  eKteadetk 
^297  b.  only  to  the  estate  tail,  and  not  *to  the  remainder  for  li(s,  nor 

On  conjuTnation  of  the  to  the  remainder  in  fee.     But  if  the  disseisor  make  a  lease 

estate  (if  ome  joint-te-  i  •       •        '        /«  i 

nant,  it  enures  to  both,  for  life  to  A.  and  B.,  and  the  disseisee  coiiurm  the  estate  of 
(An/cfsioafVisa.  '^•»  ^'  ®*^^'^  ^*'^®  advantage  thereof;  for  the  estate  of  A. 
^^^\^  ^^  ^®''  ^^^'    which  was  confirmed  was  joint  with  B.,  and  in  that  case  the 

disseisee  shall  not  ent^r  ipto  the  land,  and  devest  the  moietj 

ofB, 

(Sid.  as.)  If  the  disseisor  infeoSs  A*  and  B.  and  tbe  heiia  of  B., 

if  the  disseisee  confirm  the  estate  of  B*  for  bb  Itfey  this  shall 

not  only  extend  to  his  companion,  as  bath  been  said,  but  to 

bis  whole  fiee^simple,  because  to  many  pur|>oses  he  had  the 

(1  Cro.  ssi.)  (Ante,  whole  fee-simple  in  him^  and  the  confirmation  shall  be  takes 

most  strong  against  him  that  made  it. 

Tenant  in  taildiscootinueth  in  fee,  and  dietb,  the  discon- 
tinuee  make  a  lease  for  life,  and  granteth  the  reversion  to  the 
issue,  he  shall  not  have  a  formedon  against  tenant  for  life; 
for  by  his  formedon  he  must  recover  the  estate  of  inheritance, 
and  the  lessee  for  life  hath  not  the  inheritance,  but  the  issue 
in  tail  himself  bath  it« 

(Ante,  fosa.)  If  feoffee  upon  condition  make  a  lease  for  life,  or  a  gift  in 

tail,  and  the  feoffor  release  the  condition  to  tbe  feoffee,  he 
shall  not  enter  upon  the  lessee  or  donee,  because  he  canoot 
regain  his  ancient  estate. 

If  the  feoffee  upon  condition  make  a  lease  for  life,  tbe  r^ 
mabder  in  fee,  if  the  feoffor  release  the  condition  to  the 

an  estate  for  life  by  ttie  feudal  coDTeyance,  cannot  hava  the  wbole  f<^e, » 
1b  «aid ;  but  if  a  man  confirm  the  estate  for  life,  it  is  an  approbation  i»i 
assent  to  that  estate  only,  and  therefore  the  assent  being  no  farther  tiaa 
to  the  estate  for  life,  it  cannot  be  carried  to  strengthen  the  remainder :  bot 
if  lie  had  confirmed  the  remainder,  that  had  confirmed  .the  estate  forliie 
by  implication,  because  the  remainder  cannot.be  without  the  partimlsr 
estate  to  support  it,  and  the  confirmation  of  the  remainder  most  imply 
an  assent  to  all  meam  necessary  to  support  it*    Qilb.  Ten,  76, 77/--l^i 
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lessee  fcir  h(e,  it  shall  eoiirfe  to  hiih  in  the  refDainder ;  as  well 
as  in  the  case  of  the  right,  or  of  a  rent,  8u;. 

If  a  feme  disseisoress  make  li  (iioSmetkt  ill  fee  to  the  use 
of  A.  for  Hfe,  and  after  to  th^  use  of  herself  in  tail|  and  the 
remainder  to  the  use  of  B.  in  fee,  and  then  taketh  husband 
the  disseisee,  and  he  rekaseth  to  A.  all  his  right,  this  shall 
enure  to  B,  and  to  his  own  wife  also ;  for  by  the  rule  of 
Littleton  it  must  enure  to  all  in  the  remainder  (s). 

But  if  A.  letteth  to  B.  for  life,  'Knd  B.  maketh  a  lease  to 
C.  for  his  life,  the  remainder  to  A.  in  fee,  A.  releaseth  to  C. 
all  his  right,  this  is  good  to  perfect  the  estate  of  C.  for  his 
life.  But  when  C.  dieth,  A.  nhall  be  in  of  his  old  estate,  for 
his  release  could  not  enure  to  himself  to  perfect  his  defeasible 
remainder^  but  his  ancient  right  remmneth.  And  note,  that 
in  these  t^o  cases  the  fee  is  devested  and  vested  all  at  one 
instant ;  in  the  same  manner  as  if  tenant  in  tail  make  a  lease 
for  life,  at  the  same  instant  the  estate  tail  is  devested  out  of 
the  donee,  and  the  reversion  in  fee  out  of  the  donor,  and  a 
new  fee  vested  in  tenant  in  tdil.  And  so  if  the  husband  make 
a  lease  for  life  of  his  wife's  land,  he  devesteth  his  own  estate, 
that  he  bath  in  her  right,  and  the  inheritance  of  his  wife,  and 
at  the  same  instant  vested  a  neW  reversion  in  fee  ih  himself. 

BUT  in  this  case,  if  the  disseisee  confirm  the 'estate  and    LITTLETOX. 
title  of  him  in  the  remainder,  without  any  confirmation  made  [Sect,  521.  297  a.] 
to  tenant  for  life,  the  disseisee  cannot  enter  upon  the  tenant  e8iautfiher^ind€r- 
for  term  of  life,  for  that  the  remainder  is  depending  upon  the  u'^^J^J't^T^^* 
state  for  life;  and  if  his  estate  should  he  defeated,  the  re-  Hcuiar  tnumt* 
tnainder  should  he  defeated  by  the  entry  of  the  disseisee,  and 
it  is  no  reason  that  he  by  his  entry  should  defeat  the  remainder 
against  his  confirmation,  Sgc. 

''  Bat  in  this  case,  if  the  disseisee  confirm  the  estate  and  297  b. 

title  of  him  in  the  remainder.''  Here  is  the  third  case,  wherein  ^' h.^8.  Recw^en 
the  release  and  confirmation  do  agree,  *for  the  confirmation  \*^"*'    ^'  ^' 

^      '  13  E.  3.  Entr.  Cong. 

— Br.  itr.    PI.  Com. 

.  (S)  For,  thoQgh  a  miin  cannot  contract  with  his  wife,  or  transfer  any  Delamere's  case. 

interest  to  her,  yet  she  may,  by  construction  of  law,  take  benefit  of  his  ^*<*«  *^^*-  ^*- 
release  made  to  a  third  person,  and  enuring  by  way  of  extingitisLment.  *298  a. 

Hawk.  Abr,  394.— [Ed.] 

M  M  2. 
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made  to  hiui  in  the  remainder  shall  avail  the  tenant  for  life, 
as  much  as  the  release  shall. 

(Mo,  91.)  "  For  that  the  remainder  i$  depending^  S^c^^    By  this  some 

have  gathered,  that  if  a  disseisor  make  a  lease  for  life,  re- 
serving the  reversion  to  himself,  and  the  dissebee  confirmeth 
the  state  of  (he  disseisor,  that  he  may  enter  upon  the  lessee, 
because  the  estate  of  him  in  the  reversion  dependeth  not  upon 
the  state  for  life  as  the  remainder :  but  all  is  one,  for  by  the 
confirmation  made  to  him  in  the  reversion,  all  the  rigbt  of 
him  that  confirmeth  is  gone,  as  well  as  when  he*  maketh  it 
to  him   in  remainder;    and    he  cannot  by  his  entry  avoid 

the  estate  of  the  lessee  for  life,  but  he  must  avoid  the  state  of 
Reported  by  Sir  John  ||,e  lessor,  which  against  his  own  confirmation  he  caunot  do: 

Popbam,  Cbicf  Jus-  .  '  ^,  .... 

tice.   (Post,  SOS  a.)     and  it  batli  been  adjudged,  that  if  a  disseisor  make  a  lease 

^600^(1  Saiind/i49    ^^^  ^^^^f  ^^^  ^^^i*  ^^^^  ^  ^^^®  ^^  ^^  reversion  with  proclama- 
1^9.    Ante,  224  a.)      tions,  and  the  five  years  pass,  so  as  the  disseisee  is  for  the 

reversion  barred,  he  shall  not  enter  upon  the  leasee  for  life. 

I.ITTLETOX.        ALSO,  if  there  be  tKo  disteisors,  and  the  disseisee  releaselk 
[Sect.  522.  298  a.]  ^^  ^^^  ^  them,  he  shall  hold  his  companion  out  of  the  land. 

On  confirmation  of  the     -rt  ^    '/-  .i       t      •  r-  i  /.»  .i. 

tutate  qf  one  of  two       J>ut  if  the  disseisee  conjirm  the  estate  of  the  one,  mthovt 

wiaeof  arekau):         his  companion  out,    but  shall  hold  jointly  tcith  him,  for 

that  (17)  nothing  was  confirmed  but  his  estate^  tplack  aras 
joint,  S^c* 

298  a.  '^'^*®  *^  ^'*^  fourth  case,  wherein  the  release  and  confirmation 

seem  to  differ,  being  made  unto  one  of  the  disseisors. 

Sieuiif  thehaftendum       ^^  Confirmed  but  his   estate,  S^cJ^    Hereby  it  appcarelli, 
kimimd  his  heirs.  ^^^^  ^^  ^^  disseisee  confirm  the  estate  of  the  one  disseisor 

in  the  lands,  to  have  and  to  hold  the  lands  or  tenements, 
or  the  right  of  the  disseisee,  to  him  and  his  heirs,  be 
shall  hold  out  the  other  disseisor;  ai|d  that  appeareth  by  Little- 
ton, first,  upon  these  words  (conjirm  the  state  of  one)  "^^^ 
*298  b.  out  more  saying  in  the  *deed,  viz.  to  have  and  to  hold  the 

lands,  &c.  Secondly,  the  reason  of  Littleton  in  express  words 
is,  for  that  nothing  was  confirmed  but  his  estate,  which  was 

(16)  dirt'^parlawe,  L.  and   M.         (17)  mtl,  added  L.  and  M.  aod 
and  Koli.  Kob. 
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joint  (t).    Thirdly,  the  next  two  sections  make  it  plain  where 
the  habendum  is  added. 

Hereby  also  it  appeareth,  that  a  release  is  more  forcible  in 
law  than  a  confirmation. 

AND  for  this  some  have  said,  that  if  iteio  joint-tenants    LITTLETON. 
be,  and  the  one  conjirm  the  estate  of  the  other,  tliat  he  hath  [Sect.  523. 298  b.] 
but  a  joint  estate,  as  he  had  before.    (And  this  confirmation  Zl7ae7Z?e%7he 
leaveth  the  state  as  it  was,  and  doth  not  amount  to  any  se-  cwtfirntee. 

'  ,  -V   X  confirtnatton  by  one 

verance  of  the  jointure,   as  some    have  said).     But  if  he  joint-tenant  of  the  es^ 
hath  such  words  in  the  deed  of  confirmation,  to  have  and  to  kUesinteUnotndtu^ld: 
hold  to  him  and  to  his  heirs  all  the  tenements,  whereof  men-      [Coke,  298  b.] 
tion  is  made  in  the  confirmation,  then  he  hath  a  sole  estate  in  be  to  hold  the  tenements 
the  tenements,  (18)*c.  (u).     (This    is   plain    and    evident  <oAi'»««^*«A^'r*. 

enough.)    And  therefore  it  is  a  good  and  sure  thing  in  34  E.  3!  mrconfiii. 
every  confirmation  to  have  these  words ;  to  have  and  to  hold  P*-  ^^' 
the  tenements,  6^c.  in  fee,  or  in  fee  tail,  or  for  term  of  life, 
or  for  term  of  years,  according  as  the  case  {19)  is,  or  the 
matter  lieth. 


€t 


And  therefore  it  is  a  good  and  sure  thing,  8fc,'*    This  is  298  b. 

good  counsel,  and  worthy  to  be  observed. 

FOR  to  the  intent  of  some,  if  a  man  leiteth  land  to  an^    LITTLETON, 
other  for  life,  and  afler  confirm  his  estate  which  he  hath  [Sect.  524. 298  b.] 
in  the  same  land,  to  have  and  to  hold  his  estate  to  him  and  ^i^uoJT^mufVwe, 
to  his  heirs,  this  confirmation  as  to  his  heirs  is  void,  for  habendum  his  estate  to 

-.      ,    .  ,  ,.  .,  '       ^  1*1    himand  hu  heira,  his 

his  heirs  cannot  have  his  estate  (vide  section  650.),  which  estate  is  not  enlarged  s 

[CoBE,  299  a.] 
(18)  ifc,  not  in  L.  and  M.  nor  (19)  est,  not  in  L.  and  M.  nor 

Roh.  Roll. 

(T)  If  a  man  confirms  the  estate  to  one  of  the  disseisors,  he  only  lias 
tbe  estate  as  he  first  had  it,  which  was  jointly  with  the  other  disseisor^ 
but  if  he  confirms  the  estate  of  one  disseisor  in  the  lands,  to  have  and  to 
hold  the  lands,  of  his  right,  to- him  and  to  his  heirs,  then  such  disseisor 
sliall  bold  ont  his  companion ;  for  such  habendum  explains  the  manner  of 
Ilia  oonfirmationy  viz.  that  lie  should  not  hold  the  estate  merelv  as  it  is,  but 
in  a  manner  more  beneficial  for  him,  that  is,  that  he  should  fiold  the  pos- 
session, which  he  has  per  my  et  per  tout,  to  him  only ;  for  the  habendum 
explains  the  assent,  viz.  that  he  should  hold  the  possession  sole,  so  that  the 
possession  in  the  whole  being  confiimed  to  him  only,  he  has  the  total  right 
to  such  possession,  and  therefore  may  hold  oat  his  companion.  Gilb, 
Ten.  77,  78.— [^1 

(U)  But  in  snch  case  the  assurance  operates  as  a  release,  which  is  the 
proper  mode  of  conveyance  by  one  joint-tenant  to  his  companion,  and 
not  as  a  confirmation.  Fitz.  Abr.  Confirm  15.  Shep.  Touch.  314.  Walk. 
Gilb.  Ten.  78.    Ante,  vol.  1.  p.  764. «.  (E).— [JErf.] 
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seeus  if  it  beta  hold     was  (20)  fiot  btU  for  ttrm  of  Ms  Hf€.    BtU  if  he  confirm  Jm 
heirs."    ^  '"'  ^    ^  estate  by  these  words,  to  have  the  same  land  tQ  him  qmA  to  iu 

heirsy  this  confirmation  maketh  a  fee^simph  in  this  case  to 
him  in  the  land,  for  that  (21)  the  words  to  have  and  to 
hold,  Sfc.  goeth  to  the  land,  and  not  to  the  estate  wUek  ke 
liath,  S^x. 

tQS  b.  Here  the  diversity  is  apparent,  between  a  confirmatioo  of 

1^8  B*)  in  the  land  to  him  and  his  heirs,  this  cannot  enlarge  his  ^estate. 

#200  a.  ...  &  » 

for  his  estate  being  but  for  lifci  that  estate  cannot  be  ex- 

tended  to  his  heirs.    But  in  that  case  if  he  confirm*  the  stale 

for  life  in  the  land  in  the  premises  of  the  deed,  and  the  ha* 

bendum  is  of  this  sort^  to  have  and  to  hold  the  land  to  him 

and  his  heirs,  this  shall  enlarge  his  estate,  and  create  in  him 

a)  Vid.  PI.  Com.  ia    a  fee-simple  (w).    Wherein  is  to  be  noted,  (h)  that  the  ib- 

t^^^9!^WfSS^   ie/ufuin  and  the  premises  do  in  substance  well  agree  together, 

yy^cM^yi^^         and  that  the  habendum  may  enlarge  ibe  premises,  but  not 

abridge  the  same  (x). 

And  seeing  that  in  conveyances^  limitations  of  remainders 
are  usual  and  common  assurances,  it  is  dangerous  by  conceiti 
or  nice  dbtinctions  to  bring  them  in  question,  as  have  in  klter 
time  been  attempted. 

LITTLETON.       ALSO,  if  I  let  certain  land  to  a  fame  sole  for  ttrm  of 
[Sect.  525.  299  a.]  her  life,  who  taketh  husband,  and  after  I  confirm  the  estateof 

/•r  Hft  for  theif  lives,   their  two  Uvcs ;  in  this  case  the  husband  doth  not  holdiwdlj/ 

the  1mAand*M  estate  •?»•./••  -^       -^ 

is  enlarged  by  way  t^    wUh  m  Wife,  but  holdcth  in  right  of  his  wifeftw  term  of  her 
IT^H^uf'''^''  '^    ¥^'     B^  this  confirmation  shall  enure  to  the  husband  by 

way  of  remainder  for  term  of  his  life,  if  he  suroioeth  his 

wife. 

(SO)  ne,  not  in  L.  and  AL  nor  .      (29)  la  i«rre,  adiM  L.  and  M. 
^oh.  i^id  Koh. 

(ei)  ieijMfvIc— 2e,  L.andM.and 
Roh. 

{W)  Por,  by  these  words,  **  to  have  and  to  hsld  the  Umd  to  him  aad  liU 
heirs,"  there  appears  to  be  a  further  inteat  than  merely  to  confinn  the 
estate,  viz*  to  enlarge  it  to  bim  and  his  heirs;  and  taking  the  gnst 
strongest  asainst  the  grantor,  it  mu4t  pasi  away  the  fee^imple*  vilk 
Ten.  7$.— ^Jvd«3 

(X)  8e<  ante,  p.  241.  n.  (Q).-^£i/.] 
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"  By  way  of  remainder,  SfcJ'    Here  some  question  hath  ^99  b. 

been  made  oF  this  term  remainder,  without  any  cause  at  all> 

because  in  law  it  is  in  nature  of  a  remainder.     For  in  case  Pi.  Com.  Colthlnt's 

r       r-  t  '  .  .  .     r      ^^^'    I>oct.  &  Stud, 

of  a   nne,  when  a  reversion  expectant  upon  an  estate  tor  ca.  si. 

life  in  A.  is  granted  to  B.,  et  qua  ad  ipsum  reverti  debentposi 

mortem  A.  prafato  B.  et  haredibus  suis  remaneant,  S^c.  and 

a  more  colourable  exception  might  be  taken  against  this  word 

remaneant  there,  than  in  the  case  of  Littleton. 

It  li  tnie,  that  in  the  (*)  l6  H.  6.  it  is  called  a  reversion  :  In  (*)  i6  H.  6.  tit.  Re* 
(i)  9  £•  4.  it  is  called  a  remainder :  in  (k)  6  E.  3.  it  is  6aid,.  that  li)^^K.  4.  is. 
bj  the  coniirmation  an  estate  accrued  to  the  husband  fol-  term  ^*^  ^  ^*  ^'  ^* 
of  his  life.     In  (I)  17  E.  3.  th6  husband,  living  the  wife,  6hall  (f)  17  £«  3.  68  b. 
have  ootb  ing  but  in  abeyance  after  the  death  of  hitf  Wife.  But 
lest  there  should  be  pugtia  terborum,  which  learned  add  wise 
Inen  ever  itvoid,  all  d6  resolve,  that  the  estate  of  the  husband 
is  good,   and  that  it  doth  enure  by  way  of  increase  and  en- 
largement of  his  estate.    And  albeit  in  this  case  of  Littleton,  17  £.  3.  68  b.   Vid. 
th^  husband  by  the  donfirnfation  gaineth  an  estate  for  life  in  folf^b.^^tel^Mt.) 
remaindef,  (as  Littleton  termeth  it)  yet  if  the  husband  doth^ 
waste,  an  action  of  waste  shall  lie  against  him  and  his  wife, 
notwithstanding  the  mean  remainder,  because  the  husband 
himself  committedi  die  waste,  and  doth  the  wrong;    and 
therefore  shall  not  excuse  himself  for  his  committing   of 
waste,  in  respect  he  himself  hath  the  remainder ;  no  more 
Aan  if  a  man  leaseth  to  A.  during  the  life  of  B.  the  re- 
mainder to  him  during  th6  life  of  C.^  if  be  commit  wastd,  an 
action-  of  waste  shall  lie  against  him  (y). 

Here  is  the  fourth  case,  wherein  the  release  and  confirma-  ogg  a. 

tion  do  agree ;  and  in  this  case  it  is  to  be  observed,  that  the  Vid.  sect.  .573. 
baron  hath  such  an  estate  in  the  land  in  the  right  of  his  wife,  {^  RoI.  Abr.  829.) 
as  he  is  capable  of  a  confirmation  to  enlarge  his  estate  (z) ; 

(Y)  With  respect  to  the  diatinction  between  the  cases  where  an  estate 
for  life  is  enlarged  to  an  estate  in  fee,  by  the  release  or  confirmation  of 
the  reversiooer,  or  remainder-into,  and  those  cases  where  a  person  being 
seised  of  an  estate  for  life,  the  inheritance  is  afterwards  conveyed  or 
devised  to  his  right  heirs,  by  a  subsequent  deed  or  will,  in  which  case  the 
estate  of  the  ancestor  is  not  enlarged  by  the  snbseqnent  conveyance  or 
devise'  to  his  right  heirs  ;  see  ante,  p.  145.  n.  (P).  Fearn.  Cont.  Rem.  99. 
^£d.] 

(Z)  That  the  estate  which  a  person  has  in  right  of  his  wife  is  capable 
of  enlarfj^ement,  whether  it  be  an  estate  for  years,  which  he  may  abso- 
lutely alien,  or  for  life,  and  consequently  of  freehold,  which  he  alone 
cannot  alienr  as  against  his  wif«;  see  ante,  97%  b.  p.  501.  Infra,  299  b. 
300  a.    Shep.  Toach.  321.    «  Prest.  Con  v.  S31. —££<*•] 
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So  if  made  to  lum  and    and  therefore  if  the  confirmation  had  been  made  of  hb  estate 

Am  Anrs,  it  enures  to  , 

him  in  fee,  t^fter  her  to  him  alone^  to  have  and  to  hold  the  land  to  him  and  to  his 
(Ante  273b )  heirs,  this  had  been  good  to  have  conveyed  the  fee-simple  to 

16  H.  6.  tit.  Release    him  after  the  decease  of  his  wife :  for  if  in  this  case  a  release 

45.     22  E.  3.  tit.  Re-  ,  _  ,       ,       ,        ,  ,    i  •     ,    .  ,  •     -  «•  • 

lease.   Statliam.  be  made  to  tlie  husband  and  his  heirs,  this  is  sumcient  to 

convey  the  inheritance  of  the  land  to  the  husband  (a  1). 

"  Doth  not  hold  jointly  with  his  tcife!*    For  two  causes. 
*  299  b.  First,  because  *the  wife  hath  the  whole  for  her  life.    Se- 

condly, joint-tenants  must  (as  hath  been  before  said  io  the 
Butonconfirniationto  Chapter  of  Joint-tenants)  come  m  by  one  titte.  But  in 
them  and  their  heirs,  it  this  case  if  the  confirmation  had  been  made  to  the  husband 

enures  to  them  jointly 

in/ee,  and  the  husband  and  wife,  to  have  and  to  hold  the  laud  to  them  two  and  to 
wife  for  her  Ufe.  ^  ^^^^  heirs,  they  had  been  joint-tenants  of  the  fee-simple,  and 
18  E.  3.  20.    (1  Rol.  the    husband  seised  in  the  right  of  his  wife  for  her  Ufe;  for 

Rep.  230.  317.  438.  ,  ^  ... 

3  Leo.  4a.    Ante,     the  husbaud  and  the  wife  cannot  take  by  moieties  during  uie 

184  a.  187  a.    Post, 
331  a.) 


coverture. 


OnUaseto  husband  If  a  man  Iclteth  land  to  the  husband  and  wife,  to  hxftwsi 

and  wife  to  hold  one        ^     ...    .  •      ,      .        ,  ^  ..  ■ .   i-i»        j 

moictv  to  him  for  life,  to  hold  the  one  moiety  to  the  husband  for  term  of  his  ufe,  and 
hnftS^^a  SmJit  *«  Other  moiety  to  the  wife  for  her  life,  and  the  lessor  confirm 
tiontothemand  their    the  estate  of  them  both  in  the  land,  to  have  and  to  hold  to 

heirs  enures  to  htm  tn 

fee  as  to  his  moiety,  and  them  and  to  their  heirs ;  by  tliis  confirmation,  as  to  the  moiety 
the  other^moiety.  ^f  the  husband,  it  enureth  only  to  the  husband  and  bis  faein, 

18  Ass.  p.  3.  18  E.3.  for  the  wife  had  nothing  in  that  moiety:  but  as  to  the  moiety 

CoDfinn.l7.   17  E.  3.      -    -         -r      ^t  .   •   ^^  V    .•  .  ••     /    .u 

68.  98  £.  3.  9^  ot  the  Wife,  they  are  jomt-tenants,  as  hath  been  said ;  for  tac 
40  E.  3.  8  Ass.  20.  husband  hath  such  an  estate  in  his  wife's  moiety,  in  her  right, 
But  on  suth  lease  and    as  is  capable  of  a  confirmation.     But  if  such  a  lease  for  life 

tonjirmatton  to  tico  "^ 

mett,  they  are  tenants  be  made  to  two  men  by  several  moieties,  and  the  lessor  con- 
iS^T"  ^  **'  '"^   fi™  ^heir  estates  in  the  land,  to  have  and  to  hold  to  them  and 

to  their  heirs,  they  are  tenants  in  common' of  theinheiitauce; 

for  regularly  the  confirmation  shall  enure  according  to  the 

quality  and  nature  of  the  estate  which  it  doth  enlarge  and 

increase. 

to  if  the  lessor  com-  If  a  lease  for  life  be  made  to  A.  the  remainder  to  B.  to 

firms  to  his  lessee  for      »-i.  ,    •      i  ,  ,    .  -      ,  i 

lift  and  remainder-man  life,  and  the  lessor  confirm  their  estates  in  the  hindi  to  nave 

andthiir^heirs  •  *     "*  ^"^  ^^  '^^'^  ^^  ^^^^  ^"^  ^^^^  ^^^^  5  A.  taketh  one  iDoietj  to 

him  and  his  heirs,  and  therefore  of  the  one  moiety  he  is  seised 

(Al)  Willi  respect  to  the  Interest  ivhich  the  husband  acquires  io  bi» 
wife's  property  by  marriage,  see  the  notes  to  fel«  3^1  a.  poat.-H^*] 
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for  life,  the  remainder  to  B.  for  life,  and  then  to  him  and  his 
heirs :  of  the  other  moiety  A.  is  seised  for  life,  the  imme- 
diate inheritance  to  B.  and  his  heirs ;  because  as  to  the  moiety 
nvhich  B.  takes,  the  same  is  executed  :  as  if  the  reversion  be 
granted  to  tenant  for  life,  and  to  a  stranger,  it  is  executed  for  39  H.  6.  9.  (Ante, 
one  moiety,  (as  hath  been  said  before)  and  therefore  m  this 
case  they  are  tenants  in  common. 

If  lands  be  riven  to  two  men,  and  to  the  heirs  of  their  two  ^  «^*^*»f-^'/f  •  «** 

o  '  ,  tn  gpecuu  tail  to  iW9 

bodies  begotten,  and  the  donor  confirmeth  their  two  estates  men,  the  donor  con- 
in  tlie  land,  to  have  and  to  hold  the  land  to  them  two  and  to  "S^. 
their  heirs :  in  this  case  some  are  of  opinion,  that  they  shall 
be  joint-tenants  of  the  fee«simple,  because  the  donees  were 
joint-tenants  for  life,  and  (say  they)  the  confirmation  must 
enure  according  to  the  estate  which  they  have  in  possession, 
and  that  ivas  joint.    But  others  hold  the  contrary.     For,  first, 
they  say,  that  the  donees  have  to  some  purposes  several  in- 
heritances executed,  though  between  the  donees  survivor  shall 
hold  for  their  lives.     Secondly,  they  say,  that  when  the  whole 
estate,  which  comprehendeth  several   inheritances,  is  con- 
firmed, the  confirmation  must  enure  according  to  the  several 
inheritances,  which  is  the  greater  and  most  perdurable  estate, 
and  therefore  that  the  donees  shall  be  tenants  in  common  of       ^^^*  ^^^  ^^3' 
the  inheritance  in  this  case. 

BUT  if  I  Uiland  to  a  feme  sole  for  term  of  years,  who    I-ITTI.ETON. 
taketh  husband,  and  after  I  confirm  the  estate  of  the  husband  ^       '       \  '■* 

J,.        ._  ,        *^_        ,,,,,,y.  ^   r    .     On  eonfirmatton  to 

ana  fus  wife,  to  have  and  to  hold  the  land  for  term  of  their  b^onandfimeUsMe 
two  lives:   in  this  case  they  have  a  joint  estate  in  the  ^^Jf^^^^^^^jj^j;^''''' 
freehold  of  the  lord,  for  that  the  wife  had  no  freehold  be-  Jointly  for  lift. 
for^,  ^c. 

This  is  the  fifth  case,  wherein  the  release  and  confirmation  299  b. 

do  agree :  and  it  is  to  be  observed,  that  chattels  real,  as  leases  c^.^4i8  b.'  38  H.  6. 
for  years,  ^wardships,  and  the  like,  are  not  given  to  the  hus-  23.    14  H.  4.  12. 

•       ,,-_  111         I  1  t  38  E.  3. 35.  *  I.  Com. 

i>ana  absolutely  (as  all  chattels  personal  are),  by  the  inter-  Dame  Hale's  case. 
marriage,  but  conditionally  if  the  husband  happen  to  sur-  7  H.'e.  1.  '9  H.  6.  5«. 
vive  her,  and  he  hath  power  to  alien  them,  at  his  pleasure :  ^  ^  2i^E**4  *40^  ^' 
hut  in  the  meantime  tlie  husband  is  possessed  of  the  chattels  «6  H.  a.  7.   (Ante, 

rpnl;«k        '  u^  ^^'    Post,  351  a.) 

real  m  her  ngbt.  #300  a. 
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(Ante,  2731).    Ante,       Secondly,  that  the  husband  hath  tfocb  a  possession  in  her 

tTO'd,    Ante;  299  a.)      .  . 

right  of  the  chattel,  as  b  capable  of  a  confirmation^  or  of  t 
release. 

Thirdly,  tiiat  the  confirmation  in  this  case  to  the  bus* 
band  and  wife  for  their  lives,  maketh  them  joint-tenants 
for  life,  because  a  chattel  of  a  feme  covert  may  be  drowned: 
and  so  note  a  diversity  between  a  lease  for  life  and  a  lease  for 
years  made  to  a  feme  covert ;  for  her  estate  of  freehold  can- 
not be  altered  by  the  confirmation  made  to  her  husband  and 
her,  as  the  tern  for  years  may,  whereof  her  husband  ma; 
make  disposifioD  at  hia  pleasure  (a  J). 

liITTLETON.  JILSO,  if  I  lit  kmdi  to  a  man  for  term  of  years,  h/ 
[Sect.  532.  302  a.]  ^rce  whereof  he  is  (23)  in  possession,  S^c.  and  after  I  make  a 
On  ccnfimwtian  to  te-    Jeed  to  him,  8fc.  mod  dedi  et  Concessi,  &c.  the  said  land,  to 

lunit  for  yttsrs  to  hold 

the  land  for  hia  life,  hme  fs/T  term  of  his  Kfe,  and  I  deliver  to  him  tie  dm^ 
urgafar  w"ic.:      ^''  '^  preso^ly  he  hath  an  estate  ni  the  land  for  ttm 

(Sid.  453.)"'        o/(«4)  Aif  fc/e. 

302  a.  Here  is  the  sixth  case,  wherein  the  confirmation  and  the 

release  da  agree^  and  is  evident,  and  needeth  no  explica- 
tion. 


LITTLETON.        JND,  if  I  say  in  the  deed,  to  have  and  to  hold  to 
[Sect.  533.  aoda.]  ^d  to  his  heirs  of  his  body  engendered,  he  hath  an  estate  in 

fee-taiL  And  if  I  say  in  the  deed,  to  have  and  to  hold  to 
him  and  to  his  heirs,  he  hath  an  estate  in  fee-simple.  For 
this  shall  enure  to  him  by  force  of  the  (£5)  cOnfirmatm  to 
enlarge  his  estate. 

(23)  tnwMestUm, ifc-^potaemone,  (95)  eoi^irmatiom — confirmtmai, 
L.  and  M.  and  Roh.  L.  and  M.  and  Rob, 

(f4)  to,  not  in  L.  and  M .  nor 
Roh. 

(B 1)  In  eUlier  case  of  a  lea«e  fnr'yean  or  for  life,  to  the  fbtne,  if  amomifi 
to  a  new  grant  of  tbe  term  for  tJie  life  of  the  hnsbaod ;  for  t&e  confinMr 
not  only  coniSrms  the  old  term,  but  erects  a  new  one;  since  tbe  words 
import  more  ttian  a  confirmation  of  tbe  old  tern ;  tw  in  that  the  hashtBd 
hasnotbing  in  bis  own  ripht.  Gilb.  Ten.  t9.  So  where  a  man  seised  of  s 
reot-charge  in  fee,  graatad  it  over  to  a-f^me*  so^e  for  ar  term  of  tesrif  afnf 
the  tenant  attorned,  and  she  tooli  husband  -,  if  the  apantor  dariag  tkt 
term  confirmed  the  rent  to  tbe  hOHband  and  wile  for  tSeir  fires,  orio  fee* 
tlicy  became  joint- tenants  ibr  life,  or  in  fee,  of  the  rent,aBd  no  oewattonh 
meat  was  necessary.    Vaugh.  46.r-[£d.] 
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* 

Thia  also  is  evident,  zxA  needeth  no  eiplication,  pairing  302  a. 

thtt  whensoever  a  confirmation  doth  enlarge  and  give  an 
eitat^  of  inberitancej  there  ought  to  be  apt  words  (as  little* 
ton  here  expresaeth  them)  used  for  the  same. 

ALSQ^  if  Xki  hnd  to  a  man  for  term  if  years,  and  af-^   tiTTLETOX. 
ter  I  confirm  hu  estate  fgoitboia  putting  more  words  in  the  t^^*'  ^^'  ^'^  ^/i 
deed,  by  this  he  hath  no  greater  estate  than  for  term  of  years,  be  nfhu  estate  wUhoiu 
as  ie  had  before.  saymgtwn. 

BUT  if  I  release  to  him  all  my  right  which  I  hate  in    LITTLETON. 
th^  land  mthoui  putting  more  (26)  words  in  the  deed,  he  haih  [Sect.  546.  307  b.] 
^  estate  (f  freehold  ic  1).    (27)  So  thou  mayest  understand  cJ^^arJeoMe.  *" 
(my  son}  divers  great  divmtMes  between  releases  and  con* 
famations* 

la  these  two  sections  is  the  sevendi  cascj  wherein  a  release  307  b. 

and  a  confiRuatioii  do 


ALSO,  ^  a  mangrani  a  rent-charge  issuir^  out  of  Ms  LITTLETON. 

hnd  to  another  for  term  of  his  life,  and  after  he  confirmeth  [Sect.  548.  308  a.] 

his  estate  in  the  said  rent,  to  have  and  to  hold  to  him  in  fee^  grant  ^f  a  rent  newly 

taU  or  is  fee^mpk ;  thi,  cot^rmatian  is  void  as  to  enlarge  '^^^f^L'^.'^^ 

Hi  estatCf  becatise  he  that  confirmeth  hath  not  any  reversion  '*  *ni^eiti»  t*tate  i 
m  the  rent.  (Mo.  3o.) 

Here  die  diversity  is  apparent,   between   a  rent   newly  508  a. 

created  and  a  rent  in  esse(D  1):  which  needeth  no  explica-  ^^   *^i5E.  4.  8  b.     * 
tion.    Only  this  is  to  be  observed,  that  Littleton   intendeth  PL  Com.  35.   8  H.  4, 

■^  .  '  .19.    (Ante,  148;i. 

ni8  deed  of  confirmation  not  to  contain  any  clause  of  dis-  sir  a.) 
tress ;  for  otherwise,  as  to  the  confirmation  the  deed  is  void, 
but  the  clause  of  distress  doth  amount  to  a  new  grant,  as  in 
the  Chapter  of  Rents  hath  been  said. 

({6}  paroU,  not  in  L.  and  M.  nor  (37)  et,  added  in  L.  and  M.  and 
K<m.  Rob. 

(C 1)  Ace.  ante,  279  b.  p.  509.  But  the  lessee,  in  this  case,  must  have 
preyionsly  entered :  for  under  a  lease  at  common  law  the  lessee  has  only 
an  inieretae  termini  till  entry,  which,  we  have  seen,  is  no  estate,  aud 
conseqoentiy  no  foundation  for  a  release  by  enlargement.  Ante, 
p*  499,  500.  n.  (Q  8).  But  where  an  esute  for  years  is  created  by  bargain 
and  sale  under  the  statute  of  nses,  the  lessee  has  an  estate  immediately, 
wiUioiit  entry.    Ante,  «70a,  50«.  n.  (D  3).— [Ed.] 

(U 1)  As  to  the  difference  between  an  interest  newly  created,  and  an  in- 
terest i»  me,  see  ante,  p.  ^8.  n.  (C)r^Ed.} 
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I.ITTI*EToy.  BUT  if  a  man  be  seised  in  fee  of  retU-^rvice  or  rvd- 
[Sect.  349.  308  a.]  charge,  *and  he  grant  the  rent  to  another  for  life^  and  tie 
^^'iV^Tr^-  ^^jww/  attometh,  and  after  he  confirmtih  th^  estate  of  tie 
Aargein  e»e.  grantee  in  fee-tally  or  in  fee-simple,  this  confifmation  is  good, 

(Ante  366  a.    Finch,  ^^  ^<^  enlarge  his  estate  according  to  the  tcordsofihe  confirma* 
^^•)i  tion,  for  that  he  which  confirmed  (28)  at  the  time  of  the  con- 

firmation had  a  reversion  of  the  rent. 

808  b*  Here  is  the  eighth  case,  \vherein  the  release  and  confiniui- 

tion  doth  agree :  and  it  is  here  to  be  observed,  that  to  the 
grant  of  the  estate  for  lifey  Littleton  dodi  put  an  attortuneni, 
because  it  is  requisite  (b  1) ;  but  to  the  con6miatioD  to  the 
grantee  of  tlie  rent  to  enlarge  bis  estate,  there  is  none 
necessary,  and  therefore  he  putteth  none :  but  of  this 
more  is  said  in  the  Chapter  of  Attornment,  section  556, 
557  (f1). 

LiITTLETON.  BUT  in  the  case  aforesaid,  where  a  man  grants  a  rtnt* 
[beet.  550. 308  b.]  charge  to  another  for  term  of  life,  if  he  will  that  the  grantee 

should  have  an  estate  in  tail,  or  in  fee,  it  behoveth  that  the 
deed  of  grant  of  the  rent-charge  for  term  of  life  he  sur- 
rendered or  cancelled,  and  then  to  make  a  new  deed  of 
the  like  rent-charge,  to  have  and  perceive  to  the  grantee 
in  tail  or  in  fee,  Sfc.  £z  paucis  (29)  plurima  concipit  ia- 
genium. 

308  b.  "  Surrendered  or  cancelled!*    Note,  by  cancellation  of 

(Cro.  Car.  399.  Ante,  ^^  ^^^^  ^^  ^^°^  which  lieth  only  in  grant  ceaseth  (as  here 
148a.  s«5b.    10  Rep.  jt  appeareth)  as  well  as  by  the  surrender  (o  1).    And  the  rea- 

66.     Plowcl.  237  a.  trr  /  j  v        / 

Post,  333.    1  Vent. 

S97*)  (^7)  restate,  added  L.  and  M.  (S8)  plurima  concipit  ingeniMM" 

dietis,  Sec.  L.  and  M. 

(E 1)  That  18,  at  common  law,  before  the  4  &  5  Ann.  c.  16.— {£<f.] 

(F  1)  Ante, p.367— 370.— [Ed.] 

<G  1)  Since  tlie  Statute  of  Frauds,  29  Car.  s.  c.  S.  s.  3.  the  mere  can- 
cellation of  an  instrument  will  not  defeat  the  estate  created  by  it.  See  Mae 
Gennis  t.  M*CuUough,  Gilb.  £q.  Rep.  235.  Roe  v.  Arckhiskap  •/  IViL', 
6  East.  86.  £t  vid.  Leach  v.  Leach,  2  Cb.  Rep.  52.  And  even  if  the  in- 
fetrument  would  from  its  nature  be  revocable  b^  cancellation,  yet  if  the 
cancellation  be  made  through  a  mistake  in  fact,  or  even,  it  is  said, 
through  a  mistake  in  law,  the  mistake  will  annul  the  cancellation.  Pemtt 
V.  Peri-otty  14  £a«t.  4'J3.  Sngd.  Pow.  393.  Cancellation,  however,  de- 
stroys  a  will  executed  under  a  power.  Id.  321.  It  may  be  further  ob- 
served, that  if  an  instrument  tie  altered  bv  razure  or  otherwise  io  a 
material  part  by  the  person  for  whose  benent  it  was  intended,  the  deed 
becomes  absolutelv  void.  Whdpdak^s  case,  5  Co.  119  a.  But  though  it 
was  formerly  held,  that  a  razure  by  a  stranger  would  have  the  Mine 
operation  {PigotVs  case,  It  Co.  117  a.),  it  is  now  settled  that  an  altcratioa 
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SOD  wherefore  (if  the  grantor  make  a  new  grant  of  the  rent, 
and  not  enlarge  it  by  way  of  confirmatioDy  as  IJttleton  must 
be  intended)  the  deed  should  be  surrendered  or  cancelled,  is, 
kst  the  grantor  should  be  doubly  charged,  viz.  with  the  old 
grant  for  life,  and  with  tlie  new  grant  in  fee ;  or,  as  hath 
been  said,  the  grantor  may  grant  to  the  grantee  for  life  and 
his  heirs,  that  he  and  his  heirs  shall  distrain  for  the  rent,  &c. 
and  this  shall  amount  to  a  new  grant,  and  yet  amount  to 
no  double  charge^  whereof  you  may  see  before  in  the  Chap- 
ter of  Rents. 

ALSO,  if  my  disseisor  granteth  to  one  a  rent-charge  out    LITTLETON 
of  the  land  whereof  he  disseised  me,  and  I  rehearsing  the  [Sect.  527.  300  a.] 
said  srant  confirm  the  same  srant,  and  all  that  which  is  ^'  ConfirmatUm  qf  a 

.,.,.,  ,      /%        r  rent-charge  not  acoU^ 

comprised   wttnm  the  same  grant,  and  ajter  1  enter  upon  ed,  thovffh  nu  e^tau 
the  disseisor;  quaere,  in  this  case,  if  the  land  be  discharged  of  Te^iOrt^^a^sVMt^d, 
the  rent  or  no  (SO).  *y  1^  '"^1^  <^  '*« 

'  conju'ttuft; 

Thb  is  the  fifth  case,  wherein  the  release  and  confirmation  500  a* 

do  differ ;  for  a  release  to  the  grantee  in  this  case  (m)  were  (m)  n  H.  r.  sa. 
void.    It  is  holden  by  some  authority  since  liltleton  wrote,  Anne  iviayow'Kcase. 
that  the  disseisee  after  his  re-entry  shall  not  avoid  the  rent-  ^      *'  ^^' 
charge  against  his  own  confirmation:   and  there  a  general 
rule  is  taken,  that  such  a  thing  as  I  may  defeat  by  my  entry, 
I  may  make  good  by  my  confirmation. 

If  the  feoflfee  upon  condition  grant  a  rent-charge  in  fee,  lib.  i.  fol.  147,  i48« 
and  the  feoffor  conBrmeth  it,   and    after  the  condition    is  ^Post,  sect.  5^9.) 
broken,  and  the  feoffor  enter,  he  shall  not  avoid  the  rent- 
charge.     And  so  it  is,  if  tlie  heir  of  the  disseisor  grant  a  rent-  <>'*  h  *"  rcdnery  ta ' 
,  .       .  .  .  an  action. 

charge^  and  the  disseisee  confiruieth  it,  and  after  recover  the 

land,  he  shall  not  avoid  the  rent(H  1) ;  and  yet  in  neither  of 

(30)  Sfc.  added  in  L.  and  M.  and  Rob. 

by  a  stranger,  witliout  the  privity  or  consent  of  the  party  interested,  wiU 
not  avoid  an  instrument,  no  more  than  if  it  had  been  obliterated  or  can- 
celled by  mistalcc.  Henfree  v.  Bnmley^  6  East.  310.  French  v.  Pattm^ 
9  East.  351.  See  further  as  to  rasure  and  alteration  of  deeds,  Vin.  Abr. 
FaitSyT.  U.  U.  S.  X.  X.  Z.  1  Wood's  Conv.  808, 809.  and  the  books  cite<l 
a»»te,  p.  23f ,  «33.  n.  (13).— i;Ed.] 

( H  1)  The  confirmation,  in  the  above  instances,  is  good,  though  the 
estate  is  gone,  out  of  which  tlic  grant  contirmed  was  derived ;  for  bince 
the  disseisee  has  consented  to  the  estate  which  has  a  being  from  the  dis- 
•^eisor  or  disseisor's  heir,  he  cannot  afterwards  destroy  it.  Gilb.  Ten.  79. 
So  if  the  mortgagee  makes  a  lease  for  year:^,  and  the  mortgagor  coufjrai^ 
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these  cases  his  entry  was  coBgeaUe  at  the  tkne  of  his  coa* 
firmation* 

LITTLETON.  ALSO,  if  there  be  lord  dni'ienant,  (SS)  albeii  the  kfd 
[Sect.  535.  304  b.]  confirm  the  estate  which  the  tetmni  hath  in  theJenemeiUs,  yet 
6.  /-'•Jl^'Tf^^  ^?^-     the  mglnonf  remaineth  entire  to  the  •hrd  a$  ii  was  before. 

not  gtee  duitnet  rtghU.  o       J^  ^ 

On  cot^trmaiiom  hg  the  Urd  ^f  the  eettde  uf  ku  temnif  yd  the  9eignMy  retiuim* 
(Sid.  175,  176.)    (Doc.  PUu  70.  118.  136.  158.  S54.)    (11  Rep.  52  a.) 

♦305  a, 

LITTLETON.  I^  the  same  manner  it  is,  if  a  man  hath  a  rent-charoe 
[Sect.  536.  305  a.]  out  of  certain  land,  and  he  confirm  the  estate  which  the  ie- 

jir^ioH  ^A? e^ote*  ^^^^  ^^^^  ^^  ^^  land,  yet  the  rent^harge  remaineth  to  the 
qf  the  tcnMt,  hy  the      confirmor. 

grantee  qf  a  retU-  *^ 

charge,  w  comnum,  yet  the  rent-charge^  er  eommmi,  remains. 


LITTLETON.        IN  the  same  manner  it  is,  if  a  man  hath  common  oj 
[Sect.  537.  305  a.]  tnre  in  (35)  other  land,  if  he  eonfirm  the  esttae  of  the  tenest 

of  the  land,  nothing  shall  pass  from  him  of  his  commm; 

but  notwithstanding  this,  the  common  thall  remain  to  him,  at 

ii  was  before. 

305  8.  Here  is  the  sisth  case,  wherein  the  release  and  confinnatioB 

^of^^^^^^   do  differ;  for  by  the  release,  the  seignory,  rent-chaige,  oi 

common,  are  extinct  (i  1).     And  so  these  three  sections  be 


(as)  fli€tgiM-i-e»,  L.*  and  M.  and         (as)  cm-^mi,  L.  sod  M.  aadRflb. 
Roh. 

"-'  ■-■- -  — -^--^  -     --        

it,  and  afterwards  the  condition  is  performed,  the  lease  sball  wA  be 
avoided.  EngMUld't  caee,  7  Co.  14  a.  8o  tenant  in  tail  makes  i  Icue 
for  life,  now  hehatb  gained  a  new  fee  by  wn>n«,  and  afteiwwds  ht^  fiaots 
a  rent-charge,  or  makes  a  lease  for  years,  and  afterwards  tenant  ror  life 
dies,  he  shall  not  avoid  his  charge  or  lease,  although  he  be  in  of  another 
estate,  because  he  had  ■  defeasible  possession  and  ancient  right,  the 
which,  if  they  be  in  several  hands,  should  be  good,  as  the  lease  of  we 
and  the  confinnatton  of  the  other;  and  being  in  one  band  shall  be  sf 
much  in  judgment  of  law.  Ibid.  Et  vid.  Moor.  3^5.  Poph.50.  iCo. 
147  b.  Bro.  Condition  249.  9  Rol.  Rep.  SSO.  P<^  34da.  Upoo  the 
principle  above-mentioned,  if  lessee  for  ufB  gnmts  a  rent  in  ice.  and  the 
lessor  coniimu  it,  the  renf  remains,  though  the  estate  for  life  oe  deter- 
mined. Supra,  sect.  529.  p.  527.  1  Kol.  Abr.  483.  So  if  lessee  for  life 
upon  condition  grants  a  rent,  whieb  the  lessor  condnns,  and  aflerwtnb 
enters  for  the  condition  broken,  yet  the  rent  remains.  Sup^  dOO  a.  p.  541. 
But  if  the  person  who  confirmed  had  only  a  particnlar  estate,  hu  con* 
firmation  determines  with  his  estate :  as  ff  a  patron,  being  only  teoant 
for  the  life  of  B.,  confirmed  a  lease  of  the  parson,  the  confirmation  de- 
termined when  B.  died.    S  Rol.  Abr.  9.— [£if.] 

(1 1)  The  ford  by  his  confirmation  strengthens  or  established  the  estate 
which  the  tenant  already  had,  but  he  does  not  pass  Us  right  to  the  seig- 
nory, because  the  confirmation  or  assent  to  that  estate  cannot  be  inter- 
preted to  p«ss  that  other  distinct  right  which  is  in  him,  since  the  anent  to 
one  estate  is  no  reason  to  conclude  that  he  has  parted  with  die  other; 
but  if  he  had  released  all  his  right,  he  had  thereby  extinguished  his  seiz- 
nory,  because  by  such  remitting  his  right,  he  cottld  not  have  dcffitBdcd 
snythmg.    GUb.  Ten.  79, 80.-{£tf.] 
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evident,  itfid  need  UQ  explioationi  saving  that  tome  do  gather 
upon  these  two  last  sectionsy  and  the  next  ensuing,  that  a  man 
cannot  abridge  a  rent^^rbarge  or  common  of  pasture  by  a  con- 
firnatiouji  as  be  may  do  a  sent-serviee  in  respect  of  the  prW 
vity  between  the  lord  and  tenao^  so  as  (say  they)  a  Hmme 
uuy  be  abridged  by  a  confirmalioii,  but  not  a  reot-charge 
or  common :  and  therefore  Lktkloft  begianeth  the  next  sec* 
tion  with  an  adverb  adversative,  viz.  (but),  &c.  But  a 
man  may  release  part  ol  bis  reni-ehaige,  ov  coramon» 
&c.  (K  1). 

If  the  disseisee  and  a  stranger  dissme  the  hdv  of  the  dis-  ogg  b. 

seisor,  and  the  disseisee  confirm  the  estate  of  hia  companiony  ]^o?ex{^^i^uri^U 
this  shall  not  eztinguiab  his  right  that  was  suspended :  so  as  in  auspcnce. 
if  the  heir  of  the  disseisor  re-euter^  the  righl  of  the  disseisee 
is  revived.  And  sc;^  it  is^  if  the  grantee  of  a  rent-chsrge^ 
and  an  estmnger  disseise  the  tenant  of  the  land^  and  the 
grantee  confirm  the  estate  of  his  companion,  the  leuant  of 
the  land  re-enter,  the  rent  is  revived;  for  the  confirmalioo 
extended  not  to  the  rent  suspended ;  otherwise  it  is  of  a 
release  in  both,  cases. 

BUT  if  there  6«  lord  and  temnt,  takich  tenaai  holdetb   LITTLETOTT. 
of  his  lord  by  the  servke  of  jkaily  and  20  9killing9  rant,  if  [Sect.  538.  305  a.] 
the  lord  by  his  deed  confirm  the  estate  of  the  tenant,  to  hold  li!^lrdtM!^^A 
by  12  pence,  or  bu.  a  penny,  or  bu  a  hal/pennui  in  this  case  'A^*  ^ireice*  may  be 
the  tenant  ts  discharged  of  all  the  other  servues,  and  shall  tUes  cannot  be  re- 
render  nothing  to  the  lord,  but  that  which  is  comprised  in  the  ' 
same  confirmation. 

"  And  shall  render  nothing  to  the  lord,  but  that  tdiich  is  305  h. 

comprised,  Sfc.'*     Which  words  are  tlius  to  be  understood  ;  40  e.  3*  1*1.47,48.  * 
that  the  tenant  shall  not  render  any  more  rent  or  annual  aer-  V]  „  ^;  ^?*  ^^  '^^^'  ^* 

^  14!  il.'L  o. 

Vice  to  the  lord  than  is  contained  in  the  deed;  but  other 
things  notwithstanding  the  said  confirmation  tlio  tenant  shall 
yield  to  the  lord,  as  relief,  aide  pur  file  marier,  and  aide  pur 
faire  fitz  chivaler,  because  these  are  incidents  to  the  tenure 


(^1)  So  a  confirmation  does  not  give  any  coUateral  qualities:  and 
therefore,  if  an  hnabsiDd  alone  levies  a  fine,  where  Imsbond  and  wife  are 
Wised  in  special  tail,  remainder  to  the  husband  in  fee,  and  the  con  usee 
confirms  the  esute  o£  the  wife  ;  this  does  not  make  her  estate  descendible 
to  the  issue,  who  are  barred  by  the  fine.  9  Co.  142.  3  Com.  Dig.  Coa- 
firmaUon  (D.  g.).-^^^.] 
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that  remaiHi    tnd  shall  not  be  discharged  without  special 

words,  by  the  general  words  of  all  other  actions,  services, 

(Ante,  76a.)        and  demands.  And  so  if  a  man  hold  of  me  by  knight-service, 

rent,  suit,  &c.  and  I  release  t9  him  all  my  right  io  the 
seignory,  excepting  the  tenure  by  knight-service,  or  coofirm 
hb  estate  to  hold  of  me  by  knight-service  only  for  all  manner 
of  services,  exactions,  and  demands ;  yet  shall  the  lord  hare 
ward,  marriage,  relief,  aide  pur  file  marier^  et  pur  f aire  ftz 
ehioaler,  for  these  be  incidents  to  the  tenure  that  remain. 
But  it  is  holden,  that  if  a  man  make  a  gift  in  tail  by  deed, 
reserving  two  shillings  rent  a  luy  et  ses  heires  pro  omnUms  d 
omnimodis  servitiis,  exactionibus  secularibus,  et  cunctis  ie- 
13  R.  2.  tit.  Avowrie  mandisy  if  the  donee  die  his  heir  of  full  age,  the  donor  shall 
Yiuk.  ^^^^  BO  relief,  because  in  the  original  deed  of  the  gift  in  tail 

it  is  expressly  limited,  that  by  the  service  of  two  shillings 

rent  he  shall  be  quit  of  all  demands  (and  relief  lieth  in  de- 

(Ante,  23  a.)        mand);  and  by  reason  of  those  words,  say  they,  there  cannot 

any  relief  become  due ;  but  some  do  hold  the  contrary  in  that 
case. 

305  a.  And  the  reason  wherefore  no  service  of  another  can  be 

^6  Ass^'  ^*'  e^kliz.    '■^served  upon  the  confirmation  is,  because  as  long  as  the 
Dier  S30b.   7  E.  4^    state  of  the  land  continueth,  it  cannot  by  the  confirmation  of 

»5a.     21 E.  4.  62.  .,,.,,.,      '  /         _,  ..  •       • 

per  Brian.   10  £.  3.    the  lord  be  charged  with  any  new  semce.    So  as  it  »  evh 

r9Rep?'39.)  ^^'        ^^"^  ^^^  ^^  ^^^  ^y  ^  confirmation  may  diminish  and 

abridge  the  services,  but  to  reserve  upon  the  confirmatioD 
new  services  he  cannot,  so  long  as  the  former  estate  in  the 
tenancy  continueth. 

Ptmij/neee9tanfioa       And  as,  where  a  confirmation  doth  ^enlarge  an  estate  in 
urvictM.  land,  there  ought  to  be  privity,  as  hath  been  said ;  so  regu- 

505  b.  larly,  where  a  confirmation  doth  abridge  services,  there  ought 

to  be  privity  also. 

la^*  ^'  ^^*   t«E.  3.       And  therefore  here  Littleton  putteth  his  case  of  lord  and 

tenant,  between  whom  there  is  privity.  And  therefore  if 
there  be  lord,  mesne,  and  tenant,  the  lord  cannot  confinn 
the  estate  of  the  tenant,  to  hold  of  him  by  lesser  services, 
but  this  is  void,  for  that  there  is  no  privity  between  then); 
and  a  confirmation  cannot  make  such  an  alteration  of  t^ 
Bures. 
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And  the  case  in  4  E.  3.  maketh  nothing  against  this  opU         4  £*  3.  ;9. 
nion ;  for  there  the  case  in  substance  is  this  :  John  de  Bon- 
vile  held  certain  lands  of  Ralfe  Vernon,  and  before  the  sta- 
tute of  quia  emptores  terrammj  levied  a  fine  of  the  same 
lands  to  the  abbot  of  Cogsall  and  his  successors,  to  hold  of 
tbe  chief  lord  (which  was  Kalfe  Vernon)  by  the  services  due 
and  accustomed.    Ralfe  Vernon  made  a  charter  to  the  said 
abbot  in  these  words :  Concessi  etiam  eidem  abbati  et  success 
soribus  suis  relaxavi  et  quietum  clamavi  Mum  jtis,  Sfc.  quod 
habeo,  tel  potero  habere  in  omnibus  tenementis  qua  idem 
abbas  habet  de  dono  Johafinis  de  Bonville^  tenendum  de  me 
et  hteredibui  meis  in  puram  et  perpttuam  eleemosinam ;  and 
adjudged,  that  it  was  a  good  tenure  in  frankalmoign  :  which 
case  proveth  nothing  that  the  lord  paramount  may  by  hi^  con- 
firmation to  the  tenant  peravail  extinct  the  mesnalty  (as  it  is 
abridged  by  Master  Fitzberbert  in  tbe  title  of  Confirmation, 
pi.  21. )y  for  the  immediate  loid  did  there  make  the  said  char- 
ter, and  not  any  lord  paramount.    (And  tlierefore  it  is  ever 
good  to  rely  upon  the  book  at  large,  for  many  times  compen- 
dia sunt  dispendiOf  and  melius  est  petere  fontes,  quam  sectari 
rivuios).    And  of  this  opinion  was  Master  Plowden  upoa 
good  advisement  and  consideration. 

And  here  is  the  seventh  case,  wherein  the  release  and  con-  *  E-  5- 1^-   ^  ^'  ?•  t 

£         .  ,  ...    •  ■  1«E.  4.  11.    IrtE.  J. 

imnation  doth  agree;    for  if  there  be  lord  and  tenant  by  Fines 4.    6£}if. 

fealty  and  twenty  shillings  rent,  the  lord   may  release  all  his     ^^^    ■  * 

right  in  the  seignory  or  in  the  tenancy,  saving  fealty  and  ten 

shillings  rent;  but  he  cannot  save  a  pew  kind  of  service,  for 

hfi  may  as  well  abridge  his  services  upon  a  release  9s  upon 

a  confirmation.     And  as  there  is  required  privity  when  the 

lord  abridgeth  the  services  of  his  tenant  by  his  coiifiru  a- 

tion;  so  must  there  he  also,  when  the  lord  by  his  release 

abridgeth  the  services  of  his  tenant.     And  therefore  the  lord 

paramount  cannot  release  to  the  tenant  peravail  saving  to 

him  part  of  bis  services  (l  1):  but  the  savins  in  that  case  is        (AnU*,  47  a.) 

>o;d(Mi).  ^  ^' 

'I  .■     .  ■ 

(L  i)  That  a  saving  in  an  act  pf  parliament,  whicfi  is  repugnant  to  the 
pody  of  the  act,  is  void,  see  Ho«vd.  Com.  6f>3 ;  as  where  the  supposed  at- 
taiudcr  of  tlie  Duke  of  Norfolk  was  by  act  of  parliauient,  i  IMai  y,  declared 
^  be  void  and  null  ub  initio^  saving  the  estates  and  leasts  made  bv  kiLg 
rAw,  6.  that  saving  was  void  ;  for  when  tbe  attainder  was  declared  to  he 
yoid,  the  said  saving  was  against  the  body  of  the  act,  and  tiieicfuie  void^ 
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LITTLETON.        BUT  if  the  lord  will  by  Itis  deed  of  confirmati<m,  that  the 
[Sect. 539.  305  b.]  tenant  in  this  case  shall  t/ield*to  him  a  hawk  or  aroseyearlg 
^  *•  at  such  a  feast,  Sfc.  this  (34)  confirmation  is  void,  because  k 

reserveth  to  him  a  new  thing  which  was  not  parcel  of  his  ser- 
vices before  the  confirmation:  and  so  the  lord  mayweU  bf 
such  confirmation  abridge  the  services  (35)  by  which  the  tt* 
,  nant  holdeth  of  him,  6|i/  he  cannoi  reserve  to  him  nea  xr- 
vices  (n  1). 

306  a.  This  upon  that  which  hath  been  said  before  in  die  next 

preceding  section  is  evident,  and  n«edeth  no  further  expli- 
cation. 

LITTLETON.        ALSO,  if  there  be  lord,  (36)  mesne,  and  tenant,  and  tin 
[Sect.  540.  306  a.]  tenant  is  an  abbot,  that  holdeth  of  the  mesne  by  certaiH$er* 

vices  yearly,  the  which  hath  no  cause  (37)  to  have  acquit* 
tance  against  his  mesne,  for  to  bring  a  writ  of  mesne,  (Sd)l;c, 
in  this  case,  if  the  mesne  confirm  the  estate  thai  the  eUd 
hath  in  the  land,  to  have  and  to  hold  the  land  unto  him  ani 
bis  successors  in  frankalmoign,  or  free  alms,  tfc,  in  tUt  cm 
this  cofffirmAtion  is  good,  and  then  the  abbot  holdeth  of  ik 
mesne  in  frankalmoign.  And  the  cause  is,  for  that  no  new 
service  is  reserved,  for  all  the  services  specially  specified  ht 
extinct,  and  no  rent  is  reserved  ($9)  to  the  mesne,  but  {40)  the 
s^bboi  shall  hold  the  land  qf  him  as  it  (41)  tpos  before  ik 

(34)  amflrmaiumf-'^eievaeiim,  L.  (38)  8^.  not  in  L.  aod  M.  dot 
^nd  M^,  and  Rob.  Boh. 

(35)  per  aueux  le  tenmU  titnt  de  (39)  al  mitne^  not  in  L.  vbA  M. 
htyy  not  in  L.  and  M.  nor  Roh.  nor  Roh. 

{^6)  mesne-'-mesme,  L.  and  M.         (40)  oae,  not  in  L.  and  M. 
but  not  in  Roh.  (41)  ft— <t  fact,  L.  and  M.  and  Rot 


and 


(37)  per  CMS,  ^dded  L.  and  M. 


1  Co.  47  a.  That  a  saving  will  serve  for  any  thin^  that  is  fanplied  ini 
jadcraenty  but  not  against  an  express  judgment ;  see  3  Inst  47.— {E^] 

(Ml)  Bnt  in  the  case  of  lord,  mesne,  and  tenant,  if  the  lord coofinsed 
the  estate  of  the  mesne  to  hold  bv  less  services,  it  was  good,  for  he «« 
in  possession  of  the  mesnalty,  and  there  was  a  priority  between  tbeo. 
Bro.  Confirmation,  pi.  8.    6  Vin.  Abr.  399.  Confirmation  (E.  a.)-{fi<*] 

(^J  1)  The  lord  may  abridge  the  services  of  his  tenant  by  his  coofiiB>* 
tion,  bnt  he  cannot  enlarge  them  or  create  new  services ;  for  when  be  bai 
confirmed  tiie  estate  by  lesser  services,  he  has  granted  to  the  tensst 
the  services  that  are  over  and  above  what  was  specified  in  the  coofinpi- 
tion:  because  confirming  the  estate  to  hold  by  lesser  services,  is,  by  in- 
plication,  a  grant  or  release  of  the  rest ;  for  he  could  not  hold  by  lesser 
services,  unless  the  rest  were  released,  see  Doe,  d.  Reay  v.  HuMtingtvi, 
4  East.  271 ;  but  if  he  confirms  to  hold  by  greater  or  new  services,  tliis 
is  void,  because  this  does  not  amount  to  a  new  grant  from  the  lord.  Gilb. 
Ten.  80.— [£(f.J 
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confirmation ;  for  he  that  holdeth  in  frankalmoign  ought  to 
do  no  bodily  service ;  so  that  (4^)  by  such  confirmation  it  ap* 
peareth,  the  mesne  shall  not  reserve  unto  him  any  new  ser* 
vice,  but  that  the  lands  shall  be  holden  of  him  as  it  was  be- 
fore. And  in  this  *case  the  abbot  shall  have  a  writ  ofmesiie,  *306  b. 
if  he  be  distrained  in  his  default,  by  force  of  the  said 
confirmation,  where  per  case  he  might  not  have  (44)  such  a 
writ  before* 

Here  our  author  having  seen  the  former  books  puttetli  506  b. 

bis  case,  that  the  mesne  maketh  the  confirmation  to  hold  in  ?.^'?:^?-    ?^,?*A 

'    ^  15  b.  the  Lord  Wake's 

frankalmoign,  and  not  the  lord  paramount.  (^ase.   lo  R.  3.  5. 

15  E.  3.  Confinuat.  8. 

*'  Jnd  in  this  case  the  abbot  shall  have  a  writ  of  mesne.**  4  E.  3.  19,  «o. 
Here  it  is  to  be  noted^  that  upon  a  confirmation  to  hold  in  ^'k!'^'s5^^3\E,.\. 
freealmoirn  there  lieth  a  writ  of  mesne,  albeit  the  cause  of  Mesne  55.    11  E.  3. 

.        *      .       ^         ,  .  .       '  .  Avowrie  100,  «« E.  3. 

acquittal  begin  after  the  seignor.    And  so  upon  such  a  con-  18  b.    30  K.  3.  i3. 

firmation  the  tenant  shall  have,  contra  for  mam  feoffamenti.       (9  f^Jp!'  130.^^  ^ 

ALSO,  if  I  be  seised  of  a  villain,  as  of  a  villein  in  gross,    LITTLETON. 
and  another  taketh  him  out  of  my  possession,  claiming  him  [Sect.  541.  ^06  b.] 
to  be  his  villain  (44)  there  where  he  hath  no  right  to  have  him  9.  Confirmatton  <•/  a 

,...  i.j  f-fi     ^*^  estate,  1$  void. ^ 

as  hts  villain,  and  after  I  confirm  to  him  the  estate  which  he  mure  a  person  takes 
hath  in  my  villain,  tlUs  confirmation  seemeth  to  be  void,  for  from  his  ltwner!\^H^ 
that  none  may  have  possession  of  a  man  as  of  a  villain  in  -^^^^^ I^J^^^^^ 
gross,  but  he  which  hath  right  to  have  him  as  his  villain  in  void, 
gross.    And  so  inasmuch  as  he,  to  whom  the  confirmation 
tpas  made,  was  not  seised  of  him  as  of  his  villain  at  the 
time  of  the  confirmation  made,  such  cotifirmation  is  void. 

Here  is  to  be  observed  a  diversity  between  the  custody  of  306  b. 

the  body  of  a  ward  within  age,  and  a  right  of  inheritance  in  ^j^^  ^^^^^  ^9    Regis* 
tlie  body  of  a  villain  in  gross ;  for  a  man  may  be  put  out  of  trumiot.    1  H.  6. 
possession  of  the  custody  of  his  ward,  but  not  of  his  villain 
in  gross,  no  more  than  a  man  can  be  of  his  prtsouer  which 
he  hath  taken  in  war. 

Also  of  thinffs  that  are  in  eraiit,  as  rents,  commons,  and        (Post,  323  a.) 
,v    ,.,       .    .     ®    ,       ,      .         r    .  i_    V      i_        HI      Brooke,  tit.  Frojiertfa 

tne  like,  it  is  at  the  election  of  the  party  whether  he  will  be  33.    (Sect.  >89,  590, 

591.) 
(4t)  tpu^  not  In  L.  aod  M.  nor         (44)  la  ou  il  n^otoit  omcvm  droit 
'^^h*  d'ater  Iiiy  cotM^  son  vilUine,  not  In 

(43)  un-^tiel,  L.  and  M.  and  Roh.      L.  and  M.  nor  Koli. 
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disseised  of  them  or  no,  as  shall  be  said  after  in  his  proper 

place.     But  of  a  villain  in  gross,  he  cannot  at  all  be  dissdsed 

(fli)  Bracton,  lib. «.      (n)  Non  valet  confirmatio  rdsi  ille  aid  confirmat  sit  in  noy 

39  b.    24  L.  3.  tit.  .  .        ...  J      y-     •  J  i  .  ^         .  •      •        1 

Discont  16.  4^  C.  s.  Bessiouc  rei  vet  juris  unde  jieri  debet  confirmatio,  c^  eoam 
43  E.3.4.*  9E.4. 38.  ^^^^  "'*'  *'^«  cui  confirmattofit,  sit  in  possessione. 

Dler.    io'eHz. 
Growche'6  case. 

Die^nity  herein  in  the      And  materially  doth  Littleton  put  his  case  of  a  villain  io 

cau  of  a  vUiain  regoT"  />        /•        mi  •  i  i      i      ■         i 

4ant  to  a  manor;  gross ;  for  of  a  villam  regardant  to  a  manor,  the  lord  maybe 

put  out  of  possession ;  for  by  putting  him  out  of  possessioQ 
of  tlie  manor,  which  is  the  principal,  he  may  likewise  be  put 
out  of  possession  of  the  villain  regardant,  which  is  but  acces- 
sory. And  by  the  recovery  of  the  manor  the  villain  b  reco- 
vered. But  if  another  doth  take  away  my  villain  in  gross  or 
regardant,  he  gaineth  no  possession  of  him.  And  this  doth 
well  appear  by  the  writ  of  natix)o  habendo,  for  that  writ  is 
not  brought  against  any  person  in  certain,  (because  no  maa 
i^^^sos^)       ♦can  gain  the  possession  of  him).     But  the  writ  is  to  this 

effect :  Rex  vid  salutem.  Pradpimus  tibi,  quod  jvaHi  d 
sine  dilatione  hiAere  facias  A.  B,  nativum  etjugitivumsumt 
Sfc*  ubicunque  inventus  Jiurit,  S^c.  etprohibemus  super  fom- 
facturam  nostram  ne  quis  eum  injusti  diteneat ;  so  as  detain 
him  one  may,  but  to  possess  himself  of  him,  and  to  dispos- 
sess the  lord,  he  cannot. 

And  if  a  man  might  have  been  dispossessed  of  a  villain  in 
gross,  or  of  a  villain  regardant,  (unless  he  be  dispossessed  of 
the  manor  also,  as  hath  been  said),  the  law  would  have  given 
a  remedy  against  the  wrong-doer,  as  the  law  doth  in  the  caw 
of  a  ward. 

(o)  BractoD,  fol.  «43.       Now,  seeing  it  doth  appear  by  our  books  (o),  (and  bj 

(5  Rep.'  It  b.   Ante,   Littleton  himself  by  implication,  speaking  only  of  a  villain  io 

'^  gross)  that  if  a  man  be  disseised  of  the  manor  whereunto  the 

villain  is  regardant,  he  is  out  of  possession  of  hia  villain,  and 

so  an  advowson  appendant,  and  the  like.     Hereby  (Littletoo 

putting  his  case  of  a  villain  in  gross)  and  by  divers  autho- 

(*)9E.  4. 33.  3H.4.  rities  a  point  controverted  in  our  books  (*)  is  resolved,  tIz. 

16  £.  3.  Quar.  Imp.    ^^^  ^V  ^^  grant  of  the  manor  without  saying  cum  pertinaitiUt 

t55'    19  h'  6*  33^*^'  ^^^  villain  regardant,  advowson  appendant,  and  the  like,  do 

«1  fl.  6.  9.'  33  H.  6.  S3.    6  H.  7.  36.  38.     10  H.  7.  9.     F.  N.  B.  33.  9.    «2  H.  6.  35. 

fer  Moyle.     30  E.  S.  Ji,     39  E.  3.  21.     43  £.  3.  12.     (Plowd.  S(56  a.     Ante,  IfS  U 
'oit,  349  b.  363  b.) 
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pass ;  for  if  the  disseisor  shall  gain  them  as  incidents  to  the 

manor,  whose  estate  is  wrongful,  i  multo  fortiori  the  feoffee, 

who  Cometh  to  his  estate  by  lawful  conveyance,  shall  have 

tliem  as  incidents.     But  where  the  entry  of  the  disseisee  is 

lawful,  be  may  seise  the  villain  regardant,  or  present  to  the 

advowson,  &c.  before  he  enter  into  the  manor :  other\i'isc  it 

is  where  his  entry  is  not  lawful;  and  so  are  the  ancient  au-  (p)  Rmcton,  fol.  t42 

thors  (p)  to  be  intended  (o  1 ).  H'^-  ® ""^»»  ^*^^  ^*^' 

BUT  in  this  case,  if  these  words  were  in  the  deed(45),  S^c.   LITTLETOX. 
Sciatis  me  dedisse  et  concessisse  (46)  tali,  &c.  talem  villanum  [Sect.  542.  307  a.] 
meum,  this  is  good;  but  this  shall  enure  by  force  and  way  of  amfimuuion  itmres  by 
grants  and  not  by  way  of  confirmcUion,  Sfc.  "'"^  qf  grant. 

Here  it  is  to  be  observed,  that  a  man  hath  an  inheritance  507  a« 

in  a  villain,  whereof  the  wife  of  the  lord  shall  be  endowed,  ^^  l\   ^'  ^'^* 
as  hath  been  said ;  for  in  him  a  man  may  have  an  estate  in  fee 
or  fee-tail  for  life  or  years.     And  therefore  Littleton  is  here  u  £.  3.  DUcont  1& 
to  be  understood,  that  in  the  grant  there  were  these  words 
(his  heirs)  or  else  nothing  passed  but  for  life,  as  of  other 
things  that  lie  in  grant. 

JND  (47)  sometimes  these  verbs  dedi  et  concessi  shall   LITTLETON. 
enure  by  way  of  extinguishment  of  the  thing  given  or  granted;  [Sect.  543.  307  a.  J 
as  if  a  tenant  hold  of  his  lord  by  certain  rent,  and  the  lord 
grant  by  his  deed  to  the  tenant  and  his  heirs  the  rent,  S^c.  this 
shall  enure  to  the  tenant  by  way  of  extinguishment,  for  by 
this  grant  the  rent  is  extinct,  Sfc. 

And  this  grant  of  the  rent  shall  enure  by  way  of  release.      ^  ^  ^  ^7  a. 

®  "^        "^  S  E.  3. 12.  &  3  Asa.  7. 

IN  the  same  manner  it  if  (48),  where  one  hath  a  rent^    LITTLETON. 
charge  out  of  certain  land,  and  he  grant  to  the  tenant  of  the  [Sect.  544. 307  b.j 
land  the  rent-charge,  Sfc.    And  the  reason  is,  for  that  it  ap- 
peareth,  by  the  words  of  the  grant,  that  the  will  of  the  donor 
it,  that  the  tenatU  shall  have  the  rent,  S^c,    And  inasmuch  as 

(45)  Ifc,  not  in  L.  uid  M.  nor  (47)  £/->if«m,L.andM.aDdRoh. 
Roh.  (48)  un — howte,  L.  and  M.  and 

(46)  talL  not  in  L*  and  M.  nor  Rob. 
Roh/   ^ 

(0 1)  See  ante,  Ut  b.  toI.  1.  p.  S32.-*[£4f.] 
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he  cannot  have  or  perceive  any  rent  out  of  his  own  had, 

m 

therefore  the  deed  shall  be  intended  and  taken  for  the  mod 
advantage  and  avail  for  the  tenant  that  it  may  he  taken^  and 
this  is  by  way  of  extinguishment. 

307  b.  But  if  the  grantee  of  the  rent-charge  granteth  it  to  the  te- 

(Ante  ^80  a.]'      "^"^  ^^  ^^  ^^^  ^^^  ^  Stranger,  it  shall  be  extingubhed  hot 

for  the  moiety :  and  so  it  is  of  a  seignory. 


296  b«  If  the  disseisor  make  a  lease  for  years  to  begin  at  Mi- 

i'l^ef^ylJI^hl^  chaelmas,  and  the  dis^isee  confirm  his  estate,  this  is  vwJ, 
/ore  eniryy  is  void,        because  he  hath  but  interesse  termini,  and  no  estate  in  him, 

4  H.  7.  10.  by  Read.      ,  i:        *•  /     ,  v 

22  £.  4.  36.  whereupon  a  coniirmation  may  enure  (p  1). 

\ 

(Pi)  So  a  confirmation,  made  by  him  who  has  nothing  at  the  timr,  a 
not  good :  as  if  tenant  in  taU  and  the  issae  in  tail  join  in  a  grant  tftbe 
next  avoidance,  and  the  tenant  in  tail  dies,  this  is  not  a  con&natioa  by 
the  issue  in  tail,  for  he  had  nothing  at  the  time.  1  Kol.  Abr.  482.  So  t 
confirmation  shall  not  have  relation  to  the  prejudice  of  another:  as  if  a 
parson  makes  a  lease,  and  afterwards  the  patron  being  bishop  graots  tfae 
next  avoidance  to  A.,  and  it  is  confirmed  by  the  dean  and  ehapter,  ai4 
afterwards  the  lease  is  by  them  confirmed ;  &c  presentee  of  A.snall  iToid 
the  lease,  for  the  grant  to  A.  was  before  the  confinnation  of  the  kur. 
Hob.  7.  So  the  subsequent  presentee  sluUl  avoid  it ;  for  being  avoided 
by  the  presentee  of  A.,  it  shall  be  void  as  to  all  his  aoccesson.  Ibid* 
8  Com.  Dig.  144.  Confirmation  (D.  4.)  (D.  S.y^Ed.} 
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CHAP.  XLir. 

SAME  SUBJECT. 
OF   A   SURRENDER. 


Surrender  (a),  mrsum  reddHio,  properly  is  a  yield-  337 b. 

ing  up  an  estate  for  life,  or  years,  to  him  that  hath  an  iinme*  j|^Jr"  **"  ^  " 

—.__--—-—---—----—---—--------—--.•------.--_—-  (Post,  218  b.    Perk. 

(A)  A  somoder  is  of  a  natare  directly  opposite  to  a  release ;  for  as  ^^'  *  ®®^*  ^^^'  494.) 
that  oprrates  by  the  ^eater  estate  descendine  upon  the  less,  a  surrender 
'  is  the  falling  of  a  less  estate  into  a  greater.    As  a  surrender  is,  generally, 
for  thp  advantage  of  the  surrenderee,  the  law  will  often  presume  his 
assent  to  it;  and  it  has  been  held,  that  a  surrender  immediately  devests 
the  estate  out  of  the  surrenderor,  and  vests  it  in  the  surrenderee ;  for 
this  is  a  conveyance  at  common  law,  to  the  perfection  of  which,  no  other 
act  but  the  bare  grant  is  nec^^iary;  and,  though  it  be  true  that  every 
grant  is  a  contract,  and  there  must  be  an  aclus  contra  actum,  or  a  mutual 
con&ent,  yet  that  consent  is  implied.    A  gift  imports  a  benefit,  and  an 
agsumysit  to  take  a  benefit  may  well  be  presumed  :  and  there  is  the  same 
reason  why  a  surrender  shonld  vest  the  estate  before  notice  or  agreement, 
as  >^hy  a  ^rant  of  goods  should  vest  a  property;  or  sealing  a  bond  to  an- 
other in  his  absence  should  be  the  obligee's  bond  immediately,  without 
notice.    ThompMH  v.  Leach,  2  Salk.  618.    But  the  particular  tenant  can- 
not enforce  the  surrender  upon  the  remainder-man,  who  disagrees  to  it. 
S  Vent.  •^or.    But  if  the  surrenderee  do  oace  agree  to  it,  he  cannot  after- 
wards disagree;    for  his  first  agreement  perfects  the  surrender.    The 
actual  entry  of  the  surrenderee  into  the  land  is  not  necessary.    And  there- 
fore if  tenant  for  life,  or  years,  surrender  to  him  in  reversion  out  of  the 
land,  and  he  agree  to  it,  he  has  the  land  in  him  presently.    And  yet  he 
cannot  bring  an  action  of  trespass  for  any  trespass  done  upon  the  land, 
until  he  lias  made  his  entry,    ahep.  Touch.  507, 308.    The  technical  and 
proper  words  of  a  surrender,  are,  surrender  and  yield  up.    But  any  form 
of  words,  by  which  the  intention  of  the  parties  is  sufficiently  manifested, 
will  operate  as  a  surrender.    Smith  v.  Mapleback,  1 T.  K.  441.    Thus,  if 
a  lessee  for  years  remise,  release,  discharge,  and  for  e\er  quit  claim  to 
his  lessor  all  his  right,  title,  or  interest,  in  or  to  such  lands,  it  will  amount 
to  a  surrender.    Perk.  sect.  607.    So,  if  lessee  for  life  leases  to  the  Lessor 
for  the  life  of  the  lessee,  this  is  a  surrender.    2  Rol.  Abr.  497.    Livery  of 
seisin  is  not  necessary  to  a  surrender,  because  there  is  a  privity  of  estate  > 
between  the  surrenderor  and  surrenderee;  for  the  particular  estate  of 
the  one,  and  the  remainder  of  the  other,  are,  in  fact,  one  and  the  same 
estate ;  and  livery  having  been  once  made  at  the  creation  of  it,  there  can 
he  no  necessity  for  a  second  livery.    2  Bl.  Com.  Sf6.    A  smrrender  might 
formerly  have  been  by  parol;  but  by  the  Statute  of  Frauds,  29  Car.  2. 
c.  3.  it  is  enacted,  that  no  lease,  estate,  or  interest  of  freeliold,  or  term 
of  years,  or  any  uncertain  interest,  not  being  copyhold,  shall  be  surren- 
dered, unless  by  deed  or  note  in  writing,  signed  by  the  party  surrender- 
ing the  same,  or  his  agent  lawfully  authorized  by  writing,  or  by  act  or 
operation  of  taw.    Upon  the  constniction  of  this  statute  it  has  been  held, 
that  a  lease  for  years  cannot  be  surrendered  by  cancelling  the  indenture ; 
because  the  intent  of  the  statute  was  to  take  away  the  manner  they  for- 
meily  had  of  traa^fei  ring  interests  in  lands  by  signs,  symbols,  and  words 
only ;  and  tlierefore  as  livery  of  seisin  on  a  parol  feoffment  was  a  sign  of 
passing  the  freehold,  before  the  statute,  but  is  now  taken  away  by  the 
statute,  so  the  cancelling  of  a  lease  was  a  sign  of  a  surrender,  before 


^^^  OF   A    SUftlfcKNBER.  BOO  it  If. 

diate  estate  in  reversion  or  remainder^  wherein  the  estate  for 
life»  or  years,  maj  drown  by  molual  agreement  between 
them  ?  b). 

*3.S8  a.  *Ndtc,  there  be  three  kind  of  surrenclers,  viz.  a  sarreoder 

twrenAcr!^  '  *  **"'  P^^'P^rly  taken  at  the  comtncin  law,  which  is  here  before  de^ 
(Post,  2i8b.)  scribedj  and  whereof  Littleton  (sect.  636)  speaketh  (c).  Sfr 
]>ier  176.  14  H.  7.  5.  coiid]y,  a  surrender  by  custom  of  lands  holdeu  by  copy,  or  of 
1 1  H*  4^^j/^i2  H.' 4  customary  estates,  whereof  yoii  have  read  before,  sect.  74, 
21.    13  Hi  4.  13.         and  a  surrender  improperly  taken  (as  appears  before,  sect.  550) 

of  a  deed.  And  so  of  a  surrender  of  a  patent,  and  of  a  rcot 
newly  created,  dnd  of  a  fte*simple  to  the  king, 

> 
14  H.  8.  i.'i.,  67  H.  6.      A  surrender  properly  taken  is  of  two  sorts,  viz.  a  surrender 

40  £.  5.  ^4.  '  31  Am.  in  deed,  or  by  express  words^  (whereof  Littleton  (sect.  636), 

26.     £0  K.  3.  6.  «....«___^^_^«««.««««.^.««__^«.^_- 

44  Ass.  3.    35  H.  8.      ------ —---—---^--------— —--—-—-—---—----—-■— -— 

])irr37.    8  Ass.  20.      ^^^  statute,  bnt  is  doW  tak^n  airay,  unless  there  be  a  writing  ncder 
4  iMar.  Dier  1 11.  the  hand  of  the  party.  And  tile  ^ords,  **  by  act  and  opcratioD  of  Uw,*arf 

1 1  £Ii/.  Dier  280.         ]^  ^  con^^triied  a  snrrendcr  in  law,  by  tlie  lakins  a  new  lease,  which  be- 

m%  in  writing:,  is  of  equal  notoriety  with  a  surrender  in  writini;.  jVoffrtti 
v;  MacitUocky  (vilb.  Hep.  ',;36.  Hoe,  d.  Earl  of  BerkfUtf  v.  Arcf^ukof  $f 
York^  6  r.Hst.  86.  I'he  Statute  of  Frauds,  howbver,  docs  not  make  a  (M 
absolutely  necessary  to  a  surrender;  but  a  note  in  writins^  will  have  tbe 
ftime  effect.  Farmer  v.  Rogers,  2  Wils.  27.  Smith  v.  3faplehack,  1  T.  R. 
441.  Bnt  it  iMnst  be  stamped  according  to  the  provisioaa  of  stat.  56  Geo. 3. 
c;  184— [Ed.] 

(H)  To  ni{ik<^  a  sah-^nder  good,  the  person  who  snrrenders  most  be  ia 
posse^ssion;  and  thd  person  to  whom  the  snrrendfer  iS  made,  most  barf « 
greater  estate  immediately  in  rcv^^rsion  or  rfemainder,  in  which  the  cstite 
.Mirrendered  mav  merge :  but  it  Is  immaterial  whether  he  has  it  in  fee,  or 
in  tail,  or  for  life,    g  Itol.  Abr.  494.    So  a  lessee  for  years  maysurrfoiter 
to  him,  who  has  the  reversion  only  for  years,  Hvghm  v.  Rohitkamj  Cro, 
Rliz.  30'^.  Poph.  31.  Bac.  Abr.  tit.  Lea^e  {S.*t.):  tlionuh  the  less^  bf 
for  several  years,  and  the  reversioner  has  it  only  for  one  year,  or  a 
less  term.    Per  Popham  and  Fenner,   Cro.  EH*.  302.    If  a*  lessee  df- 
mives  part  of  his  estate  to  the  lessor,  he  may  surrender  the  otbrr 
p.art;    for  the  reversion   of  that   remains  in  the  lessor.    2  Rol.  Abr. 
49 1.    And  if  a  lessee  for  thirty  years  demi^^es  for  ten  y^nrS,  and  both  the 
1^5>ccs  ioin  in  a  surrender,  it  will  be  good ;  for  it  shall  be  construed  tbe 
surrend(ftr  of  the  lessee  for  thirty  years  tirst,  and  thfen  of  the  lessee  for 
ten  y€ars.    Plowd.  541  a.    So  asnrrender  to  an  infant  will  be  eood ;  for 
his  assent  will  be  presumed  till  a  disagreement  appears.    9  Vent  208. 
Bnt  H  surrender  to  him  who  has  not  any  reversion  in  him,  is  void;  as  if 
a  lessor  for  years,  to  commence  at  Michaelmas,  surrenders  lieforc  Mi- 
chaelmas by  dted,  it  is  void;  for  till  Michaelmas  the  lessor  had  not  any 
rrversioii,  in  which  it  could  mcrce.    Infra,  338  a.    And  a  snrrender  cao- 
BOt  be  made,  if  th6  i-ev^rsion  or  remainder  be  not  immediate ;  as  if  le»« 
for  thirty  yeatrs  teases  to  B.  for  ten  years,  B.  cannot  snrrender  to  the  first 
lessor,  l^lowd  541  a :  or  if  a  statute  be  acknowledged  to  A.  and  another 
to  B.,  and  a  fine  levied  by  him  in  the  reversion  to  A.,  his  estate  isoot 
merged  ;  for  tlie  mesn^  interest  of  B.  prevents  the  surrender  or  merffrr 
of  Ills  estate.    Skin.  «63.    6  Com.  Di|r.  315,  316.  Surrender  ( F)  and  (0). 
So  in  the  case  of  a  tenant  For  life,  with  remainder  to  trustees  dnrinjhi* 
I  ft?  to  preserve  contingent  rlemainders,  the  estate  of  tlie  trostees  U  a 
vcstrtl  estate  of  freehold,  and  will  therefor^  prevent  a  snrrendrr  by  him 
to  the  altrrior  remainder-man.  Ante,  p.  138.  n.  (K\    £t  vid.  infra;  338 a. 
ta.(D>— [El/.] 
^C}  See  ante,  p.  5j%.  n.  (A).— [Ed.J 
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puttelh  an  example)  and  a  surrender  in  law  wrought  by  c6n-* 
sequent  by  operation  of  law« 

Also,  there  is  a  surrender  without  deed,  whereof  Littleton  i*  Surrender  tn  deed. 

^  '   ^  ,  1  ^  r       tr         r  ^^ghi  be  by  parol  OU 

(sect.  636)  putteth   an  example    of  an  estate   for   lire    of  common  law),  amd 

lands,  which  may  be  surrendered  without  deed,  and  without  Jl^^f  *^"  "^"^ 

livei7  ^f  seism ;  because  it  is  but  a  yielding,  or  a  restoring  of, 

the  state  again  to  him  in  the  immediate  reversion  or  remain^ 

der,  which  are  always  fiivoured  in  law.     And  there  is  also  a  BtU  a  surrender  of 

Burrender  by  deed  ;  and  that  is  of  things  that  lie  in  grant,  ^^  ^  ^i^^ 

Mrhereof  a  particular  estate  cannot  commence  without  deed, 

and  by  consequent  the  estate  cannot  be  surrendered  without 

deed. 

But  in  the  example  that  Littleton  (sect*  6d6)  putteth^ 
the  estate  might  commence  without  deed,  and  therefore  might 
be  surrendered  without  deed.  And  albeit  a  particular  estate 
be  made  of  lands  by  deed,  yet  may  it  be  surrendered  without 
deed,  in  respect  of  the  nature  and  quality  of  the  thing  de- 
mised, because  the  particular  estate  might  have  been  made 
without  deed.  And  so,  on  the  other  side,  if  a  man  be  tenant 
by  the  curtesy,  or  tenant  in  dower,  of  an  advowson,  rent,  or 
other  thing  that  lies  in  grant ;  albeit  there  the  estate  begin  (Ante,  s«5b.  Cre* 
Avithout  deed,  yet,  in  respect  of  the  nature  and  quality  of  the  495.) 
thing  that  lies  in  grant,  it  cannot  be  surrendered  without  deed* 
And  so  if  a  lease  for  life  be  made  of  lands,  the  remainder  for 
life ;  albeit  the  remainder  for  hfe  began  without  deed,  yet  be- 
cause remainders  and  reversions,  though  they  be  of  lands, 
axe  things  that  lie  in  grant,  they  cannot  be  surrendered  with- 
out deed.  See  in  my  Reports  plentiful  matter  of  surrenders. 

littletou  (sect.  636)   putteth  his  case  of  surrender  of  an  Surrendet  mtut  be  ^ 

estate  in  possession,  for  a  right  cannot  be  Surrendered  (D).  not  u/  a  mere  right. 

•-  6  H.r.  9.  37  H.  6.  ir. 

(D)  A  Biirrcnder  can  only  bt  made  by  a  person  who  is  in  possession ;  ^ji^  g   foi  59     Sir 
atid  therefore  a  tenant  for  life  beih^  disseised,  or  a  lessee  for  years  being  m Qyi^*  Finche's  case, 
onstcd,  cannot  surrender  to  his  lessor  before  entry,  because  he  has  bnt  /^^  a^.  ^*      ^  Lao* 
a  right.    2  Rol.  Abr.  494.    Perk.  sect.  599,  600.    So,  if  a  woman  has  a  ij/^   4  Reo  53)   ' 
title  to  dower,  and  the  surrenders  to  the  person  a^inst  whom  she  onght  ^^qWd  s7      6  Reo 
to  have  dower,  it  is  a  void  surrender.    Ibid.    It  is  also  observable,  tnat  ^g     J^'    «'      g.    ^* 
regularly  a  tenant  in  fee  (unless  in  the  case  of  a  surrender  of  a  common,  ^  d^i  ak.  494 
rfent,  &c.  to  the  ter-tenaiit.  Perk. sect.  585.) cannot  surrender  his  estate;  Ante  47  b'  Dier  58  ^ 
and  therefore  the  very  tenant  could  not  make  a  surrender  to  his  lord,  *o  h'  «    Va     •*  Am 
i  Rol.  Abr.  494 :  though  he  were  the  very  tenant  of  the  king.    Ibid.    So  *1     14  h  7  ^ 
the  discontinuee  of  tenant  in  tail  cannot  surrender  to  the  issue  in  tail.  *"^    *  ^'  pi  Ciiou 
Ibid.    NeiUitr  can  a  Joint-tenant  surrender  to  his  companion.    J  Rol>  l^' 
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9.  Surrmder  m  Utw.      And  it  18  to  be  noted^  tbit  a  sumndtr  in  raw(B)  is  io  <oae 

JLeme  for  years  to  hegim 

«i  a  Mure  day  u  nni     cases  of  greater  force  than  a  surrender  in  deed.     As  if  a  man 
hT^ed,  L/<^7he  day :  ^^^^  *  '^ase  for  years  to  begin  at  Michaelmas  next,  this  fb- 

Stau  «f  to  a  ^^ndcr  tore  interest  cannot  be  surrendered^  because  there  is  no  rever- 

f»  Jaw  pjf  acveptanee  ef    ,         i        •     • 

mwew  kme,  sion  wherein  it  may  drown ;  but  by  a  surrender  in  law  it  may 

be  drowned.    As  if  the  lessee  before  Michaelmas  take  a  new 

lease  for  years,  either  to  begin  presently,  or  at  Michaelmas, 

this  is  a  surrender  in  law  of  the  former  lease.     Jbritor  ^ 

aquior  est  tU^sitio  kgis  quam  hominis  (1)« 

(1)  For  the  first  lease  and  the  solntion  of  that,  the  lessor  coald 

second  cannot  subsist  together,  and  not  grant  to  the  lessee  that  iotere»t 

the  parties,  by  making  a  contract  which  was  already  passed  from  tke 

of  as  high  a  nature  for  the  same  lessor  to  the  les^see  by  the  first  lea$e« 

thing,  tacitly  consented  to  dissolve  [Note  to  tkelUh  editiomJl 
the  former;  for,  witliout  the  dis- 

Abr.  494.  An  estate  at  wiR  also  is  not  snrrenderable,  bccauiie  it  is  it 
the  will  of  both  parties,  and  either  parw  mav  determine  his  wHl  witiiost 
the  formality  of  a  surrender;  and  therefore  there  Is  no  surrender  inlaw 
of  an  estate  at  will,  between  common  persons.  12  Mod.  79*  Liitiy,t» 
make  a  surrender  good,  privity  of  estate  between  the  surrenderor  and 
snrrenderee  is  necessary.  Thus  it  is  said  in  Plowden,  that  if  a  tenant  for 
thirty  years  makes  a  lease  for  ten  years,  and  the  lessor  and  lessee  join  ia 
a  surrender  to  the  person  in  reversion  in  fee,  the  surrender  is  good  for 
both  the  estates ;  and  yet  the  lessee  for  ten  years  conld  not  aurrender  bf 
himself  for  want  of  privity ;  bntwhen  the  other  joined  with  him,  hij^snr- 
render  shall  be  taken  in  law  to  precede^  and  the  snrrender  of  the  lessee 
for  twenty  years  to  follow,  so  that  the  same  shall  be  good.  Plowd.  541. 
4  Crn.  Dig.  160.— ffid.] 

(£)  If  a  lessee  for  life,  or  years,  takes  a  new  lease  of  fain  in  tbe  r^ 
.Tersion,  tliis  is  a  surrender  in  law  of  the  first  lease :  as  if  lessee  for  his 
own  life,  or  another's  life,  either  in  possession  or  in  reversion,  accepts  a 
new  lease  for  years,  or  a  lessee  for  forty  years  take»  a  new  lease  for  fiAv 
years,  in  both  these  cases  the  first  lease  is  surrendered.  And  this  mle 
holds,  altliongh  the  second  lease  be  for  a  less  time  than  the  first,  as  io 
the  above  instance  of  lessee  lor  life,  who  accepts  a  lease  for  years;  and 
though  the  second  lease  be  voidable.  Infra,  218b.  So  it  is»  althoogh  tbe 
second  lease  be  made  to  the  lessee  and  a  stranger,  or  to  the  lessee  and 
his  vrife.  So,  although  the  second  lejne  be  in  another  right,  as  if  tie 
husband  having  a  lease  for  years  in  right  of  his  wife,  takes  a  new  Icve 
to  himself  in  his  own  name,  yet  it  amonnts  to  a  surrender  in  law  of  the 
first  lease.  Dyer,  178.  So  it  is,  although  the  first  lease  be  to  begin  nie« 
aently,  and  the  second  at  a  day  to  come,  or  ^  eonr^oo  ;  and  though  taere 
be  a  mesne  estate  between,  as  if  land  is  let  to  A.  for  years,  and  afterwards 
is  let  to  B.  for  years,  to  begin  after  the  first  term,  and  the  aasigneeof  A. 
takes  a  new  lease.  So  if  a  man  lets  land  fior  ten  years  fo  one,  and  after- 
wards demises  it  for  ten  years  to  another,  to  begin  at 'Michaelmas,  and 
the  first  lessee  accepts  a  new  lease :  In  all  these  cases  there  is  a  surreoder 
in  law  of  the  first  lease*.  Shep.  Touch.  SOl,  dot.  And  if  there  be  tmo 
lessees  for  life,  or  years,  and  one  of  them  take  anew  lease  for  yean,  tbis 
is  a  surrender  of  his  moiety.  But  if  the  lessee  only  license  the  les^ar  to 
laake  a  feoffinent,  and  to  give  livery  of  seisin  for  him;  or  to  give  liverv 
of  seisin  for  him  as  his  attorney ;  or  license  him  to  enter  into  the  land, 
and  no  more ;.  neither  of  these  things  will  amovnt  tQ  a  snrrender  io  law. 
So  if  the  second  lease  be  made  of  another,  and  not  of  the  same  thinK 
whereof  the  first  lease  is  made ;  as  where  the  first  lease  is  of  the  Und ;  and 
tile  second  is  of  a  rent,  or  other  profit  to  be  taken  out  of  the  laad ;  io 
these  cases,  there  is  no  surrender  of  the  first  lease.  Ibid.  So  if  tbe 
second  lease  is  not  to  begin  until  the  first  lease  end,  the  taking  of  this 
second  lease  is  no  surrender  of  the  first  lease.  And  if  the  second  la^ 
be  not  a  good  lease,  it  will  not  be  construed  to  be  a  snrrender  of  tbe  fint 
lease ;  for  there  b  no  inconsistency  in  the  acceptance  of  a  ne^  good  ieitse 
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If  R  nan  make  a  lease  for  forty  yean,  the  lessee  afterwards  £i8  b. 

taketb  a  lease  for  twenty  years,  upon  condition  tkat  if  he  doth  ^f  ^  „^  /^  ^  ^^^^ 

such  an  act,  that  then  Uie  lease  for  twenty  years  shall  be  void>  ^ij^i/ifi**;,^"^ 

and  after  the  lessee  break  the  condition,  by  force  whereof  the  y^'  the  ntrrender  im 

law  of  the  old  leo$e  it 

second  lease  is  void,  tiotwitbstanding  the  lease  for  forty  years  abeoiuie.  - 
is  surrendered,  for  the  condition  was  annexed  to  the  lease  for  gtoM'k  cm*,  107 1^. 
twenty  years,  but  the  surrender  was  absolute.     So  it  is,  if  a  ^4^^4^^^^  ^^* 
man  make  a  lease  for  forty  years,  and  the  lessor  grant  the  r^  (^  R«R-  11  a.    1  It«|« 
version  to  the  lessee  upon  condition^  and  after  the  condition  Soinc€9etheie9ime 
is  broken,  the  term  was  absolutely  surrendered.     And  the  TJ^^IimM^^^km 
diversity  is  when  the  lessor  grants  the  reversion  to  the  lessee  ♦^     .-^  .     . 
upon  condition,  and  when  the  lessee  grants  or  surrenders  bis  ike  leeue  aumnden  ob 
estate  to  the  lessor ;  for  a  condition  annexed  to  a  surrender  7  c  4.  ^9.  14  e.4.  ^ 
may  revest  the  particular  estate,  because  the  surrender  is  con*  ^  ^*  ^' 
ditional.     But  when  the  lessor  grants  the  reversion  to  the 
lessee  upon  condition,  there  the  condition  is  annexed  to  the 
reversion,  and  the  surrender  absolute  (f), 

A  guardian  in  chivalry  took  a  feoffment  of  the  infant  witlun  On  guardian  in  ehivaU 
age,  that  was  in  his  ward,  and  the  infant  brought  an  assise,  and  0/ *A«  ^a»/  i^Sf 
the  guardian  shall  be  adiudged  a  disseisor,  which  proveth  that !'  ^'  ^^'^f  ^^  intereei 

°  .    •'^^*     .  .•  ta  eutrenderedinUnc, 

the  feoffment  as  against  the  mfant  was  void,  and  yet  by  ac*    a  £.  s.   Ass.  395. 

ceptance  thereof  the  interest  of  the  guardian  was   surreo- 

dered, 

A  man  maketh  a  lease  for  term  of  life  by  deed,  reserving  60  E.  5.  sr, 
the  first  seven  years  a  rose,  and  if  the  lessee  will  hold  the 
land  after  the  seven  years,  to  pay  a  rent  in  money ;  the  lessee 
will  not  hold  over,  but  surrender  his  term :  in  this  case  in 
judgment  of  law  he  had  but  a  term  for  seven  years.  And  so 
it  is  if  a  man  make  a  lease  for  life,  and  if  the  lessee  within 
one  year  pay  not  twenty  shillings,  that  he  shall  have  but  a 


^fmt 


being  a  sarrender  of  the  fonner,  but  Uie  accepting  a  new  void  lene  can* 
Dot  shew  an  intention  to  surrender  the  other,  for  a  void  ceatmet  for  a 
tfaiog  that  a  man  cannot  enjoy,  cannot,  in  common  sense  and  reason,  ha* 
ply  an  agreement  to  give  up  a  former  contract  Xlaet«o%  d^  Bromtetf  v\. 
Stanley^  4  Burr.  tSlO.  £t  vid.  Doe,  d.  EaH  Berkley  v.  Arehbi$hop  of  ¥ork, 
6  East.  86.H:£d.l 

(F)  See  ace.  Dyer,  145^  2  Rol.  Abr.  495.  5  Prest  Conv.  5^5.  So  it 
IS  although  the  second  lease  be  voidable,  as  if  it  be  made  by  tenant  in  tml  ;^ 
or  as  if  a  man  maibes  a  lease  for  years  of  huMi,  and  then  maket  a  feoliWwni 
to  another  of  the  land,  and  Ultes  back  an  estate  to  him  and  bis  wife  of 
the  land,  and  afterwards  makes  a  new  lease  to  tlie  lessee  for  ten  years ; 
tliis  is  a  surrender  in  law  of  the  first  lease :  but  if  the  second  lease  ha 
merely  void,  then  it  is  otherwise.  Shep.  Touch.  301.  9aprB>  n.  (B),<— 
lEd^l 
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tenti  for  two  years^  if  he  pay  not  the  money  the  estate  for 
life  is  determined,  and  he  shall  have  the  land  but  for  two 
years* 

S38  b*  A  roaster  of  an  hospital  being  a  sole  corporation,  by  the 

wuBter  ^am  hoifUai  consent  of  his  brethren  makes  a  lease  for  years  of  part  of  the 
^b^ofitrwiKr^  possessions  of  the  hospital ;  afterwards  the  lessee  for  years  is 
Mcfe  Maj^«r»  ik€term  made  master,  the  term  is  drowned  (c) :  for  a  man  cannot  have 
14  Leo.  57.  Hob.  3«)  a  term  for  years  in  bis  own  right,  and  a  freehold  iu  nii/er  dnit 
iTElLb  int  Turner    ^  consist  together  (as  if  a  man  lessee  for  years  take  a  feme 

Hnni  Banco  Rot.  945.    Sir  Francis  Flemiog's  case. 
So  in  COM  qf  leiMe/«r  yean  marrying  tke  /erne  ksaor. 

Stau  whfre  « fMii  Us»      (a)  But  a  man  may  have  a  freehold  in  hin  own  right,  and  a 

term  in  auier  droit:  and  therefore  if  a  man  lessor  take  the 


U)  6  H.  4.  7.   PL      feme  lessee  to  wife,  the  term  is  not  drowned,  but  he  is  pos- 

ih)  32  H.  8.  Br.  Snr-  sessed  of  the  term  in  her  right  during  the  coverture  (i)  (b).  So 
lender  52.  -._«.«__^___^-^_^__^__^-_« 

(2Cro.275.  Mo.  54.)    'ZZ  7Z       TTZ 

(0)  See  ante,  vol.  1.  p.  192.  n.  (K).  and  infra,  n.  (L). — f fid.] 

(H)  Bat  this  doctrine  of  Lord  Coke,  that  a  man  cannot  have  a  tens  for 
yean  in  his  own  right,  and  a  freehold  in  mttre  droii^  to  consist  togetber, 
has  b<>en  denied  to  be  law.  LUchden  v.  IVmamorif  1  Rol.  Abr.  994.  Aod 
see  PlaH  Y.  .SIras,  Cro.  Jac.  276.  1  Bolstr.  116.  Godb.  2  ;  in  which  ow 
the  husband  had  a  term  in  bis  own  right,  and  the  freehold  in  right  of  hat 
wife  by  descent,  and  yet  it  wa.%  held  theX  these  estates  might  consist  t0;^ 
ther.  After  a  review  of  the  cases  on  this  branch  of  the  law  of  merger, 
Mr.  Preston,  (S  Cony.  285,  286),  observes,  that  the  distinction  really  es- 
tablished by  them  is  not  generally,  that  there  will  not  be  any  menrer,  be- 
eanse  the  two  estates  are  held  in  different  rights,  or  because  the  freriiokl 
is  held  by  the  owner  of  the  term  in  his  own  right,  and  the  term  in  aire 
drtrii.  It  is  only  that  the  accession  of  one  estate  to  another,  merely  by 
the  tut  of  Utw,  as  by  marriage,  by  descent,  by  executorship^  intestacy,  &c. 
will  not  occasion  a  merger  of  one  estate  in  the  other,  when  the  tire 
estates  are  held  in  different  rights.  While  a  descent  of  tlie  inheritiBee 
will  merge  a  term,  which  a  person  has  in  his  own  right,  though  be  be  s 
tmstee  of  that  term*.  Lei^s  case,  3  Leon.  110.  Plowd.  418.  4  Lcoo.  57. 
And  though  there  will  not  be  any  merger,  where  either  of  the  two  esCstei, 
which  are  held  in  different  rights,  is  an  accession  to  the  other  by  the  act 
rf  laip,  yet,  it  is  observable,  that  the  leaser  estate  will  merge  as  ofteo  si 
one  of  them  la  an  accession  to  the  other,  by  the  act  pf  the  pvty,  5  Prot 
Conv.  909, 310.  Therefore,  if  a  husband  possessed  in  right  of  his  wife, 
fwrtkaeen  the  reversion  or  remainder ;  or  if  an  executor  has  a  term  in 
right  of  his  testator,  and  pvrciUufs  the  reversion ;  in  both  these  hutaoces 
the  term  will  merge.    4  Leon.  98-    Bro.  Surr.  52.— [fid.] 

(1)  If  a  husband  who  is  tenant  for  years  intermarries  with  a  wenuB 
who  at  that  time  has  the  reversion,  or  to  whom  the  revenion  descfmh 
after  the  intermarriage,  the  term  will  not  merge,  because  in  one  esse  the 
right  of  the  husband  in  the  reversion  of  his  wife,  and  in  the  other  rsse 
Ihe  descent,  is  an  act  of  law.  But  \i  a  husband,  tenant  for  yesn  in 
right  of  his  wife,  purchase  the  immediate  reversion,  the  tenn  will  be 
aottihilated ;  for  the  purchase  was  the  express  act  of  the  husband,  and 
amouBts  to  a  disposition  of  the  term.  And  if  a  feme,  who  has  a  tern  for 
vears  as  executrix,  intermarry  with  a  person  who  after  the  intermanisiie 
becomes  entitled  by  purchase  to  the  immediate  reversion ;  or  if  a  penoo, 
who  has  a  term  as  executor,  do  himself  purchase  the  immediate  rerer- 
lion;  the  term  will,  in  either  case,  be  merged.    S  Prest.  Conv.  304,  sav 

When  the  husband  has  an  estate  of  fredold  in  his  own  right,  aod  tbe 
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if  the  lessee  make  the  lessor  his  executor^  the  term  is  not  •|^«*^<^*<[^«« 

crowned.     CatMa  qua  supra  (k). 

-   .  -  ■-    ._  ^ 

fee  in  right  of  his  wife^  the  freehold  will  not  merge;  and  therefore  where 
a  woman  seiaed  of  land  in  fee,  leaied  the  lame  to  a  i tranger  for  life,  and 
took  a  husband,  and  the  lessee  granted  his  estate  to  the  hnsband,  this 
was  no  surrender ;  and  yet  the  husband  was  seised  of  the  reversion  in 
fee,  whidi  was  inunediate  onto  the  estate  of  the  lessee,  viz.  in  right  of 
hia  wi/gj  and  not  in  his  own  right.  And  it  seems  to  be  a  general  rule,  that 
the  freehold  of  the  wife  will  not  in  any  case  merge  in  the  freehold  of  the 
hosband ;  for  the  wife  cannot  part  with  her  freehold  without  some  act  of 
record.  S  Prest.  Conv.  305, 306.  Stepkau  v.  Bretridge,  1  Lev.  36.  Perlu 
sect  61 «— 6««.— [£d.] 

(K)  It  mav  be  proper  in  this  place  to  take  a  concise  view  of  some  of  the 
leading  heads  of  the  doctrine  of  merger,  a  subject  which  is  intimately 
connected  with  the  law  of  surrender.  Merger  is  described  to  be  when* 
ever  a  greater  estate  and  a  less  coincide  and  meet  in  one  and  the  same 
person  without  any  intennediate  estate;  whereby  the  less  is  immediately 
aDnihilated,  or  is  said  to  be  merged^  that  is,  sunk  or  drowned  in  the 
greater.  Thus,  if  there  be  tenant  for  years,  and  the  reversion  in  fee* 
simple  descends  to  or  is  purchased  by  him,  the  term  of  years  is  merged 
In  the  inheritance,  and  shall  never  exist  any  more.  Shep.  Touch.  341.  ed« 
Hillyard.  2  Bl.  Com.  177.  The  object  of  merger  is  to  accelerate  the  pos* 
session,  or  at  least  the  estate  in  which  the  merger  takes  place.  3  Prest. 
Coov.  6.  It  is  an  act  of  law ;  and  seems  entitled  to  the  denomination  of 
the  extinguishment  by  act  of  law  of  one  estate  in  another  by  the  union  of 
these  two  estates.  To  consolidate  two  estates,  and  confound  them  into 
one  estate,  is  its  effect  The  estate  thus  blended  will  give  the.  precise 
fime  of  enjoyment,  originally  limited  by  the  more  remote  of  the  two  es- 
tates, and  no  more ;  for  the  estate  in  which  the  merger  takes  place  is  not 
enlarged  by  the  accession  of  the  preceding  estate.  lb.  £t  vid.  Smith 
V.  Lord  CameVord,  t  Ves.  jun.  714.  Wdtb  v.  BmuM,  3  T.  R.  394.  Brooke. 
Exting.  pi.  50.  Saund.  387.  Salk.  326.  The  circumstances  which  must 
concur  in  order  to  accomplish  the  operation  of  the  law  of  merger,  are 
thos  enumerated  by  Mr.  Preston,  in  his  very  valuable  and  mesterly 
treatise  on  this  subject. 

1st  Two  or  more  estates  most  meet  in  the  same  person,  in  the  same 
lands,  6cc,  or  in  the  same  part  of  the  same  lands,  &c.  A  mere  right  or 
title  will  not  suffice.  Ptadhg  and  Hardy^  Skin.  3.  6S.  Com.  Dig.  Snrr* 
3  Prest  Coov.  50.  For  instances  in  wluch  the  question  may  arise^  whe- 
ther the  party  has  one  estate,  or  several  estates,  see  12osse*s  cose,  5  Co.  13. 
AoM  V.  Atmood^  Cro.  Elis.  401.  Hmu  v.  Ardwkk^  Goldsb.  187.  Moor.  398. 
15  Vin.  366.  S.  C.  B9WU9  v.  Poor,  Cro.  Jac.  282.  See  aUo  ante,  182  b. 
vol.  1.  p.  744.  n.  (N);  vol.  2.  p.  144.  n.  (P).  MaadeviUe's  aue^  ante,  26  b, 
vol.1,  p.  544.  3  Prest  Conv.  58-~85.  lliat  the  determination  or  ac- 
quisition of  a  third  or  intermediate  estate  may  be  the  cause  of  merger, 
*»  between  estates  kept  distinct  by  means  of  the  intennediate  estate, 
see  Betels  cau,  1  Sidk.  254*  Ld.  Raym.  326.  Dtmcimb  and  Duneomby 
2  Lev.  437.  3  Prest  Conv.  85-*87. 143.  lufra,  n.  (O) ;  and  that  by  tlie 
descent  of  a  portion  of  the  ultimate  remainder  in  fee,  a  particular  estate  in 
that  portion  may  be  merged;  see  Crump^  d.  fVooUey  v.  Norwood^  7  Taunt* 
363. 

2d.  The  more  remote  estate  must  be  the  next  vested  estate  in  reniainder 
f r  reversion,  without  any  intervening  vested  estate ;  and  also  withoat  any 
intervening  interest  by  way  of  contingent  remainder,  created  in  the  same 
instint  of  time,  or  by  the  same  act  which  gives  origin  to  the  other  estates. 
See  Bro.  Lease,  63.  Ihmcamb  v.  Dimcomb^  3  Lev.  437.  Baiei^$  cote, 
1  Salk.  So4.  4  Leon.  9.  33  Eliz.  Brooke.  Exting.  54.  IVhUckMrch  and 
^itckmrck^  2  P.  Wms.  286.  Scott  and  FpUioulet,  1  Bro.  C.  C.  69.  But 
although  a  contingent  remainder  depending  on  tlie  former  of  two  estates 
▼ested  in  the  same  person,  will  suspend  the  absolute  union  pf  these  es- 
tates, if  created  by  the  same  conveyance }  yet  this  protection  from  merger 
will  continue  only  till  the  owner  of  these  estates  has  done  some  act,  by 
which  he  confounds  the  first  of  his  estates  in  the  more  remote  estate,'ana 
by  that  means  destroys  the  contingent  remainder.  Per  Hale,  Purqfoy  v. 
H<^er«,  2  Saund.  380.  And  even  while  the  intervening  remainder  is  in 
contingency,  Ihe  several  estates  belonging  to  the  same  person  will  unite 
for  all  the  purposes  of  tenure,  and  there  will  be  a  temporary  merger,  su^- 
i^ct  to  the  right  of  those  intitk4  under  the  contingent  remainder,  to  heve 
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the  benefit  of  that  remaiader,  wlwn  it  c«b  vest.  Bi  tins  imtvce,  the 
estate  opens  and  clones  as  tiie  circomstances  of  the  contingent  remabder 
require.  LewM  Bowles's  case ,  11  Co.  79.  S  Pfest.Conr.  US,  113.  And, 
notwitbstaiidiiii;  an  intervening  estate  for  years,  the  freehold  maj  aute 
"With  the  inheritance,  wlten  the  freehold  and  the  inheritance  meet  in  the 
same  person,  so  as  to  confer  a  title  hy  curtesy,  dower,  posKssw/ratrif, 
A'c.  without  prejudice  to  the  terra  :  which  affords  an  instance  of  a  qnalU 
fled  merger,  or,  more  accurately  speaking,  of  nnion  and  consolidation, 
without  producing  all  the  effects  of  merger.  Baies'i  easty  1  Salk.  tS\* 
S  Prest  Conv.  1 11, 115.  And  an  intervening  estate  for  years  will  preveot 
tiie  merger  of  another  estate  for  years,  in  the  freehold  or  inheritance, 
limited  to  take  place  after  the  several  estates  for  years.  lb.  127.  Biekiud 
▼.  Tucker^  13  Vin.  36^.  pi.  2.  Brownl.  l8l.  An  tnttrent  termm^  how- 
erer,  is  not  such  an  intervening  interest  as  will  prevent  the  application 
of  the  law  on  merger.  On  the  contrary,  notwithstanding  an  iMteruM 
tertninif  two  estates  which  in  all  other  respects  are  immediate  to  each 
other  will,  unite,  and  the  right  of  possession  under  the  inivrcnt  tfrmhd 
may,  nnless  circnmstances  impede,  be  accelerated.  3  Prest.  Conv.  ISO, 
121.  Northam*8  eascy  Hetl.  «^5.  That  the  merger  of  one  of  three  or  more 
estates  may  be  interrupted  by  reason  of  a  mesne  estate,  which  caaoot 
merge,  because  it  is  larger  than  the  more  remote  estate ;  see  3  Prctt 
Conv.  141, 14'.>.  * 

5dly.  The  estate  in  reversion  or  remainder  must  be  as  large  as,  or 
larger  than  the  preceding  estate.  Ante,  54  b.  vol.  1.  p.  635.  Bro.  Abr. 
Exting.  1 1  H.  4.  34.  3  Leon.  157,  158.  Jenk.  Cent.  248.  pi.  37.  Mtrdmit 
Y,  fVatt,  Brownl.  19.  Thns  an  estate  at  will  will  be  merged  by  the  aeqiii- 
tition  of  an  estate  for  years.  3  Prest.  Conv.  176.  So  estates  by  extent  on 
atatntes,  &c.  may  merge  in  each  other  {Dighton  v.  Grettrille^  2  Vent.  S3U 
Collis's  Par.  Cas.  64.  Vin.  Abr.  Merger.),  and  in  estates  for  yean,  \c. 
9  Prest  Cony.  177.  So,  we  have  seen,  estates  for  years  ma^  mer^  ia 
each  other,  ante,  p.  510.  n.  (Q  3) ;  or  in  estates  of  freehold  or  mheritioce. 
Ante,  vol.  l.  p.  635.  n.  (I).  So  estates  after  possibility  of  issae  extioct 
are,  for  all  the  purposes  of  merger,  estates  for  life,  and  may  merge  ia 
estates  of  tliat  or  a  superior  degree.  Ante,  vol.  1.  p.  555.  n.  (G).  So 
estates  for  life  may  merge  in  each  other,  or  in  larger  estates  Ante,  voLl. 
p.  624.  n.  (GJ.  And  though  an  estate  tail,  whil^  in  the  tenancy  of  die 
tenant  in  .tail,  and  descendible  to  the  issue  inheritable  under  the  mtail,  a 
privileged  from  merger,  yet  when  the  right  of  the  issne  under  the  iotail 
ceases,  or  is  defeated,  or  suspended,  this  estate  may  merge  in  the  fee- 
afanple.  Ante,  vol.  1.  p.  549.  n.  (P>.  So  determinable  fees,  qualified  fees, 
and  conditional  fees,  will  merge  m  the  fee-simple,  or  in  any  fee  of  tie 
same  or  larger  extent,  that  is,  in  any  fee  not  being  a  fee-tail.  3  Presu 
Conv.  258.  And  it  seems  probable  that,  when  the  base  or  determinable  fee 
depends  in  point  of  title  on  an  estate  tail,  it  wilf  merge  in  the  immediate 
reversion  or  remainder,  whether  the  same  is  held  for  an  estate  in  fee,  or 
in  fee-tail.  lb.  259.  And  although  a  person  cannot  have  a  power  aod 
a  fee  in  the  same  lands,  when  he  is  seised  of  that  fee  under  a  gift  or  con- 
veyance to  htm  by  the  rules  of  the  common  law,  but  the  power  ^ill 
merge  in  the  estate,  GoodiU  v.  Brigham,  l  Bos.  6i  Pvl92  ;  yet  it  Is  rlrarlY 
settled,  that,  in  a  conveyance  to  uses,  the  same  person  may  have  a  poirer 
of  appointment  and  also  a  fee.  Sir  Edward  CUrc's  case,  6  Co.  17.  Man* 
dnll  V.  MaundreUj  10  Ves.  244.  As  if  a  conveyance  is  made  by  A.  to  B. 
in  fee,  to  such  uses  as  A.  shall  appoint,  and  in  default  of  appomtment  to 
the  use  of  A.  in  fee,  A.  is  seised  by  means  of  the  statute  of  uses,  and 
the  power  and  the  fee  are  consistent.  So  if  A.  convey  to  B.  in  fee,  ts 
snch  uses  as  A.  shall  appoint,  and  in  default  of  appointment  to  the  nse  of 
A.  for  life,  remainder  to  B.  in  fee.  The  power,  being  in  a  convcyaoce  to 
vses,  is  good.  But  it  is  otherwise  in  the  case  of  a  conveyance  to  A.  in 
fre,  to  snch  uses  as  A.  shall  appoint,  and  in  default  of  appofaitment  to 
the  use  of  A.  in  fee ;  for  the  statute  of  nses  is  applicable  only  when  tlierc 
is  an  use  divided  from  the  le^al  ownership  ;  and  therefore  the  statute  does 
not  execute  nses  of  this  description,  when  the  use  or  beneficial  ownership 
is  in  effect  embraced  in,  and  conferred  by  the  legal  estate.  3  Prest  Cody. 
«70— 273. 
4thly.  The  several  estates  must  be  held  in  the  same  legal  right ;  or  when 
'  the  estates  are  held  in  different  legal  rights,  one  of  them  must  not  be  an 

accession  to  the  other,  merely  by  act  of  law.  See  ante,  n.  (H)and(l)r 
p.  556.  and  (L)  infra.  ITie  exemption  from  merger  in  favor  of  estates  heldia 
outre  droit,  appears  to  apply,  1st.  As  between  husband  and  wife.  2d.  As 
between  executors  and  admmistrators,  having  an  estate  in  their  own  x'l^U 
and  another  in  right  of  their  testator  or  uitestate.    Sd.  As  between  per- 
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•ons  wko  form  a  jMurt  of  a  eorporation  aggrefnate  of  many,  and  who  hate 
estates  in  their  individual  capacity,  at  the  same  time  that  the  corporation, 
of  which  they  are  a  constituent  part,  has  an  estate  in  its  corporate  capa- 
city. 4th*  Between  persons  entitled  nnder  an  intail,  and  who  have  the 
fee  expectant  upon  that  estate.  And  5th.  Between  persons  who  have  au 
instantaneoMS  or  temporary  seisin  to  serve  uses,  to  l>e  raised  out  of  the 
estate  conveyed  to  then,  and  also  an  estate  in  their  own  right.  This 
exemption  from  mergeT,^owever,  does  not  hold,  as  between  trustees  and 
ceihiu  que  inut^  Ije^s  case,  f  Leon.  110.    3  Loon.  6.     flUier»  ▼.  ViUierty 

2  Atk.  7f ;  bnt  the  doctrhie  of  merger  equally  applies,  whether  the  estate 
diarged  with  the  trust  merges  in  the  estate  which  the  trustee  had  in  his  owa 
right ;  or  the  estate  of  the  trustee  held  in  his  own  right,  becomes  merged  itt 
an  estate  conveyed  to  him,  or  devolving  on  him  by  descent.  But  ia 
either  case  equity  will  afford  relief.  Though  a  trust  will  not  prevent  the 
merger  of  one  of  two  legal  estates,  yet  when  the  same  person  has  the 
trust  or  beneficial  ownership,  and  also  the  legal  estate,  though  they  are 
derived  under  distinct  titles,  the  trust  will  merge  in  the  legal  ownership. 
Cooke  V.  Cookey  f  Atk.  67.  fVilhugh^  v.  fVUknighby,  1 T.  R.  f 66.  (iood- 
right  V.  Sales,  f  Wils.  331.  Villiers  v.  VUHers,  supra.  Capel  v.  Girdler, 
9  Ves.  .509.  For  it  is  a  general  rule  in  equity,  that  a  person  cannot  be  a 
trustee  for  himself,  and  mat  as  between  real  suid  personal  representatives, 
or  between  different  classes  of  heirs,  or  heirs  in  different  lines,  there  is 
not  any  equity,  but  the  legal  right  must  prevail.  3  Yes.  jun.  1S6.  Ibid.  839. 
Therefore,  except  in  the  case  of  infants,  &c.  in  equitable  charge  wiH 
merge  in  the  legal  ownership  when  they  are  united ;  an  equitable  term 
will,  as  between  the  heirs  and  executors,  merge  in  the  legal  estate  of  in* 
heritance;  and  an  equitable  fee,  by  descent  ex  parie  paiemh,  will  merge 
in  the  legal  fee  taken  by  descent  ex  por^e  midenA:  so  as,  in  the  two 
former  cases,  to  exclude  the  person  intitled  to  the  charge ;  and,  in  the 
latter  ease,  to  exclude  the  paternal  heirs  in  favor  of  the  maternal  heirs. 
Doe,  d.BaUh  v.  Putt,  cited  Dougl.  772.     Gaodrigki  v.  Welis,  Dougl.  771. 

3  Ves.  jun.  339.  3  Prest  Conv.  3?8.  But  when  a  person  has  a  foe  subject 
to  an  execatory  devise  to  his  mother,  and  the  interest  under  the  executory 
devise  detcends  to  him,  and  the  event  happens  on  which  the  executory 
devise  is  to  operate,  the  descent  from  the  mother  will  govern  the  title ; 
and  eonsecfuently  tlie  interest  bv  executory  devise  is  not  extinguished  ia 
the  fee.  Goodright  v.  Searle,  9  Wils.  29.  Also  an  exemption  from  merger 
not  allowed,  as  between  joint-tenants,  when  the  reversion  comes  to 
one  of  thenn  by  descent,  ^Viseofs  etute,  t  Co.  60  :  nor  when  the  reversion 
it  limited  by  any  other  deed,  &c.  than  that  which  creates  the  joint>tenancy. 
Ante,  184  a.  vol.  l.  p.  746.  And  it  is  donbtfal  whether  it  applies  as  be- 
tween parsons  who  have  a  term  in  their  own  right,  and  also  the 
FvvoKoge  in  right  of  their  church  and  in  their  capacity  of  parsons :  or  be- 
tween prebendUiries  who  have  an  estate  in  the  revenues  and  lands  of  the 
prebend  under  a  grant  from  the  prebendary,  and  also  the  advowson  of 
tile  prebend  as  their  inheritance,  or  the  incumbency  of  the  prebend  ia 
the  character  of  prebendary.  Vin.  Abr.  tit.  Merger.  3  Prest.  Conv. 
*98-»300. 

5thly.  The  estate  must  not  be  privilecied,  either  under  the  statute  of 
ttses,  or  the  statute  of  in  tails.  It  has  been  already  shewn,  that  the  ex- 
fniption  of  estates  tail  from  merger  is  for  the  benefit  of  tJie  issue ;  and 
It  may  be  considered  as  a  ceneial  rule,  that  when  there  is  not  any  longer 
A  possibility  that  the  issue  lu  tail  can  claim  a  rij^^ht  to  inherit  the  estate  in 
that  character,  and  per /orm^ifit  doni,  the  estate  tail  ceases  to  retain  the 
quality  of  being  privileged  from  merger.  Ante,  vol.  1.  p.  .549.  n.  (P). 
"With  respect  to  the  privilege  from  merger  nnder  tfie  statute  of  uses,  Mr. 
Preston  observes,  tiiat  all  the  cases  which  have  arisen  on  this  statute,  as 
Well  as  the  words  of  the  statute  itself,  prove  that  there  is  an  exemption 
from  merger  under  this  statute,  in  those  instances  only  in  which  the  owner 
of  the  term,  or  particular  estate,  is  the  instrument  mediately  or  imme- 
diately for  raising  the  uses,  so  that  the  uses  are  to  arise  out  of  the  estate 
conveyed  to  him.  For  even  at  this  day  an  estate  arising  to  a  feoffee  to 
P*ea  under  a  declaration  of  uses,  will  merge  an  estate  previously  vested 
>nsuch  feoffee  to  uses.  Also  when  a  man  has  a  term,  or  other  particular 
^tate,  in  his  own  right,  and  the  reversion  or  remainder  is  conveyed  to 
him  upon  trusto  which  do  not  execute  into  estate  by  force  of  the  statute 
®»  uses,  the  legal  right  under  the  term  or  other  particular  estate  will  be 
Extinguished.  So  when  a  termor  joins  with  those  who  have  the  reversion 
ta  making  a  conveyance  to  a  third  person,  either  to  uses  or  upon  trust, 
and  although  there  be  an  express  declaration  tiratthe  conveyance  shall  not 
^ect  the  right  of  the  termori  yet  his  estate  will  be  annihilated.    And  the 
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mily  mode  of  keeping  bis  estate  on  foot,  it  to  insert  an  expros  d«dtn> 
tion  of  use,  by  way  of  confirmation  in  bis  favor.  And  tben  tbere  is  nther 
a  new  term  under  a  new  title,  tban  tbe  old  term  nnder  the  ancient  title. 
3  Prest.  Conv.  369,  370,  Faren  v.  Fermor^  Cro.  Jac  643.  FnaUm  v. 
Cook^  1  Mod.  107. 

6tbly.  The  doctrine  will  not  have  efTect,  to  alter  tbe  quality  of  one  of 
two  estate*,  in  tbe  same  person,  or  to  destroy  a  continent  reBainder, 
when  tbe  several  estates  are  limited  by  tbe  san^  deed  or  instnuaent,  or 
take  their  effect  in  tbe  same  instant  of  time,  and,  in  some  decree  by  the 
aame  act,  and  some  other  person  is  coneenied  in  tbe  couseqocnce  of  tbe 
merger.  With  respect  to  this  branch,  see  ante,  l8Sb.  vol.  1.  p.744 
and  1&4  a.  vol.  1.  p.  746.  and  the  notes  there.  Ante,  p.  144.  n.  (P).  Sapri, 
p.  557.  Rogers  v.  Downetf  %  Mod.  293.  Purffoy  v.  Ragertj  il  Saand.  586. 
•  S  Prcst.  Conv.  376—403. 

7thly.  The  doctrine  does  not  apply  to  an  estate  for  seveml  lives,  arisofr 
Qnder  tbe  same  limitation,  as  giving  one  undivided  -and  entire  tiaie  a 
continuance.  In^Rosa'a  c^sc,  5  Co.  14.  it  was  determined  that  a  lease  for 
several  lives  was  one  entire  estate,  and  not  several  and  distinct  estates; 
,and  consequently  that  tbere  eonld  not  be  any  merger,  since  there  were  not 
two  estates,  so  that  one  might  merge  in  another.  £t  vid.  Uttff  DMWsuKt 
Cro.  Eliz.  182.  But  when  a  lease  is  made  for  several  lives*  as  distisct 
periods  of  time,  giving  one  estate  in  possession,  and  others  in  remaioder, 
tben  ettteris  paribm^  the  doctrine  or  merger  will  apply ;  because  tbnt 
jure  several  estates :  that  doctrine  however  cannot  operate,  nnleti  ike 
estate  in  remainder  is  larger  than,  pr  as  large  as,  tbe  estate  in  possettisD. 
3  Prest.  Conv,  406.    Supra,  p.  558. 

And  8tbly.  Tbe  union  of  two  estates  in  tbe  same  person^  by  Bocan 
jof  tbe  joint  act  of  the  respective  owners  of  these  estates,  witli  ao 
intention  that  the  estate  of  their  assignee  should  continue  for  the  col- 
lective time  of  their  several  estates,  will  not  be  a  cause  of  roergrr. 
3  Prest.  Conv.  50,  51.    On  this  head  Mr.  Preston  observes,  that  ail 
tbe  cases  in  which  the  doctrine  of  merger  has  prevailed,  are  authorities 
only  that  one  esta^  will  be  annihilated,  when  there  are  two  distisct 
estates,  and  tbe  time  of  one    becomes,    eitlier  in   point  of  fact,  or 
in  intendment   of  law,  inconsistent  with  tlie  other;   or  there  if  an 
^vident  intention  to  change  tbe  tenancy  under  one  estate,  to  a  tenaiMy 
under  another  estate.    But  when  one  person  accepts  a  conveyance  from 
two  persons  who   have  distinct  estates,   becoming  the    purchaser  of 
^e  estate  of  each  of  them,  and  their  estates  give  particplar  iBterols 
only,  and    not  tbe    complete  ownenbip  ^d  absolute  dominioo  otci 
the'property,  either  generally,  or  subject  to  certam  particular  estates,  it 
is  a  natural  and  reasonable  inference  that  he  intended  to  have  tbe  ri^bt 
of  enjoyment  for  the  several  periods  of  time  comprised  in  these  esttto. 
To  many  purposes  tbere  is  an  union  and  consolidation  of  the  two  ei- 
tates.    They  become  one  entire  interest,  so  as  to  perfect  a  right  of  dover, 
tenancT  by  curtesy,  &c.  and  give  the  remedies  proper  to  the  estate  cos- 
sidereaas  an  estate  of  inheritance  in  possession:  still,  however,  there b 
not  any  merger.    For  to  merger  it  is  essential  that  tbe  time  of  oaeestaii^ 
should,  in  point  of  title,  be  absorbed  and  lost  in  the  time  of  the  other 
estate ;  wbde,  in  the  case  under  consideration,  the  rigfit  of  enjoymeot 
will  continue  for  the  gmnd  times  of  the  several  estates.    Another  arcom- 
stance  peculiar  to  these  cases,  and  distinguishing  them  from  those  towhirk 
the  doctrine  of  merger  is  applicable,  is,  that  the  right  of  enjoyment  con- 
.  tinues  under  each  estate  for  the  time  of  that  estate ;  so  that  under  tlKsc 
circumstances  the  charges  on  tbe  r^verstonary  or  mare  refmoie  estate,  which 
were  created  by  the  former  owner  of  that  estate,  will  not  )>e  accelerated 
|>y  the  union  and  consolidatipn  of  the  two  estates.    lb.  409,  410.    £t  vid. 
BredaiCs  cau,  X  Co.  77.  Dreports  case^  6  Go.  14.  The  E^l  of  ClamcluFd^i 
euUf  Hob.  273.    Beekitn$k:s  case,  2  Co^  56.    But  when  one  and  the  suns 
person  has  several  estates,  which  are  kept  distinct  in  him  by  reason  tliat 
one  of  the  estates  is  privileged  from  inerger  nnder  the  statute  of  iotaib, 
or  for  tbe  sake  of  some  other  person  concerned  in  benefit  under  a  joiot- 
teoancy  or  a  contingent  repninder,  tbere  will  be  a  merger  when  thif  pef* 
son  conveys  these  several  estates  even  by  one  conveyance  and  one  entire 
mnt.    For  as  these  estates  were  kept  distinct  and  exempted  from  merger 
ror  a  particular  cause,  a  merger  will  take  place  on  the  union  of  theie 
estates  in  emother  person,  or  even  in  the  same  person  as  taking  nnder  s 
conveyance  to  uses ;  since  the  cause  for  the  exemption  from  merger  "Q 
longer  exists,  et  eessnie  emutt  eetsat  ^eetMs,    3  Prest.  Conv.  441.   Sp 
inojuls  V.  Oubnofffy  4  A^od.  1.  JEatf ««€*«  case,  JoiieS|  55.    s8alk.S0i. 
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As  to  the  <>flrect  of  merger,  it  is  observable,  istyThat  the  doctrine  of 
merger  may  be  injurious  to  the  person  in  wbos^estate  in  reversion  or  re^ 
mainder  a  prior  estate  becomes  merged.  We  have  seen,  that  when  he  is  a 
trustee,  he  will  be  protected  by  a  CQurt  of  etjuity  from  the  consequences 
of  the  merger  ;  but  unlessxhe  can  derive  a  protection  from  this  or  some 
other  source,  he  may,  by  reason  of  the  merger,  be  subjected  to  a  lease 
operating  by  interesse  termini^  to  a  charge^  or  to  9i  judgment j  as  a  preseut 
and  immediate  incumbrance,  affecting  tiie  possession ;  while,  without  the 
merger,  such  lease,  judgment,  &c.  would  not  have  attached  on  the  posr 
sesKiop,  until  the  prior  estate  had  determined  by  effluxion  of  time. 
2dly.  Notwithstanding  tlie  merger  of  tiie  particular  estate,  persons  who 
have  interests  afTectiug  the  estate  which  is  merged,  will  be  left  in  tha 
same  condition  in  point  of  benefit,  as  if  n^  merger  luid  taken  place* 
Therefore,  if  tenant  for  life  has  made  a  lease,,  .or  granted  a  rent-charge, 
or  confessed  a  judgment,  such  lease,  rent,,  or  judgment,  will  remain  iu 
force,  and  affect  the  land  during  the  period  of  the  estate  which  is  merged, 
in  like  manner,  as  if  that  estate  had  continuance.  For  the  purpose  of 
these  estates,  the  particular  estate,  though  merged,  has  continuance  in 
point  of  title,  although  it  is  merged  in  point  of  law.  Infra,  338  b.  3  Prest. 
CoDv.  446-'*-448.  Under  the  same  principle,  the  right  of  exercising 
powers  of  leasing  and  of  cutting  timber,  cannot  be  accelerated  to  the 
prejudice  of  persons  who  have  opposing  interests.  Ibid.  452.  Sdly.  The 
effect  of  the  merger  on  Uie  estate  in  which  the  merger  takes  place,  is  to 
soMect  the  reversion  or  remainder,  thus  accelerated,  to  all  those  burdens 
andconsequenees,  which  would  have  attached  on  that  estate  in  case  the 
prior  estate  had  not  existed,  and  in  the  same  order  or  series  of  time,  aa 
if  that  estate  were  determined.  SymoHd$  v.  Cudtnorf,  4  Mod.  1.  Perk* 
sect  6«,  63.  Shelburne  v.  Biddulph,  4  Bro.  P.  C.  594.  Infra,  538  b.  Post, 
t3i  b.  Thus  the  possession  will  be  chargeable  during  the  period  appoint* 
ed  for  the  continuation  of  the  particular  estate,  with  all  the  incumbrances 
which  affected  that  estate ;  and  also  (by  way  of  acceleration)  with  the 
incambrancet  which  attached  on  the  reversion  or  remainder  as  thus  ac? 
celerated.     Erringten  v.  EtringtoHf  2  Bnlstr.  49. 

It  only  remains  to  observe,  that  an  executory  interest  bjy  devise  or  bv 
bequest,  or  an  executory  interest  under  a  springing  or  shifting  use,  wiu 
not  cease  by  the  union  of  the  executory  interest  in  the  person  who  hat 
the  estate,  which  is  subject  to  that  interest.    Gwdrtght  v.  Searle,  t  Wils. 
^9.    Goodfiiie  V.  fKAt^M5  East,  174.   3  Prest.  Con  v.  493.     But  although 
these .  interests  are  distiucty  while  they  are  in  the  original  owner,  yet, 
after  he  l»s  14^®°^  ^^  ^^^>  ^^  two  interests  will  be  united  \  for  the  con- 
veyance wiU  operate,  first,  as  a  transfer  of  the  estate,  and  secondly,  as  a 
release,  by  way  of  extinguishment  of  the  interest  under  the  executory 
devi8e,&c.  Ibid.  407.  With  respect  to  persons  who  are  releasees  to  uses,wp 
have  seen,  tliat  no  estate  will  be  merged,  by  reason  that  the  owner  thereof 
accepts  another  estate  merely  as  a  releasee  or  grantee  to  uses.    Supra, 
p*  559.    On  the  other  hand,  an  estate  which  such  feoffee,  releasee,  or 
grantee  amy  take  under  an  use  declared  of  his  estate,  may  be  the  cause 
of  merger ;  in  the  same  manner^  as  if  the  person  taking  an  estate  under 
the  use  had  not  beep  the  feoffee,  releasee,  or  grantee  to  uses.    It  is  also 
10  be  remembered,  that  this  protection  is  extended  to  a  person  who  is  an 
instrument  tovnurda  the  raising  of  uses,  altlioush  he  be  not  the  feoffee,  re« 
leasee,  or  mntee,  oivwhose  immediate  seisin  tne  uses  arise.    Thus,  in  the 
instance  of  a  conveyance  to  a  man,  and  his  heirs,  to  the  intent  that  he 
may  be  tenant  of  the  freehold,  to  the  end  that  a  common  recovery  may 
he  s«ffeK4  to  uses,  although  the  nses  arise  from  the  seisin  of  the  de- 
Bnndant,  umI  not  from  the  seisin  of  the  tenant,  yet  the  estate  which  was 
in  the  tenant  prior  to  the  acceptance  of  the  (;onveyance,  will  be  protect- 
^    Firren  and  Carasii  y.Ftrmw^  Cro.  Jac  643.    3  Prest.  Con  v.  51?, 
M3.    Merger  is  not  fafored  in  equity,  except  to  promote  the  intention, 
f^V&p$  T.  PkiUipB^  1  P.  Wms.  41 ;  and  th^etore  though  there  may,  as  to 
equitable  estate*,  be  an  anion  in  equity.  As  well  as  at  law,  yet  equity 
would  not  permit  an  acceleration  of  charges,  incumbrances,  &c.  as  a  con* 
wquence  of  the  union,  against  the  justice  of  the  case,  or  contrary  to  the 
intention.    But  OYen  In  equity,  if  a  man  grant  a  lease  of  the  possession, 
while  he  has  merely  a  reversion  or  remainder  expectant  on  a  prior  estate, 
yet  on  his  purchase  of  the  particular  estate,  equity  proceeding  upon  tliose 
fides  whicli  govern  that  court  in  enforcing  specific  performance  of  con- 
tncts,  would  decree  a  leaae  to  operate  on  tlv  ownership  thus  acquired, 
*MicqucQt  to  the  lease;  so  aa  to  charae  the  possession  with  the  lease. 
3  Preit.  Gqnv.  656.    Aa  to  money  paid,  the  union  of  the  title  to  the  money 
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m  tke  pen«D  wh»  is  •wiier  of  it,  wbethnr  it  be  real  or  penonal  |in>p«rty, 
V  ill  extinguish  the  demand.    The  fnad  mnst  be  taken  a»  it  is  foond.  Pil- 
ienejf  v.  Dttrlington,^  Bro.  C.  C  2113. 2  Vei.  jun.  175.  IVitb  respect  to  erf- 
ditors,  it  is  observable,  that  after  themerger  of  a  term  belonging  to  an  rxe> 
eutor  or  administrator  in  that  character,  in  the  rever»ioD  or  remuDdfr 
which  the  executor  or  administrator,  or  tlie  husband  of  an  executrix  or  ad- 
ministratrix, has  in  bis  own  right,  the  term,  it  should  seem,  no  longer  rf- 
mains  assets,  against  which  an  execution  can  be  sued  as  part  of  the  goodi 
of  the  testator.  In  consequence  of  annilulating  the  term  by  bis  own  act,  tbe 
Value  of  the  term  is  assets  in  the  hands  of  the  husband  or  executor,  Ac. 
snaking  the  husband  in  his  life-time,  and  liis  wife  afler  his  decease,  liable 
to  that  extent,  as  for  value  received ;  or  for  a  decatiant.    But  at  law,  tbe 
term  does  not,  it  is  apprehended,  continue  jpmflcci/y  liable  to  tlie  dr- 
mands  of  the  creditors,  merely  as  creditors.    CAarttea  and  oC&^rs  v. iw» 
and  others,  2  P.  Wins.  398.    But  it  is  probable,  that  a  court  of  eqirity 
would  not  suffer  creditors  to  be  defrauded  by  the  merger  of  tlie  tcna; 
but  would  follow  the  Inheritaneie  while  it  remained  wKh  the  execntor, 
^'c.  or  with  the  wife,  or  the  husband;  so  as  to  give  to  the  ereditonont 
of  the  inheritance  a  compensation  to  the  value  ^  the  term,  as  assets  be- 
longing  to  them  in  equity,  though  withdrawn  from  them  by  the  rules  of 
law.    3  Prest.  Conv.  559 — 565.      With  respect  to  persons  wlio  hsre 
legal  and  equitable  estates  united,  as  a  legal  estate  camiot  merge  ia  ss 
equitable  one,  it  frequently  becomes  material,  with  reference  to  the  ap- 
plication of  the  doctrine  now  under  consideration,  to  consider  whether 
the  term  be  not  legal,  and  the  inheritance  equitable,  or  i  eaimm.  We 
have  seen  that  an  equitable  fee  may  be  extinguished  by  the  legal  fee,  and 
that  the  purchase  of  the  legal  fee  will  govern  the  order  of  successieo. 
Id  general  too,  all  equitable  interests  will  be  absorbed  in,  and  extingnidh 
ed  by  the  legal  intci'est,  as  far  as  they  are  united,  since  the  legal  estate 
will  govern  the  title,  as  far  as  the  same  person  has  the  legal  estate,  and 
the  benefit  of  that  estate,  as  the  eouitable  owner,    f^ode  v.  PcgH,  \  Bn. 
C.  C.  SC.*).    But  tlie  legal  estate  will  not  extinguish  more  of  tlie  equitable 
interest,  than  is  corresponding  to,  and  co-extensive  with  the  legal  estate, 
d  Prest  Conv.  567.    And  where  a  charge  upon  land  comes  to  the  saoie 
person,  that  is  Intitled  to  the  land  {CieA  v.  Ruikmdy  Lane.  ill.   QuMv 
V.  WUieB^  Ambl.  246.),  if  he  has  not,  the  same  interest  in  both,  then  shall 
be  no  extingnisiimeut  upon  this  account,  /¥ic«  v.  &ys.  Bam.  CC  ISO: 
in  which  respect  there  is  a  distinction  between  legal  and  eoiiitahle  estates, 
on  the  one  hand,  and  freehold  and  copyhold  interests  en  tne  other  huid; 
because  the  fee  of  a  copyhold  may  be  extinguished  in  a  particular  estate 
of  the  freehold  tenure.    St,  Pauly,  Lard  Dtidky  and  Wtid^  15  Vcs.  167. 
So  if  a  person  has  a  charge  on  the  iuheritance,  and  pnrchaaes  an  estate, 
being  a  portion  of  that  inheritance,  the  charge  will  not  be  extiugaidied 
or  suspended,  except  so  far  as  It  affects  the  ownership,  which  the 
party  acquires  in  such  portion  of  the  inheritance.    3  Prest*  Conv.  667. 
The  general  rale  also  is,  that  if  a  person  has  a  portion  charged  oa  the 
inheritance,  and  then  acqirires  the  inheritance  In  fee  by  purchase,  tbe 
charge  cannot  be  enforced  by  the  personal  representatives  to  the  prcjs* 
llice  of  the  heirs  or  real  representatives.    Chester  v.  /ftttea,  AraM.  246. 
Supra,  p.  559.    But  if  there  be  evidence  of  the  tnteotion  of  the  owner  of 
the  fee,  that  the  cbar^  should  not  merge ;  or  where  no  iateutioo  is  ei- 
pressed,  or  the  party  is  incapable  of  expressing  any,  if  it  appear  to  the 
court  to  be  most  advantageous  for  him,  that  it  riiould  continue  penonal 
property ;  in  such  case  the  charge  will  not  sink.  TAosmm  v.  Kemithf  t  Vera. 
%iS.    Et  vid.  Forbes  v.  Moffattj  IbVes.  384;  in  which  case  a  mortgage 
was  held  to  be  not  merged  by  unioQ  with  the  fee;  the  actual  inteatioo,  not 
established  by  the  actsoftlte  party,  being  presumed  from  the  gieater  ad- 
vantage against  merger  in  favor  of  the  porsonal  representative,    flo 
it  is  when  the  inheritance  descends  on  an  infilnt  intitlad  to  a  por- 
tion,  or  w^ben  an  estate-tail  or  for  life  only   is  acquired  (CAoarfM  v. 
Talhnt,   9  P.  Wms.  610.     Ambl.  246.),  or  creditors  would  be  prrja* 
diced.     Donisthotpe  v.  Porter,    Ambl.  600.    1  Sand.  t4f.     There  are 
also  some  other  exceptions    to   the  general  rule  that  tlie  socccssioa 
shall  be  governed  by  the  legal  and  not  by  the  equitable  estate;  for 
if  a  pt  r^on  has  a  term  of  years  at  law,  and  purchases  the  equitable  in- 
heritance, the  teim  will  become  attendant  on  the  inheritance,  for  the 
beneflt  of  the  heirs,  in  exclusion  of  the  cxecolors,  or,  more  oorrecUy 
sf  eakifig^  tbe  executors,  as  to  the  legal  estate,  will  become  trustees  for 
the  heirs.    Charlton  v.  Lmr,  3  P.  Wms.  3t8.    Also,  when  a  copyholder  of 
the  legal  estate  purchases  the  equitable  fee  of  the  freehold  toiure,  tha 
heirs  of  the  freeliold  tcaure^  though  merely  eq^ttablci  will  be  iatitled  to 
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But  if  It  had  been  a  corporation  aggregate  of  many,  the  ^.^''^^^l'^^ 
making  of  the  lessee  master  had  not  extinguished  the  term,  no  rativn  aggregate  qf 

many,  being  made  nuif* 

more  than  if  the  lessee  had  been  made  one  of  the  brethren  of  ter. 
the  hospital  (l). 

But  herein  arc  two  diversities  worthy  of  observation.    The  SS8b. 

£.,,.  ,.  .  .  ,         ,      S.Efeet  of  a  surrender. 

tint  IS,  that  havmg  regard  to  tiie  parties  to  the  surrender,  the  on  a  surrendery  the 
ertate  is  absoluitely  drowned,  as  in  Littleton's  case  (sect.  636),  ^ut^abJohaelydi* 
between  the  lessee  and  tlie  second  baron  (m).     But  having  ^^rmined: 

--"-------—--——-—---— ^---— ——--———-—----— --—-—-----—  (Ante,  185.    S  Rep. 

tfce  benrfit  of  the  Icpi!  estate  of  the  copyhold  teonrc.  3  Prcst.  Conv.  569.  ^^O 
The  general  rule,  however,  is,  thut  if  a  man  has  the  same  interest,  and 
ai4}Hitiite  itom'imon  and  property  in  the  whole  luberitHnce,  as  he  has  In  tlie 
term  or  power  for  raisin«:  money  ont  of  the  inheritance,  there  it  must 
merge,  for  a  man  cannot  have  a  power  to  raise  money  merely  for  my  l)c. 
netit  out  of  that  ^hich  is  mine.  But  if  there  be  any  difference  in  the 
two  interests,  or  any  other  per^^on  intermediate,  then  (here  can  be  no 
merfjer;  for  if  tlicre  be  any  merger  in  the  tirst  case,  it  wiU  change  the  in* 
teni  of  the  conveyance ;  and  in  the  other  case,  there  being  an  inter- 
mediate estate,  there  is  no  merger  at  law,  no  more  is  there  in  a  court  of 
eqnity  in  the  case  of  a  trust.  *2  Fonbl.  Tr.  Eq.  iC7.  Et  vid.  WiUoughby 
V.  hliUovghby^  iT.  R.  7'36.  But  though  a  term  will  not  beconie  attendant 
on  the  uihentanre,  by  the  consti'iiction  of  a  court  of  equity,  except  under 
the  circnms  taiicc>>  stated  in  the  general  rule,  yet  it  may,  under  other  cir- 
camstances,  become  attendant,  by  the  express  declare  ion  of  the  owner 
of  the  terra,  and  of  the  inheritance.  Scott  v.  Fenhoulet,  i  Bro.  C.  C.  69. 
S  Prest.  Conv.  570. 

The  whole  doctrine  of  merger  is  unfolded  with  great  perspicuity  and 
learning,  by  Mr.  Preston,  in  the  3d  vol.  of  his  Treatise  on  Convey anciog, 
from  which  the  preceding  observations  have  been  chiefly  extracted  :  to 
ihut  work  we  beg  to  refer  the  studeut  for  a  full  deveiopement  of  this  in^ 
teresting  subject. — [Ed.] 

(L)  With  respect  to  persons  who  are  seised  as  individuals  of  one  estate!, 
and  of  another  as  part  of  an  aggregate  corporation,  as  a^inst  such  per- 
80D:f,  it  b  clear  that  there  cannot  be  any  merger,  either  ot  the  estate  held 
in  right  of  their  corporation,  or  of  the  estate  held  in  their  own  righu 
For  in  point  of  law  they  are  not  entitled  to  tiie  two  estates :  in  the  estate 
held  in  right  of  the  corporation,  they  have  no  interest  or  estate  individu* 
ally.    3  Prest.  Conv.  311, 51*^. 

With  reg;ird  to  the  case  of  the  lessee  under  a  hospital  becoming  master 
of  the  hospital,  or  the  similar  ca^e  of  a  person  who  is  lessee  under  the 
parson  of  a  living,  with  the  concurrence  of  patron  and  ordinary,  and  who 
afterwards,  dnriug  the  term,  becomes  parson  of  Ihe  church,  Mr.  Prcstoa 
observes,  that  these  case*i  only  prove,  that  in  those  particular  instances 
the  term  diil  merge,  notwithstanding  the  term  and  thefrceliold  were  held 
in  (Ut!*erent  rights  ;  and  they  by  no  means  establish  a  general  rule,  that  a 
term  in  a  man*s  own  right  is  inconsistent  with  a  freehold  in  anire  droits 
Though  these  positions  may  be  law,  they  do  not  contravene  the  doctrine 
stated  in  tlie  last  note  but  two,  since  the  party  clearly  had  the  term  ip 
his  own  right,  and  afterwards  acquired  the  freehold  in  his  corporate  ca.- 
pacity.    lb.  «83.— [iiU] 

(M)  With  respect  to  the  effect  of  a  surrender,  it  is  observable,  that  oa 
a  surrender,  the  whole  estate  is  determined  without  other  ceremony ;  and. 
as  to  the  parties  themselves,  it  will  be  absolutely  determined.  And 
therefore,  in  the  case  put  by  Littleton,  if  an  husband,  seised  tn  right  of 
his  wife,  leases  for  the  life  of  B.,  which  is  a  discontinuance,  and  after- 
wards p,  surrenders  bis  estate  to  the  husband,  the  discontinuance  is 
determined.  Infra,  338  b.  p.  565.  And  if  A.  mortgages  his  reversion 
in  fee  to  the  lessee  for  years,  whereby  his  term  is  surrendered,  and  after- 
wards  pavs  the  money  pursuant  to  the  condition,  yet  his  term  will  be  ex* 
tingnished,  and  not  revive.  3  Leo.  6.  So  by  a  surrender  the  estate  will 
be  absolutelv  merged  for  the  benefit  of  a  straneer.  Infra,  338  b.  And 
by  a  surrender  the  estate  will  be  merged,  though  it  be  to  the  disadvan* 
tege  of  him  who  assents ;  as  In  the  case  to  be  presently  proposed^  of 
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lest  by  a  voluntary  surrender  tbey  may  receive  prejudice  touch- 
ing any  right  or  interest  they  had  before  the  surrender,  the 
estate  surrendered  hath  in  consideration  of  law  «  continii- 

45  E.  3. 13.  5H.5.9.  ance(N).    As  if  a  reversion  be  granted  with  warranty,  and 

tenant  for  life  surrender,  the  grantee  shall  not  have  execatioo 
in  value  against  the  grantor,  who  is  a  stranger  during  the  life 
of  tenant  for  life ;  for  this  surrender  shall  work  no  prgudice 
to  the  grantor  who  is  a  stranger. 

40  E.  3. 13.  9  E.  4.  So  if  tenant  for  life  surrender  to  him  in  reversion,  being 
f4  E.  3.  77/   *  within  age,  he  shall  not  have  his  age ;  for  that  should  be  a 

prejudice  to  a  stranger,  who  is  to  become  demandant  in  a  real 

action. 

5  H.  5. 8.  96  Ku.  38.  If  tenant  for  life  grant  a  rent-charge,  and  after  surrender, 
7  Rep.  38.  Ante,  '  7^^  ^le  rent  remaineth,  for  to  that  purpose  he  cometh  in  under 
^^^•)  the  charge.     Causa  qu&  supra  (o). 

If  a  bishop  be  seised  of  a  rent-chaige  in  fee,  the  tenant  of 
die  land  infeoff  the  bishop  and  his  successors,  the  lord  enter 

attonuDcnt  by  the  lessee  for  life  to  a  release  by  the  reyersiooer,  to  1  p«r- 
son  to  whom  be  had  previonsly  granted  the  rerersion  for  life,  in  whicl 
case  the  lessee  becomes  puniiluible  for  waste,  where  he  was  disponisbsbie 
upon  the  grant  of  the  reversion  for  life.  IniVa,  338  b.  Bot  tbeatites 
shall  have  continnance  notwithstanding  a  surrender,  to  avoid  a  prrjiHficc 
to  a  stranger.  Infra,  338  b.  It  is  also  observable,  that  a  charge  imM 
before  the  surrender  revives,  if  the  surrender  be  avoided  against  Un 
who  claims  paramount  the  surrender ;  as  if  lessee  for  life  grants  a  rest- 
charge,  and  afterwards  enfeoffs  the  grantee,  and  the  lessor  enters  for  tkt 
forfeiture,  the  rent  revives ;  for  the  lessor  claims  pataraoont  the  feoff- 
ment. Infra,  338  b.  80  if  a  grantee  for  life  of  a  rent  accepts  a  les&e 
of  the  Innd  from  him  in  the  reversion,  and  afterwards  the  lease  is  sunro' 
dered,  the  rent  revives.  Peto  v.  Pemberton^  Cro.  Car.  101.  6  Com.  Dis- 
S«0,  3«1.  Surrender  (L.  1.  2.  3.)(M).    Sec  further  as  to  the  effect  of  i 


surrender,  Shep.  Touch.  308,  309.  Yin.  Abr.  Surrender.— [lurf]. 
(N)  Sec  ante,  n.  (A)  p.  551 ;  and  ante,  n.  (K)  p.  561. — [£d.l 
(O;  It  is  a  principle  of  law,  that  qttod  meum  est  sim  /ado,  sire  irftdt 
Meo,  m»UH  vel  in  altatirm  transferri  non  potest :  and  a  consequence  of  thtf 
principle,  is,  that,  notwithstanding  the  merger  or  surrender  of  any  e&tstt 
oelonging  to  a  particular  tenant,  the  diarges  created  by  that  tenant  viU 
continue;  and  the  rents  and  conditions  annexed  to  the  reversion,  sstk 
estate  which  becomes  merged,  will  cease  to  exist.  Ltrd  T.  v.  Btrtm^ 
Moor.  94.  fVebb  v.  Rwuell,  3  T.  K.  40^.  Infra,  n.  CR).  But  the  pofie; 
of  the  law  establishes  a  relation  between  the  owner  or  a  derivative  ctuie, 
and  the  person  M'ho,  after  the  merger,  has  the  next  estate  in  rrmaiadcr 
.or  reversion.  Therefore,  after  the  merger,  the  under-lessee  may  turret- 
der  to  the  person  who  has  the  next  estate,  Shep«  Touch.  Chap.  Suirenderi 
or  tlie  lessee  may  be  punished  for  waste,  at  the  suit  of  the  owner  of  thst 
remainder  or  reversion.  And  although  prior  to  the  merger  of  the  estate 
of  the  lessor,  there  could  not,  on  accoimt  of  the  mesne  interest,  kiYc 
l>een  any  merger  of  the  derivative^estate,  in  the  estate  in  which  the  wo* 
gf  r  of  this  reversion  has  taken  place,  yet,  after  the  merger  of  this  rev«^ 
sion,  the  derivative  estate  may,  on  its  union  with  the  next  estate  in  '«' 
mainder  or  reversion,  become  merged  in  that  remainder  or  refem^ 
Arcka*$  case,  i  Co.  67.  Bredme$  ease,  1  Co.  76.  TVqMf^s  mm,  6  Co.  li 
nrM  r.  BuseU,  3  T.  R.  409*    3  Prett  Conv.  556,  SbT^Ei.] 
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for  the  mortmab,  he  AM  hold  it  discharged  of  the  rent ;  for 
the  entry  for  the  mortmain  affirmeth  the^  alienation  in  mort- 
main, and  die  lord  claimeth  under  his  estate ;  but  if  tenant  for 
life  grant  a  rent  in  fee,  and  after  infeoif  the  grantee,  and  the 
lessor  enter  for  the  forfeiture,  the  rent  is  revived,  for  the 

lessor  doth  claim  above  the  feoffment  (p).     But  if  I  grant  (^ntc,  «34.)  48  E.  3, 
..  .        i-  ^1..  t      1.  ^  t  •    ^^   (Mo,  94,) 

the  reversion  of  my  tenant  for  life  to  another  for  term  of  bis 

life,  and  tenant  for  life  attorn,  now  b  the  waste  of  tenant  for 

life  dispunishable  (q).    Afterwards  I  release  to  the  grantee 

for  life  and  his  heirs,  or  grant  the  reversion  to  him  and  hit 

heirs ;  now  albeit  the  tenant  for  life  be  a  stranger  to  it,  yet 

because  he  attorned  to  the  grantee  for  life,  the  estate  for  life 

which  the  grantee  had  shall  have  no  continuance  in  the  eye 

of  the  law  as  to  him,  but  he  shall  be  punished  for  waste  done 

afterward. 

The  second  diversity  is,  that  for  the  benefit  of  an  estranger  wOeuU  he  far  theh 
the  estate  for  life  is  absolutely  determined.  As  if  he  in  tlie  /p|^^  ^^  ^^3  x 
reversion  make  a  lease  for  years,  or  grant  a  rent-charge,  &c. 
and  \hen  the  lessee  for  life  surrender,  the  lease  or  rent  shaH 
commence  maintenant.  So  in  the  case  of  Littleton ;  first, 
between  the  lessee  and  the  second  husband,  the  state  for  life 
is  determined ;  and  secondly,  for  the  benefit  of  the  issue  it 
shall  be  so  adjudged  in  law.  Here  note  a  diversity,  when  it 
is  to  the  prejudice  of  a  stranger,  and  when  it  is  for  his 
benefit* 

If  a  man  maketh  a  lease  to  A,  for  life,  reservii^  a  rent  of 
forty  shillings  to  him  and  his  heirs,  the  remainder  to  B.  for 
life,  the  lessor  grant  the  reversion  in  fee  to  B.,  A.  attorn,  B. 
shall  not  have  the  rent ;  for  that  although  the  fee-siropie  do 
drown  the  remainder  for  life  between  them,  yet  as  to  a  stranger 
it  is  in  esse ;  and  therefore  B.  shall  not  have  the  rent,-  but  his 
heir  shall  have  it(R). 


'  ^ 


(P)  Id  the  forn)er  case  the  lord  shall  hold  the  hmd  diftcharsed  of  the 
rent,  for  he  affirms  the  alienation  in  mortmain,  and  clairos  in  respect 
thereof  the  same  estate  as  the  bishop  had.  But  in  the  latter  case  the  rent 
is  revived,  for  the  lessor  re-entering  defeats  the  estate  of  the  alienee, 
the  makiog  whereof  devested  his  reversion,  and  claims  jiuch  estate  as  his 
tenant  bad  before  the  alienation  which  was  liable  to  the  rent.  Hawk. 
Abr.  434,435.— [£</.] 

(Q)  See  ante,  5!7:ia,  b.  p. 601.  n.(C  3;.— [£tf.] 

(K)  So  if  lessee  for  life  make  a  lease  for  years  rendering  rent,  and  the 
lessee  for  life  surrender  his  estate,  in  this  casf,  althoogn  the  original 
estate  for  life  be  yielded  np,  yet  the  derivatiire  estate  for  years  will  con-    ' 
^iioe  notMfithstanding ;  but  the  sarrenderee  will  he  entitled  to  I^slvg  the 
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172  a.  (s)  Obligation  is  a  word  of  his  own  nature  of  a  large  ex- 

tent; but  it  is  commonly  taketi,  in  ibe  common  law,  for  a 

I  ■■  I  ■■  ■■■■■■-  ■  ■  ■■-^^^— — 1^^»^— »— ^— 11        I         ■■ 

rent  reserved  upon  the  lease  for  years :  for  when  the  estate  of  the  orisinal 
lence  is  surrendered,  tiie  relation  between  him  and  hrs  nnder-tt-raTit 
ceases:  and  as  the  connexion  and  privity  was  l>etweeQ  the  under-iefiuit 
and  bis  lessor  only,  aiul  not  between  the  under-tenant  and  the  original 
lessor,  tlio  nnder- tenant  is,  by  the  roles  of  law,  dischargrd  from  all  the 
burthen  (as  rents  and  covenants)  annexed  to  his  tenancy,  fi'ebb  v.  RmsuU, 
:;  T.  R.  401.  And  Mr.  Prestdn  obsenres,  that  it  is  not  c'lcar  tliat  a  men;er 
does  not  induce  <lll  the  same  consequences.  Such  extinguishment  clearly 
Is  the  result,  uhcii  the  estate  of  the  original  lessee  is  granted  to  the  owner 
of  the  reuminOcr  or  revc  rsion :  so  that  the  gnmt  does,  in  law,  arooDDt  to 
a  snrrcndcr  in  fact;  and  there  are  not  any  authorities,  nor  is  there  any 
principle,  from  which  a  difiereace  can  be  collected  to  distiDgunrfi  those 
cases  in  which  the  term  of  the  original  lease  is  merged  by  the  acoesbion, 
or  purcha^c,  of  the  remainder  or  reversion.  3  Conv.  1S9,  ISO.  Et 
vid.  Jjtrd  T.  v.  Bcaivnj  Moor.  94.  IVe^  v.  RaaeUf  snpra«  As  there- 
fore the  under  lease,  notwithstanding  a  surrender  or  merger,  wonld  con* 
tinue,  and  the  lessee  be  discharged  trom  the  payment  of  rent,  and  fron 
all  conditions  aud  dependant  covenants  annexed  to  his  lease ;  to  remedy, 
in  certain  cases,  these  inconveniences,  the  rtat.  of  4  Geo.  2.  e.  S8.  w^s 
passed,  wht  reby  it  is  enacted,  **  Tliat  iu  case  any  lease  shall  be  duly  sar- 
rcndered  in  order  to  be  renewed,  and  a  new  Uau  wmdt  and  execoted  by 
the  chief  landlord  or  landlords,  the  same  new  lease  shall,  witboota  $iir- 
render  of  all  or  any  of  the  nnder-leases,  be  as  good  and  valid  to  ail  in- 
tents and  purposes  as  if  lUl  the  under-leases  derived  thereout  had  been 
likewise  surrendered,  at  or  before  the  taking  of  sadt  new  lease.  Ao4 
that  all  and  every  person  and  persons,  in  whom  any  estate  for  life  or  lif es 
or  for  years,  shall  from  time  to  time  be  vested  by  virtno  of  sack  new 
lease,  and  hi.<,  her,  and  their  executors  aud  administrators,  ahall  be  enti- 
tled to  the  rent,  covenants,  and  duties,  and  have  like  remedy  for  recoveiy 
thereof,  and  the  under-lessees  shall  hold  and  enjoy  the  mcHsua^,  laniU, 
and  tenements,  in  their  respective  under-leases  comprised,  as  if  the  ori* 
ginal  leases  out  of  which  the  respective  under-leases  are  derived,  ha^ 
been  still  k<^pt  on  foot  and  continued ;  and  the  chief  landlord  and  land- 
lords shall  have  and  be  entitled  to  such  and  the  same  remedy  by  distress 
and  entry,  in  and  upon  the  messuages,  lands,  tenements,  and  heredita- 
ments, comprised  in  any  such  under-lease,  for  the  rents  and  duties  re- 
served by  such  new  lease,  so  far  as  the  same  exceed  not  the  rents  reserved 
in  the  lease  out  of  which  such  under-lease  waa  derived,  as  they  would 
have  had,  in  case  such  former  lease  had  still  been  continued,  or  as  they 
wonld  have  had  in  case  the  respective  under-lease  had  been  renewed 
under  such  new  principal  lease ;  any  law,  custom,  or  usa^,  to  the  con- 
trary thereof  notwithstanding.''  There  is  a  simikir  provision  in  the  sta- 
tute of  S9  &  40  Geo.  5.  c.  41.  which  enables  bishops,  drc  to  renew  leases 
by  sub-dividing  tenements,  and  apportioning  the  rents,  See*  Ante,  p.  423. 
n.  (S).  The  effect  of  the  statute  of  4  Geo.  S.  is  merely  to  antborise  sar 
renders,  witli  a  reservation  of  the  privity  aud  relation  of  landlord  and 
tenant,  between  the  original  lessee  and  his  nnder-lesseea,  when  the  ori- 
ginal lessee  takes  a  new  lease ;  and  to  give  to  the  original  lessees  the  ame 
remedies  against  their  tenants,  as  they  might  have  pursued  prior  to  the 
surrender.  It  places  the  original  lessees,  and  the  ground  landlord,  ex- 
actly in  the  same  situation,  as  if  no  surrender  had  been  made,  and  now 
the  ground  landlord  may  distrain  on  the  land  for  tlie  reserved  rent;  and 
the  original  lessee  may  recover  the  rents  reserved  to  himself,  and  eaforce 
the  covenants  entered  into  by  the  under-lessee.  But  the  statute  does  not 
operate  to  confirm  the  under-leases :  they  continue  to  be  precisely  in  the 
same  5tate  ax  if  no  new  lease  were  obtained.    S  Prest.  Conv.  140. 

Lastly,  if  lessee  for  life,  or  years,  makes  a  covenant  with  hia  lessor,  and 
aAerwarda  surrenders  his  estate  to  hun,  his  breach  of  covenant  is  not 
hereby  salved ;  for  the  lessor  may  have  an  action  of  covenant  notwitb- 
atandmg  the  surrender.    Shep. Touch.  SOl.— [£d.] 

(S)  Before  we  consider  the  operation  of  a  bond,  it  will  be  proper  (0 
advert  to  the  two  remaining  species  of  derivative  oonveyances,  namely, 
^  assignment  and  a  defeasance. 

An  assiipment  is  properly  a  transfer,  or  making  over  to  another,  of 
the  whole  interest  or  estate  which  the  assigoar^faas  in  Unds  or  tenenenn ; 
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bond   containing  a  penalty^  with  condition  for  payment  of 
money,  or  to  do  or  suffer  some  actor  thing,  &c.  and  a  bill  19 

most  commouly  taken  for  a  single  bond  without  condition. 

I        III  .      •-     -I- 

bnt  it  t<4  nsoally  applied  to  the  transfer  of  a  terin  for  years.    An  assign* 

iitui.t  of  a  tt^rm  ditiers  from  a  lease  only  in  tliis,  tlait  by  a  lease,  tbe  lessor 

conveys  an  interest  less  than  biit  own,  reservina  to  himself  a  reversion-; 

i^hereas  by  an  aisij^ninent,  ths  assignor  parts  with  his  whole  interest  and 

pro|>erty  in  the  chio;^  assigned,  and  pats  the  assi|rnee  in  his  place.    2  Bl. 

Com.  3^,  Stt.    4  Cm.  Ui{c.  i(io,  161.    Althoni^h  an  uistrnment  pnruorlt 

to   be  a  lease,  yet  if  it  does,  in  effect,  comprise  all  the  tsiate  or  the 

grantor,  it  amonnts  to  an  ussiirnment,  and  is  not  an  undeivlease ;  and  a 

ri^ht  of  entry,  or  reservation  of  rent,  will  not  change  the  nature  of  the 

estate.     Palmer  v.  EdwardSj  Dougl.  187.    And,  on  the  other  hand,  if  it 

leaves  any  portion  of  the  estate  in  the  lessor,  even  a  day,  or  an  hoar,  or 

a  minnte,  as  a  reversion,  it  is  an  ander-lease ;  and  therefore  an  inslrn* 

ment  pni*porting  to  be  an  assignment  for  the  residue  of  a  term,  reserving 

the  last  clay  or  hour,  will  operate  as  a  lease  of  this  description.    S  Prest. 

Coav.  1^4,  1^5.    The  operative  words  of  an  assignment  are,  assign, 

transfer,  and  set  over ;  bat  any  other  words  which  shew  the  intention  of 

the  parties  to  make  a  complete  transfer,  will  amount  to  an  assignment. 

And  there  needs  no  consideration  to  support  an  assignment  by  a  tenant 

for  years,  for  the  tenure  and  attendance,  and  the  being  subject  to  for- 

feitiire,  as  al»o  the  payment  of  rent,  if  there  is  any,  are  sufficient  to  vest 

the  term  in  the  assignee.    1  Mod.  fi63.    But  since  liie  Statute  of  Frands. 

an  assignment  must  be  by  deed.    Every  estate  and  interest  in  lands  and 

tenements,  and  every  present  and  certam  estate  or  interest  in  iocor* 

poreal  hereditaments,  as  rents,  advowsons,  &c.  may  be  assigned :  and 

even  though  tbe  interest  be  future,  as  a  term  for  years,  to  commence  at 

a  8nbse<|ucnt  period,  it  may  be  assigned,  for  it  is  vested  ta  pra$tnti^ 

though  It  is  oiily  to  take  effect  mjmiwro.    Perk.  sect.  91*    Bat  ao  right 

of  entry,  or  re-entry,  can  be  assigned,  so  that  if  a  person  be  disseised, 

and  assigns  over  his  right  to  another,  before  he  has  entered  oo  the  dis* 

feisor,  such  assignment  is  void.    Ante,  914  a.  p.  85.    With  respect  to  the 

assignment  of  emMta  in  wfioa,  see  ante,  p.  lid.  n. (&  S).    Delany  v.  Ste^- 

4vt,  1  T.  R.  «6.     ^  tffcA  V.  A'Mify,  1  T.  R.  619.    d  T.  R.  SIO.    /aacs  v. 

V.  Dunl&p^  8  T.  R.  595.  And  note,  that  aa  assignment  of  a  diose  in  action 

may  be  by  parol  as  well  as  by  deed.    HoweU  v.  Mac  /vert,  4T.  R.  690. 

Htaik  v.  JuUl,  4  Taunt.  3^6.' With  respect  to  the  distinctiotts  as  to  when 

tlie  assignee  is  bound  by  the  covenants  of  the  assignor,  and  when  not, 

iee  ante,  p.  330, 331,  n.  (O  3).    That  an  assignee  is  liable  for  rent  only, 

while  he  conilunes  in  possession  under  the  assiaament,  see  Siavue  v. 

itforrts,  iVes.  &  B.  11 ;  and  that  he  is  aot  gniltv  of  a  fraad,  if  he  assigns 

ever  his  interest  to  whom  he  pleases,  with  a  view  to  get  rid  of  a  lease, 

although  such  person  neither  takes  actual  ponession,  nor  rtceiTes  tha 

lease,  see  Tmykir  v.  Smm,  l  Bos. ic  P. SI. 

'  As  to  the  natnre  and  operation  of  a  defeasance,  see  ante,  S36  b.  S37  a. 
P*  1««,  l«3y  and  the  notes  there.  £t  vid.  9  Prest.  Coov.  166, 167,  199, 
SOS. 

^  A  bond  or  obligation  is  a  deed,  whereby  the  obligor  buids  or  obliges 

himself,  his  heirs,  executors,  and  administrators,  to  pay  a  certain  sam  of 

ooaney  to  the  obligee,  at  a  particular  day.    If  this  be  all,  the  bond  is 

called  a  simple  one,  §implex  oMgmtio.    Bat  there  is  Mierallv  a  condition 

adde<|,  that  if  the  obligor  does  some  act,  the  obligaSon  shall  be  void,  or 

else  shku  renmin  in  fall  force ;  as  payment  of  rent,  performance  of  cove* 

fumts  in  a  deed,  or  re>payment  of  a  principal  sum  of  money,  borrowed 

of  the  obligee,  with  interest  -,  which  principal  sum  is  usually  one*half  of 

the  penal  sum-  specified  in  the  bond*    9  Bl.  Com*  340.    There  are  no 

technical  words  necessary  to  a  boad,  Cro.  £lis.  561.  799.  886 ;  and  if 

there  be  an  evident  mistake  in  the  word  expressing  the  sum  in  which  the 

I>arty  is  intended  to  be  liooad  (  as  if  it  be  for  tkntff  pounds,  instead  of 

thirty  poands ;  it  will  be  so  construed  as  to  answer  the  intention  of  the 

parucs.    Cro.  Jac.  903^  S08.  607^    CromweU  v.  Grummien^  1  Ld.  Raym» 

3^5.    Etvid.  If^aa^A  V.  IfassrI/,  1  Marsh.  311.    So  any  words  by  whicil 

the  intrntion  of  the  parties  can  be  discovered,  are  safficient  ta  nmke  a 

c^aidition  of  a  bond  :  for  if  the  words,  though  improper,  should  be  cofw 

itrued  void,  and  not  a  condition,  then  the  obligation  would  be  slog le, 

^■mI  ef  force  agatnsi  tha  grantor,  although  ht  hid  perfbnned  tht  condi* 
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tioQ  of  it  according  to  the  intention  of  the  parties :  nad  the  oooditiffii 
being  for  the  benefit  of  the  obligor,  ihall  be  construed  favourably.  BulUr 
V.  WiggCf  \  Sannd.  66.  And  the  extent  of  the  condition  of  an  inU^nmity 
bond  may  be  restrained  by  tlie  recitals,  though  the  words  of  the  condi- 
tion import  a  larger  liability  than  the  recitaU  contemplate.  PearmU  t. 
Summerset t  4  Tauiit.  59:).  With  respect  to  impossible  or  void  oonditioBS^ 
the  following  distinction  has  been  taken :  that  where  the  condition  is  under- 
written or  indorsed,  that  is  onW  void,  and  the  obligation  is  single ;  but 
where  the  cot.dition  is  part  of  the  lien  itself,  and  incorporated  therewith 
(as  in  a  recognizance  by  bail),  if  the  condition  be  impossible^  the  obliga- 
tion is  void.  1  Saund.  66.  n.  PuUerton  v.  AgnvM^  1  Salk.  172.  Ante*  206 a.  b. 
p.  21,  S^.  Where  the  condition  of  a  bond  is  entire,  and  the  whole  is  agamst 
law,  it  is  void.  But  when  tUe  condition  consists  of  several  different  parti, 
and  some  of  them  are  lawful,  and  the  others  not,  it  is  good  for  so  nnch 
as  fs  lawful,  and  void  for  the  rest*  Ibid*  £t  vid.  ante,  p.  24,  25,  n.  (P), 
and  the  cases  there  cited. 

When  the  conditicn  of  a  bond  is  not  performed,  it  becoica  forftited, 
or  absolute  at  law ;  and  is  a  charge  on  the  personal  estate  and  chattels 
real  of  the  obligor,  bat  not  on  nts  fre^ki  lands ;  and  therefore  any 
settlement  or  disposition,  which  he  makes  in  his  Uf(^time,  of  his  lands, 
whether  volontafy  or  not,  will  lie  good  against  bond  creditors.    For  a 
bond  being  no  lien  on  lands  in  the  hands  of  the  obligor,  raac:h  less  caa  it 
be  so,  when  they  are  given  away  to  a  stranger.  Po^^mo  t.  Weedm^  1  Ah. 
£q.  149.    4  Cm.  Dig.  168.    If  the  obligor  in  a  bond  binds  himself,  with- 
out his  heirs,  executors,  and  administrators,  the  executors  and  admiais- 
trators  are  bound,  but  not  the  hair.    Shep.  T.  369.    Bnt  if  be  binds  Ina- 
self  and  his  heirs,  it  will  be  a  lien  on  his  heir,  who,  in  default  of  personal 
assetM,  will  be  bonnd  to  discharge  it,  provided  he  has  real  asseta  of  the 
obligor  by  descent:  so  that  a  nond  is  said  to  be  a  ooUaleral,  thoa^ 
not  a  direct  charge  on  lands.    But,  properly  speaking,  it  la  not  an  ia- 
cumbrance  upon  land ;  for  it  does  not  follow  the  land  like  a  recogai- 
«ince  and  a  judgment ;  aud  even  if  the  heir  at  law  aliens  the  land,  the 
obligee  in  the  lM>nd,  by  which  the  heir  is  bonnd,  can  have  his  remedy 
only  against  the  person  of  the  heir,  to  the  amount  of  tiie  value  of  the 
land,  Stat.  3  W.  &  M.  c.  14.  s.  5 ;  but  he  cannot  follow  the  land  when  it 
is  in  the  possession  of  a  hontifide  purchaser*    BulU  N.  P.  175.    By  stat 
•3  W.  &  M.  c.  14.  s.  2.  all  devises  of  hinds  are  fraudulent  and  void,  as 
against  bond  creditors,  who  may  sue  the  heirs  of  the  obligor,  and  also 
liis  devisees  jointly.    An  estate  in  reversion  is  within  this  act ;  and  so  b  a 
devise  of  the  reversion  by  the  heir  of  the  obligor ;  and  in  such  case  the 
lands  devised  are  liable.    iCtJMSton  v.  Clarke^  2  Atk.  204.    With  respect 
.to  what  sliall  be  assets  for  payment  of  bond  debts,  see  ante,  p.  132.  a. 
(R).    On  the  forfeiture  of  a  bond,  or  its  becoming  single,  the  whole 
•penalty  was  formeriy  recoverable  at  law ;  but  here  the  courts  of  canity 
interposed,  and  would  not  permit  a  man  to  take  more  than  in  conscience 
he  ought ;  vie.  his  principal^  interest,  and  expenses,  in  case  the  forfeitnie 
accrued  by  non*paymeat  of  money  borrowed;  the  damages  anstained 
upon  non-performance  of  covenants ;  and  the  Ukc.    And  a  similar  prac- 
tice having  gained  some  footing  in  the  courts  of  law,  the  stat.  4  &  5  Ann. 
e.  16,  enacted,  that,  in  case  of  a  bond,  conditioned  for  die  payment  sf 
money,  the  payment  or  tender  of  the  principal  sum  due,  with  interest  and 
costs,  even  thou||h  the  bond  be  folfeitfed,  and  a  suit  commenced  thereon, 
shall  be  a  full  satisfaction  and  discharge.    In  general  there  can  be  no 
remedy  at  law  beyond  the  penalty,  for  a  man  can  have  no  more  than  hb 
debt ;  and  the  penalty  is  the  utmost  of  his  debt     WUde  v.  Cfartoai, 
6  T.'R.  303.    ShiH  r.  PneUr,  2  Marsh.  226.    £t  vid  M^Cbwe  t.  JDaaUa, 
1  East.  136,  In  which  it  was  determiiied,  that  in  an  action  on  a  judgment 
recovered  on  a  bond^  interest  might  be  recovered  in  damages  b^oiul  the 
penalty ;  but  Lord  KLenyon  admitted,  that  if  the  action  had  been  upon  the 
Dond,  it  would  have  been  otherwise.    And  where  the  obligee  is  ptainliir, 
equity  in  general  will  not  carnr  the  debt  beyond  the  penalty;  he  havias 
made  himself  the  judge  of  his  own  reoompenoe.    See  Hide  v.  Tktmtt, 
1  Vem.  360.  An^n.  l  Sidk.  154.  Steward  v.  RMmboU,  2  Vem.  509.  Geheejf 
Corporation  v.  HMeeell,  2  Bro.  P.  C.  276.    Bromlep  v.  Gosderc,  1  Atk.  7^^ 

•  80.     Tew  V.  Earl  ^  ^uUerton,  3  Bro.  C.  C.  489.    Km^klt  v.  Jfodaai, 

•  3  Bro.  C.  C.  496.  Groevenar  ir.  Cook^  Dick.  305.  Oibeon  v.  EgerioOf  Dick. 
406.     Ki'ltlehy  v.  KetUeby,  Dick.  514.    Usyd  v.  HaUhHy  2  Anstr.  b%z. 

'  Sharp V.  Eari  qfS<iarlmmtgh,S\e9,5b7.  Maekwerth  v.  Tlkoams,  4Ves.3:i9. 
But  it  is  otherwise  where  the  obligee  is  defendant;  for  then  thejaaxim 
applies,  that  he  who  will  have  equity  most  do  equity,  l  £q.  Ah.  9^  pi.  7. 
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Hale  ▼.  ThomoMj  snpra.    And  equity  wOl,  under  special  circnmstanc^s, 
carry  a  debt  beyona  the  penalty,  as  where  a  man  is  kept  out  of  bis  money 
by  an  injunction,  or  is  prerented  from  going  on  at  law,  Duvat  v.  Terry ^ 
Show.  1^.  C.  15.    Hale  v.  Tkoma»f  supra  ;  or  where  an  advantage  is  made 
of  money.  Lard  Dunsany  v.  Phmketi^  2  Bro.  P.  C.  S51 ;  or  where  a  bond 
is  only  taken  as  a  collateral  security,  Kirwmie  t.  Blake^  2  Bro.  P.  C.  353 ; 
or  where  the  recovery  of  the  debt  is  delayed  by  the  obligor,  PuUeney  ▼.  « 
fyarrenf  6  Ves.  198  ;  or  there  are  some  other  special  circumstances.  Clarke 
▼.  Seaton^  6  Ves.  416.    Bonds  being  choses  in  action,  are  assignable  in 
equity.     Bat  the  assignee  takes  them,  subject  to  all  the  obligee's  equity. 
Colee  ▼.  JtmeSy  2  Vem.  692.    TwtUm  v.  BflMoa,  2  Vem.  765.    But  time 
and    circumstances  may  strengthen   the  case  of  an  assignee.    HiUv, 
CaiUavel,  iVes.  122*    As  to  the  presumption  of  satisfaction  of  a  bond 
from  length  of  time,  see  ante,  toI.  1.  p.  13.  n.  (E). 

A  recognizance  is  an  obligatioB  of  record,  which  a  man  enters  into 
before  some  court  of  record,  or  magistrateduly  authorized,  (Bro.  Abr. 
tit.  Recognizance,  24^,  with  condition  to  do  some  particular  act ;  as  to 
appear  at  the  next  assises,  to  keep  the  peace,  to  pay  a  sum  of  money,  or 
the  like.     It  is  in  most  respects  similar  to  a  bond,  the  difference  being 
chiefly,    that  the  bond  is  the  creation  of  a  new  debt  or  obligation : 
wherean  a  recognizance  is  the  acknowledgment  upmi  record  of  a  former 
debt :  the  form  whereof  is,  *'  that  A.  B.  doth  acknowledge  to  owe  to  our 
lord  the  king,  or  to  C.  D.  the  sum  of  ten  pounds,"  with  condHioa  to  be 
void  on  pern>iniance  of  the  thUig  stipnhited.    This  being  either  certified 
to,  or  taken  by  tiie  officer  of  some  court,  it  is  witnessed  only  by  the 
.  officer  of  tlrat  court,  and  not  by  the  park's  seal,  so  that  it  is  not  in  strict 
propriety,   a  deed,  though  the  effects  of  it  are  greater  than  those  of  a 
bond,  being  allowed  a  priority  hi  payment.    2  Bl.  Com.  341.    A  reeog* 
ntzance  is  a  lien  upon  all  the  lands  which  the  cognisor  has  at  the  time  he 
acknowledges  it,  and  also  upon  all  those  which  he  afterwards  acquires ; 
so  that  no  alienation  by  the  cognizor  will  prevent  the  cognizee  from  ex- 
tending th.c  land.    And  where  a  reversion  expectant  on  an  estate  tail 
falls  into  possession,  it  then  becomes  liable  to  the  reeogniaances,  not  only 
of  the  original  donor,  but  also  of  all  the  intermediate  heirs  who  were 
entitled  to  such  reversion,  because  it  is  a  direct  lien  on  lands,  and  differs 
in  that  respect  from  a  bond.    Ante,  p.  152.  n.  (R).    But  by  the  statute 
'29  Cha.  «.  c.  3.  it  is  enacted,  that  no  recognizance  shall  bind  lands  in  the 
bands  of  b&ttA  fiAe  purchasers,  but  from  Uie  time  of  the  inrolment.    £t 
vid.  8  Geo.  1.  c.  25.  There  are  two  other  kinds  of  recognizances  of  a  pri- 
vate sort,  which  are  said  to  be  in  the  nature  of  a  statute  merdmnt  and 
statute  staple,  as  towhidi,  see  post,  Book  ni.  Chpp.  xi.     Of  Execu* 
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CHAP,  XLIIL 

SAME    SUBJECT, 
dp  CONVEVANCtS  UNDER  THE  STATUTE  OF  USES,  &c. 


«72b.  yV/i'fTv 

D^bdtum  ^amwe  ai  ^  ^  UTa^  an  use  IS  a  trust  or  confidence  reposed  in  some 

pTcoIi!!' 35«b.  in      ^^^^*  ^^^^^  '*  "^^  issuing  out  of  the  land,  but  as  a  thii^  col- 

Delamere't  case,  and    lateral,  annexed  in  privity  to  the  estate  of  the  land,  and  to  the 
a49b.  Iib.l.fol.l2i,  .       f       .1      1      J        I-  .  .    « 

1S9.  127.  140.  in        person  touching  the  land,  scilicet,  that  ces/y  que  use  shall  take 
Ub.  t7foL^.'rB.     ^^^  profit,  and  that  the  terre-tenant  shall  make  an  estate  ac- 

iib.'  7*  fol  *  j^&  S4.    *^"''"K  ^^  *""  direction.     So  as  cesty  que  use  had  neither  jta 

in  re,  nor  jus  ad  rem,  but  only  a  confidence  and  trust,  for 
which  he  had  no  remedy  by  the  common  law,  but  for  breach 
of  trust  his  remedy  was  only  by  subpoena  in  Chancery  (a). 

(A)  We  purpose,  in  this  note,  to  consider  the  doctrine  of  vses  nnder 
three  general  neadsi,  vis.  ist.  With  respect  to  the  origin  aad  natnre 
of  nses  before  the  stat.  27  H.  8.  c.  10«;  Sdly.  Of  nses  since  that  sta- 
tnte ;  and,  Sdly.  Of  tiie  mles  appUcaMe  to  Umitatioos  of  nses  since 
the  statute.  The  different  kinds  or  conveyances  derived  from  the  sta- 
tute of  nses,  and  the  doctrine  relating  to  uses  which  are  not  executed 
by  the  statute,  and  to  trusts,  wiU  be  exphdned  in  the  subsequesit  notes  to 
this  chapter. 

Iflt.  With  respect  to  the  origin  and  nature  of  uses  before  the  staL 
f  7  H.  a.  e.  10.    The  original  simplicity  of  the  common  law  admitted  of 
no  immediate  estate  in  lands,  wbirh  was  not  clothed  with  the  le|^  seisin 
and  possession  thereof.    But,  iu  process  of  time,  a  right  to  the  reats  and 
profits  of  lands,  whereof  another  person  had  the  lesal  seisin  and  posses- 
sion, was  introduced;  and,  though  not  recognixed  ror  a  long  time  by  the 
courts  of  common  law,  was,  notwithstanding,  supported  by  the  eourt  of 
chancery,  and  became  weU  known  by  the  name  of  a  nse«    The  introdu^ 
tion  nf  this  novelty,  though,  at  first.  It  appears  to  have  been  Imtn  trivial 
innovation,  has,  in  its  progress,  produced  a  revolution  in  the  system  of 
teal  property,  and  given  rise  to  a  mode  of  transferring  land  veiy  ditfercnt 
from  that  which  the  old  law  had  established.    A  use  was  created  in  this 
manner:— The  owner  of  lands  conveyed  them  by  leofinient,  with  livery 
of  seisin,  to  some  friend ;  with  a  secret  agreement,  that  the  ftoffee  sbonid 
be  seised  of  the  lands,  to  the  use  of  the  feofibr,  or  of  a  third  person.  Thas 
the  legal  seisin  was  in  one ;  and  the  use,  or  ri^t  to  the  rents  and  profits, 
in  another.    It  is  uncertain  when  this  distinction  between  the  legal  seisin, 
and  the  right  to  the  rents  and  profits,  was  first  introduced.  But  it  is  dear 
that  the  practice  of  conveying  lands  to  one  person  to  the  use  of  another, 
did  not  become  general  until  the  reign  of  Edw.  S,  when  tiie  ecciestastics 
adopted  it,  in  order  to  evade  the  statutes  of  mortmain,  by  procuring  con- 
veyances of  land  to  be  made,  not  direcUy  to  themselves,  but  lo  some  faiy 
persons ;  with  a  secret  agreement  that  they  should  hold  the  tends  fiw  tklo 
use  of  the  ecclesiastics,  and  permit  them  to  take  the  rents  and  profits. 
The  idea  of  a  use,  and  the  rules  by  which  it  was  first  regulated,  are  now 
generally  admitted  to  have  oeen  borrowed  by  the  ecclesiastics,  from  the 
/ddcoHMMMuin  of  the  civil  law.  Bac.Rcad.19.  t  BL  CMi.asr,aaO.  lCk«> 
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A  feoffee  to  the  use  of  A.  and  his  heirs^  before  the  statute  ^71  b. 

of  £g  H .  8.  for  looney  bargatneth  and  selleth  the  laud  to  C.  and  ^^^  ^  ij^  jg^ie  lg„^ 

(9  Kol.  Abr.  797. 


r>lg,  393.    And,  by  analogy  (hereto,  the  clerical  chancellon  assnmed  L^/P*- w^q*  ^^n' 


tlic  feoff'ee  to  attend  in  court,  and  disclose  bis  trust.     3  Reev.  Hist. 
19<J.     The  use,  of  which  a  definition  has  been  inven  above,  consisted  of 
three  parts:— ttiat  the  feoiitpe  shonid  snft'er  tiie  feoffor  to  take  the  profit^ ; 
thar  the  feofice  upon  reqnest  of  the  feoffor,  or  notice  of  his  will,  wonid 
execute  the  estates  to  the  feoffor,  or  his  heirs,  or  any  other  by  his  direc^ 
tion ;  that  if  the  feoffee  had  been  disseised,  and  so  the  feoffor  disturbed, 
the  fcotfee  wonId  re-enter,  or  bring  an  action  to  re-continne  the  posses- 
sion.    Bar.  10.    1  Sand.  s.    This  right  in  equity  to  the  rents  and  profits 
of  the  land,  which  constituted  a  use,  was  not  Issuing  out  of  the  land, 
but  \Tas  coUateral  thereto,  and  pnly  annexed  in  privity  to  a  particidar 
estate  in  the  land  ;  that  is  to  say,  the  use  was  not  so  attached  to  the  land 
that  when  once  created,  it  roust  still  have  existed,  into  whose  hands 
soever  (be  lands  passed,  as  in  the  case  of  a  rent,  a  right  of  common,  or 
an  advowson  appendant ;  but  it  was  created  by  a  confidence  iti  the  ori- 
irinal  feoffee,  and  continued  to  be  annexed  to  the  same  estate,  as  long  as 
that  confidence  subsisted,  and  tlie  estate  of  the  feoffees  remained  un- 
altered.   So  that,  to  the  execution  of  a  use,  two  things  were  absolutely 
iiec<'«sary;  namely,   confidence  in   the  person,   and  privity  of  estate^ 
1  Co   IS^  a.    Plowd.  359.    Poph.  71,  72.    Confidence  In  the  person,  sig* 
iiiiied  that  tmst  which  was  reposed  in  the  feoffees,  and  arose  from  the 
notice  which  was  given  them  of  the  use,  and  of  the  persons  who  were 
intended  to  be  benefitted  by  the  feoffment.  Ibid.  The  Idea  of  confidence 
iu  the  person  was  at  first  extremely  limited,  for  it  only  extended  to  the 
original  feoffee ;  bnt  it  was  nettled,  in  the  reign  of  Hen.  6.  that  a  sub- 
poena would  lie  against  all  those  who  came  in  in  the  per,  without  paying 
a  valuable  consideration ;  and  also  against  all  those  who  had  notice  of  tha 
Ibmier  uses,  allhongh  they  did  pay  a  valuable  consideration.    Keil.  4S. 
But  if  a  feoffee  to  uses  enfeoffed  a  stranger  of  the  land  for  valuable  con» 
sideration,  who  bad  no  notice  of  the  use,  as  there  was  no  confidence  Uk 
the  perton,  either  expressed  or  implied,  the  use  was  destroyed,  and  the 
new  feofl'ee  conid  not  be  compelled  to  execute  it.    1  Co.  122  a.    With 
respect  to  privity  of  estate,  it  is  observable,  that  a  use  w^as  a  thirig  coW 
lateral  to  the  land,  and  only  annexed  to  a  particular  estate  in  the  land, 
not  tp  the  mere  possession  thereof;  so  that,  whenever  that  particular 
estate  in  the  land,  to  which  the  use  was  originally  annexed,  was  destroy* 
ed,  the  use  itself  was  destroyed:    Therefore  the  disseisor,  the  lord  by 
escheat  or  forfeiture,  ortenant  by  curtesy  or  in  dower,  althongh  they  had 
tall  notice  of  the  use,  yet  they  were  not  liable  to  peitbnn  the  trust ;  be- 
cause they  were  not  in  in  the  jtery  that  is,  in  privity  of  the  estate  to 
ivbich  the  nse  ^vas  annexed ;  bnt  claimed  an  estate  paramoont  to  that, 
"which  was  liable  to  the  use.    Ibid.    With  respect  to  the  persons  who 
were  capable  of  being  feoffees  to  nses,  all  private  persons  whom  tlie  coiih 
mon  law  enabled  to  take  lands  by  feoffment,  might  be  seised  to  a  nse,  and 
were  compellable  In  chancery  to  execute  it.    A  feme  covert  and  an  in* 
fant,  tliongh  under  years  of  discretion,  might  be  seised  to  a  nse.  Bac.  Read. 
58.    Bnt  no  corporate  body  eould  be  seised  to  a  use,  because  the  court  of 
chancery  could  not  issue  any  process  against  them  to  execute  the  use ;  and 
a  corpoiation  cannot  be  intended  to  be  seised  to  any  other's  use.    Plowd. 
109.    Neither  could  the  king,  nor  the  queen  regnant,  on  account  of  their 
royal  capacity,  be  seised  to  any  nse  bnt  their  own ;  that  is,  they  might 
bold  the  lands,  bnt  were  not  compellable  to  execute  the  use.    Bac.  56. 
So  a  queen  consort  coold  not  be  seised  to  a  use.    Bac.  57.    With  respect 
to  the  species  of  property  which  might  be  conveyed  to  nses,  it  was  held, 
that  nothing  whereof^  the  use  was  inseparable  from  the  possession,  such 
as  annuities,  ways,  commons,  ^c.  qua  ip§o  usu  cmuumuntur,  could  be 
granted  to  a  nse;  but  that  all  corporeal  hereditaments,  as  also  incorporeal 
inheritaaces,  which  were  ta  ^sse,  as  rents,  advowsons  in  gross,  local  liber- 
ties and  franchises,  might  be  conveyed  to  uses.  W.  Jones,  t^7.    llie  rules 
by  which  nses  were  governed,  were  derived  from  the  civil  law,  and  difi'ered 
materially  from  tiiose  by  which  real  property  was  regulated  in  the  courts 
of  comnion  law.    Hepcei  Lord  Bacon  observes,  that  uses  stood  uj^n  thelt 


37S  OW  CORTBTAIICBS  BOOlC  II. 

bis  beiriy  who  hith  no  notice  <rf  die  former  ase;  jet  no  nse 
puseth  by  this  baigab  and  sak,  for  tbere  cannot  be  two  naet 


own  reasons^  atterly  differing  from  cases  of  poMenion.    Read.  13.    Tinii, 
by  the  common  law,  a  feoffment  was  good  wiUiont  anv  conaideimtioa,  bat 
uses  could  not  be  raUed  witbont  a  coniideration.    Ibid.    Dies  were  alicn- 
able.  Id.  16 ;  and  bv  the  stat  l  R.  S.  c.  l.  eettui  fut  m»€  in  posscsMOi 
might  have  conveyed  the  legal  estate,  without  the  consent  of  tlie  feoffees. 
In  the  alienation  of  oses,  which  might  be  by  any  species  oi  deed  or  writ- 
ing, except  a  feoQment  and  livery,  which  was  foreign  to  its  natBre,  as 
words  of  limitation  were  necessary,    i  Co.  87  b.  lOO  b.    Uses  nig^t  be 
limited  so  as  to  change  from  one  person  to  another,  by  matter  asbseqont, 
as  upon  the  happening  of  some  futare  event.    For  thoagh  the  ralea  of  the 
common  law  do  not  auow  a  fee-simple  to  be  limited  after  a  fee-aimple,  yet 
the  court  of  chancery  admitted  this  specirs  of  limitation  to  be  good  in  ihr 
case  of  a  use.    Bac.  18.    So  uses  were  revocable.    Ante,  tST  a.  p.  it3w 
3  Ch.  Ca.  66.    Uses  were  devisable,  although,  at  that  time»  lands  were  not 
dac.  20.    1  Co.  If  3  b.    Uses,  however,  were  descendible  accordiag  to  the 
rules  of  the  common  law  reelecting  estates  of  inheritance.  Bac.li.   9  RoL 
Abr.  780.    Ante,  14  b.  p.  179.  n.  40.     A  use  not  being  consideied  as  aa 
estate  in  the  land,  was  not  an  object  of  tenure ;  and  was  therefore  fnti 
from  all  those  oppressive  burthens  which  were  the  consequences  of  the 
feudal  system,  viz.  wardship,  marriage,  relief,  and  escheat.    Ante  76  k 
▼ol.  1.  p.  399.     But  cestui  fa«  titf,  in  respect  to  the  legal  ownership  of  the 
land,  mid  neither  jut  in  re,  nor  ad  rem.    1  Co.  Itl  b.    W.  Jloees,  lf7. 
Bac.  Uses,  5.    Therefore,  when  in  possession,  he  was  considered  Betely 
as  tenant  by  sufferance.    Bro.  Feoff,  tf .  Uses,  39.    Plowd.  3  sl    St  Via. 
a86.  pi.  S.  it  3.    He  oould  not  bring  an  action,  avow,  nor  jnatify  fer  da- 
mai^e  faisant  in  his  own  name.    Bro.  Feoff,  al.  Uses,  pL  39.  136.    So  his 
wife  was  not  dowable  of  the  use.  Perk.  s.  349 ;  and  the  hoabsuMl  of  fear 
eettvi  que  use  could  not  have  his  curtesy.    Ibid.  465.   1  Co.  Ite3  b.    C«itas 
^ii«  use  did  not  forfeit  his  lands  for  treason  nor  felony,  Jcnk.  Cent.  190; 
and  the  use  was  not  considered  as  assets  in  the  hands  of  the  heir  nor  eie^ 
cuter,  to  satisfy  creditors.    I'Co.  If  1  b.    1  Sand.  60,  61.    daimi  ftu  «w. 
Indeed,  mixht  have  been  sworn  upon  an  inquest;  but  this  rale  was  esta> 
lilishea  under  particular  circumstances.  See  post,  S7S  a.  As  to  the  feoffee, 
he  was  complete  owner  of  the  land  at  law ;  he  performed  the  fendal  dabe^ ; 
his  wife  had  dower,  Bro.  Feoff,  al.  Uses,  pL  10  ;  and  his  estate  was  snbjert 
to  vrardship,  relief,  Arc.    He  bad  power  of  selling  the  lands,  and  fomttd 
them  for  treason  or  felony.    In  short,  he  might  have  brought  actioas,  and 
bave  exercised  every  kind  of  ownersliip  over,  or  in  respect  of  tbelwife. 
Dy.  96.    Jenk.  190.    1  Sand.  6S.    Such  was  the  state  of  asea  at  the  tine 
when  it  was  deemed  expedient  to  pass  the  stat  «7  H.  8.  c.  ]0,  eooamoah 
called  the  statute  of  uses;  which  enacts,  ^  that  when  any  person  shafl  be 
seised  of  any  lands,  to  the  use,  confidence,  or  trust,  of  any  other  perMS 
or  persons,  by  reason  of  any  bargain,  sale,  feoffment,  &ie,  racovery,  c«i- 
,  tract,  agreement,  will,  or  otherwise :  then,  and  ia  every  lach  case,  the 
persons  having  the  use,  confidence,  or  trust,  shall  from  thcaccfofth  be 
deemed  and  adjudged  in  kwful  seisin,  estate,  and  possession,  of  and  in  the 
lands,  in  the  same  quality,  manner,  and  £Brm,  as  they  had  before  ia  the 


use." 


2d.  Of  uses  since  the  stat.  27  H.  8.  c.  10.  Whatever  might  have  been 
the  intention  of  the  legislature,  the  statate  97  U.  8.  c.  10.  cartsinly  dui 
not  abolish  the  practice  of  conveyiag  to  uses :  it  has  merely  deatroycd  the 
intervening  estate  of  the  feoffees  or  grantees ;  and  tfiereby  oanveited  ^ 
equitable  into  a  legal  estate.  1  Sand.  80--82.  With  respect  to  thectrcoB- 
stances  necessary  to  the  execution  of  uses  by  this  statute,  there  are,  ist.  A 
person  seised  to  the  use  of  some  other  person;  2d.  A  cestaiqae  ase  tanar; 
and,  3d.  A  use  in  esse  in  possession,  remainder,  or  reversion.  1  Co.  1^6  s. 
1st.  As  to  the  person  seised  to  the  use,  the  statute  did  not,  nor  indeed  coaki, 
alter  the  nature  of  the  use,  Cnwper  v.  Frankiiny  9  Uulst.  185 ;  and  it  there* 
fore  follows,  that  a  person  not  capable  before  tba  statute  of  being  tehti 
to  a  use,  cannot  be  a  grantee  after  it  The  several  persons  incapacitsted 
to  stand  seised  to  uses  have  been  already  mentioned ;  and  it  is-owy  neces- 
sary to  remark  in  this  place,  that  if  an  alien  be  enfeoffed  to  uses,  or  if  a 
.person  having  committed  treason  is  made  grantee  to  asea,  and  h  after, 
^ards  attainted  (Bac.  o8, 59.)i  the  statptes  eaeisates  the  aw  aatil  office 
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in  esse,  of  one  and  the  •ame  land ;  and  fleeing  there  it  no  tnuu^ 
mutatioD  of  possessioa  by  the  terre-tenaot,  the  former  use 

foand :  bot  apM  office  belag  fooad,  the  vie  it  destroyed  by  relation 
Bac.  69.    Kiifg  T.  B^«,  0y.  S85  b.  pi.  31.    With  respect  to  the  estate  of 
which  a  penoa  may  be  seised  fo  iisesy  it  is  observable^  tliat  the  word 
*^  seised"  exUnds  to  every  estate  of  freehold ;  tiioiigh  it  seems  that,  before 
the  statate,  all  feoffees  to  uses  most  have  been  seised  in  fee.    l  Sand.  40. 
It  was  formerly  mach  doubted  whether  a  tenant  in  tail  eonld  be  seised  to 
a  use,  Cowper  v.  FrciiMia,  S  Co.  78  a.    3  Bulst  184.    Cro.  Jac.  400. 
Moor.  848.  1  Rol.  Rep.  384.    9  Rol.  Abr.  780.    Shep.  Tooch.  509.  Jenk. 
193;  but  it  seems  to  be  now  settled,  that  the  statute  will  execute  a  trust 
declared  upon  the  estate  of  a  tenant  in  tail.    Godb.  269.    Bae.  57, 58* 
Dy.  311  b.    1  Hand.  85.    1  Cm.  Dig.  497.    And  it  is  dear  that  the  st»- 
tate  will  execute  the  use  deehured  upon  the  seisin  of  a  giantee  for  life; 
but  such  use  wfll  determine,  togedier  with  the  legal  estate,  transferred  te' 
it  by  the  statute,  upon  the  death  of  the  tenant  for  life.    Dy.  186  a.    Oa»u 
Ufs  case^  Cro.  Eliz.  7tl.    Cro.  Car.  831.     fViUiwmi  v.  JdeyU,  t  Ves.  68S. 
With  respect  to  what  kind  of  property  may  be  conveyed  to  uses,  it  is  ob- 
servable, that  the  words  of  the  statute  comprehend  every  speeies  of  real 
property  in  possession,  remainder,  or  reversion;  and  therefore  not  only 
eorporeal  hereditaments,  but  also  incorporeal  ones,  as  advowsona,  rents. 
Sec,  may  be  conveyed  to  uses.    Nothing  howesrer  can  be  conveyed  to  uses 
bat  that  whereof  a  perMU  is  seised  at  me  time;  for  in  law  every  disposal 
ispposes  a  precedent  property ;  and  therefore  no  man  can  convey  a  use 
inland,  of  which  he  is  not  in  possession,  when  the  conveyance  is  made. 
Cro.  Elic.  49U    S  Rol.  Abr.  790.    Copyhold  estates,  also,  are  not  within 
the  statute.     Co.  Copyh.  s.  54.    Gilb.  Ten.  I8te.    Cowp.  709.     f  dly.  A 
cestui  que  use  In  uu  is  necesrary  to  the  execution  of  a  use  by  this  sta» 
tote.    If  therefore  a  use  he  limited  in  a  person  not  in  CMf ,  or  to  a  per* 
son  uneertaiai,  it  will  be  void.    Kac.  42. 60.    All  persons  capable  of  taking 
UouU  by  any  common  law  conveyance,  may  be  ee$tut  fue  use.    And  by  the 
•tstote  9  eeshu  ams  use  may  be  entitled  to  an  estate  in  fee-simple,  or  fee- 
tail,  term  of  lite,  or  for  ^'cars,  or  otherwise;  or  in  remainder  or  reversion. 
The  king  may  be  a  seilMt  f«e  use,  Bac.  Read.  60 ;  and  so  may  a  corpora- 
tion.   The  eethti  f  as  u$e  must  in  general  be  a  different  person  from  hlni 
who  is  seised  to  the  use;  for  the  statute  says,  ^  that  where  any  person  or 
penons  stand  or  be  seised,  &c.  to  the  use,  confidence,  or  trust  of  any  other 
penon,  dec.^    And  therefore  if  a  use  be  limited  to  a  foofiee,  conusee, 
recoveror,  or  releasee,  such  use,  generally  speaking,  is  not  executed  by  the 
statute,  but  the  feoffee,  See,  is  in  by  the  common  law.    Soaumf's  cose,  13  Co* 
6ei.    AUkam  v.  Angleaef,  Gitb.  Rep.  16, 17.    t  Cas.  6c  Op.  294.    Long  v. 
Buekeridgr,  1  Stra.  10i».    Bac.  Uses,  43.  69.    Gtpum  v.  £se,  1  Salk.  90. 
Jtnkiut  V.  Yoamf,  Cro.  Car.  230.  2<4.     He  has  however  not  only  a 
seisin  but  a  asr,  although  not  the  use  which  the  statute  requires ;  and 
therefore  that  seisin,  wliich,  before  the  limitation  of  the  use  to  himself, 
was  open  to  serve  uses  decbued  to  a  third  person,  is  by  the  limitation 
filled  up,  and  will  not  adroit  of  anv  other  use  being  limited  on  it ;  upon 
the  principle,  that  a  use  cannot  be  limited  upon  a  use.    Tippuu  v.  Co* 
ttsi,  Comb.  313.     And.  37.  pi.  95.      Bac.  Uses,  63.      1  Sand.  86—89* 
There  are,  however,  some  cases,  where  the  same  perron  may  be  sdsed 
to  a  use,  and  also  eetiui  ipu  uic.     See  1  Cm.  Dig.  431, 432.    1  Sand.  90, 
91.    3d.  A  use  ta  e$te  in  possession,  remainder,  or  reversion,  is  tlie  third 
circumstance  necessary  to  the  execution  of  a  use  by  this  statute.  1  Co. 
126  a.    When  all  these  circumstances  concur,  the  possession  and  legal 
esute  in  the  land,  out  of  which  the  use  was  granted,  is  immediately 
taken  from  the  feoffee  to  uses,  and  vested  in  the  eetiui  que  use  ;  and  the 
possession  thus  transferred  Is  not  a  mere  seisin  or  possession  in  law,  but 
an  actual  seisin  and  possession  in  fact ;  not  a  mere  title  to  enter  upon  tho 
hnd,  but  an  actual  estate ;  and,  consequently,  it  is  subject  to  escheat, 
to  curtesy,  dower,  and  all  tlie  incidents  to  which  a  legal  estate  is  liable, 
Bac.  Read.  416.  1  Sand.  112,  113.  1  Cm<  Dig.  433.    Rents  conveyed  or 
limited  to  uses,  are  executed  by  the  statute ;  and  ^atui  fue  «s«  Is  en* 
titled  to  all  remedies  and  rights  rebtive  thereto ;  but  not  to  eoiUUrai 
rights.  BesoaiMu  mid  HerU  v.  Gsofc,  1  Mod.  2f3;  S  Mod.  138.    The  four-  » 

teenth  section  of  the  statute  of  uses,  which  vests  in  oeshtf  9«e  «s«  the  same 
or  the  like  advantage,  benefit,  vouchee,  deca  Is  expressly  confined  to 
estates  made  before  the  1st  of  May,  1536 }  and  from  tbia  circumstance 
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cm  neither  be  extinct  nor  altered.    And  if  there  could  be 
*  272  8).  two  uses  of  one  and  the  same  land,  then  could  *not  the  sad 

there  is  ground  to  suppose,  that  none  of  these  benefits  would  hive  bmi 
carried  to  the  cestui  fiie  tise  by  the  general  words  of  the  act    Bnt  it  is 
dear,  that  cestui  qiu  use  is  entitled  to  all  benefits  and  udTantaf^es  inbe* 
rent  to  the  estate,  and  to  covenants  rnnning  with  the  land.  Ante,  i\h  a.  b. 
p.  91.     Aj^wd  v.McmnouXf   Mo.  97.  3  Leon.  ^5,    Smith  r.  Tjwfd, 
^Salk.  686.   RaUy.OsbwiUt    Mo.  859.  pi.  1180.    It  is  said,  howmr, 
tha£,  as  the  statute  only  transfers  the  legal  et^tate  to  the  use,  it  does  not 
interfere  with  the  title  deeds ;  and,  therefore,  that  the  feoffee  or  pviitt 
to  uses  is  entitled  to  tliem.     Kitmffe  v.  Vmighini,  Dyer,  S77  a.  Stoekam  t. 
Hmnptotij  Cro.  Car.  441.    Hmntinf^on  v.  MiUlmay^  Cro.  Car.  Si 7.    Rry 
neil  V.  Lnig^  Carth.  315.    H'hitJfeU  y.  FommH,  1  Ves.  387.  394.  3T.  R. 
156.  1  Sand.  lis.    Sed  vid.  ante,  p.  355.  n.  (55).   4  Cm.  Dig.  $03,  sai. 
The  third  section  of  the  statute  contains  a  saving,  "  to  all  and  sin«tilar 
those  persons,  and  to  their  heirs,  which  be  or  hereafter  shall  be  seiKil  to 
any  nBe^  all  such  former  right,  title,  entry,  interest,  possession,  rtnt*, 
customs,  services,  and  action,  as  they,  or  any  of  them,  might  hare  bd 
to  his  or  their  own  proper  use,  in  or  to  any  manors,  lands,  tenemfsts 
rnits,  or  hereditaments,  whereof  they  be,  or  hereafter  shall  be,  tt»td  to 
any  other  use,  as  if  this  act  had  not  been  made ;"  in  consequence  nbemf, 
no  term  for  years  or  other  inlerest,  of  which  a  persou,  to  whom  hods  are 
conveyed  to  uses,  is  possessed  in  his  own  righ^  wilt  be  merged  by  mh 
conveyance.  7  Co.  19  b.  520  a.  Ferrtu  and  Cunony*  FermiM,  Cro.  Jac.  64:*. 
Coo^v.FoMiUani,  l  Vent.  195.  280.  3Prest.Conv.364— 373.  Ante,p.?.S9. 
B  (K).  The  necessity  of  supposing  some  person  to  be  sei^ied  to  a  use  bf  ^re 
it  can  be  executed  biy  the  statute,  gave  rise  to  the  doctrine  of  a  posnbUitv 
•f  seisin,  or  $emtiUa  juris^  in  feotiees,  roleasos,  &c.  to  u«!es,  when  all  sctvtl 
•state  is  taken  from  them  by  the  operation  of  the  statute.   This  possibilirY 
of  seisin  b  supposed  to  exist  in  two  particular  cases :  first,  upon  tbe  fiim- 
tation  of  spnnging  uses ;  secondly,  upon  the  creation  of  contingent  ii>o. 
1st.  If  a  feofi'ment,  or  lease  and  release  be  made,  a  fine  leried,  or  tf^ 
very  sufiered  to  A.  and  his  heirs,  to  the  use  of  B.  and  his  hein,  until  C. 
pay  a  sum  of  money,  and  then  to  the  use  of  C.  and  his  heirs ;  in  this  cvt 
the  use  is  executed  in  B.  and  his  heirs  by  the  statute ;  and  as  this  tue'» 
co-extensive  with  the  seisin  of  A,  tliere  can  be  afterwards  no  cdad  sews 
remaining  in  him :  but  when  C.  pays  tbe  money,  the  former  oste  to  B. 
ceases,  and  a  new  use  springs  up,  sind  is  executed  in  C.  in  fee.  The  ^ne^ 
tionis,  out  of  whose  seisin  is  tlie  secondary  nse  to  be  served?  Itcuraot 
be  served  out  of  the  possession  of  B.,  because  he  is  ceaitU  qttevae;  ooroat 
oi'the  original  seisin  of  the  feoffor,  Jkr. ;  because  tbe  liver>',  &c.  cntiicfjr 
divested  him  of  all  possession  whatever.    1  I.«on.  969.    Neither  conld  the 
use  to  C.  be  executed  until  payment  of  the  money ;  because  the  Im  vtft 
could  not  exist  at  the  same  time.  Ante,  971  b.  p,.57i .  To  avoid  these  dlffiml* 
ties,  it  was  said,  that  the  use  should  arise  out  of  the  original  seisin  of  A.  tbe 
gruutee ;  that  although  no  actual  seisin  remained  in  him  after  tbe  eve<*n- 
tion  of  the  qse  to  B.,  yet  upon  the  cesser  of  tlie  use  limited  to  B.,  the  on- 
•       ginal  seisin  reverted  to  A.  tor  the  purpose  of  serving  tfie  secondary  v^ 
to  C. :  and  that  before  the  money  vras  paid,  this  possibility  of  revertrr  of 
the  original  seisin  should  be  considered  as  a  pombtiUtf  0/  setstn,  or  tewtiHt 
juris,    9dly.  A  feoffment  is  made  to  J.  S.  w  fee,  to  &c  use  of  A.  for  life, 
remainder  to  the  use  of  his  first  son  unborn  in  tail,  with  remainder  to  tiie 
use  f)f  B.  in  fee.    Does  an^  and  what  seisin  remain  to  J.  S.  until  the  biitb 
of  a  son  of  A.  f    The  solution  of  this  question  formed  the  great  difSenltr 
In  Chudlfigh's  cau,  1  Co.  190  a.    On  the  one  hand  it  was  said,  tbstao 
actual  estate  in  remainder  vested  in  J.  S.  to  serve  the  contingent  use,  vfani 
it  came  in  esse:  whilst  others  were  of  opinion,  that  no  part  of  the  orignol 
seisin  remainea  in  J.  S.,  and  that  the  contingent  use,  when  it  shook!  sHmi 
must  be  served  out  of  the  former  seisUi  of  tbe  grantee :  that  is  to  ssy,  tbn 
as  the  whole  seisin  was  talLen  out  of  J.  S.,  so  much  of  it  as  was  neceaoiT 
to  serve  the  contingent  use,  when  it  came  in  esse ,  shouhi  remain  in  ^ 
preservation  and  custody  of  the  law,  and  sliould  not  return  to,  or  revert 
tfi  him.    But  both  these  opbiions  were  considered  erroneous;  for,«iA 
regard  to  the  first,  as  the  use  vras  limited  to  A.  for  life,  remainder  to  B.  is 
fipe,  this  was  commensurate  to  the  whole  fee,  and  did  not  admit  of'Bf 
kaupft^iag  estate^  oatU  that  liaitwl  to  the  ton  should  arise;  befldn,  u 
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Statute  execute  eStber  of  them  for  the  uncertainty.    But  if  A,        (Ante,  ««b.) 
dtsseiite  one  to  the  use  of  B.,  and  A.  doth  bargain  and  ael! 

J.  S.  had  a  vested  estate  in  remainder,  he  might  enter  for  a  forfeiture, 
and  punish  waste,  &ic, ;  and  it  is  clear,  that  the  parties  intended  Idm  no 
snch  l>enefit.  With  respect  to  tfie  second  notion,  it  was  thought  to  be 
against  the  words  and  meaning  of  the  statute,  which  requires  the  grantea 
to  be  seised  df  the  time  of  the  execution  of  the  ute.  But  the  true  construc- 
tion appears  to  be,  that  J.  S.  had  not  an  actual  estate  or  seisin  during  tha 
sn.spense  of  the  contingency ;  nor  is  the  whole  seisin  taken  from  him,  but 
tliat  the  possession  is  executed  according  to  the  limitation  of  the  uses  \ 
that  as  a  new  use  will  arise  upon  ttie  birth  of  A.'s  son,  so  as  to  precede  the 
Ihnitation  to  B.,  so  upon  that  event  a  seisin,  co-extensive  witn  the  estate- 
in  use  limited  to  such  son,  wHJ  vest  in  J.  S.  for  the  purpose  of  serving  it: 
and  tliat  until  the  contingency  happens,  J.  S.  has  a  mere  possibility  of 
seisin,  which  may  never  become  actually  vested  in  him.  1  Sand.  103 — 105« 
Booth's  Opitu  at  the  end  of  Sheph.  Touch.  MaundrtU  v.  MmmdreU, 
10  Ves.  255. 

dd.  With  respect  to  the  rules  applicable  to  limitations  of  uses  smce  tlia 
statute,  it  is  settled,  that  the  same  words,  which  are  necessary  to  create  an 
e5E(atc  in  fee  opon  a  conveyance  at  common  law,  are  equallv  necessary  upon 
a  conve>'ance  to  uses  since  the  statute.  Corbetw  case,  1  Co.  87  b.  Jenk. 
o5'.^  pi.  65.  Foeter  v.  Homney^  11  East.  59'#  Abruham  v.  Tiri^,  Cro. 
Eliz.  478.  So  the  word  heiro  Is  equally  necessary  to  create  an  estate  tail 
in  deeds,  operating  by  way  of  use,  as  in  conveyances  at  common  law. 
iVf  rW  V.  Neveiy  1  KolL  Ab.  837.  1  Brownl.  152,  Makepeace  v.  Fletcher, 
Com.  Rep.  457.  Ante,  fOn,  vol.  1.  p.  519.  Bat  with  respect  to  words 
TtguUtttRg  or  mod^fing  an  estate,  words  of  modification  oit  less  definitiva 

import,  than  those  required  in  common  law  conveyances,  will  suffice  in  a 
deed  operating  by  way  of  use.    Thus  it  has  been  detemdned,  that  tha 

words  **  eqna%  to  be  divided,"  wilt  create  a  tenancy  in  common,  in  a 

cooveyance  to  uses,  as  well  as  in  a  will.    Rigien  v.  VaOierj  9  Ves.  25?. 

1^7.    3  Atk.  731.    Goodtitle  v.  StokeSy  1  Wils.  341 .  2  Vent.  365.  2  Prest 

Conv.  471.    Hed  vid.  Sitrattom  v.  Beet,  2  Bro.  C.  C.  233.  2  Cas.  and  Op. 

279.    As  to  the  cesser  of  the  estate  of  tenant  in  tail  during  fab  Vife,  we 

Inve  seen  that  it  is  a  maxim  of  law,  that  a  condition  or  hmitation  annexed 

to  an  estate,  ought  to  destroy  the  whole  of  the  estate,  to  which  it  is  annexed, 

and  not  a  part  only  of  it.    Ante,  sect.  720,  721,  722,  723.  p.  28<)— 298. 

iCo.  86  b.  4  Burr.  1941.    This  rule  is  applicable  to  limitations  by  vra^f- 

o(  use,  which  operate  so  as  to  deft-at  or  avoid  estates :  therefore,  if  an 

(^Atate  be  limited  to  the  use  of  J.  S.  in  taily  with  a  proviso,  tliat  if  he  d» 

luch  an  act,  his  estate  shall  cease  dvnti^  hie  life,  this  proviso  is  void.  1  Co, 

K6  b.    Et  vid.  Cholmley  v.  Humble^  cited  l  Co.  86  a.     Corbet*$  eaee^  Ibid. 

8  >  b.    Mildmaif^e  case,  6  Co.  40  a.     TammVs  casf.  Moor.  470.    However^ 

a^  a  condition  may  be  annexed  to  an  estate  tail  to  determine  It  wholly  by 

the  reentry  of  the  donor  or  his  heirs,  (ante,  sect,  SGM.  p.  28.    Croferr  v. 

TrerUfiaWf  Cro.  Eliz.  3.5.    1  Leon.  292),  so  a  limitation  l^  vrav  of  use 

"»y  enure  to  defeat  an  estate  tail,  as  if  tenant  in  tail  were  dead,  without 

hein  of  his  body,    Mary  l^ortington's  caee,  10  Co.  36.    This  doctrine  haa 

givrn  rise  to  tlie  lntro<luction  of  two  species  of  provisoes  in  modem  prac^ 

^ce.    The  one  is  adopted  in  a  setdement  of  estates,  where  it  is  intended, 

tliat  the  person  in  possession  of  them,  under  the  settlement,  should  use  the 

name,  and  bear  the  arms  of  the  settler ;  and  in  case  of  refusal  or  neglect, 

tbat  the  uses  and  estates  thereby  limited,  shall  cease  and  determine,  as  if 

the  person  so  refusing  or  negiecting,  being  tenant  for  life,  were  dead,  or 

u^ing  tenant  in  tail,  were  dead  without  issue,  inheritabh*  tinder  the  intaiL 

1  J^and.  120,     Et  vid.  tbr  the  form  of  snch  power,  i!>id.  Appendix,  No.  i, 

J  tiridg.  Con.  8. 10.  469.  575.    The  other  proviso  w  used  m  settlements, 

^the  purpose  of  defeating  the  estate  of  a  ti^nnnt  in  tail,  in  case  he  shall 

o^ome  entitled  to  a  certain  other  estate ;  and  liniitlnsr  or  shifting  the  use 

^n  that  event,  to  another  person,  as  if  such  tenant  in  tail  were  dead 

^[ftfaout  issue.  1  Saund.  120.    Ibid.  Appendix,  Nu.  2.    1  Bridg.  Con.  304. 

^«2f'*  ^'  Sheffield,  2  Bro.  C.  C.  215.   Doe  v.  Heneage^  4  T.  R.  13.   Stanley 

▼•  Stnleif^  16  Ves.  491.    It  is  also  observable,  that  a  man  cannot  make  a 

inetion  in  an  estate,  in  the  case  of  a  Umitation  by  way  of  use,  which  can* 

oot  be  done  in  a  conveyance  by  livery  in  pos«ession.    ITiercfore  if  a  man 

|"«ke8  a  feoffment  In  fee  of  land  to  the  vse  of  A.  and  his  heirs  every  Mon- 

^JiVmI  to  the  use  of  B.  and  hit  heirt  every  'Tuesday,  and  to  the  use  ef  C. 
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the  laud  for  money  to  C,  C.  hath  an  use ;  and  here  be  two 
uses  of  one  land,  but  of  several  natures ;  the  one,  viz.  upon  the 


and  bis  heirs  every  Wednesdayytiiese  UmitRtioiis  are  YOtd.  Per  Wal]iM8lcy,J. 
1  Co.  87  a.    Nor  can  uses  be  limited  so  as  to  abrogate  the  law.    Tbas,  if 
there  be  a  limitation  to  the  use  of  A.  and  his  heirs,  provided  that  if  he  giTt 
a  mortal  blow  to  any  person,  the  use  shall  cease  as  to  hinsy  and  remaiaover ; 
this  is  fraudulent  to  preTent  an  escheat,  and  therefore  Yoid.  Moor.  £S3. 
3  Atk.  180.    WiUi  respect  to  limitations  of  uses,  and  creation  of  legsl  es- 
tates by  the  statute,  which  differ  from  the  rules  of  the  conunoD  law,  itii 
observable,  that  at  common  law,  if  a  feoffment  had  been  made  to  a  ttxanger 
and  the  feoffor,  the  stranger  took  the  whole.  Perk.  s.  SOS;  but  now,  if  a 
feoffment  b^  made  to  the  use  of  the  feoffor,  or  to  the  use  of  the  feoffor  and  a 
stranger,  it  is  a  cood  limitation  of  the  use,  and  ^e  statute  executes  it  in  tbe 
feoffor  alone  in  Sie  first  instance,  and  in  him  and  the  stranger  in  the  aeooni. 
And  this  method  of  vesting  the  legal  estate  in  the  grantor  by  hb  ows  c<m- 
veyance,  can  be  effected  by  a  feoffment,  fine,recoveiy,  or  lease  and  rdease; 
for  In  each  of  these,  the  seisin  is  conveyed  to  the  feoffee.  Sec.  and  tiiat  sesiB 
is  sufficient  to  serve  uses  declared  to  the  feoffor,  &c.  or  to  any  other  penoo. 
But  in  a  bar^^  and  sale,  where  the  use  first  passes,  and  then  the  pouessios 
is  executed  m  the  bargainee  by  the  statute,  no  otiier  use  can  be  declared 
upon  his  estate ;  accor£ng  to  the  rules,  that  a  use  cannot  be  limited  touiae 
out  of  a  use.  Dyer,  155  a.  b^  1  Co.  136  b.  1S7  a.  And  yet  a  man  may  c<ne- 
nant  to  stand  seised  to  the  use  of  himself,  l  Sand.  123.  As  a  man  coeid  m  t, 
at  common  law,  convey  to  himself,  so  neither  could  he  make  a  conveyaore 
to  his  wife,  Moyte  v.  6i2£«,  It  Vem.  385.  Lhcom  v.  JjuaSy  1  Atk.  371.  o.  :f, 
last  ed.  Ante,  3  a.  voL  1.  p.  132.  n.  9 ;  but  by  limiting  a  seisin  to  the  feo0tt, 
releasee,  &c.  he  may  declare  the  use  to  his  wife,  which  will  be  execstni 
by  the  statute.    Ante,  112  a.  vol.  1.  p.  ISO.    By  the  common  hv,  «e 
have  seen,  a  man  could  not  make  his  own  heir  a  pttrcboMer,  eves  of 
an  estate  tail,  ante,  22  b.  p.  141 ;  but  a  man  may  limit  the  uset  so  u 
to  make  his  heirs  special  take  either  by  mtrchate  or  descent*    Ibid.  £i 
vid.  }VUU  v.  Palmer,   5  Burr.  S615.    2  Bl.  Com.  687.     Tippn  f .  Cmi, 
Carth.272.    4  Mod.  380.    £2fe  v.  Os^onie,  1  P.  Wms.  387.     Fean}.CsDt 
Rem.  54—^2.  4th  edit.     A  grantor,  however,  cannot  even  under  a 
conveyance  which   operates  by  way  of  use,  enable  his  heir  genervl  ti) 
take  a  remainder  as  purchaser,  under  a  limitation  to  his  hnn;  hot  wbere 
the  limitation  is  to  the  right  heirs  of  the  grantor,  the  use  so  limited,  i< 
construed  to  be  the  old  use,  and  will  be  executed  in  him  as  the  rmniet 
M  /ee,  and  not  as  a  remainder,  1  Co.  129  b.  130  a.    Godolphm  v.  Ati»f4»»^ 
2  Atk.  57.     FenwUk  v.  Miiford^  Moor.  284.     1  I^eon.  182.     Km^  ▼•  ^' 
rvagtWy  Cro.  Eliz.  321.    Earl  of  BetSlford'*  case.  Moor.  718.    1  Co.  1502. 
Cro.  £Us.  334.    Uinghanee  cose,  2  Co.  91  b.    Ante,  S2  b.  p.  141.  a.  7.  !»« 
it  is  a  rule  of  law,  that  if  an  estate  be  conveyed  to  two,  the  one  bcio^ 
capable,  and  tiie  other  incapable,  at  the  time  of  the  grant,  he  «b0  U 
capable  shall  lake  the  whole,  1  Co.  100  b.    13  Co.  57;  and  that  joint- 
tenants  cannot  take  at  different  periods,  2  Kol.  Abr.  417.  pi.  8.   Ante, 9 1- 
vol.  1.  p.  496.  18B  u.  vol.  1.  p.  732 :  But  since  the  introduction  of  luesi^ 
A.  make  a  feoffment  in  fee  to  the  use  of  B.  and  his  wife,  tfaatihaUiKi 
though  the  whole  estate  will  vest  in  B.  at  first,  yet  upon  his  marriage,  tbe 
wife  sliall  take  jomtly  with  him.    MyAtotCe  catty  Moor.  96.    Dyer,  f74b< 
1  Co.  101  a.    Sionm^B  cane,  13  Co.  57.    £t  vid.  WelU  v.  Feaioa,  Moor. 
634.    S/ni</0fi  v.  Betff,  2  Bro.  C.  C.  233.    Ante,  188  a.  vol.  1.  p.  752.  N<» 
estate  of  freehold  can,  by  the  common  law,  be  granted  to  commeoee  i» 
futurof  Barwiek*$  case,  5  Co.  94  b.    2  Vent.  204.    Roe  v.  TVoaMcr,  i  WIK 
75 ;  neither  can  a  contingent  remainder  be  supported  without  an  apioi 
particnhu-  estate  of  freehold,  ante,  217  a.  p.  14 :  But  Ui  conveyances  to  oses, 
the  courts  have  supported  these  future  limitations,  when  no  paittcabr  estate 
has  been  created,  either  in  the  shape  of  remainders,  or  as  sprlaguig  ^ 
1  Atk.  586.    1  Sand.  128, 129.    Thus,  if  a  man  covenant  to  staod  »euti 
to  the  use  of  the  heirs  of  his  own  body,  (Carth.  263.    22  Via,  283.  pLf- 
and  the  cases  cited  in  the  note  there),  or  to  the  use  of  aaotherafter  to 
own  death  (OsMoii  v.Skeefe^  3  Lev.  570.    Roe  v.  TroMmer,  xiP'*^? 
if  he  bargain  and  sell  his  kmds  after  seven  years,  Bac.  Uses.  6Si  in cico 
of  these  cases  the  grant  is  good,  and  until  the  event  takes  place,  the  bk 
results.    1  8and.  129.    But  in  conveyances  operating  by  way  of  tn» 
mutation  of  possession,  it  is  necessary  that  a  present  seisin  shooki  be  traos* 
ferred,  in  oroer  to  serve  the  resulting  use.    Thus,  if  a  feoffment,  or  \p^ 
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bargain  and  sale  to  be  executed  by  the  statute,  and  tbe  other 
not. 

and  releaafty  be  made  to  I.  S.  and  his  heirs,  to  the  use  of  I.  L.  and  bis 
heirs,  to  commence  fonr  years  from  thence,  or  after  the  death  of  the 
l^nmtor,  tlic  limitation  of  the  use  to  I.  S,  is  good ;  for  during-  the  fonr 
yfars,  or  the  life  of  the  g;rantor,  it  will  result  and  be  executed.  S  Salk. 
67^.  But  if  the^  conveyance  bad  been  to  I.  S.  and  his  heirs  after  tbe 
death  of  tiie  grantor,  to  the  use  of  L  S.  and  his  heirs,  it  would  have  been 
void ;  because  it  is  the  grant  of  an  estate  of  freehold  to  conunence  in 
fuhtro.  Rite  v.  TVajiiocr,  2  Wils.  75.  Jjtmb  y.  Archer^  1  Salk,  S25.  When 
a  feoffment  is  made  to  A.  and  his  heirs,  to  the  use  of  the  heirs  of  the  body 
of  tbe  grantor,  tbe  limitation  to  the  heirs  of  the  body  takes  effect  upon 
the  death  of  tbe  grantor,  not  as  a  springing  use,  but  as  a  remainder;  and 
the  o«e  resulting  to  the  grantor  for  his  lire  by  way  of  particular  estate, 
the  grantor,  by  the  nuion  of  the  particular  estate  and  the  remainder,  be- 
comos  tenant  in  tail  in  possession,  i  Kol.  Rep.  «40.  tt  Vin.  283,  and 
tlie  cases  cited  in  note  to  pL  tb,  S  Freem.  V35.  pi.  S07.  t58.  pi.  326. 
1  8aud.  97,  98.  If  the  whole  fee  had  resulted  to  the  grantor,  the  heirs 
of  his  body  would  have  taken  as  .purchasers,  by  way  of  springing  use : 
but  the  decision  is  formed  upon  tbe  true '  construction  of  the  statute 
of  uses ;  that  so  much  of  the  use  as  the  .grantor  has  not  disposed  of, 
SDcl  no  more,  results  to  him._  1  Sana.  130.  It  is,  als<K  a  wmm  of  the 
eommou  law,  that  no  estate^can  be  limited  upon  a  fee-simple;  or,  in 
other  worda,  an  estate  in  fee-simple  cannot  be  made  to  cease  as  to  one, 
and  take  effect  by  way  of  limitation,  upon  a  contingent  event,  in  favor 
of  another  person,  Seynwt'$  comc^  10  Co.  97  b.  1  Salk.  S31.  pi.  9.  Dy.  33  a. 

1  Co.  85  b.  to  Mod.  423.  Plowd.  29.  Ante,  18  a.  vol.  1.  p.  503^505. 
lis  a.  vol.  S.  p.  it^6, 127.  Fearn.  Cont.  Bern.  4th  ed.  8 :  but  it  is  clearly 
settled  that  limitations  of  this  kind  may  take  effect  by  way  of  use. '  Bro. 
Abr.  Feoff:  a].  Uses,  pi.  30.  cites  6  Ed.  6.  B.  N.  C.  pi.  423.  Spring  v. 
Ctfsar,  1  Rol.Abr.  415.  pi.  12.  Harwell  v.  Luca^  Moor.  99.  £arl  ^ Kent 
V.  Slewurdy  Cro.  Car.  358.  Such  a  shifting  or  springing  Ujse,  after  a  pre* 
vious  limitation  of  the  fee,  cannot  be  barred  by  the  eestni  que  use  by  any 
Liud  of  conveyance,  Uoyd  v.  Carew,  Prec.  Ch.  72.  Pig.  Kec.  134.  Palm. 
132—135.  Bro.  Feoff,  al.  Uses,  pi.  50.  B.  N.  C.  137  :  in  which  respect 
it  differs  from  a  contingent  remainder,  which  may  be  destroyed ;  but  it 
agrees  with  an  executory  devise  after  a  previous  devise  of  the  fee.  PelU 
V.  BrmcAe,  Cro.  Jac.  590.  1  Eq.  Ab.  187.  However,  if  a  man  covenant 
to  stand  seised  to  the  use  of  himself  in  fee,  until  marriaae,  and  then  to 
the  use  of  himself  and  his  intended  wife,  and  the  heirs  of  his  body,  with 
remainders  over ;  he  may  before  marriage  destroy  the  future  or  contingent 
usi's,  by  making  a  feoffnient  in  fee,  in  tail,  or  for  life,  upon  a  good  con- 
sideration, and  withoutnotice,  Wwtd  v.  ReiguMy  Cro.  Ella.  764, 765.  854. 
cases  collected  in  note  to  pi.  4.  22  Vin.  2^5.  and  pi.  1.  224.  Gilb.  Uses, 
1^5;  but  a  lease  for  years  would  not  destroy  it,  although  it  would  bind 
tbe  future  nse.  BwUd  v.  Wynatouy  Cro.  Jac.  166^.  1  Sand.  138.  It  is, 
also,  a  maxim  of  the  common  law,  that  every  remainder  must  be  limited, 
so  as  to  await  the  determination  of  the  particular  estate,  before  it  can 
take  effect  in  possession,  Plowd.  24.  ream.  Cont.  Rem.  9. 390.  S94. 
Cogan  V.  CogaUy  Cro.  Eliz.  360 ;  but  it  is  clear,  that  if  a  seisin  in  fee  be 
limited  to  I.  S.  to  the  nse  of  A.  ui  tail,  or  for  life,  pVovided  that  if  B. 
return  from  Rome,  then  tbe  lands  shall  renuun  to  the  nse  of  C.  in  fee; 
the  limitation  to  C.  will  vest  in  abridgment  of  the  estate  lunited  to  A. 

2  Leon.  16.  iSfmd.  142*.  So,  we  have  seen,  limitations  which  operate 
io  as  to  determine  the  preceding  particular  estate,  before  its  regular 
determination,  may  be  effected  by  a  species  of  limitation,  which  is  not 
properly  a  remainder,  nor  condition,  but  which  is  distinguished  by  the 
name  of  a  conditional  limitation.  Ante,  214  b.  p.  87.  4Keev.  509, 510* 
Plowd.  27.  32.  34.  414.  Dougl.  727.  n.  1.  Shop.  Touch.  150.  Witli  re- 
spect to  the  distinction  between  shifting  uses  and  conditional  limitations, 
see  1  Sand.  142—145.  Where  an  estate-tail  is  lunited,  and  a  secondary 
or  shifting  nse  is  limited  upon  it,  the  tenant  in  tail  may  by  re^very  bar 
the  limitations  over.  Page  v.  Havward,  2  Salk.  570.  1  Lev.  35.  1  Sid* 
103.  Fearn.  Cont  Rem.  15, 16.  And  it  is  observable,  that  when  an  estate 
in  fee-simple  is  granted  or  devised,  with  a  shifting  use  or  secondary  fee 
limited  nion  it,  this  secondary  or  shifting  use  must  be  expressly  limited 
to  take  effect  within  the  compass  of  a  life  or  lives  in  beiiigi  and  twenty- 
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271  b.  Note,  uses  are  raited  either  by  transmutation  of  the  estate, 

i^*^y  jn^aiSr*    **  ^y  *"«>  fcoflFment,  common  recovery,  &c.  or  out  of  the 
Dillon  &Frayn's  case,  state  of  the  owner  of  the  land,  by  bargain  and  sale  by  deed 
'  indented    and    inrolled,   or   by  covenant  upon  lawful  con- 

sideration,   whereof  you   may  read  plentifully  in   my  Re- 
ports (b). 

• 

one  years,  and  (in  the  case  of  a  posthomons  child)  a  few  moolfas  over, 
Ante,  90  a.  vol.  1.  p.  515.  n.  (7).    t'i  Vin.  Abr.  952.  pi.  4 :  but  it  is  other- 
vrise  where  the  limitation  of  the  nse,  in  the  first  instance,  is  in  taiL    Aid 
the  reason  of  the  difference  is  this : — in  the  former  case,  ns  these  kindiof 
shifting  uses  are  not  barrable  by  recovery,  they  would  tend  to  a  perpe- 
tuity ;  whereas,  in  the  latter  case,  tliere  is  no  danger  of  m  perpetuity,  be- 
cause when  the  first  tenant  in  tail  comes  into  possession,  he  may  bar  it  by 
a  common  recovery.    Se^  1  Sand.  147.    NiehoUs  v.  Skefield,  t  Bro.  C.  C. 
915.  Do€  V.  Hemagt^  4  T.  R.  13.    Besides  surh  shiftinc  or  spriniiagoses 
as  take  effect,  or  arise,  upon  an  event  provided  for  by  ue  deed,  u  wbick 
the  original  limitations,  intended  to  to  defeated  thereby,  are  created; 
there  is  also  a  species  of  shifting  or  future  ukc,  wliich  arises  from  the  act 
of  some  agent  or  person  nominated  in  the  deed ;  vand  this  is  called  a  use, 
arising  from  the  execution  of  a  poiorr.    Every  power  of  this  kind  is  a 
power  of  revocation,  and  new  appointment ;  for  the  new  uses  and  esUtes 
mated  under  the  appointment,  must  necenarily  (as  to  the  extent  of  sack 
appointment)  revoke,  defeat,  or  abridge  the  uses,  which  existed,  and  were 
.  executed,  previously  to  tlie  new  limitation.    9  Vern.  51 1.    Moor.  611. 
And  therefore  it  is  not  necessary  (though  sometimes  done)  to  limit  u 
express  power  of  revocation  prior  to  the  power  of  appointing  new  bscl 
1  Sand.  148.    Powers  of  appointment  are  adopted  under  various  circan- 
stances,  and  they  may  either  by  the  express .  provision  of  the  deed  pre- 
cede, or  be  reserved  after  the  limitation  of  uses  intended  to  be  cxeeoied 
subject  to  such  powers.    1  bus  an  estate  may  be  conveyed  to  1.  S.  sad 
his  heirs,  to  snch  uses  as  A.  shall  appoint,  and  in  default  of  appointaieBt, 
and  subject  thereto,  to  the  nse  of  A.  and  his  heirs.    And  it  is  uimaterial 
whether  the  power  actually  precedes,  or  comes  after  the  limitatioB  of 
the  use  to  A.  and  his  heirs.    4T.  R.  181*    1  Sand.  149.    But  a  power 
of  revocation  and  new  appointment  cannot  be  reserved  upon  a  legal  estile 
at  the  common  law.    Ante,  937  a.  p.  193, 194.    l3and.  149.    Sng.  Pov. 
131.    In  most  modem  marriage* settlements,  powers  of  selling  and  ex- 
clmn^ng  are  limited  to  the  releasees;  and  powers  of  leasing,  jointnruiff 
and  Imiiting  terms  for  raising  portions  for  yonnger  children,  are  reserrcd 
to  the  tenants  for  lives.    AU  these  powers,  by  whatever  words  they  are 
created,  take  effect  by  way  of  limitation  of  nse  out  of  the  original  seisis 
of  the  feoffees  or  releasees.    1  Sand.  155.    As  to  the  prioritjr  of  the  se- 
veral powers  contained  in  a  settlement,  where  it  is  not  provided  for  by 
the  instrument  itself  (which  is  usually  done),  see  1  Sand.  158—169.    Sir. 
Pow.  5:^ — 357.    See  further  as  to  powers,  ante,  p.  195.  n.  (Q  3),  p.  454. 
n.  (C  ] ),  p.  449.  n.  (G),  p.  458.  n.  (L).  With  respect  to  the  different  kinds 
of  conveyances  derived  from  the  statute  of  uses,  seen,  (B)infrk;  sadss 
to  uses  and  trusts  which  are  not  executed  by  the  statute,  see  the  note  at 
the  end  of  this  chapter. — [£d.] 

(B)  In  order  to  raise  a  use  by  the  statute,  there  must  he  either  a  direct 
or  actual  conveyance,  operating  by  way  of  transmutation  of  posscsnoa, 
or  a  contract  or  covenant,  operating  as  a  ftor^tn  end  sole,  or  a  coeoMrf  '• 
ttoHd  Beised  to  uses  /  for  contracts  and  agreements  which  are  merdy  r^ 
ferrible  to  subsequent  conveyances,  do  not  raise  uses  under  the  statute. 
See  More  v.  Dix,  1  Sid.  95.    Petfietd  v.  Pearetf  9  Rot.  Abr.  789.    Bm- 
ton*»  coMe,  96  a.    Shep.  Touch.  89.  ^Vmgjield  v.  LittUtoMy  Dy.  169  a.  And* 
leu*»  cdse,  Ibid.  166  a.     Trevor  v.  TVeror,  1  P.  Wms.  699.    1  £q.  Ab.  SS. 
Edwardi  v.  Ftetmmny  9  P.  Wms.  436.  439.  447.    The  same  rule  scens  to 
prevail  where  the  covenant  is  merely  executory,  and  upon  which  as  k- 
tion  of  covenant  is  the  proper  remedy.  In  case  the  covenant  is  not  per- 
formed.   BUihemim  v.  BlUhemmi,  Cro.  Elia.  979.    Benl.  191.  pt.  1^ 
Moor.  199.  pi.  969.    Buckler  v.  SymoM,  9  Rol.  Abr.  788.    £t  vid.  HtOh 
wty  v.  PoUardf  Moor.  761 .    i  Sand.  J07— 1 1 1 . 
l*he  conveyances  noder  the  statute  of  uses  are,  1st  A  bargtm  aad  tsic ; 
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Here  19  to  be  observed  the   intendment   of    law,  that  671  a. 

when  a  feoffment  ia  made  to  a  future  use,  or  to  the  per-  ^i^fg^t^MMeremUMto 

which  opentet  withontauy  tnitunnatation  of  possession,  and  is  defined  ^  «,^  «4  >    SnhnenafS 

be  a  coDtnct  by  which  a  person  conveys  his  lands  to  another  for  a  pecuniary  fr  ^*  5*  ^^  k 

consideration ;  in  consequence  of  which,  a  use  arises  to  the  bargainee,  1^5'  ^  S     11  H  4. 

and  the  statute  immediately  transfers  the  legal  estate  alid  possession  to  ^7  n.  ©.  30.   11     • 

the  bargainee,  without  any  entry  or  other  act  on  his  part.    2  Inst.  671.  J*r  ^  "•  7'  Z*: 

lit  a-) 
(t  Rap.  6a.) 

7  Co.  40.  1  Vent.  l3QJ)j  or  give  and  enfeoff  (3  Leon.  16.),  or  alien,  grant, 
and  demise  to  him,  8  Co.  49  a.  Tofflor  v.  Vale^  Cro.  Eliz.  166;  such  deed, 
if  properly  inrolled,  will  operate  as  a  bargain  and  sale.    2  Sand.  48.    In 
every  bar^o  and  sale  there  must  be  a  use,  and  a  seisin  to  serve  it ;  and 
therefore  a  person,  incapable  of  standing  seised  to  a  use,  cannot  transfer 
lands  by  this  conveyance.    See  Oilh.  Uses,  285.    Cro.  Jac.  50.    Supra, 
n.<A),  p.  571.  573.    All  corporeal  hereditaments,  of  which  the  bargainor 
has  a  tfisifi,  and  all  incorporeal  hereditaments  in  actwd  exUtence,  may  be 
conveyed  by  tlds  conveyance ;  because  they  may  be  limited  to  uses.  TViy- 
hr  V.  Tc/f,  supra.  Beumdely  v.  firoofc,  Cro.  Jac.  189.    Supra,  p.  571.  573. 
n.(A).    So  a  trust  declared  upon  a  legal  estate,  and  an  equity  of  re* 
demption,  may  be  transferred  by  bargain  and  sale.    Oldtn  v.  &ni6oniy 
2  Atk.  15.     £t  vid.  SkramaU  v.  Vermm^  2  Bro.  C.  C.  268.  272.    A  man 
seised  In  lee  may  convey  by  bargain  and  sale  for  a  term  of  years ;  but  no 
chattel  interest  already  created  can  be  transferred  by  bargain  and  sale, 
Gilb.  Uses,  286;  because  the  owner  of  a  chattel  interest  lias  no  seisin  out 
of  which  a  use  can  arise.    Poph.  76.    1  Sand.  210.    Idem,  vol.  2.  p.  51. 
4  Cm.  Dig.  178.  A  pecnniary,  or  rather  valuable,  consideration,  is  neces- 
sary to  the  validity  of  this  conveyance,  1  Co.  176  a.  1  Freem.  249.  22  Vin. 
205.  2  PresC  Conv.  373 ;  but  this  mav  be  a  trifling  one,  as  the  payment 
of  5s.,  or  the  reservation  of  a  rent  of  12d.    2  Rol.Abr.  787, 788.    10  Co. 
34  a.    The  actual  snm  paid  by  the  bargainee  need  not  be  stated,  if  the 
conveyance  be  expressed  to  be  made  in  consideration  of  a  certain  (2  RoL 
Abr.  786.)  or  competent  sum,  Fitker  v.  SmUky  Moor.  570 ;  neither  is  there 
anecessily  that  theflM>ney  shonld  be  paid  upon  the  execution  of  the  bar- 
gam  and  sale,  see  1  Leon.  6.  Dver,  337  a.  pi.  34 ;  nor  is  it  absolutely  ne- 
cc8»ary  that  the  considera^on  shonld  be  mentioned  in  the  deed,  as  an 
averment  of  a  consideration  which  is  consistent  with  the  deed  is  admia- 
siUe  in  evidence.    Willes,  677.    Ante,  p.  9, 10.  n.  (£).    But  if  the  consi- 
deraiion  of  money  be  expressed  in  the  deed,  no  averment  will  lie  that  it 
was  not  actually  paid.    Clarkacn  v.  Hanwa^f  2  P.  Wms.  204.    When  the 
statute  of  naes  was  made,  it  was  foreseen,  that  all  lands  would  thenceforth 
be  conve>ed  by  bargain  and  sale,  being  a  conveyance  of  a  private  nature. 
To  prevent  this,  it  was  enacted  in  the  same  session  of  paruament  by  staL 
27  H,  8.  c.  16,  that  snch  bargains  and  sales  should  not  enure  to  pass  a  free- 
hold, unless  the  same  be  made  by  deed  indented  (see  5  Leon.  16, 17.), 
and  inrolled,  m  parchment  (2  Inst.  673.  Dyer,  218.),  within  siiC  lunar 
months  (2  Inst.  674.  Sh#p.  Tonch.  225.)  from  the  date  (if  the  deed  have 
a  date,  or  if  not,  then  from  the  delivery,  Ibid.  Hob.  140.),  in  one  of  the 
courts  of  record  at  Westnuoater,  or  with  the  custos  rotulorum  of  the  county, 
where  the  lands  lie.    2  Inst  671.  Gilb.  Uses,  9a    The  mrolment  may  be 
made  either  upon  the  day  of  the  date  (2  InsL  674.),  or  upon  the  last  day 
of  the  six  months,  reckoning  the  day  of  the  date  exclusively.    Tkonu»  v. 
P0ph4m^  Dyer,  218.    In  conseonence  of  the  statute  of  iurohnents,  the 
freehold  does  not  pass  from  the  bargainor  until  the  deed  of  bargain  and 
sale  is  duly  inrolled ;  but  the  inrolment  has,  for  most  purposes,  a  relation 
to  the  delivery  of  the  deed,  2  Inst.  674 :  and  thereby  avoids  all  mesne 
incumbrances  and  eonveyances  made  by  the  bargainor  between  the  date, 
or  delivery,  and  the  inrolment.    MulUry  v.  JeradngSy  2  Inst  674.    Flowtr 
V,  Bddwm^  Cro.  Car.  217.    Neither  the  death  of  the  bargainor  or  bar- 
gainee before  inrolment,  will  prevent  the  passing  of  the  estate.    And, 
where  the  bargainee  dies  before  inrolment,  nis  heir  shall  be  in  by  descent, 
2  Inst  674.  Dymnk't  foM,  Cro.  Jac.  408.  Hob.  136 ;  and  his  wife  shall 
have  dower,  in  case  the  deed  be  afterwards  inrolled.    Cro.  Car.  2 17* 
2  Sand.  55.    Et  vid.  ante,  186  a.  vol.  1.  p.  734.    Ow.  70.    2Buls.  89. 
The  bargainee  of  a  reversion  shall  have  Uie  rent  incvrred  between  tb« 
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*271  b«  fermance  of  his  kst  will,  tbe^feoffees  shall  be  seised  to  die 

use  of  the  feoffor  and  of  his  heirs  in  the  mean  time. 

Ipsa  etenim  leget  cwpiunt  ut  jure  regantur. 

delivery  and  inrnlment  of  the  deed,  Latch.  157.  1  Sid.  310 :  bot  if  the 
rent  be  paid  by  the  tenant  to  the  bar^inor,  the  payment  is  lawful,  and 
tbe  bargainor  is  not  compcltable  at  law  to  account  for  it.  Ow.  150.  r>9. 
Dyer,  218.  Godb.  156.  So  if  a  bargainee  grant  a  rent  before  inrobnent, 
it  i^  a  good  grant,  if  the  deed  be  afterwards  inrolled.  Cro.  Car.  t\7.  A 
bargainee  before  inrolment  may  be  a  good  tenant  to  tbe  praecipe  for  pu^ 
fering  a  recovery,  t  Inst«  675.  Ow.  70 ;  and  lie  may  receive  a  relrsw 
from  a  stranger,  t  Inst.  675;  bnt  it  is  vaid,  that  if  a  bargain  and  nie  be 
njade  to  A.  and  B.  and  thf  tr  hf  irs,  and  A.  release  to  B.  before  inrobnf  or, 
snch  release  is  void.  Shcp.  Touch.  8^.  So  if  a  disseisor  bargain  smI 
sell  the  lands,  and  the  disseisee  release  to  the  bargainee  Ix-foir  inrobueDi, 
the  release  is  inoperative,  t  Kol.  Rep.  425 ;  but  a  release  to  the  bargaioor 
vill,  in  snrh  case,  enure  for  the  benefit  of  the  bargainee.  MoektlVs  ctv, 
Shep.  Touch.  SSi7.  But  if  a  bargainee  before  inrolment  roovey  the  e&Ute 
by  iNirgain  and  sale  to  another  person,  and  then  inrol  the  first  deed,  the 
second  bargain  and  sale  is  void,  though  it  should  afierwards  be  inroUed. 
Sir  Robert  BorJbtr's  cose,  Shep.  Toucn.  227.  BeUtngham  v.  AUap,  Cro. 
Jac.  5«.  409.  Peny  v.  JBdires,  1  Vent.  360.  T.  Jo.  169.  So  a  lease  maii< 
by  a  bargainee  before  inrolment  in  not  valid.  Cro.  Car.  110.  Cartb.  178. 
9  Sand.  56  Thongh  the  inrolment  has  relation  to  tbe  delivenr  of  tbe  deed 
to  avoid  all  mesne  incumbrances  and  conveyances  made  bv  tbe  bargainor; 
yet  it  does  not  devest  any  estate  lawfnlk  settlc^d  in  the  bargainee  is  tk 
interioit  Uynd'Mcatff  4  Cio.  71  a;  therefore  if  a  feoffment  be  made,  or 
fine  levied  bv  the  bargainor  to  tbe  bargainee  before  inrolment,  lie  sbsil 
take  by  the  feoffment  or  fine,  and  not  by  the  bargain  and  sale.  But  if,  ii 
a  case  of  tliis  kind,  the  bargainor  incumbers  the  land  between  the  execs- 
tion  of  the  bargain  and  sale,  and  the  levying  the  fine,  &c.  then  the  inrol- 
ment  shall  have  relation  back  for  the  avoidmg  such  mesne  incumbrsuco 
in  favor  of  the  bargaine^e.  S  Inst.  671,  6?*i»  Shep.  Toiich.  ^6.  »<i^ 
umberUautt  caH,  M  oor .  '3S7,  Popham*»  case^  4  Leon .  4.  Fhwi  r  v.  BcUvtff 
Cro.  Car.  «17.  4Cru.  Dig.  184.  By  the  stat.  10  Ann.  c.  18.  s.  3.  it  is 
enacted,  that  a  copy  of  the  hirolment  of  a  bargain  and  sale,  exanuDcd 
with  the  inrolment,  and  signed  by  the  proper  officer,  and  proved  opoo 
oatli  to  be  a  true  copy,  so  examined  and  signed,  sball  in  all  cases  be  of 
the  same  force  and  effect  as  the  indenture  of  bargain  and  sale  would  be, 
if  the  same  was  produced.  The  words  of  the  statute  of  inrobneoti, 
S7  H.  8.  only  extend  to  estates  of  inheritance  or  freehold ;  and,  therefore, 
a  bargain  and  sale  of  lands  for  a  term  of  years  need  not  be  inroUed. 
2  Inst.  671.  And  there  is  a  proviso  in  the  act,  tlut  it  shall  not  extend 
to  hereditaments  lying  within  any  city,  borough,  or  town  corporate, 
wherein  the  mayors,  recorders,  or  other  officers,  have  authority  to  inrol 
deeds.  See  Chibbome't  cane.  Dyer,  V*i9.  Durhj  v.  boU,  Yelv.  123. 
^  2d.  A  covenant  to  i«tand  seised  to  uses ;  which  is  also  a  conveyance 

operating  without  transmutation  of  nossetision,  by  which  a  man,  seised  of 
lands,  covenants  in  consideration  or  blood  or  man*iage  that  he  will  6tand 
seised  of  the  same  to  the  use  of  bis  child,  wife,  or  kinsman  ;  for  life,  in 
tail,  or  hi  ft^.  Here  tbe  statnte  executes  at  oooe  the  estate;  for  the 
part^  intended  to  be  benefited,  having  tlius  acquired  the  use,  is  thereby 
put  immediately  into  corporal  possession  of  the  land,  without  everseciof 
It,  by  a  kind  of  parliamentary  magic.  2  Bl.  Com.  538.  7  Co.  44)  b* 
2  Inst.  672.  The  consideration  of  this  conveyance  is  the  fouodatioo  of 
it ;  and  therefore  the  words  cmttnant  to  stand  aeiied  are  not  absolntely 
necessary,  but  any  other  words,  such  as  grant,  bargain  and  sell,  or  assi^y 
will  create  a  covenant  to  stand  seised,  if  it  ap|)ears  to  have  been  tbe  in- 
tention of  the  party  to  use  them  for  that  purpose.  Crosstng-  v.  Satdawarr, 
1  Vent.  1^7,  Lade  v.  Baker  and  Mareh,  2  Vent.  150.  Doe,  d.  MUbmn  v. 
Salkeld,  Willes,  673.  Doe  v.  Smpaon,  2  Wils.  22.  A  covenant  to  stand 
seised  being,  however,  a  conveyance  of  a  private  nature,  and  valid  vitb- 
t>ut  inrohnent,  it  is  absolutely  necessary  that  tlie  consideration  be  either 
affection  to  a  near  relative,  or  marriage.  SharrivgUm  y,Stratto»,  PJoad. 
500.  BouUl  V.  Wituton,  2  Rol.  Abr.  786.  But  if  the  consideration  ap- 
pear, it  will  be  sufficient,  though  it  be  not  particularly  expreasedj  » '^ 
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And  reason  would  that  seeing  the  feoffment  is  made  whh-  ^*id^^g^  pie^faea.) 

out  consideration,  and  the  feoffor  hath  not  disposed  of  the  35  H,  6.  Subpenass. 

'^  so  H,  6.  tit.  UeviM. 

a  man  coveDant  to  stand  seised  to  the  use  of  his  wife,  son,  or  oonsidy 
without  saying  in  consideration  of  the  natnral  love  which  be  bears  towards 
them,  yet  the  covenant  will  raise  the  use.  BedtlVs  case,  7  Co.  4().  i  Wils. 
SS.  t  Rol.  Abr.  784.  As  to  the  considerations  of  friendship,  long  ac* 
qiiaintance,  of  being  school -fellows,  affection  to  a  natnral  son,  and  that 
the  king  is  head  of  the  commonwealth ;  they  will  not  raise  nses  by  way  of 
covenant  to  stand  seised.  See  Plowd.  309.  ^  Rol.  Abr.  783.  S  Co.  15  a.  b. 
f  Sand.  82.  Ante,  123.  vol.  1.  p.  147.  n.  (8).  And,  though  in  the  case 
of  a  covenant  to  stand  seised,  a  use  will  arise  to  those  who  are  within  tlie 
consideration,  no  use  will  arise  to  those  who  are  strangers  to  it  PageVB 
ease,  1  Co.  154  a.  IVtMrnan's  case,  2  Co.  15  a.  Smith  v.  RUley,  Cro.  Car. 
639.  tVkaley  v.  Trnncred^  2  Lev.  52.  54.  A  coyenaiit  to  stand  seised  being 
similar,  in  many  respects,  to  a  bargain  and  sale,  it  follows  that  no  per* 
son  can  transfer  lancb  by  this  mode  of  conveyance,  who  cannot  be  seised 
to  a  use :  nor  can  any  species  of  property  be  transferred  by  covenant  to 
stand  seised,  which  cannot  be  conveyed  to  a  use.  4  Cro.  Dig.  187.  And 
in  order  to  rcn<ler  this  conveyance  effectnal,  the  covenantor  should  hare 
a  vested  estate  in  possession,  reversion,  or  remainder.  Therefore  a  co- 
venant to  stand  seised  of  land,  which  the  covenantor  shall  afterward* 
nnrchase,  is  void.  Moor.  342.  Cro.  £liz«  401.  2  Rol.  Abr.  790.  pi.  8. 
Ibid.  pi.  9.  In  the  case  of  a  covenant  to  stand  seised,  the  estate  contl- 
nncs  in  the  covenantor  until  a  lawful  use  arises.  1  Co.  154  a.  It  is  also 
observable,  that  a  bargain  and  sale,  and  covenant  to  stand  seised,  pass 
no  interest  but  that  which  the  bargainor  or  covenantor  can  lawiully 
transfer :  and  therefore  when  either  of  these  conveyances  is  made  by  a 
tenant  in  tail,  it  cannot  produce  a  discontinuance,  Seymmr^s  can^  10  Co, 
95.  1  Atk.  ^ ;  and  when  made  by  a  tenant  for  life,  it  will  not  create 
a  forfeiture;  neither  will  it  destroy  contingent  remainders  depending 
upon  such  life-estate.  8  Sand.  83.  4  Cru.  Dig.  193.  Gilb.  Uses,  140^ 
And  as  these  conveyance*  only  pass  a  nse,  and  the  legal  estate  and  pos-, 
session  is  transferred  by  the  statute,  and  as  no  use  can  be  Hraited  to  arise 
ont  of  a  u«e,  ante,  p.  573.  n.  (A),  2  Prest.  Conv.  482 ;  it  follows,  that  a 
nse  cannot  be  limited  upon  the  legal  estate  of  the  bargainee  or  covenan- 
tee, so  as  to  be  executed  by  the  statnte ;  but  the  second  use  will  hst  a 
mere  trust.  See  T^tlta  case,  Dyer,  155  a.  1  And.  37.  1  Leon.  148. 
2  Prest.  Conv.  482,  483.  1  Prest  Abstr.  307.  That  a  rent  may  be  re-. 
served  on  a  covenant  to  stand  seised,  see  Ritettt  v.  Godson,  W.  Jo.  179. 

Sd.  A  lease  and  release ;  which  is  a  conveyance  operating  by  trans- 
mutation  of  possession,  and  usually  classed  under  those  which  derive  their 
etfc::t  lirom  tne  statute  of  qses,  but  of  which  only  one  part  is  derived  from 
tliat  statute,  and  the  other  part  ft'om  the  principles  of  the  common  law^ 
Though  it  is  ciilled  a  lease  and  release,  it  is  iq  fact  a  bargain  and  sale  for 
a  year,  and  a  common  law  release,  operating  by  way  of  enlargement ; 
antl  owes  its  rise  to  the  following  circumstances.  The  franiers  of  the  sta- 
tute of  uses  foresaw^  that  freehold  estates  would  thenceforth  become 
transferable  by  parol  only,  without  any  form  or  ceremony  whatever.  A 
clause  was  theretbre  inserted  in  that  statnte,  by  which  all  bargains  and 
sales,  of  freehold  estates,  were  required  to  be  made  by  writing.  Indented 
and  tnrolled.  This  provision,  which,  if  it  had  not  been  evaded,  would 
have  introduced  an  almost  universL'l  register  ef  conveyances  of  the  free- 
hold^ in  the  case  of  corporeal  hereditaments,  was  soon  defeated  by  the 
omission  to  extend  the  statute  ^  bargaina  and  sales  for  terms  of  years^ 
4  Cru.  Dig.  195, 196.  In  the  times  of  Hen.  6,  and  Edw^  4.  it  was  not 
unusual  to  execute  a  lease  for  two  or  three  years,  completed  by  the  actual 
entry  of  the  lessee,  for  the  express  purpose  of  enabling  him  to  receive  i^ 
release  of  the  inheritance ;  and  wh^h  was  accordingly  made  to  him  within 
a  sliort  time  afterwards.  The  lease  and  release,  executed  in  this  man-; 
ner,  transferred  the  freehoVl  of  the  releasor  a&  effectually  as  if  it  had 
been  conveyed  by  fine  or  feoffment*  3  Reev.  Hist.  SjT.  When  it  waa 
observed  tliat  the  statute  of  uses  transferred  the  actual  possession  without 
entry,  the  idea  of  a  lease  and  release  vras  adopted.  A  bargain  and  sale 
for  a  year  was  made  by  the  tenant  of  the  freehold  to  the  person  to  whom 
tile  lands  were  intended  to  be  released.  This  bargain  and  sale  (which, 
Qoes  not  require  inrolment,  2  Co.  36  a.  8  Co.  94  a.),  in  conseouence  of 
i^  oojQsiden^^oD,  wkea  the  ba^gahipr  stand  seised  to  the  use  ot  ^he  l^% 
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profits  lo  the  mean  time,  that  by  coratnictioii  and  ioteod- 
ment  of  law  the  feoffor  ought  to  occupy  the  same  in  the  meta 
time. 

gainer ;  and  then  the  ase  of  the  term  for  a  year  bring  ▼estr 4  in  the  bar- 
gainee, the  statute  of  nses  immediately  tranAfen  tlie  posaessioOy  and  Tr*(i 
the  legal  estate  in  the  bargainee :  and  it  is  now  clearly  settled  thst  the 
estate,  vestrd  in  the  bargainee  upon  the  execution  of  ibe  deed,  is  capa- 
ble of  receiving  a  release  of  the  reversion  before  or  without  an  idsd 
entry  by  him.    Cro.  Car.  tio.    Cro.  Jac.  604.    Cart.  66.    A  rtlease  gene- 
rally dated  the  day  after  the  bargain  and  sale,  b  accordingly  made;  asi 
thus  an  estate  of  fnebold  is  transferred  without  entry,  inrohnent,  or  Uvrry 
of  seisin.    S  Sand.  62.    4  Reev.  Hist  355.    This  conveyance  which  ka 
almost  >iuspended  that  by  feoihnent,  is  said  to  have  been  invented  bv  Scr- 
ieant  Moore,  at  the  reouest  of  the  Lord  Nonis,  to  the  end  that  some  of 
his  kindred  or  near  relations  should  not  take  notice  by  any  searcb  of 
public  records  what  conveyance  or  settlement  he  sbonld  make  of  bis 
estate.    Fabian  Phelips  Treat,  on  the  Writ  of  Capias,  19  b.    Bvktr  t. 
Keate,  t  Mod.  352.  4  Reev.  Hist.  355.   4  Cm.  Dig.  196.    3  Bl.  Corn.  339. 
Regularly  the  lease  should  be  dated  on  one  day,  and  the  release  be  dated 
on  the  next  succeeding  day ;  both  these  instmments  however  may  be 
dated  on  the  same  day^see  Ld.  Raym.  1276 ;  and  they  may  be,  and  gene- 
rally are,  executed  m  the  same  instant  of  time.    In  correct  practice  ibe 
execution  of  the  lease  for  a  year  ought  to  precede  the  execntioQ  of  the 
release ;  but  even  though  it  should  be  proved  that  the  release  was  el^ 
cuted  before  the  lease,  the  court,  in  applying  tlie  rule  which  makei  lbe«« 
two  instruments  parts  of  the  same  assurance,  would,  probably,  support 
a  title  derived  under  these  instruments,    t  Prest  Conv.  2241. 563.  jBc. 
It  is  certain,  however,  that  in  the  absence  of  evidence  of  the  fact,  tbe 
law  would  presume  the  priority  in  the  execution  of  the  ieaae,  ai  tli^ 
means  of  giving  effect  to  the  release.    TayUr  v.  Uordty  1  Bon.  106, 107. 
It  has  been  determined,  that  the  recital  of  a  lease  for  yean,  in  a  deed  of 
release,  is  good  evidence  of  such  lease  against  the  releasor,  and  all  tbone 
who  claim  under  him,  but  not  as  to  others,  without  proving  that  tliere 
was  such  a  deed,  and  that  it  was  lost  or  destroyed.    See  6  Mod.  44. 
2  Lev.  108.     Witli  respect  to  the  persona  who  may  convey  1^  this  wior- 
ancc,  it  is  observable,  tliat  when  the  release  is  founded  upon  a  bargam 
and  sale  for  a  year,  it  is  necessary  that  the  person  making  the  conm- 
ance  should  be  capable  of  standing  seised  to  a  use.    Where  the  relra»or 
is  incapable  of  standing  seised  to  a  nse,  then  the  estate  for  a  year  sboaM 
be  created  by  a  lease  at  common  hiw,  with  an  actual  entry  by  thelesve. 
2  Sand.  63.    Every  species  of  property,  which  is  capable  of  bemg  con- 
veyed to  uses,  may  be  conveyed  by  lease  and  release  •,  and  it  ii  dov 
clearly  established,  that  estates  in  remainder  or  reversion,  expectant  oo 
estates  for  life  or  for  years,  may  be  conveyed  by  lease  and  release,  t  Cas. 
f€  Op.  ^44.    S  Prest.  Conv.  S44.    Ante,  p.50«.  n.  (E3).    The  convey- 
ance  by  lease  and  release  does  not  devest  any  estate,  nor  create  a  dis- 
fiontinofuice  or  forfeiture,  post,  Sect  598.  Sect.  600.  Sect  606;  neither 
can  it  destroy  contingent  remainders.    Fearu.  Cent  Rem.  4th  ed.  4^^ 
With  respect  to  ^vsolting  uses,  it  is  observable,  tiat  when  the  release 
is  to  a  man  and  his  heirs,  the  releasee  will  be  seised  under  the  nrics 
of  the  common  law,  aauee  he  has  the  seisin  at  the  coasmon  law,  and  tbe 
use  gives  him  nothing  liiore  or  less  than  he  had  before.    Rac.  65.   t  Cas^ 
&  Op.  281.  289.    But  if  a  particular  estate  be  limited  to  tbe  ase  «f 
the  releasee  either  for  life  or  in  tail,  or  it  the  nse  be  dcclaied  to  aof 
•tk(T  person  or  persons,  then  the  use  is  executed  by  tbe  statute.   Oo. 
Car.  250.    Bac.  64.    It  has  been  doubted,  whether,  in  case  of  aa  sn>- 
sion  of  a  declaration  of  the  nse'iu  the  felt«se,  the  nse  will  lesolt  tsibe 
releasor,  or  whether  it  will  remain  ^l  the  releasee,  even  though  then 
be  no  consideration,  except  a  nomidal  one  of  five  shillings,    la  Stmi- 
ridge  v.  Ldimplughy  2  Sulk.  678,  the  decision  was  agamst  the  re»<dtiD{ 
use ;  but  Lord  Ch.  J.  Holt  admitted,  that  ^re  might  be  a  resaltist 
use  on  A  release.    It  is  clear,  that  if  the  release  be  made  for  a  valuable 
consideration,  or  for  any  purpose  which  requires  that  the  scoia  khodd 
remain  hi  the  releasee,  as  to  the  intent  that  u  comnon  recovery  fbosU 
be  suffered  -,  there  would  not  be  any  resulting  use.    And  in  all  cii0  * 
resulting  use  may  be  r^but|ed  by  intenuU  or  external  ^xidooce*  «^ 
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And    so  it  isMrben  the  feoffor  disposeth  the  profits  for  a  So  where  the  f eaffitr 

*•       1         •         .  .      t^  r    1      •  !_     •  ,    ,,   dUpousoftheprofiii 

particular  time  in  prasentt,  the  use  of  the  mbentance  shall  faraywrticnlarttmetn 

^  praMenii^  the  tue  of  the 

.  _  '  inheritance  is  in  him, 

sbe^rs  timt  the  releasee  was  to  be  the  benencial  owner.  2  Prest  ConT.  486.   ^  ^  (J^lf^g  undieposed 
Et  vid.  Bro.  Feoff,  al.  Uses,  p.  10.    Perk,  sect  535.    Dyer,  146.    So  no   ^^^  ^^ 

ii«e  will  rcsolt  on  a  grant  of  an  estate  in  tail,  for  life,  or  years ;  for  every 
gift  of  a  particular  estate  implies  a  consideration,  as  it  creates  ft  senrica, 
1  Cm.  Dig.  454.  And  if  the  grantee  of  a  particular  estate  assign  his  es- 
tate, no  use  will  ii^olt  to  him  at  law :  but  circiunstances  may  indnca 
a  conrt  of  equity  to  declare  that  there  is  a  resulting  trust.  CaetU  ▼.  Dod^ 
Cro.  Jac  200.  So,  as  a  will  implies  a  gift,  no  use  will  result  on  a  devise, 
Bro.  Feoff,  al.  Uses,  p.  lo :  though  an  express  use  may  be  declare  on  the 

S'ft  of  a  particular  estate,  or  on  a  devise,  t  Prest.  Conv.  487.  1  Cru. 
tg.  456.  If,  however,  particular  uses  are  declared,  and  the  fee  is  left  un« 
disposed  of,  the  fee  will  result  to  the  grantor.  Ante,  S3  a.  p.  143.  t  Ld. 
Kaym,  SOt,  So  if  the  use  of  the  fee  be  limited  to  the  former  owner,  he 
will  be  in  of  his  old  use,  that  is,  of  a  new  estate,  and  not  the  old  estate; 
bttt  thia  new  estate  will  be  descendible  in  the  same  manner  as  the  eld 
estate  was  descendible,  and  is  in  law  treated  as  the  old  uee.  Ibid.  But 
if  the  grantor  takes  a  particular  estate  for  life,  or  in  fee-tail,  or  if  ha 
takes  a  fee  differently  modified,  as  an  estate  to  him  and  his  heirs  till  mar^ 
riage,  or  a  fee  liable  to  be  defeated  by  a  shifting  use ;  this  will  be  an 
estate  of  which  he  will  be  conndered  as  the  purchasing  ancestor,  and  it 
will  be  descendible  thongh  a  fee,  without  regard  to  the  descendible  qua- 
lity of  the  old  use.    9  Prest.  Conv.  487. 

4lh.  Declarations  of  uses.— The  conTtvances  by  bargain  and  sale,  and 
covenant  to  stand  seised,  are  in  fact  nothing  more  than  declarations  of 
uses  $  for  the  use  being  served  out  of  the  seisin  of  the  bargainor  and  co- 
venantor in  those  conveyances,  they  merely  serve  to  declare  the  use  to  the 
bargainee  and  covenantee.   But  upon  such  conveyances  as  operate  by  vray 
of  transmutation  of  possession,  as  a  feoffment,  fine,  or  recovery,  whereby 
the  legal  seisin  and  estate  are  vested  io  the  feoffee,  cognisee,  or  reooveror, 
a  use  maybe  declared  in  favour  of  a  third  person,  by  a  deed  orwritmg 
distinct  from  the  conveyance,  by  which  the  possession  is  transferred, 
and  such  use  will  immediately  arise  to  such  third  person  out  of  the  seisin 
of  the  feofiTee,  cognizee,  or  reeoveror  ;  and  the  statute  will  transfer  the 
actnal  possession  to  such  use,  without  any  entry  or  claim.    The  deeds  by 
which  the  uses  of  fines  and  recoveries  are  declared  (for  upon  the  con? 
veyances  by  feofiment  and  lease  and  release,  it  is  now  universally  the 
practice  to  declare  the  use  in  the  same  deed  immediately  after  the  hubeut 
dtrm)  derive  tlieir  effect  from  tiie  statute  of  uses,  and  are  called  declara^ 
tions  of  nses,  where  they  are  executed  previous  to  the  levying  a  fine,  or 
suffering  a  recovery,  they  are  called  deeds  to  Jead  the  uses :  >ut  if  exes 
en  ted  subsequent  to  a  fine  or  recovery,  they  are  then  called  deeds  to 
declare  the  uses  of  them.    4  Cru.  Di^.  S()6«        After  the  stat.  ti  H.  8, 
e.  10,  it  became  a  question,  vrbether  if  a  recovery  were  suffered,  or  fine 
levied,  without  any  previous  declaration  of  the  uses,  any  subsequent  deed 
could  direct  them  i    For  it  was  thought,  that  upon  suffering  the  recoverv 
or  levying  the  fine,  the  use  resulted  to  Uie  recoveree  or  conusor,  which 
resulting  use  the  statute  immediately  executed  i  so  that  the  use  being  once 
yested  and  executed  by  the  statute,  it  could  not  be  devested  by  any  sub* 
sequent  d^fauration.    However,  in  Dowmm^e  mm«,  (9  Co.  7  b.    28  Eliz* 
£t  yid.  Baeett'e  case.  Dyer,  136  a.)  it  was  determined,  that  although  tho 
use  resulted  to  the  recoveree  or  conusor  until  the  subsequent  declaration, 
yet,  when  that  wai  made,  the  use  was  innnediatdy  executed  according  to 
the  declaration.    Soon  after  the  stat.  29  Car.  t.  c.  3.  s.  7,  which  directs^ 
that  all  creations  |md  declarations  of  nses  shall  be  in  writing,  it  again  be* 
came  a  doubt,  whether  resulting  uses  upon  fines  and  recoveries  were  not 
so  executed  as  to  exclude  any  snliseqnent  deed,  see  Gilb.  Uses,  62 ;  for  it 
wa«  supposed,  that  the  statute  required  the  use  to  be  declared  either  pre? 
viously  to,  or  at  the  time  of,  le^inc  such  fines  and  recoveries.    There- 
fore by  the  stat.  4  Ann.  c.  16.  s.  15,  OBclarations  of  the  uses  of  fines  and 
recoveries,  manifested  by  any  deed,  made  by  the  party,  at\er  the  levying 
of  such  fines',  or  suffering  such  recoveries,  iliall  be  as  eflectual  as  if  the 
99  Car.  2.  c.'3.  had  no'f  been  made,    l  Saod.  174,  175.    It  is  observable, 
that  though  the  word  **  deed''  Is  used  in  the  4  Ann.  c.  16,  instead  of  vfrity 
big,  vet  the  sUtnte  does  not  repeal  the  clause  alluded  to  in  the  statute  of 
fVm»i  it  is  poly  nphBiatory  of  it,  and  if  taken  literaUy,  gi|ii  ^j  bf 
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be  to  the  feoffor  and  his  hein,  as  a  thiog  not  disposed  of; 
wherein  it  is  to  be  observed,  that  lands  and  tenements  con- 


extended  to  deehmtioBS  of  naes  aftde  subseqnent  to  a  fiae  or  recoverr, 
and  not  to  those  made  prior.    And  the  danse  in  the  ntatnte  of  fraiidi, 
which  reqiurei  that  dedaratioDs  of  uses,  tmst,  and  confidence,  shoold  be 
in  writing,  extends,  in  the  case  of  fines,  to  third  persons  only,  and  not  to 
the  oogniaors  and  cognisees  of  the  fine ;  for  the  resalting  nse  to  the  coc- 
nisors  may  be  rebutted  in  favour  of  the  cognizees,  by  parol  evideoce, 
shewinc  inch  to  have  been  the  intention  of  the  partiea.    Donzl.  ti. 
4  Cm.  Dig.  2tO.    No  technical  words  are  necennry  in  a  declaratioo  of 
lues ;  whenever  the  intention  of  the  iwrttes  can  be  collected  in  the  Uod- 
tatton  of  the  uses  of  a  fine  or  recovery  upon  any  expression  in  a  pre* 
oedent  or  subsequent  declaration  or  conveyance,  such  declaration  or  ex- 
pression is  sufficient  to  declare  the  uses  of  the  fine  or  recovery.    3  P. 
Wms.  90S,    1  Ld.  Raym.  «90.    12  Mod.  162.     The  declaration  of  tbt 
uses,  however,  most  be  certain,  and  that  especially  in  three  things,  in 
the  persons  to  whom,  the  lands.  Sic.  of  which,  and  in  the  esutes,  bv 
whicn  the  uses  are  declared ;  suad  if  there  want  certainty  in  eitiier  of 
these,  the  declaration  is  not  good ;  and  it  roust  be  complete  in  itself  witb- 
out  any  reference  to  indentures  or  other  writings  to  be  made  afterwards 
Ibr  then  it  is  but  an  imperfect  communication,  and  no  complete  dcdan- 
tion.    8hep.  Touch.  r*th  ed.  519.    But  it  is  not  necessnry,  that  there 
should  be  a  consideration  expressed  in  a  deed  to  lead  or  declare  tbe  wf* 
of  a  fine  or  recovery ;  though,  we  have  seen,  that  in  the  case  of  a  bargsin 
and  sale,  or  covenant  to  stand  seised,  a  consideration  is  absolutdy  ne- 
cessary.    Supra,  p.  579,  580.    £t  vid.  ante,  l«3a.  vol.  1.  p.  147.  n.  (8). 
t  Ld.  Raym.  S90.  With  respect  to  the  cases  in  which  the  first  dectoratioo 
shall  be  controled  by  the  second,  it  is  observable,  that  if  there  be  a  deed 
leading  the  uses  of  a  fine  or  recovery,  tliose  uses  may  be  allered«  varied, 
or  absolutely  revoked,  previously  lo  tlie  levying  tiie  fine  or  snflfering  the 
recovery.    When  the  fine  or  recovery  is  conformable  in  time,  persons, 
and  other  drcumstances,  with  the  deed  leading  the  uses  of  it,  then  the 
^riation,  alteration,  or  revocation  of  the  uses  may  be  effected ;  1st  By 
a  deed  or  other  instrument  of  as  high  nature,  as  the  preceding  deed  or 
instrument :  but  in  this  case  a  deed  leading  tlie  uses  of  a  fine  or  recorefv 
cannot  be  varied  by  a  mere  writmg  without  seal,  Counteu  of  RutUnft 
etuif  5  Co.  f  6  a.    «dly.  By  the  mutual  consent  of  all  parties  concemed  in 
interest:  such  consent,  however,  must  be  expressed  by  matter  cqoaUy 
solemn  with  that  declaring   the  former  uses.    See  Shep.  Touch.  619. 
Sfopiltoa  V.  SeapUfaa,  1  A&.  f .    1  Sand.  18«,  183.    4  Cra.  Dig.  il6. 
t  Prest.  Conv.  45,  46.    But  where  there  is  a  deed  leading  the  ii»ei 
•f  a  fine  or  recovery  to  be  subsequently  levied  or  suffered,  and  the  fioe 
or  recovery  varies  from  the  preceding  deed  in  time,  persons,  or  otiber 
drcumstance,  then  the  uses  of  the  first  deed  noay,  previously  to  the  fine 
or  recovery,  be  varied  by  another  instrument,  althongh  snch  Rubteqaeot 
Instmment  be  not  a  deed,  but  merely  a  writing  without  seal,  Jttus  v. 
Morlift  f  Halk.  677 ;  and  although  all  the  persons  interested  under  the  fint 
dedaration  are  not  parties  to  the  second,  CoutUem  o/  RHtltmiPa  M«e,  3  Co. 
f5  b. :  and  the  uses  of  the  firs*  deed  may,  after  levyin;;  tbe  fine  or  sutfer* 
ing  the  recovery,  be  varied,  Jones  v.  Morlsy,  snpra.  Shep.  Touch.  dsK) ; 
thou(|[h,  in  this  case,  if  the  doubt  suggested  by  the  4  Ann.  c.  16.  s.  \b.  be 
aufficiently  grounded,  (see  Sugd.  Oilb.  Uses,  ill.  n.)  a  deed  will  be  Decc»> 
iary.    l  Sand.  187—189.    When,  however,  the  fine,  or  recovery,  does  not 
vary  in  circumstances  from  the  deed  leading  the  uses  of  it,  no  subseqneot 
declaration  is  admitted  to  oontrd  the  operation  of  the  previous  deed  or 
instmmeot.  Shep.  Touch.  590.  Salk.  676.  'Dregume  v.  FUtckVy  9  Co.  lOk 
il  a.  Comb.  499.  1  Atk.  9.  t  Prest.  Conv.  42.    And  although  the  fine,  sr 
tecovery,  does  not  altogether  correspond  in  circumstances  with  the  deed 
4r  instrument  leading  the  uses  of  it,  yet  if  there  lie  no  subsequent  (iechia- 
4ion  of  the  uses,  the  fine  or  recovery  slttll  still  enure  to  the  uses  of  the  lead- 
ing deed  or  instrument.  Shep.  Touch.  5W.  9  Co.  76  a.  HmargiU  v.  Hare, 
t  Kol.  Abr.  799.    1  Atk.  7.    13  Vin.  30  h.  pi.  6.  pa.  9.    Where  there  is  bo 
preceding  limitation  of  the  use,  the  uses  of  the  fine  or  lecoveiy  auy  ^ 
subsequently  deicbred,  according  to  the  4  Ann.  c.  16.  s.  15.  by  deed;  fast 
is  is  by  no  means  eertain,  that  snch  subsequent  declaration  may  aot  lie 
controled  by  another  averment  by  deed,  althongh  there  be  no  variases 
10  the  fine  or  lecoveiy.    See  TWfmne ▼. Jf7i«cV^«  saalk.  676,  Slai^ 
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Teyed  upon  coofidencesy  uses,  and  trnsts,  are  to  be  ruled  and 
decided,  if  question  groweth  upon  the  confidences,  uses,  or 

Tonch.  521.    Ktfvwor'f  com.  Dyer,  307  b.    1  Sand.  190.    In  the  case  of 
two  contradictory  dedaratioqs  in  tke  sane  mstrmnent,  the  rule  is,  that 
the  first  dechu^tion  shall  prevail,  and  tlie  second  be  void.    SoutfuiMtt  v. 
Mmonfy  Cro.  CUz.  744.    8.  C.  Moor.  680,  nom.  tViimot  v.  KnowUs.    It 
is  now  the  nsoal  practice,  where  a  fine  is  intended  to  be  levied  to  nees,  to 
execute  a  deed  previous  to  the  fiae,  in  which  the  intended  oogaizor  co- 
venants to  levy  a  fine,  and  a  declaration  is  inserted  in  the  deed,  of  the 
uses  to  which  the  fine,  when  levied,  shall  ennre.    And  where  a  recovery 
is  intended  to  be  suffered,  a  deed  is  executed  to  m^e  a  tenant  to  tlie 
pnecipe  with  an  agreement  to  suffer  a  recovery,  and  a  dechiration  of  the- 
uses  of  the  recovery  is  inserted  in  the  deed.    4  Cm.  Dig,  290.    With 
respect  to  the  persons  who  may  declare  or  limit  uses,  not  only  all  those 
to  whom  the  law,  in  other  instances,  gives  a  disposing  power,  are  capable 
of  declaring  itses,  but  also  some  persons  who  are  incapacitated  from  con- 
veying away  their  estates  by  any  other  kind  of  assurance.    Thus  the 
king  may  declare  uses  upon  his  letters  patent,  though  indeed  the  patent 
of  itself  implies  a  use.    Bac.  Uses,  66.    The  qneeil  may  also  declare 
uses.    Ibid.     S6  infants,  idiots,  or  persons  of  nonsane  memory,  may 
declare  uses  upon  a  fine  or  recovery ;  which  declaration  of  uses  wiU  con-; 
tinue  valid  as  long  as  the  conveyance,  upon  which  the  uses  are  declared* 
remams  of  force.    BeekwUk's  ca$e^  2  Co.  58  a.    Lewittfft  c«se,  10  Co.  42  b. 
Mqm^UPb  c«se,  t  Co.  124.     Bac.  Uses,  67.    But  in  cases  of  this  kind  the 
court  uf  chancery  will  interfere.  See  t  Ves,  403.  3  Atk.  3lS.  13  Vin.  305. 
pi.  3.  n.  (M  a.)    4  Cm.  Dig.  236.    1  Prcst.  Abstr.  325.    And  it  has  been 
determined,  that  an  agreement  entered  into  by  an  iofiuit,  to  levy  a  fine,  and 
suffer  a  recovery,  when  he  came  of  age,  to  certain  uses,  will  not  operate  as 
a  declaratian  of  the  uses  of  such  fine  or  recovery.    J^ighJtmgale  v.  Ferrers, 
3  P.  VVms.  207.    Fros^  v.  Wolurston,  1  Sira.  94.    As  a  married  woman 
is  allowed  to  join  with  her  hnsband  in  levying  a  fine,  or  soflfering  a  re* 
covery,  and  to  bind  herself  by  those  assurances,  she  is  also  allowed  to 
join  with  her  husband  in  declaring  the  uses  of  such  fine  or  recovery.    If 
the  husband,  in  such  case,  alone  declares  the  uses,  bis  declaration  will 
bind  the  feme,  (although  an  infiuit,  2  RoL  Abr.  798.    22  Vin.  232.  pi.  2.) 
unless  her  dissent  appears ;  for  as  she  joined  with  her  hnsband  in  the  fiiie 
er  recovery,  it  shall  be  presumed  that  she  agi*eed  with  him  in  the  de- 
claration or  uses,  unless  the  contrary  is  proved*    Beckwiik^»  case,  2  Co. 
b?  a.    Utsher  v.  Banbong,  Dy.  290  a.    Harrti^taa*s  case^  Ow.  6.    And  if 
she  acquiesce  for  any  length  of  time  after  her  husband's  death  in  the  de- 
claration of  uses  made  by  him,  she  will  be  bound  by  the  fine  or  recovery. 
StmiUsa  V.  Racen^  3  Atk.  106.    The  wife  alone  cannot  declare  the  uses 
of  a  fine,  levied  by  her  and  her  hunband,  of  her  land,  because  being  9ub 
fote$tate  ziriy  she  cannot  limit  the  use  without  the  concurrence  of  her 
hasband ;  on  the  other  »ide,  the  husband,  who  has  no  estate  in  his  own 
right,  cannot  declare  the  uses  of  such  a  fine,  without  tlie  express  or  im» 
plied  concurrence  of  the  wife ;  so  that  the  one  is  not  sai  jurUj  although 
she  han  tlie  estate,  and  the  other  is  guijurisy  but  has  not  the  estate  :  hence 
it  follows,  that  when  Hiev  make  different  declai'ations,  such  declarations 
are  both  void.    Becjavima  case^  2  Co.  57  b.    Hut  if  the  husband  and 
wife  agree    in  the  declaration  of  the  uses  of  part  of  the  land,   and 
vary  in  the  declaration  of  the  residue,  it  will  be  good  for  the  part  in 
«hich  they  agree,  and  void  for  the  residue.    Ibid.  58  a.    Gilb.  Uses, 
216.    The  right  to  declare  uses  is  co-extensive  with  the  estate  or  interest 
which  each  of  the  inirties  has  in  the  lands.    Therefore,  if  a  tenant  for 
life,  and  the  remainder-man  or  reversioner,  join  in  levying  a,  fine  or 
inffcring  a  recovery,  they  may  declare  the  uses  according  to  their  respec* 
(ive  estates  in  the  land.    2  Co.  57  b.    So  jouat-tenants  may  each  declare 
different  uses  of  their  respective  shares.    2  Co.  58  a.    22  Vin.  236.  pL  1. 
Palm.  405.    But  where  a  fine  was  levied  by  tenant  for  life,  remainder* 
Dian  in  tail,  and  reversioner  in  fee,  it  was  held,  that  a  declaration  of 
uses  b^  the  tenant  for  life,  and  remainder-man  in  tail,  did  not  bind  tha 
reversioner.    Roe  v.  Pnphum',  Dougl.  24.    Af^ol  v.  Cheney,  22  Vin.  (T.  6.) 
^'oC'  pi.  1.    We  have  seen,  that  uses  may  be  declared  on  a  lease  and  re- 
lease as  well  as  on  a  fine  or  recovery,  supra,  p.  583.    2  Cas.  &  Op.  289  ; 
but  it  should  be  observed,  that  no  person  can  dechire  the  uses  of  a  release. 
Who  i^  not  capable  of  traiuferruig  lands  by  tijiat  conveyance ;  and  there** 
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trusts,  by  the  judges  of  the  law ;  for  that  it  appearetb  bj 
section  465.  and  the  next  section,  they  are  within  tiie  intend- 
ment  and  construction  of  the  laws  of  the  realm* 


fore  a  declaration  of  the  uses  of  a  release  by  a  married  womaa  (Gab. 
Uses,  244),  or  an  infant,  would  be  Toid.  4  Cm.  Uig.  S«7.  Ante,  toL  l. 
p.  177.  n.  (41). 

5th.  Appointmfnts.-*>The  nature  and  feneral  doctrine  of  powent  of 
revocation  and  appointment,  have  been  already  exphdned,  ante,  p.  \u. 
n.  (Q  3),  and  p.  578.  n.  (A) ;  but  it  may  be  here  observed,  that  tboe 
powers  may  be  inserted  in  all  conveyances  which  derive  their  rfffrt 
from  tlie  statnte  of  uses ;  and,  when  executed,  the  uses  oricinally  dedand 
cease,  and  new  uses  immediately  arise  out  of  the  seisin  of  the  cofoiuies, 
recoverors,  or  releasees,  to  the  person  named  in  the  appomtmest;  ml 
the  statute  transfers  the  legal  estate  to  the  appointees,  who,  by  that  mnis, 
acquire  the  lenl  estate  and  possession.  The  powers  usually  reserved  m 
setUements  of  leasing,  jointuring,  selling,  exchanging,  and  dnrgios. 
though  not  usually  called  so,  are  in  fact  powers  of  revoeatian,  for  tkr 
operate  as  revocations  pro  tmnio  of  the  preceding  estates.  4  Cro.  Di^. 
S29.  Supra,  p.  .578.  n.  (A).  Powers  are  in  general  only  inserted  in  roD' 
veyances  which  operate  by  transmutation  of  possession,  that  »,  in  derU- 
rauons  of  uses  or  fines  and  recoveries,  or  In  releases.  4  Cm.  Di§.  t3i. 
Sugd.  Pow.  117.  By  what  words  they  may  be  created,  see  ante,  p.  l!i. 
B.  (Q  3). 

The  doctrine  of  powers  may  be  furtiier  considered,  1st.  'With  mpect 
to  the  persons  to  whom  powers  may  be  given.^— Powers  of  revocaHn 
and  appointment  may  not  only  be  reserved  to  all  those  who  are  capable  of 
disposing  of  hin^s  and  tenements,  but  also  to  some  persons  who  have  Mt 
by  the  common  law  a  disposing  power :  lor  whenever  a  person  to  wfaom  i 
power  is  pven,  executes  it,  the  appointee  under  the  power  does  not  d^ 
rive  any  mterest  from  the  person  executing  the  power,  he  beioi  cos- 
pidered  as  a  mere  instrument,  to  carry  into  execution  the  intent  of  th« 
person  who  created  the  power ;  but  is  in  immediately  by  and  imder  t\» 
instrument  by  which  the  power  was  created.    By  the  common  bva  oiar- 
ried  woman  cannot  dispose  of  her  own  estate  without  a  fine  or  recovfr)  \ 
but  as  the  instrument,  or  attorney  of  another,  she  may  convey  sn  estate 
in  tlie  same  manned  as  her  principal  could,  because  the  coovejrasrt  if 
considered  as  the  deed  of  the  principal,  and  not  of  the  attorney,  sod  her 
Interest  is  not  affected.    Upon  the  same  principle  it  has  been  detensioed, 
that  a  married  woman  may  execute  a  power,  whether  appendant,  io  pv», 
or  simply  collateral  (H^rrU  v.  Graton,  1  RoL  Abr.  3i9.  pi.  IS.   2  KoL 
Abr.  247.  pi.  6.    GtMons  v.  JUmiUoii,  Finch.  346.    DamUl  v.  Cr^jf,  Utcb, 
39.    Godb.  3S7.  pi.  419.    Bm/Uff  v.  fTurdarloa,  Com.  Rep.  49i.    Tm- 
Knsm  v.  Digkitm,  1  P.  Wms.  149.    Tnufel  v.  TVcreT,  3  Atk.  711.   f  Vrs. 
191),  and  as  well  over  a  copyhold  as  a  freehold  estate.  Drvttr  v.  TVai^i 
4  Taunt  294.    It  is  not  material  whether  the  power  is  given  to  an  aoaar- 
ried  woman,  who  afterwards  marries,  Gt66eat  v.  Mimkom^  sapra;  orti 
a  woman  wlule  she  is  married,  who  afterwards  takes  another  bosbasd, 
Bayley  v.  HV^vrfM,  snpra.    ^mmei  v.  Jfoan,  l  Yes.  157 :  in  both  case 
she  may  execute  the  power,  and  the  conciurrence  of  her  husband  b  ia  o» 
case  essential.    Sugd.  Pow.  150.    Ante,  vol.  1.  p.  132.  n.  (NX   Bnti 
power  given  to  a  woman  Mi^ssle,  cannot  be  executed  by  her  dnrinf  brr 
coverture.    Lard  Antrim  v.  IhiJlEe  ^  Bmckaigkam,  1  Ab.  £q.  543.  1  Ch.  Cj. 
XT.    2  Freem.'  168.    It  is  now  nsuallv  inserted  in  the  d»Bd  by  whicb  tkr 
power  is  created,  that  a  woman  shall  k>e  enabled  to  execute  it,  wbetbrr 
she  be  sole  or  married.    The  proper  mode  of  creating  a  power  of  tbli 
kind,  u  to  convey  the  lands  to  trustees,  to  the  separate  use  of  tbe  mn. 
remainder  to  such  persons,  and  for  such  estates,  as  she  shall  by  any  deed 
•r  writuig  under  her  hand,  notwithstanding  her  coverture,  direct  orap* 
point :  but  although  no  such  conveyance  be  made,  and  articles  only  *2 
entered  into  prerious  to  a  marriage,  by  which  it  is  agreed,  that  tbc  viv 
shall  have  a  power  to  dispose  of  any  estate  which  may  descend  to  her,  it 
will  be  sufficient,  and  a  court  ot  equity  will  support  sucb  a  psvcr. 
4  Cm.  Dig.  238.     Wright  v.  Urd  CMogun,  6  Bro.  P.  C.  166.    Aariii. 
468.    Atppen  v.  Dwciingy  Ambl.  565.   Et  vid.  JDoe  v.  SitfUy  9  T.  it  6M. 
DiUtm  V.  Gfuce,  2  Sch.  6t  Lef.  456.    But  where  the  agreement  is,  that  tie 
^ife  inay  dispose  of  the  estate  by  will,  n  wUl  made  befbcc  the  naoniTi 


CH.  XI.III.  VNBVB  THE  STATUTE  OF  USES.  ^B7 

But  since  Litdeton  wrote,  all  uses  are  transferred  by  act  of  272  a. 

parliament  ("a  J  into  possession,  so  as  the  case  which  Littleton  ^y^t  aretnm^en^ 

mlthottgh  subsequently  to  the  agreement,  will  be  revoked  by  the  marriage,  JjJ  ^  ^'stnd*  oa^i^i 
iioless  expressly  anthorized  by  the  articles  to  be  made  brfore  marriage,  \*^^'  •"**  awa.  »»a.j 
Hodmien  v.  Uagd,  2  Bro.  C.  C.  554.     Doe  t.  SkqpU,  «  T.  R.  684.  697  ;  it 
will  not  however  be  inferred  that  the  power  was  only  to  be  executed  in 
tlie  event  of  the  wife  surviving  the  husband,  from  the  circumstance  that 
it  was  to  be  executed  by  will  osjy,  although  a  feme  covert  cannot  make  a 
proper  will.     Driver  v.  Hkosipsmi,  4  Taunt.  294.    Sugd.  Pow.  153.    An 
infant  may  execute  a  power  timpkf  collateral,  deriving  its  effect  from  the' 
statate  of* uses.    Sugd.  Pow.  153.    And  it  has  been  thought,  that  an  in- 
fant may  execute  even  powers  appendant,  and  iu  gross,  if  it  be  expressly 
inserted  in  the  deed  creating  the  power ;  that  the  infant  may  execute  such 
pow«r  during  his  infancy,  see  Hettrle  v.  GreiiUbanky  3  Atk.  695. 1  Ves.  298. 
4  Cm.  Dig.  236.    1  Prest  Abstr.  326.    Sed  vid.  Sugd.  Pow.  155.  cited 
ante,  vol.  1.  p.  175.  n.  (35).    That  a  power  of  appointment  does  not  pre- 
vent the  vesting  of  die  estates  limited  in  default  of  appointment,  see 
CwmninghoM  v.  Moody ^  1  Ves.  174.    Doe  v.  Afarfta,  4  T.  R.  39.    Feanu 
Cont.  Rem.  4th  ed.  298,  299.    Madnx  v.  Jacktiony  2  Bro.  C.  C.  588.     Vat^ 
derzee  ▼.  AccUMj  4  Ves.  771.    Mmmdrell  v.  MaumdreU^  7  Ves.  583.    S.  C. 
10  Ves.  «65.    (Ubrey  v.  Bury,  t  Ball.  &  B.  53.  Ante,  p.  130.  n.  (F) ;  and 
that  the  same  doctrine  applies  to  personalty,  see  Suffd.  Pow.  142 ;  and 
where  the  money  is  absolutely  given  over  in  default  of  appointment,  it  is 
vested,  subject  to  be  divested  by  the  execution  of  the  power.    Ibid.    £t 
vid.  C^ietmaH  v.  S^ymoar,  1  Ves.  209.    2  Ves.  208.     Gordon  v.  X<m,  AmbL 
364.     Remde  v.  Aeodf ,  5  Ves.  748. 

2dly*  ^ith  respect  to  the  execution  of  powers.^It  is  a  general  nile, 
that  adl  the  forms  and  circumstances  prescribed  by  the  deed  creating  the 
power,  mnst  be  strictly  observed.    See  Digger's  caoOf  1  Co.  173.    TAnur- 
torn  V.  Attomeff'General,  1  Vem.  340.     HatokinM  v.  Kemp,  3  East.  410. 
Bath  and  Montagu^o  ease,  3  Ch.  Ca.  55*.    2  Freem.  193.    Kibbet  v.  Lee^ 
Hob.  312.     Ward  v.  Lenthuly  1  Sid.  143.    Dormer  v.  ThurUmd,  2  P.  Wras. 
506.     Thayer  v.  Tftoyer,  Palm.  112.     Wright  v.  Wakrford^  17  Ves.  454. 
S.  C.  4  Taunt.  213.     Moriem  v.  7\iniMir,  18  Ves.  175.     Ooe,  d.  Man»^ 
field  v.  Peach,  2  Maul.  &  8.  576.    Doe  v.  Pearse,  2  Marsh.  102.     Wright 
V.  Bartow,  3  Maul.  &  S.  512.    MoodU  v.  Reid,  1  Mad.  Rep.  516.'   S.  C. 
7  Tannt.  355.    And  where  the  particular  instrument  by  which  the  power 
is  to  be  executed,  is  speci6ed,  it  must  lie  adopted.    Therefore  if  a  deed  is 
expressly  required,  the  power  cannot  be  executed  by  will.   Darlington  v. 
FuUeney^  Cowp.  260.    Doe  v.  lady  Caean,  5  T.  R.  567.    6  Bro.  P.  C.  175. 
B^uhai  V.  BaekeU,  1  Rep.  Temp.  Redesdale,  96.    4  Taunt.  297  :  nor  can 
a  power  which  is  expressly  required  to  be  executed  by  will,  be  execute(| 
by  any  act  to  take  effect  in  tlie  life-time  of  the  donee  of  the  powen 
WhtiUy  V.  Drunmond,  Sugd.  Pow.  209.    lUid  v.  Shergol^,  10  Vesi  370. 
Anderson  v.  Daaoaofi,  15  Ves.  532.     HeatUy  v.  Thomae,  ib.  596.    fiut  the 
mere  circumstance  of  the  estate  being  limited  to  A.  for  life,  and  "  after, 
his  death,*'  or  "  then,*'  to  be  at  his  disposal,  will  not,  by  implication,  r«4 
strain  the  execution  of  the  power  to  a  will,  Anon.  3  fjcon.  71.    TonUin^ 
V.  Dighton,  1  Com.  194.    1  P.  Wms.  149 ;  although  it  has  been  decided, 
that  a  devise  to  the  testator's  wife  for  her  life^  and  also  at  her  disposal 
afterwards  to  leave  it  to  whom  she  pleased,  gav6  her  a  power  or  dis«> 
position  by  will  only,  by  reason  of  the  word  leave,  which  was  not  pro-^ 
perly  applicable  to  a  disposition  by  will.*    Doe  v.  Thorley,  10  East.  438. 
So  if  the  beqnest  had  been  to  her  for  life,  and  then  to  deme  as  she  might 
think  proper ;  for  the  word  devise  will  admit  but  of  one  sense :  thouj^h  it 
would  be  otherwise  if  the  bequest  had  been  to  her  for  life,  to  diapou 
thereof  t»  she  should  dmse  and  think  proper,  which  words  would  give 
her  a  general  power.    See  Grace  v.  WHton,  Rolls,  MS8.  Oct  l8li.  Sugd. 
Pow.  210.    Although  where  a  power  is  required  to  be  executed  by  will,  it 
cannot  be  executed  by  deed,  yet  if  the  instrument  is  in  its  nature  te?-; 
tamentary,  the  mere  circumstance  of  its  being  in  the  form  of  a  deed, 
will  not  prevent  it  from  operating  as  a  will.   ^mm.  Dyer,  314  a.  pi.  97. 
aixmi  V.  Wyiham,  1  Cb.  Ca.  248.  Green  v.  Proude,  l  Mod.  1 17.  Hnbergham 
T.  Vincent,  2  Ves.  jun.  204.    And  although  all  the  circnmstances  required^ 
by  the  person  who  creates  the  power,  must  be  strictly  pursued,  yet  there 
Are  few  cases  in  which  the  courts  require  any  tiling  oeyond  the  strict 
^tter  of  ^e  power ;  therefore,  where  a  wriUn^  upder  hand  and  seal  h 
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(Sect.  462,  463.)  puts,  is  ih  ereby  altogether  altered ;  yet  it 
18  necessary  to  be  known,  what  the  common  law  was  before 

re<}iiired,  it  need  not  be  ddhrered^  {Cmrier  t«  Cmrier^  Mose.  569^*1(^^8^ 
Writings  under  hand  and  neuX  are  asnally  deliTercd  also  ^  so  t£  the  defd  » 
required  to  be  duly  attested,  an  attc«tation  by  one  witness  will  be  saffiricnL 
Poulson  ▼.  WeUint^ton^  2  P.Wmt.  bSA.  And  where  a  power  is  given  geMiiiUv 
without  any  restrictions  as  to  tlie  mode  in  whtdi  it  is  to  be  exemted ;  or^ 
words  o£  a  general  nature  only,  snch  as  writing  or  instnmieiil  be  iniertni. 
it  may  be  exercised  either  by  deed  or  wilL  Kwutt  v.  Lee^  Hob.  Si 9.  I&«- 
ewnmm  ▼.  Fovcke^  6  Bro.  P.  C  15B.  And  where  a  power  »  not  re^trriBH 
to  be  executed  by  deedy  a  simple  note  in  writiBg,  even  nnattcsted,  wooid  ht  i 
good  execution  of  the  power.  SuMnden  v.  Otrm,  t  Saik.  4«7.  £t  vid,  5  EaiL 
440.  So  whetlier  it  l>e  a  common  law  anthority  given  by  witt^  or  a  power 
operating  under  the  statute  of  uses,  it  may  be  execotcd  by  ieotfnest 
{DaniH  v.  UpUy^  Latch.  9.  39. 134.  1  Jo.  I.i7),  eovenaot  to  stand  scivd 
(Siapletim'M  coMe,  t  Ventr.  «f8.    Dame  Hwdimf^^  ca»e^  Ravni.  f 39.  $.  C. 

3  Kel.  511.      Bight  v.  Thomas^  3  Boir.   Il4f.      Wykkmim  v.  ff>a«% 
11  East.  458),  lease  and  releaw  {tiyer  v.  Aumtevy  1  P.  Wrw.  \6b.  10  Mod. 
104.  nom.  Gitr  v.  Ossetet.  Dighion  v.  Tsm/iaaNi,  I  P.  Wmn.  149),  or  Iraw 
and  release  and  fine,  Sugd.  Pow.  68 :  which  modes,  however,  op*  nte  oaK 
as  an  appointment  of  the  estate,  or  declaration  of  ate  wnder  the  pown. 
Ibid.  SOl.    It  has  been  said,  that  if  a  power  given  geDcraUy,  rrkrtrt* 
real  estate,  and  ^he  donee  exercise  the  power  by  will,  the  will  ninst  hef»- 
cutcd  according  to  the  statute  of  frauds,  Lamgf'ord  v.  £yrv,  i  I*.  Wms.  746. 
W^gfA^  V.  fVagitafy  %  P.  Wms.  «58 ;  bat  this  doctrine  has  been  deabtrd ; 
and  it  seems,  according  to  the  better  opinion,  that,  where  a  power  it 
given  generally,  and  without  reference  to  any  instnimeat,  a  will  msde  in 
execution  of  it  need  not  be  in  the  presence  of  three  witnesses.   See 
Sugd.  Pow.  201.    A  power  over  real  estate  may  be  re^rved  to  becit- 
cnted  by  will  unattested,  or  attested  by  only  one  or  two  witweascs.    Dmf 
and  Tkwaites^  3  Ch.  C«.  69.  IViUcn  v.  tiotmes^  9  Mod.  485.  .So  the  rricm' 
tion  of  a  power  to  be  executed  by  a  writing  in  the  nature  of  a  will,  withont 
witness,  is  equally  valid.    Isngford  v.  Eyre^  1  P.  Wms.  740.    Bat  a  wm 
cannot  reserve  such  a  power  to  hinuelt  by  his  own  will,  becave  that 
would  be  an  evasion    of  the  statute  of  frandi.    Hmberghmm  v.  Vhiett, 
S  Ves.  jun.  t04.    The  mode  m  which  the  instrmnent  is  t«  be  execateii  ii 
mostly  expressed,  but  sometimes  imptied :  expressed,  as  diat  it  shall  be 
signed  in  the  presence  of  two  witnesses ;  implied,  as  where  a  Pf*^'  ^ 
given  to  appomt  an  estate  generally  by  deed  or  will,  without  deanioii  tke 
manner  in  which  it  is  to  be  executed,  or  even  expressing  that  it  shall  be 
duly  or  legally  executed,  it  is  unplicd  that  the  deed  or  will  shall  he  oe- 
cuted  in  the  manner  prescribed  for  the  execution  of  deeds  and  with  bv 
the  common  and  statute  law.    Sugd.  Pow.  Sf  4.    Therefore  adeedan^ 
in  execution  of  a  power  must  be  sealed,  and  a  will,  ia  the  case  of  rest 
estate,  must  be  executed  according  to  the  statute  of  frauds.    1  P.Wns. 
741.    And  it  is  the  same  where  *'  a  writing  in  the  nature  of  a  will**  is 
required.    9  Mod.  485.    But  where  a  power  to  be  executed  by  will,  tth 
braces  both  real  and  personal  estate,  the  will,  although  not  execsted 
with  the  solemnities  required  by  the  statute  of  frauds,  yet  may  be  valid  ss 
to  personalty,  though  void  as  to  real  estate.    Duf  v.  Dubellj  t  Bro.  C.  C 

,147.  If,  however,  a  power  is  given  to  be  executed  by  will,  ^'daly  exe- 
cuted and  attested,"  one  witness,  at  least,  is  necessary  to  the  wiU ;  altheoj(h 
it  is  of  personal  estate,  and  but  for  the  terms  of  the  power  no  witne«  u> 
the  will  would  have  been  necessary.  Sanders  v.  Fronltt,  s  Mad.  Kep.  147. 
A  will  made  in  execution  of  a  power,  not  only  operates  as  an  execatioa  of 
tbe  power,  but  also  in  most  respects  partakes  of  the  qualities  of  a  pi^P^ 
will,  1  Ves.  139.  S  Ves.  77,  6\t ;  therefon  a  will  made  in  esecatioB  st 
a  power  is  ambulatory  till  the  death  of  the  testator,  and  conseqncatly  I* 
revocable  without  reserving  a  power  of  revocation,  Lawrtmee  v.  H'ifltf| 
ft  Bro.  C.  C.  319 ;  whereas,  we  have  seen,  that  where  the  power  is  exeented 
by  deed,  the  appointment  cannot  b«  revoked,  unless  an  express  power  of 
revocation  is  reserved  ip  the  deed.  Ante,  p.  i«5.  n.(Q3>  So  an  ap- 
pointment by  will  under  a  power  will  lapse  by  the  death  of  the  dooee  is 
the  testators  life-time,  Oke  v.  Heatk^  t  Ves.  135.    Vtmdtrut  v.  Atii^ 

4  Ves.  177.  Burge$i  v.  ilfairfrcy,  10  Ves.  319 ;  but  although  the  appoipt(« 
survive  the  testator,  yet  lie  will  only  take  from  the  time  of  the  testslor^ 
,<^eatb«    Vandenfet  ▼.  ifickm^  inpr^.    DiUct  qf  Mtarlbvnmgk  v.  i#nl  0<^ 
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the  making  of  the  statute,  and  nay  serve  for  the  knowledge 
of  the  law  in  like  case. 
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,  t  Ve«.  61.    Swthby  ▼.  Stimek9U9€f  S  Vm.  616.    The  iostrnnnfiit  by 
Wliicli  the  power  ii  executed,  need  not  recite  tlie  power,  Cler^i  catef 
S  Co.  17.    Ser9^M  cafe,  10  Co.  14S.    Guf  ▼.  Dormer,  T.  Raym..  S95. 
£>eg  V.  Deg,  S  P.  Wms.  414;  and  if  tlie  estate  sabject  to  tbe  power,  be 
ref*erred  to  in  tenns  which  inckide  it  with  tlie  other  property  of  the  ap- 
pointor, it  will  be  suffieient,  altliongh  it  be  not  particohu'ited.    Probert 
Y.  Morgmm,  1  Atk.  441.    It  is  also  observable,  that  where  several  modes 
of  c!xecating  a  power  are  stated,  it  b  in  the  election  of  the  donee,  in 
Che  absence  of  a  direction  to  lie  contrary,  to  execute  it  in  which  of 
the  ways  he  please.    HarrU  ▼.  Berries  1  Keb.  348.    So  a  power  given  to 
be  esLceiited  by  a  sinf^le  instrnment  as  a  deed,  may  be  execated  by  se* 
veral  assurances,  provided  they  have  snch  a  relation  to  each  other,  that 
tlsey  can  be  considered  as  making  together  but  one  assurance.    Herring 
▼.  Browm,  t  Show.  18^.    Hawkins  v.  Kemp,  5  East.  410.    So  powers  of 
appointment  and  revocation  may  be  executed  at  different  times,  over 
different  parts  of  the  estate,  or  over  the  whole  estate,  but  not  to  the  full 
extent  of  tbe  power.    Digg^e  cose,  l  Co.  173.    Sir  JR.  Le^e  cam,  1  Andr. 
67.    Ante,  S37  a.  p.  1^4.    And  a  power,  though  exhausted  at  law,  may 
be  bnt  partially  executed  in  equity.    Thus,  where  a  person  having  a  power 
of  revocation  and  appointment,  mortgages  the  lands  in  fee,  such  mort- 
gage in  equity  operates  only  as  a  partial  execution,  a  mortgage  being 
considered  in  eqoity  merely  as  a  security  for  the  debt.    Perkins  v.  ffaUter^ 
1  Tern.  97.  Tkome  v.  Thome,  1  Vem.  141. 18«.  LassOs  v.  Lord  ComwaUis^ 
Prcc.  Cb.  332.    And  whatever  may  be  the  form  of  the  instrumeot,  if  it  be 
in  effect  simply  a  mortgage,  it  will  operate  merely  as  a  revocation  pra  iemie* 
But  where  tiiere  is  not  only  a  mortgage  but  an  ulterior  disposition  in« 
consistent  with  the  former,  it  will  operate  even  in  equity  as  a  total  ap- 
pointment  or  revocation,  unless  there  be  a  declaration  tluit  it  shall  be  an 
appointment  or  revocation  only  pro  tante.  FitzgerM  v.  Faiuenberg,  Fitzg. 
^07.    6  Bro.  P.  C.  &90.    Sugd.  Pow.  979.    It  is  also  observable,  that 
althongh  at  Uw  a  different  interest  cannot  be  given  from  that  mentioned 
in  the  power,  for  example— 4i  chattel  interest  instead  of  a  freehold  ( if^i/« 
l^k^e  ease,  8  Co.  69  b.    RaitU  v.  Popkam,  Stra.  99«.    Use  v.  Prideux, 
10  East.  158.),  yet  where  tlie  nature  of  the  interest  is  the  same,  an  ap- 
pointment of  a  lesser  estate  than  that  which  the  appointor  was  enabled  to 
Ltniit,  will  be  good  at  law  as  ia  ell  as  in  equity.    Sugd.  Pow.  447.    Pheip  v. 
Hay,  Ibid.  App.  No.  17.     But  where  a  person  1^  a  power  of  appoint- 
luent  unto  and  among  his  children,  in  sneb  shares  and  proportions  as  he 
ahali  think  proper;  dbe  appointor  must  give  the  whole  among  the  children  ; 
mnd  although  at  Uw  any  share,  however  nominal,  will  be  a  good  execution 
of  the  power,  1  Vern.  67.  1  T.  R.  4S8.  n.  £t  vid.  4  Ves.  785.  16  Ves.  S6. 
Morgan  v.  iSuraNm,  1  Taunt.  If 89 ;  yet  in  equity  the  gift  of  a  sum  merely 
illttsory  with  reference  to  the  amount  of  the  fund,  and  the  number  of  the 
objects  among  whom  it  is  to  be  distributed  (as  if  a  man  give  one  of  his 
children  10,0001.,  and  another  only  Ss.  6d.)  will  be  void.  Gibsim  v.  Ktncea, 
1  Vem.  66.     Vandertee  v.  Aeclom,  4  Ves.  771.   Ker  v.  Duke  of  Roxbvrghe, 

9  Dow.  199, 200.  So  where  a  man,  witli  such  a  power  of  appointment, 
gave  a  proper  share  to  a  daughter  at  death's  door,  at  the  time,  in  this  way 
(as  he  would  be  her  administrator)  making  a  gift  to  himself,  it  was  held  bad ; 
for  the  power,  though  discretionary,  must  not  be  abused,  but  substanti- 
ally executed.  S.  C.  Bnt  all  the  interests  given  to  the  child,  contingent 
as  well  as  vested,  most  be  taken  into  consideration.  Box  v.  Whttbread^ 
16  Ves.  16.  The  question,  whether  an  appointment  is,  or  is  not  illusory, 
must  be  determined  upon  the  circumstances  of  each  case,  according  to  a 
sound  discretion :  the  power,  however  large  the  terms,  being  in  some  de- 
gree coupled  with  a  trust;  bat  an  equal  distribution  is  not  required;  nor 
any  reason  for  the  inequality;  unless  a  share  is  clearly  unsubstantial. 
Batcher  v.  Butcher,  1  Ves.  it  B.  79.  S.  C.  9  Ves.  382.  £t  vid.  Mocatta  v ; 
Loaoada,  it  Ves.  l%3.    Uyke  v.  Sflvester,  IS  Ves.  l!^6.    Box  v.  Whitbread, 

10  Ves.  31.  16  Ves.  15.  Where  a  power  of  appointment  extends  over 
different  funds  amongst  the  same  objecis,  part  of  each  fund  need  not  be 
appointed  to  each ;  for  example— if  there  are  two  objects,  all  the  realty  may 
be  given  to  one,  and  all  the  personalty  to  the  other.  Morgan  v.  Surmoii, 
1  Taunt  &!89.  An  appointment,  appai'ently  illusory,  may  be  justified  by 
eircufflstances ;  as  if  a  child  become  a  bankrupt,  fmd  has  not  obtaint-d  h& 
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Divinity ^  at  to  ikew^- 
amg  ^  tke  estate,  he- 
tween  afeojfmeni  to 
the  hUemt  to  perform  ' 
feofof*M  lad  wUl,  o»d 
mhete%ti$totheiiM 
of  Mch  peroonM  tmd 
ettaieoMBkesluiUop- 
point  bjf  wiU» 
IVoatf  ill  b.  112a.) 


And  it  is  to  be  observed  (as  hath  been  said),  that  there  is 
a  diversity  between  a  feoffment  of  lands  at  this  day  upon  con- 

certificate.    Bmx  v.  fVkiilfreod,  rapim.    And  where  a  lather,  hiviag  ad. 
vanced  a  child  upon  marriage,  recited  that  as  a  reason  for  gMnti  ^  & 
small  share,  it  was  held  not  to  be  illusory.    BrittoiD  ▼.  PFanl«»  f  Ves.  jsi. 
966.     Et  Yid.  Smith  v«  Lord  Camelford,  lb.  698.     Vmdtnee  ▼.  Atcitm, 
4  Ves.  771.     Long  v.  Umg,  5  Ves.  445.    S^ieneor  ▼.  Speneer,  5  Ves.  36f. 
Box  V.  Whitbreod,  supra.    But  it  seems  that  in  these  cases  the  promos 
most  move  from  the  person  in  trusted  with  the  power  of  appointment  Mt- 
eatta  v.  Louoadaj  1 1  Yes.  US.    Bmx  v.  Wlutbtemd,  16  Ves.  «5.    LjTMf^  v- 
Rayse,  t  Sch.  &  Lef.  151.     Butcher  v.  JBafcJker,  i  Ves.  dc  B.  97.    Sed  vL 
Ymderzee  v.  Acclomy  4  Ves.  785.    It  is  hoi^ever  clearly  settled,  that  itistit 
not  move  from  the  person  creatine  the  power.   Kemp  v.  Kempy  5  Ves.  861. 
Jbjfsaght  V.  Royee,  supra.    So  an  illnsory  appointment  camot  he  set  aside, 
if  th«  parties  have  agreed  to  abide  by  the  intention  of  the  appointor.  PokM 
T.  Pawlety  1  Wils.  2^4.  Where  the  fond  is  given  by  the  instrument  creaonf 
the  power  to  the  objects  in  default  of  appofaitment,  the  dying  vitkoit 
any  appointment  as  to  a  part  is  considered  equal  to  an  actual  ap|»ointm(iit; 
and  therefore  a  sufficient  share  being  permitted  to  descend,  win  prefcnt 
any  c|uestion  of  illusion,     H'Uoon  v.  Ptggott,  9  Ves.  jun.  S51.    Andif  sa 
appomtment  be  made  of  part  of  the  fund,  inciudin*  some  of  tfaeobjccti> 
but  leaving  a  share  not  illusory  to  descend,  and  afterwards  an  appoiat* 
ment  be  made  of  the  residue,  whoUv  excluding  or  giving  an  illusofy  dwe 
to  some,  the  last  appointment  only  shall  be  void,  so  tliat  tite  residoe  bbj 
descend  and  uphold  the  former  appointment.     If' Usoa  v.  Piggoltj  sapn. 
Et  vid.  1  Ves.  <k  B.  lOi.    Snsd.  tow.  490.    Where  the  appointmeni  a 
set  aside  as  illusory,  the  fund  is  distributed  equally  amongst  the  objcttv 
diboon  V.  Kinven,  1  Vem.  66.    Et  vid.  Alexmtder  v.  Alexander,  f  Ves.  640. 
Kemp  V.  Kfmp,  5  Ves.  859.    But  an  appointment  to  one  child  aadrrt 
power  of  appointment  to  one  or  more,  is  good  if  fairly  made,  Daokeof  v. 
Coclibwmj  1  Mcriv.  644 ;  though,  if  fraudulent,  it  has  no  considcratioa  lo 
support  it.    S.  C.    It  is  further  observable,  that  a  condition  cjonot  be 
amiexed  to  an  estate  created  under  a  power,  without  an  express  autbonu. 
So  that  if  a  parent,  having  a  power  to  appoint  a  sum  of  money  amonpt  his 
children,  qualifies  bis  appointment  to  one  of  them,  with  a  conditioo,  that 
he  shall  release  a  debt  or  pay  a  sum  of  money,  the  appointment  will  be 
absolute,  and  the  condition  void,  Paielet  v.  Pawiet,  1  WiU.  214.   Hfrriofk 
▼.  Pearmnty  1  Ves.  $81.    Alexander  v.  Alexander,  2  Ves.  640.    Doubnf  t. 
Cockbum,  1  Meriv.  645 :  but  where  an  agreement  is  made  by  one  of  tbe 
objects  of  a  power  to  return  part  in  consideration  of  an  appointmcot  la 
its  favor,  it  is  a  fraud  in  the  appointee  as  well  as  In  the  appointor,  boOi  w 
tbe  other  objects  of  the  power,  and  un  the  party  who  is  to  take  in  denan 
of  appointment.    8.  C.    An  appointment,  also,  cannot  be  made  to  per- 
sons not  objects  of  the  power ;  therefore  a  power  to  appoint  to  ebildrro 
will  not  authorize  an  appointment  to  grand-children.    Alexander  v.  Altr^ 
der,  t  Ves.  640.    Brulow  v.  fVarde,  t  Ves.  jun.  336.     WkUtUr  v.  HVWff, 
lb.  367.    Smith  v.  Lord  Came^ord,  lb.  698.    Crowpe  v.  Borrow,  4^«. 
jun.  681.     Adamo  v.  Adamx,  Cowp.  651.     Brwdendly.  Elwet,  1  East  44t 
7  Ves.  382.    Butcher  v.  Butcher,  9  Ves.  38J.    But  tliey  may  be  appoiatcd 
to  with  the  child's  consent.    Bmdledge  v.  Dorril,  9  Ves.  jun.  357.    Lmf- 
otone  V.  Blackmore^  Ambl.  S89.     fi'hite  v;  St.  Barbe,  1  Ves,  &  B.  399.   A 
power  to  appoint  to  children  Ucing  at  the  parent's  death  includes  a  cnU 
«a  ventre  oa  mere  at  that  time.    BeaU  v.  Beale,  1  P.  Wms.  $44.    Clorki 
T.  Blake,  2  Bro.  C.  C.  320.     TheUmoon  v.  Woodford,  4  Ves.  226.   Bot 
where  the  estate  is  settled  on  tlie  eldest  son,  and  subject  to  that,  ap<^ 
Is  given  of  appointing  portions  to  the  yoon^r  children  ;  a  younger  rnid 
becoming  eldest  before  receiving  his  portion,  is  not  withUi  tbe  power. 
Chadwick  v.  Doleman,  2  Vem.  528.    Lord  Teynham  v.  IVebb,  2  Ves.  lS«. 
Ladu  Lincoln  v.  Pelham,  11  Ves.  166.    Boar/et  v.  Bowteo,  11  Ves.  177. 
LMke  V.  Leake,  10  Ves.  477.    Socage  v.  Carroll,  1  Ball.  Sc  B.  26S.  A 
power  cannot  be  delegated  to  another,  whether  the  power  relates  to  tbe 
nnd,  or  is  collateral  to  it,  it  being  a  principle  of  law,  that  dettgetmjmk 
potest  delegare,    Ingram  v.  Ingram,  2  Atk.  88.    HamiUon  v.  Rof^t  ^^ 
i€  Lef.  330.  Alexander  v.  Alexander,  2  Ves.  640.   Bristow  v.  ^^ 'J^ 
un.  336.    But  where  the  power  is  originally  authorised  to  be  exefsieo 
jy  the  donee  and  his  osvigiis,  and  is  annexed  to  an  interest  in  tbe  doBe|% 
k  will  pass  with  it  to  any  penon  who  comes  to  tiieettate  oadcrbia;  '"^ 
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fideii€e,  or  to  the  intent  to  perform  bis  last  will,  and  a  feoff* 
ment  to  the  use  of  such  person  and  persons,  and  of  such 

"wtietlier  the  claimant  is  an  assignee  in  fact,  or  an  assisnee  in  law,  as  an 
t&etr  or  executor.  How  v.  IVkUfUldy  1  Yentr.  338, 339.  Snow.  57. 1  Freem. 
476.    So  the  donee  of  a  power  not  annexed  to  an  interest,  may  delegat* 
tUe  power  by  virtue  of  an  exprtn  atUhorUy  in  the  deed,  by  which  it  was 
<:reated.    See  PalUser  v.  Ord^  Bnnb.  166.    But  the  person  to  whom  snch 
a  power  is  delegated  must  come  within  the  express  words  anthorizin^  the 
delegation.    See  CuU  v.  iVadtf  16  Ves.  27.    lliat  a  power  is  not  forfeited 
l>y  attainder  for  treason,  unless  where  the  execution  of  it  is  not  annexed 
<o  the  mind  or  hand  of  the  donee,  see  Sugd.  Paw.  175.    Where  it  is  for- 
iettcd,  it  most  be  executed  in  the  life  of  the  donee.    Ibid.  176.    That 
'^w^here  a  man  has  both  a  power  and  an  interest,  and  he  creates  an  estate 
'vrhich  wlU  not  have  an  eti'ectnal  continuance  in  point  of  time,  if  it  be  fed 
out  of  his  interest,  it  shall  take  effect  by  force  of  the  power,  see  Roger'9 
4r«sM,  1  Vent.  S28.    Earl  •/  Leieetter's  cosf,  1  Vent.  278.    Ante,  p.  441. 
n.  (C 1).    It  is  mUmtioH  that  in  these  cases  governs :  therefore  where  it  can 
be  inferred  that  the  power  was  not  meant  to  l>e  exercised,  it  will  not  be 
<leenied  to  be  executed.    Hookkam  v.  HuUij  S  Ves.  &  B.  45.    Thus  if  a 
man,  havi*  ^^  several  powers  over  different  estates,  and  also  interests  in 
^bero,  should  recite  tne  power  over  one  estate,  and  execute  it  in  a  formal 
ananner,  and  then  recite,  not  that  he  has  a  power  to  appoint  the  other 
eatate,  l»at  that  he  is  seised  in  fee  of  it,  and  accordinglv  convey  his  in- 
terest in  it  by  lease  and  release,  the  latter  estate  would  be  held  tS  pass 
out  of  his  interest,  and  not  by  force  of  his  power,  simply  on  the  apparent 
intention  not  to  execute  the  power.    MmmdrtU  v.  MatmdreU^  7  Ves.  567. 
IG  Ves.  246.    £t  vid.  6  East  105, 106.  Adney  v.  FtrM,  Ambl.  654.    Sugd. 
^Pow.  292.    Where  not  only  the  use  is  appoii^ted  under  the  power,  but 
also  the  estate  is  conveyed  by  force  of  the  mterest,  the  rule  appears  to  be, 
that  the  instrument  sliall  be  construed-eitlier  an  api>ointment,  or  a  release, 
as  will  best  effect  the  intention  of  the  parties,    ibid.  296.    Cqx  v.  CAoai- 
^«r/aia,  4  Ves.  631. 

3dly.  With  respect  to  the  effect  of  the  execution  of  a  power.— We  have 
•een,  that  iy  whatever  mode  the  power  is  exercised,  whether  by  an  act 
iader  vioM,  as  grant,  bargain  and  nle,  lease  and  release,  covenant  to  stand 
•eised,  feoffment  and  fine,  or  by  a  will,  the  instrument  in  every  case 
operates  strictly  as  an  appointment  or  declaration  of  the  use ;  and  as  there 
cannot  be  a  use  on  a  use,  the  bargainee,  &c.  takes  the  legal  estate,  tho 
appointment  being  made  to  him ;  and  if  any  ulterior  use  is  declared,  it 
operates  merely  as  a  trust  in  equity.    Supra,  p.  587, 588.  Sugd.  Pow.  320. 
9  Prest.  Conv.  483.  And  an  appointment  in  pursuance  of  a  power  operates 
under  the  statute  of  uses,  not  as  a  conveyance  of  tlie  .land,  but  as  a  sub- 
stitution of  a  new  use,  in  the  place  of  a  former  one ;  and,  in  general,  a 
deed  executing  a  power  cannot  be  considered  as  a  new  alienation,  or 
independent  conveyance.  Lady  Gresham*$  easiy  Mo.  261 :  but  there  ar« 
cases  in  which  a  deed  executing  a  power  is  for  many  purposes  considered 
as  a  substantive,  independent  instrument.    Thus  an  appointment  under 
a  power  is  considerea  as  a  conveyance  within  the  register  acts ;  and,  if 
not  registered,  will  be  postponed  to  a  subsequent  mortgage  duly  regis- 
tered.   Serafion  v.  Qamcey,  2  Ves.  413.    And  a  deed  executing  a  power 
has  been  deemed  a  eotweifimee  within  tlie  statute  27  Elis.  c.  2^.    2  Ves. 
65.    £t  vid.  Bariiat  v.  ftaaudcR,  1  Keb.  570.    So,  although  the  estate 
did  not  originally  belong  to  the  donee  of  the  power,  and  the  estate  created 
by  the  appointment  is  considered  as  limited  by  the  deed  creating  the 
power,  ^et  a  person  deriving  title  under  an  appointment,  is  considered 
as  claimmg  under  the  donee,  within  the  meaning  of  a  covenant  by  liim  for 
c|uiet  enjoyment  asainst  any  person  claiming  under  him.  Hmrd  v.  Fkleher^ 
Dougl.  43.    Sugd.  Pow.  324,  325.    It  is  also  observable,  that  estates 
created  by  the  execution  of  a  power  take  effect  precisely  in  the  same  man- 
ner as  if  created  by  the  original  deed.    As  if  a  general  ^ower  of  appoint- 
ment be  given  to  a  man  by  deed,  and  he  by  virtue  of  his  power  limit  the 
estate  to  A.  for  life,  with  remainder  to  his  children  in  strict  settlement, 
these  limitations  will  take  effect  as  estates  limited  by  the  original  deed ; 
and  in  exactly  the  same  way  as  tliey  would  have  done  had  they  been 
limited  in  that  deed  by  the  grantor  of  the  power.    MiddUton  v.  Crofts^. 
S  Atk.  661.    The  appointee  takes  under  the  power  as  if  inserted  therein: 
but  not  so  as  to  take  by  relation  from  the  creation  of  the  power,  as  ia 
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«flftat6  and  estatesi  as  he  shall  appoint  by  hia  last  wiH :  for,  m 
the  first  casei  the  land  passeth  by  the  will,  and  not  bj  the 

case  of  an  sasis^mnent  in  a  commiwkm  of  bonknipt^,  that  is,  by  tecc  of 
tlie  statute,  and  to  avoid  mesne  wrooginl  acts.  Per  Lord  Hardwlckef 
IhUce  qf  Mmrlb&nmgk  t.  Lard  GsdtdlpAtii,  8  Ves.  61.  Where  a  penon  set- 
tles his  estate  to  the  uae  of  himself  for  life,  remainder  over,  reeerTiatf^  to 
himself  a  power  of  revocafion,  and  execntes  his  power ;  be  becomes  in* 
mediately  seised  of  hir  ibhnev  estate,  withoat  any  entry  or  claim ;  be- 
cause, as  he  is  already  in  possession,  he  cannot  enter  on  himself,  aisd  a 
claim  is  imnecessary.  Ante,  9d7  a.  p.  124.  Where  an  estate  is  lisnitHt 
to^siich  uses  as  a  man  shall  appoint,  and  in  defanlt  of  appointment  to  him 
in  fee,  as  he  is  sened  in  fee  until  appointment,  his  wife  becomes  entitled 
to  dower ;  but  if  he  executes  his  power  of  appointment,  a  new  mm  aiises, 
and  TCftts  in  the  appointee,  and  the  fee-simple  originally  limited  to  tbe 
appointor  ceases,  by  which  means  it  is  supposed  that  his  wile's  rifrht  to 
dower  wiU  also  cease.  See  Cove  ▼.  /lo(^brtf,  5  Ves.  657.  Cor  ▼.  riow 
Wlota,  4  Ves.  631.  MawndrtU  v.  AfomdiwU,  10  Ves.  246.  However,  la 
order  to  prevent  this  question  from  arisinir,  as  the  point  has  not  been  ex- 
pressly decided,  it  is  usual,  in  the  limitations  to  bar  dower,  to  glre  an 
mterposed  estate  in  default  of  appointment  to  a  trustee.  •  Sugd.  Pow.  S3f. 
But  it  is  clear,  that  a  power  to  create  leases,  or  any  other  estate  to  take 
eftect  in  possession,  wil)  control  and  ovf  r-reaeh  all  die  estates  to  the  set- 
tlement. Bwmvrth  v.  Fwmatd,  Caru  lli;  TMfA  v.  Ttftper,  Skfai.  4^. 
Beale  v.  Ifeole,  1  P.  Wms.  244.  Afos/fy  and  Mos^,  5  Ves.  «48.  SStmA- 
hwue  V.  Bamstonj  10  Ves.  453.  But  the  execution  of  a  power  wiU  not 
deieat  an  estate  previously  created  by  the  person  who  execntes  it.  GMd- 
rigkt  v.  CaioTy  Dougl.  477.  Where  several  powers  have  been  gives  hj 
the  same  deed,  and  two  or  more  of  them  are  executed,  and  no  provisioa  * 
has  been  made  in  regard  to  their  priorities,  the  priority  of  toe  estates 
created  under  tliem  must  be  construed  accoiding  to  the  intention  of  the 
settlement,  and  tbe  object  of  the  powers.  Yellmtd  and  Fridis^  Mo.  788, 
It  is  mostly  usual,  however,  to  provide  by  the  settlement  for  tbe  priority 
of  the  several  powera  containea  in  it.    Ante,  p.  578.  n.  (A). 

4thly.  With  respect  to  equitable  relief^  in  case  of  a  defective  execution 
of  a  power.-— There  are  three  cases  in  which  equity  will  relieve  against  a 
defective  execution,  1st.  Where  there  is  a  consideration,  as  in  lavor  of  a 
purchaser  {FMhergiU  v.  FoikergiU^  t  Preem.  257.  3  Ch.  Cas.  68.  C4>vp. 
1267.),  which  term  includes  a  mort^^agee  and  a  lessee  (BorXcer  v.  H^  t  Ch. 
Kep.  113.  Brudley  v.  Bradley^  9  Vem.  163.  Tsylsr  v.  Wheeler^  t  Vem.  564. 
Jenninis  v.  Moorf,  lb.  609.  Rmd  v.  SkergoU^  10  Ves.  370.  Mm-nfi  v. Blaki, 
4  Dow.  264.),  or  in  favor  of  a  creditor  {FothergiU  v.  FUhergiU^  sopra. 
Pottard  v.  GretncU,  1  Ch.  Cas.  10.  1  Ch.  Rep.  98.  WiSka  v.  H^mtt, 
9  Mod.  485.  IthgU  v.  Beene,  1  Ves.  215.  Bur6y  v.  £{ey,  2  Bro.  C  C.  SS5. 
t  Dick. 698),  wife (Cowp.  267.  FMergill  v.  FoihergiU, supra.  Lmdy  CJ^« 
ford  V.  £«rl  of  Bvrlingion,  2  Vem,  397.  Cateniry  v.  Cormtry,  2  P.  Wass.  221?. 
Ibid.  705.  IVjfkhmn v.  Hykham,  18  Ves.  423.),  or  a  legitimate  child (Smrtk 
V.  Lady  Blmrfray^  Gilb.  £q.  Rep.  166.  Smeed  v.  ^eed,  Ambl.  64.  Cowp.  264, 
265.  267.),  or  in  favor  of  a  marriage  consideration,  and  althougb  tlie  powec 
was  executed  q/2<r  the  marriage.  FothergUl  v.  FothergUly  supra,  jicrrcy 
V.  Hervey,  1  Atk.  561.  Churchman  v.  Uertey,  Ambl.  335.  But  the  same 
equity  is  not  extended  to  a  natural  child,  Fvrwaker  v.  Bufrtnson,  Prec.  Qu 
475.  IVdor  V.  ^usor,  2  Ves.  582 ;  nor  to  a  grandchild,  Psiry  ▼.  H'kiitkemi, 
6  Ves.  544,  and  see  the  r>ases  there  cited ;  nor  to  a  brother  or  sister,  Gsschrfa 
V.  Goodtfyn,  1  Ves.  228.  Goritig  v.  Nosk,  3  Atk.  189 ;  nor  to  a  nephew 
(StrwU:  y,BuueU,  2  Vem.  621.  Manimi  v.  Gowon,  3  Bro.  C.  C 170.  Figgtk 
V.  Penrieey  Com.  250.)  or  cousm,  Tud§r  v.  Axmm^  2  Ves.  582. ;  nor  to  a 
husband  (Mosdte  v.  Bod,  1  Mad.  Kep.  516,  unless  he  is  a  purdhaser  \y 
maniage,  Sergimm  v.  Setdey,  8  Atk.  412.),  or  a  mere  volunteer.  SmiA  v. 
Askiom^  2  Fieem.  309.  3  Ch.  Cas.  113. 126.  Stargetm  v.  Sral«y,  2  Atk. 
415.  Godwin  v.  KUaha^  Ambl.  684.  And  it  seems  that  a  defective  exe* 
cution  in  favor  of  a  stranger  cannot  be  supplied  so  as  to  give  tte  fund  to 
creditors.  See  Sogd.  Pow.  343.  The  person  applying  for  relief  amst  have 
a  preferable  equity  to  the  person  against  whom  he  seeks  relief.  Jittn  v. 
Jtcers,  Dom.  Proc.  1734.  8ugd.  Pow.  344.  AfoHJsck  v.  BiUUrj  10  Ves, 
292.  But  it  seems  that  a  defect  may  be  supplied,  although  aO  tfacoljeets 
are  children.  Sugd.  Pow.  350.  Where  there  are  severu  defective  exe> 
ctttionsy  equity  will  supply  the  defect  in  the  last,  In  order  to  effectaals 
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feoffinent ;  for  after  the  feoffment  the  feoffor  was  seised  in 
fee-siinple  as  he  was  before ;  but^  in  the  latter  case,  the  will 
pur3uiiig  bis  power  is  but  a  direction  of  the  uses  of  the 
ieofiinent;  and  the  estates  pass  by  execution  of  the  uses, 
which  were  raised  upon  the  feoffment ;  but  in  both  cases  the 
feoffees  are  seised  to  the  use  of  the  feoffor  and  his  heirs  in 
the  mean  time ;  and  all  this  and  much  more  concerning  this 
matter  hath  been  adjudged  (c). 

the  intent  of  the  parties.    Hervty  ▼.  Hervey^  supra.    Arfd  generally,  if 

tbe  intention  to  execute  the  power  clearly  appears  in  writing,  it  is  snffi- 

cient,  wbftherit  be  by  covenant  ( Fo^Afrg^'//  v.  FothergiU,  supra.    Sergison 

V.  Sealey,  supra.  Et  vid.  In  Ves.  17S.),  request  by  will  (Fernon  v.  Vernon , 

Ambl.  1.),  or  by  a  written  contract,  not  under  seal.    Shannon  y.  Brad- 

street f  1  Rep.  Temp.  Redesdale,  52.     Mortlock  v.  Bullet y  10  Ves.  29?. 

So  equity  will  supply  the  defect  where  a  man  promtsps  by  letters  to  grant 

an  estate  which  he  can  only  do  by  exercise  of  his  power.    Campbell  v. 

l^achy  Ambl.  740.    So  If  the  intention  appear  from  a  recital  in  ttie  deed 

of  appointment  (fTt^Mm  v.  Piggot,  2  Ves.  jun.361.),  or  from  an  arswer  to 

a  bill  in  chancery  {Carter  .v.  Carter^  Mose.  365.    Foriesque  v.  Gregor^ 

5  Ves.  533.),  or  from  a  covenant  in  the  original  deed  {Sarth  v.  J^dtj  Blan" 

Jrayy  supra.},  it  will  amount  to  an  equitable  execution  of  the  power.    Hut 

there  must  be  a  reference  to  the  tund  to  shew  the  party's  intention  to 

execute  the  power,  or  the  party  muse  be  in  possession  of  no  other  fund 

upon  which  the  covenant  can  operate.    Jackson  v.  Jackson^  4  Bro.  C.  C. 

462.  Hele  v.  Hele,  2  Ch.  Cas.  28,  29.  87.    1  Vern.  406.    Jme$  v.  'Pucker^ 

t  Meriv.  533.  2d.  Equity  supplies  a  defective  execution,  where  t'lere Is  any 

Iraud  {IVard  v.  Booth,  3  Ch.  Cas.  69.  Piggot  v.  Penriee,  Com.  250.    Prec. 

Cfa.  471.  Stiles  V.  Cowpetf  3  Atk.  692.  Shannon  v.  Bradstreet,  supra.  Anon, 

Banb.  53.  Stratford  v.  Lord  Aldhoronghf  1  Ridgw.  P.  C.  281.)  or  surprise 

accompanied  with  fraud  and  circumvention.  3  Ch.  Cas.  114,  115.    3a.  So 

equity  will  relieve  where  the  party  was  prevented  from  execnfing  his 

power  by  accident  or  disability.    See  Earl  of  Bath's  case,  3  Ch.  Cas.  68. 

Et  vid.  Cowp.  267.    Piggot  v.  Penrice,  supra.    Lastly,  eqnit}'  will  relieve 

against  a  defective  execution,  although  it  be  by  deed  instead  olr -wWl  (Toilet 

V.  ToUet,  2  P.  Wms.  489.    8.  C.  Mose.  46.    Sneed  v.  Sneed,  Ambl.  64. 

Cowp.  264,  265.),  or  although  there  are  two  witnesses  instead  of  three 

{Parker  v.  Parker,  Gilb.  Eq.  Rep.  168.    Cotter  v.  Layer,  2  P.  Wms.  6^3. 

Mose.  227.     Sergison  v.  Sealey,  2  Atk.  412.     Godtrin  v.  Fisher,  1  Bro.  C. 

C.  367.     Wade  v.  Paget,  1  Bro.  C.  C.  366.)^  or  though  a  seal  be  wanting, 

Smith  w.  Askton,  Finch.  273.    3  Keb.  651.  1  Ch.  Cas.  263,  264.    1  Freem. 

308.    3  Ch.  Cas.  69. 106 ;  amd  although  the  subject  of  the  power  be  i*eal 

estate,  yet  this  relief  u  afforded  as  well  where  the  deff^ctive  instnimeut 

is  a  will,  as  where  it  is  an  act  inter  titfos.    fVUkes  v.  Holmes,  9  Mod.  485. . 

1  Rep.  Temp.  Redesdale,  60.  n.    l  Dick.  105.    2  P.  Wms.  228.    Sugd. 

Pow.  360.    But  the  non-execution  of  a  power  is  in  general  never  aided, 

Arttndeil  v.  Philpot,  2  Vern.  69.      Tomkyn  v.  Sandys,  2  P.  Wms.  228.  n. 

Wilm.  33.    BnU  v.  Tardy,  1  Ves.  jnn.  272.    Piggot  v.  Penrice,  Com.  250. 

Gilb.  Eq.  Rep.  138 :  unless  tbe  power  is  in  nature  of  a  trust.    Garfoot  v. 

Garfoot,  1  Cfa.  Cas.  35.    GwiUiams  v.  RoweU,  Hardr.  204.    Anhj  v.  Doyl, 

1  Ch.  Cas.  180.     1  Ch.  Rep.  89.  nom.  Amiy  v.  Gower;  JVitehect  v.  Sonch, 

1  Ch.  Rep.  97.    Hyery,  Wordale,  2  Freem.  135.  Lacton  v.  Locton,  Frecm. 

136.    CartiUy.CartiU,  sCh.  Rep.  156.    As  to  equitable  relief  in  the 

case  of  defective  execution  of  leasing  powers,  see  ante,  p.  440.  n.  (C  i). 

With  respect  to  the  extinguishment  and  destruction  of  powers,  see  ante^ 

p.  458.  n.  (L),  and  p.  578.  n.  (A).— [£<*•] 

(C)  Before  closing  this  chapter,  it  may  be  proper  to  consider,  ist.  What 
uses  are  not  execnt^  by  the  statute ;  and,  2dly.  The  nature  and  general 
doctrine  of  trusts.  ^ 

ist.  As  to  what  uses  are  not  executed  by  the  statute.— We  have  seen, 
that  for  the  execution  of  an  use  there  must  be,  1st.  A  person  seised  to  the 
vte;  2dly.  A  cestui  que  use  in  esse;  3dly.  A  use  in  esse,  scil.  in  \ios' 
session,  reversion,  or  remainder;  4thly.  An  estate  or  seisin,  out  of  which 
tfie  use  is  to  ariae ;  for  the  words  of  the  statute  are,  that  the  esUU  of 
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such  penon  seised  ta  the  ase  sh^U  b^  adjudged  |a  «afin  ^u  nae,  Su. 
1  Co.  126  a ;  and  if  these  requisites  do  not  concur,  there  oan  be  no  exe- 
cution of  the  use.  Thecefore  contingent  uses,  donns  the  tuweMe  «f 
the  contingency 9  cannot  be  executra  by  the  statute.  Bac>  tJaes,  45. 
1  Sand.  194.  uses  limited  of  cof^yhold  csCntcSy  nbo,  are  Ml  vWb  the 
statute  of  uses.  Co.  Copyh.  54.  Cro.  Car.  44.  3  Ve«.  257.  And  as  the 
statute  was  made  previously  t^  the  statute  of  wHk,  5f  &  34  H.  8,  it  teems 
to  foUoLWy  that  the  former  does  not  extend  to  deviseB  to  uses.  Bat  ai  the 
testator's  intention  is  generallv  the  guide  in  cases  of  devises,  it  has  been 
lepeaAedly  determined,  that  it  A.  devise  ta  B.  and  his  heifa,  to  the  hi  «i^ 
or  in  trust  for  C,  and  his  heirs,  or  in  trust  ta  pemiit  C.  and  his  bein  to 
toke  the  profits,  it  shews,  that  the  testator  intended,  that  C.  sboald  hare 
the  Ugal  estate  in  fee ;  and  the  law  will  therefore  give  the  devise  sncfa  u 
operation.  1  Vern.79.415.  S  Salk.  679.  S  Atk.  37d.  2  P.  Wms- 154. 
l>oe,  d.  LeieetUr v.  Bigg;  2 Tamit.  109.  BnfdgtB  v.  H^elton,  1  Ves.  St  B.  15?. 
But  it  is  dearly  settled  that  in  the  case  of  a  devise  to  the  use  of  A.  for 
U/e<i  remainder  over,  this  cannot  take  effect  by  way  of  nsf  executed  bj 
the  statute,  because  there  is  no  setstm  to  serve  the  use;  but  still  tk 
cestui  que  use  will  have  the  legal  estate.  1  Sand.  206.  So  although  a 
fhoffment  in  fee  to  the  use  of  the  feofibr  for  life,  and  after  his  deceaic 
that  J.  S.  tlytU  take  the  pr^/SU,  be  an  use  executed  in  J.  S. ;  yet  it  is  clur 
that  if  there  be  a  conveyance  in  trust  to  pay  over  the  profits,  {Sffmm  r. 
Tamer,  1  £q.  Ab.  S8S.  SUveater'^.  Wiliom^  2  T.  R.  444.  15  Ves.  371. 
SkttpUmd  v.  Smilk,  1  Bro.  C.  C.  75.  Dm,  d.  IMctiter  y.  Bio't  ^^\ 
•or  to  convey,  {Roberta  v.  IMxwtU^  l  Atk.607.  Bac.  Uses,  8),  or  ts 
sell,  {Bogaham  v.  Spencer^  2  Atk.  578),  the  legal  estate  will  Mca  is 
the  trustees  in  order  to  enable  them  to  pay  over  the  profits.  So  it  u 
in  case  of  a  trust  to  permit  a  fbme  covert  to  receive  the  profits,  or 
to  pay  the  same  to  her  separate  use.  Pjflms  v.  Smithy  S  Bro.  C  C.  510. 
ffnry  v.  Pimiel^  Fears.  75.  NeviU  v.  Soaadcrs,  1  Vem,  415.  Btuk  v.  AUn, 
5  Mod.  63.  As  to  the  extent  of  the  legal  estate  vested  in  tsnsCees  andcr 
trusts  of  the  above  description,  see  Doe,  d.  Hliite  v.  Siaipsas,  5  East  16!. 
JoMft  V.  Say  ofid  SmUj  8  Vm.  «62,  pi.  19.  3  Bro.  P.  C.  113.  1  Ves.  144 
Bmkaw  v.  Spmeer^  2  Atk.  570—577.  t  Ves.  142^144.  Gt&foa  v.  Ragffh 
Ajnbl.  93«  Wright  v.  Pearmm^  ib.  360.  Harten  v.  Hartmu  7  T.  R.  6^. 
It  has  been  determined,  that  teons  of  years  or  other  chattel  interests  ca»> 
not  be  limited  to  uses,  as  the  statute  speaks  of  person*  setssd  to  tbe  ase 
of  another,  and  the  woid  '<  seised"  ia  only  applipible  to  the  posseHiMof 
m  freehold  estate.  Bac.  Uses,  42.  Ancf  tlvit  no  use  limited  upon  a  use  csa 
he  executed  by  the  statute ;  and  therefore  if  there  be  a  conveyaace  to 
the  use  of  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  thisosecaosst 
be  executed  in  B.  TyrreVa  caae^  Dyev,  155  a.  Sambu^  v.  DoKm,  Toth. 
1  Atk.  591.  So  if  land  be  limited  to  A.  and  his  heirs  to  the  intent,  or  ia 
trust  that  B.  and  his  heirs,  may.  receive  a  rent  thereout  to  the  uatQ{  C. 
and  his  heirs,  the  legal  estate  ia  the  r^nt  will  vest  in  B.  by  the  fifth  cbuue 
of  the  statote,  because  the  seisin,  out  pf  which  the  rent  arises,  is  eoa* 
▼eyed  to  A.  and  upon  the  limitation  of  such  rent  to  B.  the  statute  a 
•atisfied.    Chaplin  v.  CAap^  3  P.  Wms.  229. 

2dly.  As  to  the  nature  and  general  doctrine  of  trusts.— Hie  strict  con- 
struction which  the  judges  put  on  the  statute  of  uses,  iadeterminir^thal 
there  were  uses  to  which  the  statute  did  not  transfer  the  posseastoo,  de- 
feated, in  a  great  measure,  its  intent?  as  by  this  means  nses  were  sot 
entii-ely  aboliuied,  but  stUl  continued  separate  and  distinct  from  the  legtl 
estate ;  and  were  taken  notice  of  and  supported  by  the  court  of  chancery, 
under  the  name  of  trusts.  A  trust  is  therefore  a  use  not  executed  Inr  the 
statute  27  U.  8 ;  for  oriainally  the  wnrds  ase  and  truai  were  pertectl^r 
svnonimous,  and  are  both  mentioned  in  the  statote.  But  as  theprori- 
Bions  of  the  statute  were  not  deemed  co-extensive  with  the  various  dukIm 
of  creating  uses,  such  uses  as  were  not  provided  for  by  the  statute,  were 
left  to  their  former  jurisdiction.  1  Bl.  Rep.  iSfi.  1  Cm.  Dig.  458.  had 
this  jurisdiction  extends  not  only  to  tnista  declared  u|xmi  a  legal  estate  is 
fee,  but  to  those  dechured  upon  the  estates  of  tenants,  us  tail,  for  hfe^ 
years,  and  to  special  trusts.  A  trust,  generally  speakmgi  may  be  defioM 
to  be,  a  right  on  the  part  of  the  cestui  que  trust  to  receive  the  pn>fit«,aod 
to, dispose  of  the  lands  in  equity.  1  Mod.  17.  But  in  the  case  of  h>^ 
^  trasta  for  the  aecumnlation  of  nmfitsy  the  sale  of  estates,  or  tbe 
fonvenion  of  one  trust  fund  into  another,  the  cestui  que  trust  caawt  in- 
terfere until  such  spechd  trust  be  satisfied.  lSand.2li»  There  is  sdii- 
tinctien  between  a  trust  CMsafed,  and  a  trust  esecalofy.  A  trust  execsj^i 
it  vidicva  an. estate  iaeosf^cd  totbe  uMpf  A.  am  hia  heiiH ^^"^  ^ 
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tfinple  dedifation  0f  the  trntt  ftfr  B.  and  taU  hein,  or  Ihe  heirf  6f  hi^ 
body;  io  which  case  the  tnlst  is  perfect,  and  it  is  said  to  lie  execoted; 
because  do  fivth^  aet  H  aecessary  to  he  done  by  the  trustee  to  raise  and 
giye  effect  to  it ;  and  becaUs^  there  f^  no  ^onnd  for  the  faiterference  Of  a 
court  of  equity  to  affix  a  meanhi^  to  the  words  declaratory  Of  the  trusty 
which  they  do  not  legally  import.  So,  In  ttie  case  of  a  will,  a  trust  is  said 
to  be  execBfed,  where  the  testator  hns  given  complete  directions  for 
aettling  his  estate^  with  perfect  limitiltions.  A  trust  executory ,  is  where 
cuticles  of  agreement  are  made  in  contemplation  of  marriage^  and  con* 
aeqaently  preparatory  to  a  Settlement,  op  where  in  a  will  tlie  testator^a 
directions  are  incomplete,  and  are  rather  minrites  or  instructions.  In  the 
cases  of  trusts  executed,  Idgal  expressions  will  bate  a  strict  legal  effect,  as 
in  lAifmedmte  doTises  at  law,  thongh,  perliaps,  contrary  to  we  testator*^ 
intention,  Skmc  v.  WeigKf  1  £q.  Abr.  184.  Jones  v.  Motgan^  1  Bro.  C;  C' 
S06.  PooU  r.  P0o2f,  S  Bos.  St  P.  6S0 ;  hut  in  th^  caiiei  of  executory  trusts^ 
tile  court  wHl  consider  the  intentiOD,  and  direct  the  eonVetaUce  accord- 
ing to  it,  HTkUe  ▼.  Carter,  AmM.  91.  Garth  ▼.  BdUMn,  t  Ves.  655 ;  and 
'Words  of  limitation,  **  as  heirs  of  the  body",  will  be  eonstmed  as  wordi 
of  purcUise,  if  the  testator  has,  by  expressions  in  his  will,  shewn'  an  in-> 
teotiov  that  they  should  not  be  coAstracd  in  the  former  tfense.  GUnankif 
▼.  Bom^Uy  Ca.  Temp.  Talb.  319.  PafiUlotk  V;  VoUe,  t  P.  Wms.  471. 
Bagskaw  v.  Speneer,  9  Atk.  570. 5ai.  P^kiie  v.  Carieti  Ambl.  670.  Bom- 
iard  V.  Praby,  t  P.  Wms.  478.  n.  lUad  v.  Snelly  t  Atk.  649.  Leonard  V. 
Evrl  0/  Snaexy  t  Vem.  5f^.  R»hirU  v.  Dixweli,  1  Atk.  607.  £t  rid. 
Stanky  t.  Statiey^  16  Ves.  491.  1  Mad.  Cb.  446.  t  $Hnid.  94<r,  f49.  The 
execution  of  executory  trusts  created  by  deed,  is  the  same  as  of  execu* 
tory  trosu  created  by  will.  1%  Ves.  337.  Aot^,  fol.  l.  p.  775.  n.  (I).' 
And  in  Ihe  execution  of  an  executory  trust  this  court  wilt  direct  a  limi* 
tatiott  to  be  inserted  in  the  setttement  to  pi*esertre  contingettt  remainders, 
BatktraifU  v.  BaaktrvtOet  9  Atk.  S79.  Stm/ord  r.  H*6ar«,  5  Bro.  P«  C.  St ; 
■ltd  both  in  wills  {Oreen  ▼.  Siepken»,  is  Ves.  41^.  ti  Ves.  64.  Marryati 
▼.  Ttfinslry,  i  V%s.  lOf .  i04.)  and  maniage  articles,  eross-reundnd^rs  may 
be  raised  iiy  implication.  TwUdeny.  Locky  Ambt.  669.  IWsf  V.  firOsey, 
9  P.  Wms.  349.  i>ai^e  if  Riehmimd  v.  Lord  OthgOAf  cited  17  Ves.  67. 
Aute,  vol.  1.  p.  774, 775.  n.  (I).  As  to  the  diffi^rence  between  a  trust  vad 
an  equity  of  redemptiou,  see  ante,  p.  98.  n.  (Z).  TSteher  r.  Tkttrtiimf 
17  Ves.  133.  Besides  the  direct  modes  of  cfeating  a  trust  estate  by  limit- 
ing a  use  upon  a  use,  by  limitations  to  trustees,  to  pay  over  the  rents,  oi* 
for  the  separate  use  of  a  married  woman,  or  to  sell,  or  ra!$e  money,  ilnd 
by  limiting  co^3rhoid  estates,  or  terms  for  yean  in  trust,  which  hare  been 
already  notieed,  there  are  several  other  cases  in  which  trust  estates  aris^ 
from  the  erident  inteation  of  the  parties,  which  are  enforced  by  the  courf 
of  chancery,  and  are  usually  called  resulting  trusts,  or  trusts  by  impli- 
cation. As  where  articles,  are  entered  into  Ibr  the  purchase  of  an  estate, 
a  trust  immediately  results  to  the  purchaser,  l  Ch.  Ca.  39.  Achertey  r. 
VerMtj  9  Mod.  78.  So  where  an  estate  is  purchased  in  the  name  of  oUif 
person,  and  the  money  or  eonsideration  is  paid  by  another,  there  IS  a 
resulting  trust  in  favor  of  the  persoA  who  paid  tha  consideration.  Uoyd 
T.  Rpl^y  t  Atk.  150.  mUk  ▼.  9Vmi$,  2  Atk.  71.  Ga$em^e  v.  TAartn^, 
1  Vem.  366.  Finch  v.  Fiae^,  14  Ves.  50.  And  it  is  tlie  sanie  with  respect 
tst  a  jofirt  advance  upon  a  purchase  in  the  name  of  one.  ffray  v.  Sttele, 
9  Ves.  A:  B.  388.  And  sucn  resulting  trusts  by  implication  of  law  need  no 
declaration  of  trusty  but  are  saved  by  tlie  20th  section  of  the  statute  of 
Irauda,  which  provides  **  that  all  conveyances,  where  trusts  and  contidencef 
shall  ailse  or  result  by  implication  of  law,  shall  be  as  if  that  act  had  uever 
been  made."  l  P.  Wms.  119.  2  Ventr.  361.  And  it  may  be  here  remarked, 
that,  though  this  statute  enacts  that  all  declarations  and  creations  of  trusts 
of  htnds  or  hereditaments  mnst  be  in  writing,  yet  a  note,  or  memorandum  in 
writing,  from  a' trustee,  promising  to  execute  a  declaration  of  tru«its(i3e<' 
lamy  v.  Burrow,  Ca.  Temp.  Falb.  97.),  or  confessing  that  he  purchased 
lauds  vrith  another  man's  money  (Lone  v.  Dighton,  Ambl.'409.  Amlffo84 
▼.  Ambfou,  1  P.  Wms.  322.  liyuU  v.  RyoH,  1  Atk.  59.),  or  a  bond  from 
» trustee,  either  to'perform  the  trusts  of  a  cotrveyHuce,  in  which  no  trusts 
are  mentioned  (Goodttin  v.  Cutter^  Piuch.  356.;,  or  to  make  an  a<)slgii- 
ibent,  as  his  (fentui  qUe  trust  shall  direet  {J^oOrcroft  v.  Dottding,  2  P.  Wms. 
314.),  or  a  recital  m  a  purchase  deed,  that  the  consideration  money  be- 
longed to  a  ibh-d  person  {Kirk  v.  fl^ebb,  Prec.  Ch.  84.  Deg  v.  Ofgl  2  P. 
VFms,  4X5.  Ryill  v.  Ryatl,  supra.),  an  answier  in  chancery,  confessing  a 
imat  (jgSunpion  y.  Sfeneer,  2  Vem.  288.  Coitington  v.  Fletch^,  2  Atk. 
t56.}f  or  a  IcttfiV  ftma  a-  truft€0e  dtscioaing  tbe  parposte  of  a  davi8«  to 
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him  (Crwiike  v.  Bfdktuigf  t  Yem.  106.),  or  any  writiiig  in  Um  shape  of 
mutiia]  coventnts  or  articles  of  agrefneat  {L^urd  ▼«  HodgtMj  S  Bro«  C. 
C.  531.)f  relative  to  tbe  transfer  or  produce  A  land,  ^though  witbottt 
seal  or  stamp  (Hodtdeu  ▼.  lioyd,  S  Bro.  C.  C.  534.),  if  tbey  properly  dl<> 
cover  tbe  intenttoii  of  the  parties,  are  sofficient,  in  a  court  of  eqoitr,  to 
rjeate  trusts.  And  any  words,  ia  a  will,  intimatinf  ,  or  in  the  natwe  of 
a  request,  wish,  desire,  recommendation.  See  are  sufficient  to  create  a 
trusty  if  tbe  object  of  the  gift,  and  the  gilt  itself,  can  be  correctly  ascer- 
tained, Eales  V.  £fvgtaad,  Prec.  Cb.  200.  ChudHeg  v.  PeikmHf  1  Vera. 
411.  Jmm  V.  NmbbSj  1  £q.  Abr.  404.  pi.  S.  JZidkandara  ▼•  Ckmpma, 
1  Bum.  £cc1.  Law,  2S5.  Vermn  v.  Fcmoa,  Ambl.  3.  C^^i^on  t.  Lmbif 
Ambl.  519.  Money  v.  SkerwutMy  AmbL  5S0.  NioUai  ▼.  MeUigmiy  l  Bro. 
C.  C.  489.  FienQH  v.  Gwmett^  t  Bro.  C.  C.  S8.S26.  Dwn  ▼.  Kmgj  2  Bro. 
C.  C.  200.  1  Sand.  252.  Taylor  y,  GeorgCy  2  Yes.  &  B.  378.  Birck  r. 
Wade^  3  Yes.  Ac  B.  198;  but  if  the  certainty  of  the  ^  and  object 
fail,  tben  the  trust  must  also  W,  although  the  intention  to  create  it 
should  appear  CTident  upon  the  face  of  tbe  will.    Htnrdiag  ▼.  G^, 

1  Atk.  469.     Le  Mature  v.  Bmmuter,  2  Bro.  C.  C.  40.      Blamd  v.  Bknt, 

2  Bro.  C.  C.  43.    HarUmd  T.  Triggy  1  Bro.  C.  C.  142.     Wynne  v.  HmOam, 

1  Bro.  C.  C.  180.  Sprumge  v.  fienmnly  2  Bro.  C.  C.  585.  firrsn  v. 
Oonuff,  supra,  tf tU  ▼.  Bit&ep  i/ I^adsii,  1  Atk.  620.  Note,  that  whea  an 
estate  is  vested  in  trustees  in  fee-simple,  in  trust  to  raise  a  sum  of  moBer, 
without  specifying  the  particidar  mode  of  raising  it,  the  trust  wiUaa- 
thorize  a  sale,  Bmn  v.  i>tjnon,  1  Yes.  41.  H'lircSam  ▼.  Brvtcn,  2  Vefa. 
153»  Kewman  ▼.  JMnsoii,  1  Yem.  45*  8  Yin.  461.  pi.  7,  8.  n. ;  and  that  a 
trast  to  raise  money  by  **  rents  and  profits"  will  empower  the  trustees  to 
sell  (Gt^ioii  V.  Rogeny  Ambl.  93.  8  Yfai.  461.  pi.  7, 8,  9, 10, 11.  Uagn 
T.  Foley y  2  Ch.  Ca.  205.),  unless  there  are  some  words  to  rettnin  the  sense 
of  those  words  to  ommal  profits*  Joy  ▼.  Giibetiy  2  P.  Wnia.  13.  fsHys 
Y.  £rel^,  2  P.  Wms.  666,  MUU  ▼.  Bonfo,  3  P.  Wms.  8.  Jinom*  Yem.  l(H. 
Green  v.  BeUher^  1  Atk.  506.  1  Sand.  253.  It  is  also  observable,  tint 
the  statute  of  frauds  does  not  extend  to  the  declaration  or  creation  of 
trusts  of  mere  personalty.  See  Nob  v.  2Vafr,10  Mod.  404.  Foedycew.  HtRii, 

3  Bro.  C.  C.  587.  To  return  to  the  case  of  a  purchase  in  the  name  of  a 
stranger,— 'in  all  cases  of  this  kind,  the  payment  of  the  money  nnst  be 
clear^  proved.  H'iUii  ▼.  WiUUf  2  Atk,  71.  Such  proof  mar  appear 
either  from  expressions  or  recitals  in  the  purchase  deed,  2  Vera.  IdS. 
Prec.  Ch.  104.  Kirk  and  H'ebb^  l\u  84.  cited  1  Sand.  258  ;  or  from  some 
memorandum  or  note  of  the  nouunal  purchaser,  CUorm  t.  O'^Tesi,  S  Eq. 
Abr.  745 ;  or  from  his  answer  to  a  bill  of  discovery,  CoMtJ^^on  v.  FUiekfr, 
t  Atk.  155.  Sed  vid.  £dH«rdf  and  Moort,  4  Yes.  23.  eited  1  Sand.  SJS; 
or  from  papers  left  by  him,  and  discovered  after  his  death,  RyoU  t.  I^. 
Ambl.  413.  JLeae  v.  DtgAfon,  lb.  409 ;  and  it  seems  that  parol  evidentf 
is  admissible,  though  amr  the  death  of  the  supposed  nominal  purchawr. 
See  Lench  v.  Lenck,  10  Yes.  511.  But  where  a  purchase,  either  of  a  fee- 
simple  or  a  reversion  (Finch  v.  IvMk,  14  Yes.  50.),  is  made  by  a  fiitiier. 
in  the  name  of  a  child,  legitimate  or  illegitinmte  (Loft  490.  Feam.  Post. 
327.  2  Fonbl.  £q.  124, 125.)  (if  in  the  name  of  a  gnmddU/d,  the  ftthcr 
being  alive,  Ebnmd  v.  Dancer^  2  Ch.  Ca.  96*  it  mi^t  be  diiffernit,  tee 
lioyd  V.  Rendf  1  P.  Wms.  60.),  this  distinguishes  it  from  the  caie  of  a 
stranger,  in  which  there  is  not  that  natural  aficction,  that  would  repH 
the  presumption  arising  from  the  advance  of  the  money ;  and  it  will,  on- 
leas    some  precedent   declaration  can  be  proved  (liord    Gmy'e  «nr, 

2  Freem.  6.;,  be  considered  as  an  advancement  of  the  child,  and  D0ta» 
a  ti'ust  for  the  father,  though  the  father  takes  the  profits  during  tbe  rai' 
nority  of  the  child.  Mumma  v.  Aftmnmi,  2  Yem.  19.  Lompbtgh  v.  Lanp- 
btghy  1  P.  Wms.  113.  Taylor  v.  Tayior,  1  Atk.  386.  SitieaMfi  v.  AMon, 
2  Atk.  4»0.  Fiiich.  340.  Reddingiim  v.  tUddingion,  3  ftidgw.  P.  C.  106. 
But  it  might  be  different,  if  he  received  the  rents  and  profits  aflcr  the 
child  was  of  age  (lioyd  v.  Rend^  1  P.  Wms.  608.),  especially  if  the  child 
was  of  age  uhen  the  esmtc  was  purchased,  2  Mad.  Ch.  99 ;  and  the  pre- 
snmption  in  favor  of  an  advancement,  is  liable  to  be  rebutted  by  salMe- 
quent  acts.  Lord  Groy'M  cuff ,  supra.  Pole  and  Po2e,  1  Yes.  76.  A  per- 
chase  by  the  father  in  the  names  of  his  son,  and  a  trustee  (Loa^pb^  v. 
pmphighy  1  P.  Wms.  111.),  or,  as  it  seems,  m  tlie  name  of  bimfcifand 
his  son  (though  this  ba«  been  doubted,  2  Atk.  480.),  will  still  be  co»i- 
dered  as  an  advancement.  Scropeand  Scrope^  lCb«Ca.27»  Bsdrafid 
^iidretra,  2  Yem.  120.  IHer  v.  Dyer^  1  P.  Wms.  112.  I  Watk.  Copyk 
216.  Fmck  V.  Finchy  14  Ves.  50.  But  in  these  instances,  the  father  uitt 
have  the.  benefit  of  survivorship  in  case  thea«a  die  duriof  hiiattaaritf; 
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thongh  the  son  is  not  entitled  to  the  benefit  of  snnriyonhip  as  against  the 
jadgment  creditor  of  liis  father.  StUeman  v.  Askdmon,  supra.  S.  C.  Ambl. 
tS*     It  seems  in  all  these  cases,  that  if  the  son  is  provided  fur  at  the  time 
of  the  purchase  in  bis  name,  he  will  be  bttt  a  trustee,  and  stands  in  th« 
same  predicament  as  a  stranger,  EUioit  and  ElUott^  sCh.  Ca.  S39.  Pol» 
and  PoU^  supra,  iioyd  ▼.  JRead.  1  P.  Wms.  607 ;  but  it  has  been  deter* 
mined,  that  a  reversion  settled  on  the  son,  expectant  on  the  mother's 
death,   is  not  such  a  provision  as  vrill  prevent  the  son  taking.    Ldimphtgh 
▼•  iMtmfiimgky  supra.    So  it  seems,  if  a  husband  purchases  lands  in  tlia 
name  of  bis  wife,  it  will  be  presumed,  in  the  first  instance,  to  be  an  ad* 
▼ancement  and  provision  for  the  wife.  Rider  and  Kidder,  10  Ves.  367. 
Back  ▼.  Andrew,  S  Vem.  67. 128.    Baick  v.  Andrewe,  Ch.  Ca.  53.    Sed 
Yid.  Smith  V.  Baker,  1  Atk.  385 ;  for  the  wife  cannot  be  a  trustee  for  her 
husband.     Kingden  v.  Bridget,  9  Vem.  67.    It  may  be  further  observed, 
that  where  a  purchase  is  made  by  a  trustee  with  trust  money,  a  trust  will 
reaatt  to  the  owner  of  the  money.    Ryal  v.  Rffal,  Ambl.  413.    So  where  a 
tmstee  or  guardian  renews  a  lease  in  his  own  name,  the  renewed  lease 
shall  in  equity  be  subject  to  the  former  trust,  Keeeh  ▼.  SmUlferd,  Sel.  Ca. 
Ch.  61.    HoU  V.  Holi,  1  Ch.  Ca.  191.    Piereon  v.  Shore,  1  Atk.  480.  Abney 
▼.  MiiUr^  9  Atk.  597.  EdwnrdM  v.  Lewie,  3  Atk.  538.  £t  vid.  Ex  parte  Ben* 
»eii,   lO  Ves.  395.    Brewett  v.  MiUeit,  7  Bro.  P.  C.  367.  Tomlins  edit. 
ibiMMBsIfy  V.  IKrmi,  lb.  813.  Feutheretotduiugk  v.  FeRwick,  17  Ves.  298 ; 
even  when  it  is  clear  that  the  lessor  would  not  have  renewed  for  the  benefit 
of  tlie  eeatni   que  trust.    Fiizgibbon  v.  Scmiam,  1  Dow.  161.    And   if 
a  lease  be  settled  upon  A.  for  life,  with  remainders  over,  and  A.  oh* 
tains  a  renewal  of  the  lease*  the  renewed  lease  shall  be  bound  by  the 
trasts  of  the  wiU  or  settlement    Taeter  v.  ilfsrrtolf,  Ambl.  668.    Raw  ▼. 
CUcftsater,  lb.  715.     Owen  v.  WiUiame,  lb.  734.    IHekering  v.  VowUe, 
1  Bro.  C.  C.  197.    Ceppin  v.  Femykongk,  8  Bro.  C.  C.  291.    KiUiek  v. 
Flexnetf,  4  Bro.  C.  C.  161.    Jamee  v.  Dean,  11  Ves.  383.    15  Ves.  236. 
But  there  can  be  no  implied  trust  between  a  lessor  and  lessee ;  because 
every  lessee  is  a  pnrcliaser  by  bis  contract  and  his  covenant,  which  ex* 
eludes  all  possibility  of  implying  a  trust  for  the  lessor.    Pilkingten  v. 
liftfflqf,  7  Bro.  P.  C.  383.    It  is  also  observable,  that  where  a  person 
conveys  an  estate  to  a  trustee,  noon  such  trusts  as  he  shall  appoint,  and 
no  appointment  is  made,  there  wul  be  a  resulting  trust  for  the  grantor. 
Fitig.  223.    And  where  an  estate  is  conveyed  to  a  tmstee,  and  a  trust 
Ls  declared  as  to  part  only  (lioyd  v.  SpiUett,  2  Atk.  150.),  or  where  the 
whole  of  an  estate  is  conveyed  for  particular  purposes,  or  on  particular 
trusts  only,  which,  by  accident  or  otherwise,  cannot  take  effect,  a  trust . 
will  result  to  tlie  original  owner,  or  to  his  heirs.    Prec  Ch.  162.  541. 
1  Cru.  Dig.  475.    We  have  seen,  that  in  the  absence  of  express  or  demon* 
stiable  intention  to  the  contrary  {Kirkman  and  MHUe,  13  Ves.  338.\  it  fii 
a  rale  of  equity,  tluit  money  directed  to  be  laid  out  in  land,  and  land 
directed  to  be  sold  and  converted  into  money,  are  to  be  considered  as 
tliat  species  of  property  into  which  they  are  directed  to  be  converted. 
Ante,  vol.  1.  p.  559.  n.  (9>     £t  vid.  Danghty  .v.  Bull,  2  P.  Wms.  323. . 
Atiornen-Generaly/.Johneion,  Ambl.  580.  Ao6taMNand  Taylor,  2  Bro.  C.  C. 
589.     n'HUame  and  Coade,  10  Ves.  500.    Berry  and  Ueher,  11  Ves.  87. 
Gibbe  and  Oa^ier,  12  Ves.  415.    But  where  a  person  dealing  upon  his 
•wn  property  only,  has  directed  a  conversion  for  a  particular  special 
purpose,  or  out  and  out,  but  the  produce  to  be  applied  for  a  particular 
purpose;  when  the. purpose  fails,  the  intention  tails;  and  a  court  of 
equity  regards  him  as  not  having  directed  the  conversion.    Ripley  v. 
IViderwortk,  rVto.  435.    £t  vid.  TowtUey  v.  BedweU,  6  Ves.  194.     In 
cases  of  wills*  therelbre,  as  in  deeds,  it  is  important  to  consider,  whe- 
ther the  testator  meant  to  give  to  the  produce  of  the  real  estate  the  qua- 
lity of  personalty,  to  all  iniente,  or  only  so  far  as  respected  tlie  particular 
pariMsesof  thewill;  for  unless  the  t^tator  has  sufiiciently  declared  his 
intention,  not  only  that  the  realty  shall  be  converted  into  personalty /or 
tht  purpotet  of  tke  will,  but  further,  that  the  prodnee  of  the  real  estate 
shall  be  taken  as  personalty,  whether  each  pwrpotet  take  effect  or  not,  ho 
mnch  of  the  real  estate,  or  the  produce  thereof,  as  is  not  efi'ectually  dis- 
posed of  by  the  will  at  the  time  of  the  testator's  death  (whether  from  the 
«^ce  (CoUtas  v.  H'akeman,  2  Ves.  687.)  or  the  inefficacy  of  tlie  wUI  itwlf, 
or  from  subsequent  lapse),  will  result  to  the  heir.    See  Crueey.  Barley, 
'^  P.  Wms.  22.  n.  1.  and  the  ca^es  there  cited.    Kt  vid.  RandaU  v.  Bookey, 
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WUUmM  and  Coode,  10  Vca.  5Q0.    Berry  and  I/aker,  li  Vea.87.    Gihk 

and  Oii|n«r,  18  Ves.  41$.    libpper  v.  Goodwui,  18  Ves.  166.    Htli  v.  Code, 

ISVes.  174.  Ch(mber$\, Bmi^ordt\^\c3.369.    GiM«v.ilinM<y,SVe*. 

A  B.  S94.    If  the  intention  b  to  convert  it  into  personal  property, /cr 

aU  the  jmrpo$eM  of  ike  wiU^  though  some  of  thoM  purposes  should  fiiil,  snd 

though  in  consequence  of  that  failure  pvt  results  to  the  heir,  it  mwAd 

result  to  him  as  perspuoi  etiniey  and  be  so  considered  in  »  qncsttsn  be* 

tween  his  representatives.    16  Ves.  191.    £t  vid.  Hewitt  and  HrifU^ 

1  Bro.  C.  C.  86.    Kvtmy  v.  Coussiaoto*,  S  Ves.  Jun.  S68.    S  Mad.  Ch. 

110,  111.    If  a  sum  of  mouey  be  devised  in  trust  to  be  laid  out  io  Isnd, 

and  the  uses  to  which  the  land  should  go  are  not  declared,  the  bandit  of 

tlmt  money,  it  seems,  will  go  to  the  heir  at  law,  as  a  resulting  titsn 

Hoyford  v.  BenUrwe,  Ambl.  682.    So  on  ihe  other  hand,  if  a  real  estate 

be  devised  to  be  sold,  and  no  particular  directions  are  givan,  bow  the 

purchase  mone^  should  be  applied,  in  whole  or  in  part,  the  moaey  na- 

disposed  of,  will,  it  seems,  go  to  the  executor,  to  be  applied  in  a  coane 

of  distribution,  or  to  a  residuary  legatee  of  the  personal  estate,  if  say 

such  there  be.    Ibid.  d8S.  ^So  where  a  testator  creates  an  exacatoiy 

trust,  or  devise,  to  take  efl'ect  within  the  limit  allowed  by  law,  and  makes 

no  disposition  of  the  intermediate  bene6cia]  interest,  the  trust  or  eqsitp 

able  estate  will  descend  to  the  heir,  until  the  contingency  happens,  vpoa 

-which  the  equitable  executory  devise  is  to  arise.    I  Sauid.  963.    Fean. 

Ex.  Dev.  hS7.    HepkuiM  v.  iTsplnas,    1  Atk.  584.    S.C.  Foit.  44.  sod 

in  MS.    Attorney  General  v.  Boiracr,  3  Yes.  725.    Stmmley  v.  Strnkf^ 

16  Ves.  491.    Thu<i,  on  a  devise  of  an  estate  to  a  person,  when  he  atlusi 

twenty-one,  there  results  a  trust  for  the  heir  until  that  period ;  and  by  the 

previous  death  of  the  devisee  the  remainder  will  be  acc«leralcd.  Ckmhn 

V.  BraiUfordj  18  Ves.  368.    But  upon  a  devise  to  a  good  eharttaUe  ue, 

the  heir  has  no  right  to  the  rents  and  profits  accrued  before  tbe  «< 

is  carried  into  effect    Attemey-Gtmrtl  v«  Bovutfr,  supra.    In  case  thtre 

be  a  devise  of  real  estate  for  payment  of  depts,  and  ootluBg  more  ii 

meant  than  to   make  a  provision  for  the   debts,    all  beyond  what  ii 

required  for  that  purpose,  will  remain   real  estate^  and   as  .sach  p 

to  the  heir,  Wright  and  Wright,  16  Ves.  idl.  Httt  v.  Cock,  18  Vo.  174 

King  V.  Dcntsmt,  i  Ves.  &  B.  272.     Smtthoiue  v.  Bate,  2  Ves.  A  B.  596; 

the  general  principle  being,  that  the  heir  takes  all  that,  which  is  not  for 

a  dmed  and  specific  purpose  given  by  the  will,  Chitty  ▼.  Parker j  2  Ves. 

jun.  271.    But  although,  where  the  whole  legal  mtcrest  is  given  fertbe 

purpose  of  satisfying  trusts  expressed,  and  those  trusts  do  not  in  Ibeir 

execution  exhaust  the  whole,  so  much  of  the  beneficial  interest  as  is  not 

exhausted,  belongs  to  tile  heir ;  yet  where  the  whole  legal  interest  is  isifco 

for  a  particular  purpose,  with  an  intention  Io  give  to  the  devisee  i^  tkc 

legal  estate  the  beneficial  interest,  as,  for  instance,  if  one  gives  to  A.  aad 

his  heirs  all  his  real  estate,  charged  with  hie  debta;  in  this  case,  if  tlu 

whole  is  not  exhausted  by  that  particular  purpose,  the  surplus  gees  to  tfae 

devisee,  it  being  intended  to  be  given  to  bun.    King  v.  Denrnn,  1  Vci. 

&  B.  272, 273.    It  may  be  Aurther  observed,  that,  though  voluntai^  oao* 

-veyances  may  be  good  and  effectual,  yet  circumstanees  of  fraud,  uustskc, 

or  the  like,  may  convert  a  grantee  under  a  voluntary  cooveyaoee,  iiiios 

trustee.    Duke  of  Norfolk  v.  Brmme,  Free.  Ch.  80.     1  £q.  Ahr.  38i. 

X  Freem.  305—308.    2  Atk.  150.    And  wherever  any  fraud  is  oonuaitteii 

in  obtaining  a  conveyance,  the  grantee  fas  such  conveyance  wiH  be  ooo- 

ndered  in  equity  as  a  triutee  for  the  real  owner.    Feam.  Cent  Ren.  4T9. 

'    And  it  is  a  rule  va  equity,  that  all  persons  coming  into  possession  of  prs* 

perty  bound  by  a  tnut,  with  notice  of  the  trust,  shall  be  considered  is 

trustees,  Daniel  v.  I>iirts0n,  16  Ves,  249.    ildotr  v.  Sham,  1  SdL  A  Uf. 

262 ;  though  they  take  by  fine.    Kennedy^  v.  Daly,  1  Scb.  &  Lef.  S79. 

And  if  a  purchaser  has  notice  of  the  trust  brfore  tkie  exeemtian  ^  ike  cm- 

veyance,  he  is  bound,  though  he  had  no  notice  when  he  paid  his  oioneT* 

Wigg  V.  Wiggy  1  Atk.  384.    But  where  a  man  by  deed  or  vriU  chargo,  sr 

orders  an  estate  to  be  sold  for  payment  of  debts  generally,  and  thenaofctt 

specific  dispositions,  the  purchaser  is  not  bonnd  to  see  to  the  applies- 

tion.  Jenkins  v.  Hileo,  6  Ves.  654.  n.  Where  a  person  purchases  an  eststt, 

which  he  sees  himself  has  a  defect  upon  the  face  of  ine  deeds,  yet  s  fist 

will  be  a  bar,  and  notice  will  not  affect  him  so  as  to  make  hian  a  trustee 

for  the  person  who  has  the  right ;  for  the  defect  upon  the  fiice  of  tbe  deed 

is  often  the  occasion  of  fines  being  levied.    Story  v.  Lord  ITtadsBr,  2  Ati[. 

631.    A  fine  and  non-claim  to  or  bv  a  person,  having  notice  of  tlw  tmt, 

will  not  bar  the  cestui  que  trust.    A  mortgagee,  therefore,  cannot  bj  f^ 

and  non-claim  bar  die  equity  of  redemption*    ICinniedy  v.  Dalff,  l  Sck  A 
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lief.  S80.  Siory  y.  f^iniior,  siipra.  But  it  it  not  cletr,  hoif  far  t  pur* 
chaser  may  be  alTected  by  a  constnictive  or  doubtful  trust  See  1  Saad. 
356.  Warwiek  Y.  IVmwUk,  S  Atk.  «93.  SMWiife  T.  Emri^  Ambl.  285. 
€^9rdwM  V.  Madumly  Ambi.  515.  Honfy  V.  /tMwt,  5  Ves.  4f  6.  Pvkn  T. 
Brooke^  9  Ves.  583.  Where  a  vendor  conveys  his  estate  to  the  vendee, 
without  receiving  all  or  part  of  the  consideration  money,  he  has,  as 
against  the  vendee  and  his  heir,  {Hugha  v.  Kearney ^  1  Sch.  A  Lef.  1S5). 
and  all  persons  claiming  as  ttfiwifecr*,  or  purchasers  for  a  valuable  con« 
sideratiott,  with  noiice,  a  lien  upon  the  estate  for  the  vrhole,  or  such  part 
of  the  purchase  money,  as  vras  not  paid,  Chapman  v.  Tannery  1  Vem.  'ietf 
9Vaik€r  V,  PreMwiekf  tVes.  6S«;  and  this,  though  the  consideration  is 
upon  the  face  of  the  instrument  expressed  to  be  paid,  and  a  receipt  in- 
dorsed. Copfin  V.  Ceftpim^  f  P.  Wms.  294.  FaweU  v.  Heelts,  Ambl.  726. 
S.  C.  1  Dick.  485.  Cator  v.  fori  ef  Pembroke^  l  Bro.  C.  C.  309.  Mack- 
rdk  V.  Spnansj  15  Ves.  337—349.  Nor  does  the  bankruptcy  of  the  vendee 
affect  the  lien  of  the  vendor.  Chaiman  v.  Tanner,  supra.  Sed  vid.  Ambl. 
7f  6.  So,  on  the  other  hand,  If  the  purchaser  of  an  estate,  prematnrety 
IMiys  the  purchase  money,  before  the  esute  is  conveyed  to  him,  the 
money  will  be  considered  as  a  Hen  on  the  estate  in  the  bands  of  the  vendor 
for  the  vendee,  or  in  case  of  his  death,  for  his  personal  representativei* 
15  Ves.  345.  1  Sch.  Se  Lef.  135.  The  rule,  however,  is  confined  merely 
to  the  vendor  and  Tendee,  and  vHll  not  extend  to  a  third  person.  PoUexfen 
T.  Moore ^  3  Atk.  S72.  And  in  all  these  cases,  if  by  the  contract  or  other 
ciremnstances  (as  where  a  tpeeitU  eecariiff  is  given  for  the  purchase  money, 
a  pledce  of  stock  for  instance,  Naim  v.  Prowse^  6  Ves.  753,  or  a  mort- 
gage of  another  estate  of  the  vendee,  lb.  7C0,  or  where  tlie  vendor  takes 
a  bond  for  the  consideration  money,  FaweU  v.  Heelie,  Ambl.  724.    8.  C. 

1  Dick.  485),  it  is  evident  that  a  Ken  by  hnplication  was  not  intended  to 
be  reserved,  a  lien  cannot  be  claimed.  3  Atk.  347.  £t  vid.  Autten  t. 
/Msey,  6  Ves.  483.    2  Mad.  Ch.  106. 

MTith  respect  to  the  mles  by  which  trust  states  are  govOrned,  a  trust 
estate  is  considered  as  eouivalent  to  the  legal  ownership,  and  is  regulated 
in  the  same  manner  as  the  legal  estate.  l^Ves.  357.  And  the  cestui  que 
trust  has,  in  most  respects,  the  same  power  over  the  trust  estate,  as 
owners  of  lesal  estates  are  possessed  of ;  and  by  the  stat.  7  W.  3.  c.  35.  s.  7. 
be  is  allowea  to  vote  at  elections  for  knights  of  the  shire.  A  trust  estate 
may  be  aliened  by  the  cestui  que  trust ;  «M  any  legal  conveyance  or  as- 
surance by  him  has  the  same  effect  and  operation  upon  the  trust,  as  it 
would  have  had,  at  law,  upon  the  legal  estate.    North  v.  Chamfemon^ 

2  Ch.  Cas.  63-*78.  Botteter  v.  AUmghamf  1  Bro.  C.  C.  79.  But  when 
the  owner  of  an  eouitable  interest  cannot,  if  such  eouitable  interest  were 
converted  into  a  legal  estate,  convey  it  without  the  aid  of  a  fine  or  re- 
covery, he  must  use  the  same  kind  or  assurance  by  matter  of  record  in 
the  transfer  of  his  beneficial  interest,  as  if  it  had  been  a  legal  estate ; 
and  therefore  the  eouitable  rights  of  tenant  in  tail,  and  married  women, 
imiat  be  conveyed  by  fine  or  recovery.  1  Sand.  £73.  A  common  re- 
covery suffered  by  a  cestui  que  trust  in  tail,  in  possession,  bars  all  equit- 
able remainders  depending  upon  such  estate  tall,  although  tiiere  was  no 
legal  tenant  to  the  pnecipe.  North  v.  ^Kay,  1  Vem.  13.  Bamahv  v. 
GrigUh,  3  Ves.  {76,  377.  ffykham  v.  Wykkam^  18  Ves.  418.  But  it  is 
a  general  rule,  tbat  where  the  tenant  against  vrhom  the  writ  in  a  common 
recovery  is  brought,  has  only  an  equitable  estate  of  freehold,  the  re- 
covery suffered  upon  that  equitable  treehold,  cannot  bar  a  legal  estate 
tail  vested  in  the  vouchee,  or  any  legal  remainder,  Shapland  v.  Smifhy 
1  Bro.  C.  C.  74.  Robinoon  v.  Cnmmingy  1  Atk.  473.  PhiUipo  v.  Brydges, 
S  Ves.  ItO.  1  Prest.  Conv.  9^ :  but  an  equitable  recoven*  is  good,  a1- 
thouch  tiie  equitable  tenant  to  the  praecipe  has  the  legal  estate,  Suffcf. 
Vend.  S87.  1  Prest.  Conv.  33 ;  and  it  is  no  objection  that  the  equitable 
remainder  is  in  the  trustee  of  the  legal  estate.  Ibid.  Brydges  v.  nrydgegy 
f  Bpra.  fffkham  v.  9Vykhamy  supra.  Trust  estates  also  are  devisable  by 
the  cestui  que  trust,  Greenhitt  v.  GreetdtUly  3  Vem.  680;  and  where  they 
are  not  devised,  they  descend  in  the  same  manner  as  legal  estates  do, 
whether  cnstomary  (as  borough  English-  or  gavelkind),  or  otherwise. 
Banks  v.  Sutton^  t  P.  Wms.  713.  £aweet  v.  LMcthery  9  Ves.  304.  Kt 
vid.  {  P.  Wmn.  736 :  and  there  may  also  be  a  possesste  fratris  of  a  trust 
(9  P.  Wms.  713-^736),  as  by  the  common  law,  there  was  of  an  use. 
Corhet*8  eaoe,  1  Co.  88.  Trust  estates  also  are  intailable ;  and  such  intall, 
we  have  seen,  can  only  be  barred  by  a  fine  or  recovery,  which  will 
have  the  same  effect  upon  a  tmst  estate  as  upon  a  legal  one.  Kirk- 
•Ma  V.  Smithf  AmU.  518.  9  P.  Wms.  135.  Supra.    9d  a  trust  estate  may 
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be  limttril  to  a  persoo  for  life ;  and,  in  such  cate,  a  fine  or  other  amnucv 
by  the  cestui  que  trust  for  life,  will  not  operate  as  a  forfeitnrc  of  His  es- 
tate, UthieuUer  v.  Tractf^  3  Atk.  728.  WhetsloM  ▼«  Bur^,  «  P.  Wns.  146; 
nor  will  such  fine,  or  other  conveyances  by  him,  destroy  any  contingent  re. 
mainders  expectant  upon  his  life  estate,  t  Ves,  27.  So  tmat  estates  srr 
subject  to  curtesy,  HaiU  v.  BaU,  1  P.  Wms.  108.  CkmpUa.  w.  Cktpfiw, 
5  P.  Wm9.  254.  Casbome  y,Soarfe,  1  Atk.  603;  unless  where  the  ho*. 
band  is  excluded  by  an  express  trust  for  the  separate  use  of  his  wife. 
HearU  v.  Gretnbank,  3  Atk.  695. 716.  1  Yes.  296.  Hot  although  a  tni«t 
estate  of  inheritance  is  subject  to  curtesy,  it  ia  not  liable  to  dower.  OH 
V.  CoUy  1  Cb.  Kep.  S64.  BetiomUy  v.  Fakrfuxy  Prec.  Cb.  336.  Gt^rt^ 
V.  fftasMore,  2  Atk.  525.  Dixon  v.  SmiiU^  1  Bro.  C.  C.  326.  At  the 
common  law,  a  trust  estate  in  fee-aimple,  or  in  tail,  was  not  forfeited  ts 
the  crown  by  the  attainder  of  cestui  que  trust  for  treason,  Jenk.  190. 
Hardr.  495 ;  but  the  stat.  33  H.  8.  c.  20.  s.  2.  (which  exteads  to  all  bsd- 
ner  of  treasons,  2  Co.  11  a),  includes  trust  estates,  (Hardr.  495),aod  sbo 
extends  to  an  equity  of  redemption.  AticTMtf-Gaitrml  ▼.  Cnrffs,  4  Bra. 
P.  C.  136.  It  is  said,  that  a  cestui  que  trust  of  a  term  for  years  forfeiu 
it  for  felony,  and  upon  an  outlawry  in  a  personal  action.  Earii^Stmmtt** 
€tue,  Hob.  214.  Jenk.  190*  Hardr.  490.  But  a  trust  estalB  of  inherii. 
ance  will  not  escheat  to  the  lord  upon  the  attainder  of  cestui  que  trait  for 
felony,  or  for  want  of  heirs,  because  upon  the  attainder  or  death  the  tmt 
is  absolutely  determined.  Burgtu  v.  WhetUe^  1  Black.  Rep.  128.  Sadgi 
castf  Hardr.  408.  Trast  estates  also  are  subject  to  an  extent.  Hard.  496; 
and  by  the  statute  of  frauds,  29  Car.  2.  c.  3.  s.  10,  they  are  made  liable  ts 
executions  upon  judgments,  statutes,  and  reconiixances :  but  the  ststate 
does  not  authorise  either  the  trust,  {Scott  t.  &£oJey,  8  East.  467),  or  the 
equity  of  redemption  of  a  term  for  years,  to  be  taken  in  ejLCCutiott.  Khf 
V.  Mari89tUy  3  AUc.  192.  Bwrden  y.  Kamedy,  3  Atk.  739.  LfMter  v.  DMkU, 
1  Ves.  jun.  431.  From  the  case  of  Hunt  y.  Co/es,  C:om.  Rep.  226,  it  sp- 
pears,  tliat  under  this  statute  a  judgment  is  not  a  lien  opon  the  tnst 
estates ;  aud,  tJicrefore,  that  a  purchaser  for  a  valuable  consideration  sb4 
without  notice,  obtaining  a  conveyance  of  the  legal  estate  froa  tk 
trustee,  and  of  the  equitable  interest  from  the  cestot  que  trust,  viU  act 
be  bound  by  a  judgment  previously  entered  up  aj(ainst  the  cestai  qve 
trust.  1  Sand.  220.  So  trust  estates  are,  by  the  statute  of  frauds,  nade 
legal  assets  to  satisfy  bond  debu.  See  Kvug  v.  BaUft,  2  Vera,  f^ 
Hobimon  v.  Toag,  3  Yin.  145.  pi.  28.  But  an  equity  of  redemptioB  not 
being  considered  a  trust  within  the  statute,  has  therefore  been  detenaired 
to  be  equitable,  and  not  legal  assets.  Plunket  v.  Peii«ni, 2  Atk,  290.  The 
tiiist  of  a  term  for  vears  also  is  equitable  assets.  King  v,  BoUei^  sopn ; 
except  in  the  case  of  a  term  for  years  attendant  upon  the  tDheritanre,  in 
wlilcii  case  the  term  becomes  consolidated  in  equity  with  the  freehold. 

3  Ch.  Cii.  1 5'i,  in  RaicUff  v.  Groces,  35  Car.  2.  1  Saund.  221.  Trust  estain 
are  subject  to  merge  in  the  legal  estate,  whenever  both  estates  coaie  to 
tlie  same  person.  Doo^.  336.  Ante^p.  562.  n.(K).  And  if  aneqait- 
able  title  is  not  acted  upon  in  the  same  time  the  legal  should,  it  b  baired, 
by  analogy  to  the  statute  of  limitations.  Mtdlieot  v.  0'i>oaeU,  1  Bro.  C.C. 
167.    Hotenlon  v.  Lard  Amicaley,  2  Sch.  6c  Lcf.  630.    BoMf  v.  Ridgord, 

4  Bro.  C.  C.  138.  Andrew  v.  ^VrigUy^  4  Bro.  C.  C.  125.  Totnuemd  v.  XMrtf- 
tndy  4  Bro.  C.  C.  138.    Bee^ford  v.  fKode,  17  Ves.  87.  97.    15  Ves.  49o. 

With  regard  to  the  rules  by  which  trust  tonus  are  governed,  teruu  fof 
;^ears  are  either  vested  in  trustees  for  the  use  of  particuhir  persoa^,  rr 
for  particular  purposes,  or  ^Ise  upon  trust  to  attend  the  inhentanor.  In 
the  tirst  case,  they  are  called  terms  in  grou^  and  the  persons  entitled  to 
the  beneficial  interest,  have  a  right,  in  equity,  to  call  on  the  tru^teeSf  or 
persons  who  have  the  legal  interest  in  the  term,  for  the  rents  and  profits 
of  the  landp,  and  also  for  an  absolute  legal  assignment  of  the  term,  h 
the  latter  case,  they  are  called  teims  otiendatU  on  tJu  inkeritanee,  Althoo^b 
the  tru>t  of  a  term  for  years  in  gross  cannot  be  so  limited,  as  to  make  it 
descendible  as  real  estate ;  vet  when  tlie  cestui  que  trust  of  tlie  teal  tt 
also  the  benrficial  owner  of  the  immediate  inheritance  in  fee-simple,  the 
equitable  interest  in  the  term  will  become,  by  analogy  to  the  doctrine  o( 
merger,  consolidated  with  the  inheritance,  and  will  follow  the  limitstiofis 
of  it.  Bett  V.  Staniford^  Prec.  Ch.  25^  S.  C.  2  Freem.  288.  It  will  belong 
to  the  heir  or  devisee,  3  Cha.  Rep.  37 ;  it  will  i>e  real  assets,  2  Ch.  Ca.  u^* 
supra;  it  will,  as  against  the  heir,  (H'ray  v.  fni/iaais,  Prec.  Ch.  ni. 
1  P.  Wms.  137),  or  assignees  of  a  bankrupt,  {Sijuore  v.  Comptmii  9  Vis. 
227,'' pi.  60),  be  subject  to  dower,  and  for  the  same  reason  to  cBrte»y;  it 
will  not  be  forfeited  for  the  felony  of  cestui  que  trust,  Atlonqf-OtiifM 
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^«  Simiy«,  Hardr.48S.  3Cha.  Rep.  33;  and  it  will  not  pasi  by  a^  will 
sot  attested  by  three  witnesses.  Whiichwrch,  v.  WivAchnrth^  t  P,  Wms.  JSl^ 
a  Sand,  f  29.  A  term  may  become  attendant  opon  the  inheritance,  with* 
oat  any  express  declaration  for  that  purpose,  either  where  the  legal  in* 
terest  in  the  term  is  vested  in  the  tmstee,  and  tiie  legal  freehold  in  the 
owner  of  the  inheritance ;  or  where  the  owner  is  beneficially  or  equitably 
entitled  to  the  inhmtance,  and  is  legally  possessed  of  the  term ;  or  where 
tbe  legal  estate,  both  of  the  term  and  the  mberitance,  is  vested  in  tmstees. 
See  C99ht  y.  Ciniike^  t  Atk.  67,  and  notes  to  the  hist  edition.  Collect.  Jur. 
£73.  But  although  a  term  may  become  attendant  upon  the  inheritance, 
yet  the  beneficial  owner  may  destroy  the  equitable  union ;  and  where  it  ap« 
pears  to  have  been  his  intention  to  separate  the  term  for  years  from  tho 
inheritance,  it  will  then  be  considered  as  a  term  in  gross.  Htufter  ▼.iZod, 
lP.Wms.36S.  IT.R.  770.  Ante,  p.  563,  n.  (K).  It  remams  to  observe, 
tliat  although  a  term  be  attendant  in  equity  upon  the  inheritsnce,  it  is  at  law 
always  considered  as  a  term  in  gross :  and  therefore  a  person  pnrchasing 
the  inheritance,  and  taking  an  assignment  of  a  satisfied  term  in  the  name  of 
a  trustee,  will,  by  means  of  the  term,  protect  himself  against  intervening 
incumbrances,  of  which  he  has  no  notice,  (fViiiouffkby  v.  fVUhufckby^ 
t  T.K.  763.  GootUUle  v,  Jones,  7T.R.  47,  except  debts  doe  to  the 
crown,  King  v.  i^mifh,  Sugd.  Vend.  536,)  aud  against  the  dower  of  the 
yendor's  wife,  notwithstanding  he  has  notice  of  it.  IVvnn  v.  IViUiamM^ 
S  Ves.  130—134.  But  in  these  cases,  the  purchaser  must  obtain  the  actual 
assignment  of  the  term  to  liis  trustee.  MaundreU  v.  MawndnUy  7  Ves.  667. 
auVcs.t46.  1  Sand.  234.  Ante,  vol.1.  p.6l8.n.  (Rl).  That  an  nn« 
satisfied  term  outstanding  in  trustees  will  bar  an  ejectment  by  the  heir  at  law, 
eTen  though  he  claim  oiSy  subject  to  the  charge,  see  Doey. Staple,  t  T.  R. 
<S84 ;  for  it  is  a  rule  of  law,  tint  the  plaintifi^'  in  ejectment  must  recover 
apon  a  legal  title,  GoodiUU  v.  Joaes,  7  T.  R.  43—47.  Doe  v.  9Vkatim^ 
8  T.  R.  S.  Doe  v.  iMxtou,  6  T.  R.  889 ;  no  equitable  title  whatever  will 
avail ;  and  this  principle  is  so  fixed  and  immutable,  that  a  trustee  may  * 

maintain  ejectment  against  his  own  cestui  que  trust.  Hoe  v.  Read,  8  T.  R. 
118.    Adam.  Eject.  36. 

With  respect  to  the  persons  who  may  be  trnstecs,  and  their  powers  and 
duties;— when  trusts  were  first  introduced,  it  was  held,  that  none  but 
those  who  were  capable  of  betns;  seised  to  a  use,  could  be  trustets.  But  it  is 
now  settled,  that  the  king,  {Kiidare  v.  Euitaety  1  Vem.  439.  1  Ves.  453. 
3  Atk.  309),  or  a  corporation,  (i  Ves.  467,468—536.  3  Vem.  41S),  may  be 
a  trustre ;  and  where  an  estate  was  devised  to  the  separate  use  of  tL/ime 
cooert,  without  tlie  intervention  of  trustees,  it  waA  determined,  that  the 
husband  should  be  a  trustee  for  his  wife.  Bemult  v.  Dwneo,  %  P.  Wms.  316. 
S  Ves.  6SS.  It  has  also  been  determined,  that  when  once  a  trust  is  suf. 
ficieatly  created,  it  will  fasten  itself  upon,  and  attach  to  the  land  intended 
to  be  made  subject  to  it,  and  shall  never  fail  on  acconnt  of  the  disability 
or  non-appointment  of  the  trustee.  Moggridge  v.  ThaekweU,  3  Bro.  C.  C. 
517.  Tlierefore,  where  a  devise  of  an  estate  to  a  corporation  intrnst, 
was  void  by  the  statute  of  mortmain,  it  was  decreed,  that  the  heir  at 
law  was  a  trustee  to  the  uses  of  the  will.    Sonley  v.  Cloekmaher*o  Company^ 

1  Bro.  C.  C.  81.— The  power  of  the  trustee  over  the  legal  estate,  vested 
iji  him,  exists  only  for  the  benefit  of  the  cestui  que  trust.  He  may  indeed, 
if  in  the  actual  possession  of  the  estate  (wliidi  rarely  happens),  prejudice 
the  cestui  que  trust,  by  alienating  the  estate,  either  wholly,  or  partially, 
(as  in  the  case  of  a  mortgage)  to  a  purchaser,  for  a  raiiia6l«  consideration, 
(see  Pye  v.  George^  1  P.  Wms.  1S8.  i$<fKiid«rj  v.  Dehew^  t  Vem.  t71. 
XlomVZs  V.  Davtson«,  16  Ves.  ir49),  without  notice.    Snagg'a  case,  cited 

2  Freem.  43,  pi.  47.  1  P.  Wms.  ^8, 279.  But  a  judgment  against  the 
trustee,  or  a  commission  of  bankruptcy  against  him,  will  not,  in  eqnity, 
ali'ect  the  estate.  Finch  v.  Earl  tf  mtuhelaea,  l  P.  Wms.  S78.  Bennett  v. 
XMms,  %  P.  Wms.  318.  3  P.  Wms.  187.  Medley  v.  Murtin,  Finch.  6.S ; 
aud  it  will  be  protected  in  equity  from  the  dower  and  free-bench  of  his 
wife,  HtNisa  v.  Hknton,  2  Ves.  634—638.  fioH  v.  Jfroa,  S  Fteera.  43. 
Bevani  v.  Pope,  ft  Freem.  71 ;  and  from  the  tenancy  by  curtesy  of  Uio 
liuMband  of  a  female  trustee.  CaMhom  v.  Inglw,  7  Vin.  Abr.  157.  It  ha« 
been  doubted  whether  a  trustee  will^  by  treason  or  felony,  forfeit  tho 
trust  estate ;  and  whetlier,  supposing  a  forfeiture,  the  lord  who  claims  by 
escheat,  or  the  crown  claiming  by  that  title,  i»  bound  by  the  trust,  sea 
Com.  Uig.  tit.  Forfeiture,  B.  1.  lVike*8  ease.  Lane,  54.  Jcnk.  190. 
CiJMt.  92.  Hardr.  466.  Brooke,  Feoffment  al.  Uses,  pi.  31.  Vin.  Abr, 
Uses,  pi.  4.  Geary  v.  Bearcroft,  Cart.  67.  EaUs  v.  England,  Free.  Ch, 
VHO,    4  £^.  .4br.  384,  0.    J^ar^ ess  and  ^'heate^  1  Bl.  Rep.  123.    3  f'onbU 
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Eq.  168,  n.  i  Mad.  Ch.  S64»  t  Sand.  f80 ;  bot  ainoe  tfae  ktc  ititiite, 
59  iir  40  O.  S.  c.  88.  s.  1«,  (ante,  p.  194.  o.  (1ft),)  it  boot  probaUe,  tiata 
qnrstion  will  arise,  io  the  case  of  the  king,  either  apon  the  feUmv,  or 
treason  of  a  tnittee.  The  case  of  a  tabject,  claiming  as  lovd  hy  escbest, 
is  more  doubtful.  See  1  Saod.  tSi.  If  a  tmstee  devises  all  the  real  eststci^ 
of  wbirh  he  is  seized,  to  A.  and  his  heirs  generally;  the  legal  eslit^y  of 
which  he  is  trustee,  will  pass  to  the  devisee,  subject  to  the  original  tnst 
Biwjhrooke  v.  InBkipp,  8  Ves.  417.  MvUw  and  SmM^  f  P.  Wois.  SOO.  Bot 
thuogiiy  even  under  general  words,  (Mmriaw  v.  Smithy  1  P.  Won.  97. 
1  Atk.  605,  n.)  the  trust  estate  may  be  so  devised^  yet  wherever  the  red 
estate  of  the  trustee  is  devised  for  purposes,  or  under  limitattensi  lac* 
sistent  with  the  supposition  that  the  trust  estate  was  meant  to  be  indaddl 
in  the  devise,  it  will  be  presumed  they  were  not  intended  to  pass,  and  tbe 
devise  will  not  include  the  trast  property.    See  Duke  rf  Leei$  v.  Mwtkfy 

3  Ves.  S48.  Ex  pmU  S^rgemny  4  Ves.  147.  iHtonwjF-Geatral  v.  BtOtr, 
5  Ves.  339.  Ex  purti  BnUM.  6  Ves.  577.  AtUmuy^Gemini  v.  Vipr, 
8  Vca.  X76.  Braybrooke  v.  /nsXnvp,  sopra.  Ex  parte  Argtm,  10  Ves.  4^3. 
JiMde  V.  ReadM^  8  T.  R.  118.  Trustees  incapacitated,  as  intetf,  i<fist?, 
and  lunatics,  and  theur  committees,  are  enabled,  under  the  direction  of 
the  lord  chancellor,  to  convey  lands  vested  in  them  by  way  of  tmst  or 
mortgage,  see  stat.  7  Ann.  c.  19,  cited  ante,  vol.  1.  p.  174.  ••  (35),  and 
atat.  4  Geo.  2.  c.  10,  cited  ante,  p.  ]|]4.  n.  (it)  ^  and  the  stats.  $9&  40  0. 5. 
c.  88.  s.  It,  and  47  Geo.  3.  s.  t.  c.  t4^  before  menthmed,  have  aathoiiMd 
the  king  to  direct  the  execntlon  of  any  tmats  affectnig  laadsy  which  kife 
become  vested  in  him  m  consequence  of  escheat,  forfeiture,  or  olhcnriie. 
Trasttes,  we  have  seen,  cannot,  without  an  express  power  for  ftat  par- 
pose,  alter  the  natare  of  dM  trust  property,  so  as  t«  vary  te  rigbt  of 
succession  to  that  property,  ante,  vol.  1.  p.  18f  .  n.  (P).  ^  '^ 
E^rUm  V.  &mdsrs,  AmhI.  t41.  R^k  v.  Worthy  l  Ves.  461.  TUMt. 
TuUity  AmM.  370;  unless  it  be  under  particular  cireunrntaaces,  sodevi' 

*  dendy  lor  the  benefit  of  the  trust  estate.   Tifff  v.  Ttrrf,  Prec^Ch.  ?7S. 

Fcraeii  v.  Krraea,  cited  3  Bro.  C.  C  513.  ImMsd  ▼•  Tinae,  AmbL  417. 
And  when  money  is  invested  In  the  purchase  of  stock  in  the  aame  of 
trustees,  they  cannot  change  the  security,  witiMut  an  express  power  for 
that  purpose,  fisrrissn  v.  Harnssn,  t  Atk.  itl.  B§$t0ek  v.  BMmhv,  9 
'  Bro.  C.  C.  658.  Pactek  v.  JtoMhween,  5  Ves.  794.  The  laches  sf  (he 
trustee,  in  not  enteting  to  avoid  a  fine  levied  by  a  stranger  dutiag  flbeis* 
fancy  aif  ceatui  que  trust,  will  not  prejudice  cestui  quo  trust,  AUar, 
Ssytr,  9  Vem.  368*  £t  vid.  WiUmn  v.  ffi/Jba,  t  Dow.  981 ;  thetfih,  ve 
have  aten,  it  is  otherwise  is  the  caw  of  a  fine  levied  by  the  tmstee  tos 
purchaser  withoat  aatice.  Sopra,  p.  598.  Oitb.Ch.69.  Trustees  hve 
all  equal  power  and  interest,  and  nrast  all  joia  belh  la  conveyances  wA 
receipts  ;■  but  it  is  a  rule,  that  each  of  than  shall  be  charged  for  kif 
vfilfol  neglect,  deflMdt,  or  breach  of  trust  only ;  aad  Ihat  the  ioaoccat 
trnatee  shall  not  suffer  for  the  miscondnct  of  hiF  co-lmstee :  therefore, 
ahhoui^  two  trnateea  join  in  a  receipt,  where  the  money  is  m  fact 
paid  to  one  of  them,  yet  the  trustee  who  actually  received  die  sMsey 
wiH  only  be  accountable,  1  P.  Vma.  8t.  n.  3  Bro.  C.  C.  80 ;  naleis,  io- 
deed,  fraud,  or  what  is  tantamount  to  it,  gross  negligence,  ahoikl  t^ 
pear  in  the  transaction.  See  Bridgm.  38»  KeitU  v.  Vktrnprnm,  Sirs. 
C.€.ll'f.  LsrdSfctpfrroeliv.l4»dHitti;AMnN»k,llVes.95t.  8.C.  16Vci. 
477.  Undmwotl  v.  8fee#m,  1  Meriv.  7tt.  Trustees  are  not  allowed  to 
derive  any  benefit  from  a  trust ;  aad  therefore  if  a  trustee  eompovadia 
debt,  or  buys  it  for  leas  than  is  due  on  it,  the  trast  estate  shall  deiive 
the  benefit  of  the  composition.  3P.  Wnis.  951,  n.  Hurey  v.My 
iVern.  49.  Morrelf  v.  Pacibf,  2  Atk.  54.  Et  vid.  PAoyrv  v.  ^SfM,  5  Dov. 
198.  Mueklow  v.  ilMonwy-Gmanif,  4  Dow.  it.  1«.  MuniSgeaigry  v.  Wmdtiftj 

4  Dow.  109, 110.  But  where  a  trustee  releases  or  coo^Munds  s  delit, 
if  it  appears  to  have  been  done  for  the  benefit  of  die  trast  estate,  tke 
trustee  will  be  excused.  Bhte  v.  itfonhaU,  3  P.  Wms.  381.  A  tntsl«e 
is  not  permitted  to  become  a  purchaser  (even  at  a  sale  by  soctios) 
of  part,  or  tlie  whole,  of  the  trust  estate,  oo  account  of  the  dan{iera*> 
consequences  that  might  ensue  fvom  such  a  practice,  HUc^mMo  v.  C^ttooa, 
1  Ves.  9.  5  Ves.  689.  Et  vid.  WkiftchcoH  v.  Ijarreiwey  3  Vei.  740. 
CmnpbeU  v.  fViOker,  6  Ves.  678.  Ex  parte  tUynMBy  ib«  707.  £r  forte 
Hughety  6  Ves.  617.  Ex  parte  Loicef,  ih.  6t5.  Later  v.  lisfcr,  ib.  SSU 
CoUa  V.  Trecotidek,  7  Ves.  934.  Ex  parte  Jamee.  8  Ves.  337.  Ex  p^ 
Benxetty  10  Ves.  393.  Snu/srarm  v.  fTaikery  13  Ves,  609.  Caee  t.X^ 
Alien,  9  Dow.  300;  and  whether  the  bargain  be  advantageous  or  oOt.  tbe 

.eale  is,  m  every  mstaac8y  bad.    Ex  pirteMemuttj  10  Ves.  38d.  Co» 
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nissionen  (Ex parte  Hughes,  6  Yes.  61^.    IS  Yes.  6),  assignees,  (£x  parfe 
^ac^y  6  Yes.  627.      Fi^rilc  Buiki'tTiga  Company  v.  Mdc^nztf,  8  Bro.  P.  C. 
t<i.  Toml.  4^),  aud  solicitors,  under  a  commission  of  bankruptcy,  whether 
»Iddi>if(;  for  tliemselvcs  or  others,  are  within  the  operation  oi  tliis  rule,  and 
are  itot  allowed  to  purchase  ti.e  bankrupt's  estate.    So  a  committee  is 
-^ot  allowed  to  buy  the  lunatic's  estate,'  i  Mad.  Ch.  91 ;  nor,  it  seems^ 
ran  an  executor  purchase  his  testator's  cfierts.   Burden  v.  Burdm,  18  Yes. 
1.76.     Governors  of  a  charity,  fur  the  same  reason,  are  not  allowed  to 
tnke   leases  of  tlie    charity  lauds,   AUomey-General  v.  Lord  ClarendoHf 
17  Vex.  500;  and  the  rule  is  applied  as  between  principal  and  steward, 
C  Omumd  v.  Huichuufm,  l.i  Ye'i.  47,     B^tnmont  v.  BouUbee^  5  Yes.  485> 
7  Ves.  509.    11  Yes.  358),  and  also  to   an  agent,  hawther  s^Lawther^ 
a 3  Yea.  95.  Wait  v.  Grore,  t  Scb.  6l  Lef.  49^.  Sed  vid.  Garthnde  v.  I$ker^ 
mrood^  1  Bro.  C  C.  558 ;  but  not  as  between  mortgagor  and  mortgagte. 
See  ft  Sch.  ^  Lef.  67.7    1  Mad.  Cb.  91,    But  though  the  rule  b«;  Ihaf  a 
lirusfee  cannot  purchase  from  himself,  he  is  allowed  to  purchase  from  his 
cestui  ^«e  lni«t,  provided  Uiere  is  a  dUtini:!  aud  Plear  ooolnot,  iseefi' 
taioed  to  be  such,  after  a  jealous  and  scrupulous  examination  of  all  the 
circumstances,  and  there  is  no  fhiud,  no  concealment,  no  advantage  taken 
bjr  Ibe  trustee,  of  inforuiatioD  aequir^-d  by  him  in  thai  oharaoter.  Colfi$  and 
Trecotkifik.  9  Yea.  js46.    Aiorw  and  Hoy^ly  1^  Yes.  S73.    Fox  v.  Mackretk^ 
f$  Bro.  C.C,  400.    SkMindertm  v.  talker,  13  Yes.  601.    Where  triistees 
are  guilty  of  a  breach  of  trust,  the  ooart  of  chaoecry  will  compel  thom 
to  reimbune  the  cestui  que  trust  for  any  loss  which  ho  may  have  snstained. 
Jjord  Mimtfvrt  y.  Lurd  Cadfigm^  17  Ves.  485.  i>.  C.  S  Meriv.  5.    And  the 
court  will  cJiarge  tlieif  representatives  with  the  consequence  of  the  breach 
of  trusk;  whether  Uiey  derive  benefii  from  the  breach  of  trust,  or  not 
S.  C.  &«ijifM  v.  iieiPCS,  3  Bro.  C.  C.  90.    ^doir  v.  Skam,  1 8ch.  A:  Lef. 
£43.    And  in  eases  of  breach  of  trust,  tliere  is  no  analogy  to  the  statute 
of  lunitatioos.  Atiomtf-GemerajL  v.  Brewer* b  Comptmtfy  1  Meriv.  495u  Ante, 
vol.  1.  p.  168.  n.(C).    And  if  a  trustee  conceals  any  act  dotte  by  his 
co-trustee,  which  amounts  to  a  breach  of  trust,  he  will  therehy  make 
bimseif  equally  liable.    Boartiman  v.  Mosemanj  1  Bro.  C.  C.  68.    Hut  the 
cestui  que  trnal  is  considered^  even  in  equity,  but  as  a  simple  conlraet 
creditor,  in  respect  of  such  breach  of  trust ;  unless  the  trustee  has  ao- 
knowiedged  the  debt  under  hand  and  scaL     sAtk.  119.    Fonbl.  109. 
1  Cm.  Dig.  555.     And  although  a  truitee  for  the  purchase  of  land, 
should  buy  land,  it  will  not  be  liable  to  the  trust,  unless  there  are  clr- 
ciunsbmces  aifording  a  presumption,  that  it  was  purchased  in  exeentiea 
of  the  trust.  Peny  v.  PhUipMf  4  Yea.  108«  But  where  trust  money  can  be 
traced  into  a  purchase  of  liand,  the  laad  in  general  ia  liable,  and  a  dalni 
of  that  nature  may  be  supported  by  parol  evidence.    Leaeh  v.  Lench^ 
10  Yes.  517.     JLaae  v.  DigkAn,  Arobl.  409.     Sed  vid.  K^ad^r  v.  Mt/iranl, 
S  Venu  440.    S.  C.    Prec.  Ch.  X7t.    Kyotf  v.  RyaU,  l  Atk.  69.    Pkayre 
V.  Pcfcr,  3  Dow.  116.     Trustees  are  not  liable  for  accidental  losses,  if 
such  losses  do  not  happen  through  their  own  neglect  or  default.    See 
M^frley  v.  Mvrletf,  S  Cb.  Ca.  2.    Jonee  v.  Leirts,  2  Yes;  240.     Knighi  ^ 
PlymmUkt  3  Atk.  480.    HwnUy  v.  CkuUoner^  2  Yes.  85.   Ex  parte  Belchier. 
AmbL  jti9.    And  if  a  trustee  proceeds  bonil  Jide  in  the  trust,  lie  is  not  to 
auiiier  lor  mistake,  nnlesa  there  has  been  very  groia  igaoiaoce  and  mis- 
carriage.   Per  Lord  Eldon,  C.    Mmigomery  v.  HTmuek^pe,  4  Dow.  ld(Ji* 
But  it  is  a  rule,  that  a  trustee  shall  have  no  allowance  for  his  care  aud  troubte 
in  the  management  of  the  trust,  Robimtm  v.  PeH,  3  P.  Wms.  251 .  fVnick 
▼.  BaroHf  2  Atk.  120,  n.    In  the  matter  of  4aMt2ey,  AmbL  78.    Chambem 
V.  Goldwbt^  5  Yes.  8ai.    9  Yes.  254;  tiiough,  it  seems,  that  if  he  employ 
n  bailiff  to  manage  the  trust  estate,  be  will  be  altowed  for  the  payments 
made  to  such  bailiff.    B9mtkortk  v.  Uoekmwe^  1  Yem.  316.    Trustees  wre^ 
however,  allowed  all  costs  and  expences  which  have  been  Incnrtcd  in  the 
execution  of  the  trust,  provided  there  has  been  no  mismanagensent,  nor 
breach  of  trust,  HUheraeU  v.  Hate,  2  Ch.  Rep.  158^    Mmmd  v.  BiMdbtin^ 
2  Cb.  Ca.  138 :  and  it  is  rule,  that  the  cestui  que  tnist  ought  to  save  the 
trustee  harmless  as  to  all  damages  relating  to  the  trust   2  P.  Wms.  455. 
Lastly,  where  a  trustee  refuses  to  accept  a  trust,  the  usual  practice  is^ 
to  procure  him  to  release  all  his  estate  and  interest  to  the  otlier  trustees. 
Travel  v.  i>aRc^s,  JRep.  Temp.  Finch.  380 ;  or  on  an  application  to  the 
court  of  chancery,  the  court  wilt  either  appoint  a  new  trustee,  or  take 
upon  itself  the  execution  of  the  trust.    UvedaU  v.  Ettidc^  2  Ch.  Ca.  20. 
lake  y.DeUmbetit,  4  Yes,  *»9$.    JB^Aaaon  v.  IfuMtllon,  5  Yes.  722.^ 
[Ed.] 
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CHAP.  XLIV. 


OF  ALIENATION  BY  MATTER  OF  R£CORD.(A) 


D^thn  aMdmOwe  tN^9  w  in  LattOy^nu.  (a)  Ideo  dkkurjinalu  concoriii; 

^•f^'  mua   imponii  Jinem    liiUnu.    et  est  excepiio  permptom. 

Vid.  sect  441. 194.  r-       r        r 

174.  74.  ^--— —-——-— ----------_---^.—__—— 

(«)  Bract,  lib.  5*  (A)  The  nalare  and  operation  of  deeds  entered  into  by  privite  per- 

Tract  5.  c.  28.  sons,  which  derive  their  effect  from  the  consent  of  the  contiactki);  pir- 

(Post,  t6S  a.)  ties,  haviof^  been  explained,  we  now  come  to  consider  those  sfmniKa 

which  are  effected  by  matter  of  record ;  that  is,  where  tiie  nnctiooof  i 
court  of  record  is  called  in  to  substantiate,  preserve,  and  be  a  perpeteal 
testimony  of  the  transfer  of  property  from  one  person  to  another.  Of 
these  there  are  fonr  kinds,  1.  Private  acU  of  parlianent;  S.Thekiag'i 
grants ;  9.  Fines ;  4.  Common  recoveries. 

1st  Private  acts  of  parliament  These  are  now  a  very  common  node  of 
assurance,  adopted  in  cases  where  the  parties  are  not  capable  «f 
substantiating  their  agreements  without  the  aid  of  the  le^ialatrnt; 
and  where  the  carrymg  snch  agreements  into  effect  is  cTidadf 
beneficial  to  the  parues.  Private  acts  of  parliament  are  frcoscotlv 
obtained  where  a  tenant  for  life,  with  remainder  to  his  fint  and  otWf 
sons  in  tail,  under  a  will  or  settlement,  has  either  no  chitdren,  or 
has  children  under  age,  and  is  desirous  of  settling  the  estate  on  mbc 
eligible  opportunity,  and  to  lay  out  the  money  in  other  lands  to  beieoieii 
to  the  same  uses ;  or  where  he  has  an  opportunity  of  making  an  sdtu> 
Ugeous  exchange  with  another  person ;  or  where  a  settled  estate  k  <^* 
ed  with  the  payment  of  a  considerable  sum  of  money,  and  the  partio 
wish  to  sell  the  same  to  payoff  the  debt,  and  to  lay  out  the  sorplai  in  tin 
purchase  of  other  lands  to  be  settled  to  the  same  uses ;  or  where  a  tesot 
for  life  has  no  power  of  making  long  leases,  and  it  wonld  be  advaDtasem 
to  Che  estate,  if  it  could  be  let  for  a  long  term  of  years ;  or  where  a  t^ 
nant  for  life  has  expended  his  own  money  in  making  improvements  vUck 
will  be  beneficial  to  the  mheritance,  or  is  desirous  of  makmg  sock  im- 
provements ;  in  these  and  many  o^er  cases,  private  acts  of  parliancBt 
jnay  be  obtained. 

Acts  of  this  kind  are  carried  on,  in  both  houses,  vrith  great  deUben- 
tion  and  caution;  in  the  house  of  lords,  they  are  usually  lefened 
to  tvojndf^  to  examine  and  report  the  facts  alleged  (which  nostbe 
proved  before  them  in  the  same  manner  as  on  a  trial  in  ejectment,  4  Cra. 
Dig.  517.)^  and  to  settle  all  technical  forms.  The  consent  of  ail  vfiw 
in  being  «Qd  capable  of  consenting,  who  have  the  remotest  interest  in  tbc 
property  affected  by  the  bill,  is  expressly  required  to  every  private  Kt; 
unless  such  consent  appears  to  be  perversely,  and  without  any  reaioo 
withheld,  t  Bl.  Com.  345.  And  where  infants^  or  other  persons  oot  m 
esse,  or  incapable  of  acting  for  themselves,  are  to  lie  bound,  afoUeqsi* 
valent  most  be  settled  upon  them  in  lien :  and,  in  general,  the  Iff^sb* 
ture  will  not  suffer  the  property  of  infants,  or  other  persons  incapable  of 
acting  for  themselves,  to  be  altered  by  a  private  act,  unless  it  appetn 
that  they  will  be  benefited  by  such  alteration.  And  a  general  savinsf » 
now  constantly  added,  at  the  close  of  the  bill,  of  the  rtgfati  and  iotem b 
of  all  persons  whomsoever,  except  those  whose  consent  is  so  given  or  pur- 
chased, and  who  are  therein  particulariy  named,  9  Bl.  Com.  345 :  tbossk 
it  has  been  bolden,  that,  even  if  such  saving  be  omitted,  the  act  m 
bind  none  but  parties,  l  Co.  138  a.  BornngioN's  «ose,  &  Co.  136.  S.  C. 
Oodb.  167.  iMOf  V.  Lningaton,  1  Vent  176.  But  where  a  private  art 
is  obtained  by  a  tenant  in  tail,  it  will  bar  the  estate  tail  and  all  renaiiH 
ders,  and  the  reversion  depending  on  it,  although  the  persons  in  rciuiB- 
der  or  reversion  should  not  give  their  consent  to  the  act,  S  Cas.  &  Op. 
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400.  4  Cm.  Dig.  SfO ;  andalthoagfa  the  rights  of  the  remainder-man  'vretc 
not  excepted  iu  the  saving.    WeHby  ▼.  KiermoMf  Ambl.  697.    Bat  wheic 
a  tenant  for  life  enten  into  an  agreement  to  convey  the  fee-simple,  and 
a  private  act  is  passed  for  establishing  such  agreement,  in  vrhich  is  a 
saving  of  the  rights  of  all  persons  not  parties  to  the  act,  it  will  not  affect 
the  persons  entitled  to  the  remainder  expectant  on  the  life  estate.  ProroH 
of  Eton  V.  TheB'uh9p  of  mnehestery  3  Wils.  483.    Private  acts  arc  con- 
strued in  the  same  manner  as  conunon  law  conveyances ;  and,  therefore, 
vrben  any  dmibt  arises  as  to  the  construction  of  a  private  act,  the  court 
vrill  consider  what  was  the  object  and  intention  of  tlie  parties  in  obtain- 
ing the  act,  and  endeavour,  if  possible,  to  give  effect  to  that  intention. 
4  Cru.  Dig.  526.    Et  vid.  Prm-ost  d/  Eton  v.  BUhop  of  Wmchestery  supra. 
Toumlev  v.  Gttemi,  2  T.  R.  701.    It  has  been  already  observed,  that  a 
saving  in  an  act,  which  is  repugnant  to  the  body  of  the  act,  is  void,  ante* 
p,  545.  n.  (L 1).   AUvn  Woodt?  ewe,  I  Co.  47  a ;  and  in  like  manner  it  is 
held,  that  the  general  saving  clause  in  a  private  act  will  not  control  the 
provisions  in  the  body  of  the  act,  but  must  be  so  exponnded  as  to  be  con- 
sistent therewith,  or  else  be  void.     Woodv.  CeciZ,  2Vem.  711.     Westby 
v.  Kierman^  supra.    Riddle  v.  White,  4  Gwill.  1S87.    A  private  act  may 
be  relieved  against,  if  obtained  upon  fraudulent  suggestions,  2  Bl.  Com. 
346.    2  Hargr,  Jur.  Argum.  39J.    BichardMn  v.  HwmUon,  Cane.  8. 1773. 
M^Kenzie  V.  Stuart^  Dom.  Proc.  1754.  Biddulph  v.  Biddulpk,  4  Cru.  Dig. 
549  V  and  it  has  been  held  to  be  void.  If  contrary  to  law  and  reason, 
4  Co.  i« ;  and  no  judge  or  jury  is  bound  to  take  notice  of  it,  unless  the 
same  be  specially  pleaded.    Ante,  vol.  1.  p.  25.  n.  (16).    As  to  the  dis- 
tinctions between  public  and  private  acts,  see  Ibid ;  and  as  to  the  mode 
of  passing  private  bills,  and  the  standing  orders  of  the  house  of  lords 
relatins  thereto,  see  4  Cru.  Dig.  516, 517,  5l6.  553—563. 

2d.  The  king's  grants.— It  is  a  rule  of  the  common  law,  that  the  kbig 
cannot  grant  any  lands,  tenements,  or  here(fitaments,  but  by  matter  of 
record ;  and  therefore  the  king's  srants  are  contained  in  charters  or  letters- 
patent,  to  wliich  the  great  seal  is  annexed ;  and  are  usually  directed  or 
addressed  by  the  king  to  all  his  subjects.    Grants  or  letters-patent  must 
first  pass  by  bill,  which  is  prepared  by  the  attorney  and  solicitor-general, 
in  consequence  of  a  warrant  from  the  crown.    2  BL  Com.  346.    All 
franchises  in  the  hands  of  private  persons,  are,  we  have  seen,  derived 
from  grants  by  tlie  crown,  ante,  vol.  i.  p.  236.  n.  ^El) ;  and  the  crown 
ttiay  stiU  grant  fairs,  markets,  parks,  warrens,  &c.  uiough  such  grants  are 
now  seldom  made.    4  Cm.  Dig.  564.    There  are  also  a  variety  of  offices 
held  immediately  under  the  crown,  which  can  only  be  granted  by  letters- 
patent,  and  with  all  their  ancient  rights  and  privileges.    Ante,  vol.  1. 
p.  236.  n.  (E 1).    With  respect  to  the  r&itrictions  upon  grants  of  lands  by 
the  crown,  see  stats.  1  Ann.  st.  1.  c.  7.  34  Geo.  3.  c.  75.  48  Geo.  3.  c.  73. 
52  Geo.  3.  c.  161.  55  Geo.  3.  c.  190,  whereby  all  future  grants  or  leases 
from  the  crown,  for  anv  longer  term  than  thirty-one  years  (see  stat. 
48  Geo.  3.  c.  73.  s.  3,  which  prohibits  the  future  granting  of  crown  lauds 
for  life ;  thongh  lands  of  the  Duchy  of  Lancaster  belonging  to  the  king 
may  be  granted  on  building  leases  for  ninety-nine  years  or  three  lives,  by 
Stat.  52  Geo.  3.  c.  161.  s.  1.)  are  declared  to  be  void ;  except  leases  of 
land  for  building,  wliich  may  be  granted  for  any  term  not  exceeding 
niDely-niue  years,  from  the  date  or  making  thereof,  where  the  lessees 
agree  to  make  erections  of  greater  yearly  value  than  the  land,  or  where 
the  greatest  part  of  the  yearly  value  of  the  premises  consists  of  buildings^ 
Stat.  34  Geo.  3.  c.  75.  s.'3 ;  and  except  leases  of  lands  for  gardens,  ^c,  to 
be  used  with  houses  bnUt  either  on  crown  lands  or  lands  of  other  per- 
sons proprietors,  which  may  be  also  granted  for  any  term  not  exceeding 
ninety-nine  years,  to  be  computed  from  the  date  or  making  thereof,  stats. 
48  Geo.  3.  c.  73.  s.  1.  52  Geo.  3.  c.  161.  s.  3 ;  so  as  there  be  reserved  npon 
every  such  grant  or  demise  such  annual  rent  as  shall  be  deemed  by  tlia 
lords  of  the  treasury,  Sec.  a  reasonable  consideration  for  every  sucn  de- 
mise or  grant,  withont  taking  any  fine  for  the  same,  stats.  34  Geo.  3.  c.  75.  ^ 
,  s.  4.  52  Geo.  3.  c.  161.  s.  3 :  but  a  discretionary  power  Is  vested  in  the 
treasury  to  ascertain  the  consideration  either  in  rent  only,  or  partly  in 
rent  and  partly  in  fine,  in  ceitain  cases.    See  stat.  48  Geo.  3.  c.  73.  s.  25. 
And  if  any  snch  lease  or  grant  be  made  to  take  effect  in  reversion,  then 
the  term  or  estate  thereby  to  be  granted,  together  with  the  term  or  estate 
in  possession,  must  not  exceed  tlie  respective  times  above  mentioned. 
By  stat  48  Geo.  3.  c.  73.  s.  28,  29.  (amended  by  stat.  52  Geo.  3.  c.  161. 
s>  2.)  the  chancellor,  &c.  of  the  Duchy  of  Lancaster,  and  the  surveyor* 
general  of  the  crown  lands,  with  consent  of  the  treasury,  are  empowered 
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(b)  Glanv.  lib.  8. 
op.  1. 

♦121  a. 
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toot  II. 


(b)  Finis  est  amicabilis  eomposiiio  etfinalis  toncotdiaf  eiciw- 
setisu  €t  Ikentid  ^Jamini  regis,  vel  ejus  jusiiciariarumi\). 


(1)  This,  tlioii<;h  a  jost  desr rip- 
lioii  of  6;>«fl4  Considered  accordiDg 
to  their  orijtinal  and  still  appareat 
import,  yet  gives  a  very  inattequate 
idea  of  them  in  their  moderu  appli- 
cation. In  Gianviite's  time  tliey 
were  really  amicable  eompositious 
of  a€tual  btiits.  But  for  several 
centarie^  past,  fines  have  been  only 
so  in  namCf  beh»g  io  fact  foiitUus 
proceedings,  in  order  to  transfer  or 
secnre  real  property,  by  a  mode 


more  etificaciavs  fkaa  ordiMiy  tas- 
ye^ances.  What  tbe  soperisritr  if 
a  nne  hi  this  respect  consists  of  in  J 
best  appear,  by  stating  the  chief  •» 
to  wlncli  it  i»  appliedw — One  v«e  ef 
a  fine  is  esHngtuAag  dormmU  title, 
by  sbortenin^  the  Bsaal  tine  sf  li* 
mitatlon.  Fines,  being  agrttift.<a(i 
concerning  hinds  or  teneoMSB  w> 
lenniyniade  in  the  king's  owerti, 
were  deemed  to  be  of  eqnsi  Mto- 
riety  with  judgmeBts  la  vriti  cf 


H      *■!■ 


■  I       >Jtt 


to  excbange  lands  of  the  crown  for  lands  of'  indlvictnals ;  and  tBey  mj 
pay  or  accept  money  for  eqnalizing  any  snch  exchange.  And  by  itatL 
48  Geo.  3.  c.  d3.  s.  11.  and  d2  Geo.  3.  c.  161.  s.  A.  54  Geo.  5.  c.  170.  s  n. 
Che  lords  o{  the  treastirv  may  alienate  small  porceb  of  crown  lands  iottr- 
mixed  with  lands  of  indiTidual« :  bat  in  all  cases  of  sncli  exchange  or  ok, 
the  lands  of  the  crown  and  that  of  individiials  to  be  given  in  exda&^ 
most  be  previonsly  surveyed  and  valued  on  oath  by  practical  snrvrron, 
to  be  appointed  by  the  commissioners  of  wooils,  &c.  StaLASGea.}. 
c*  161.  s.  6.  By  Stat.  S4  Geo.  3.  c.  75.  the  sale  of  fec>ftnn  and  other  nt- 
improvable  rents  is  directed  -,  and  by  stats.  38  Geo.  S.  €•  60.  41  Geo.  1 
c.  116.  and  48  Geo.  3.  c.  73.  s.  11.  &e  survey or-genend  is  erapswmd 
lb  sell  soch  manors  or  lordships  belonging  to  tl^  crov^  as  oovistof 
manorial  rights  and  quit  rents,  and  other  property  of  an  onprodnctiit 
nature.  As  to  the  disposition  of  private  property  belonging  to  the  kio/^ 
see  ante,  vol.  1.  p.  66.  n.  (B) ;  and  as  to  graWu  of  lands  escheated^  see 
ante,  p.  194.  n.  (15)> 

With  regard  to  the  constmcfion  of  the  king's  grants,  these,  as  tbiy 
chiefly  proceed  from  the  bonnty  of  the  crown,  have  at  all  tinei 
been  construed  most  favorablv  for  the  king,  and  against  the  grsster; 
contranr  to  the  manner  in  which  all  other  assurances  are  constroed.  A 
subject's  grant  shall  be  construed  to  include  every  thing  necessary  to  the 
enjoyment  of  the  thing  granted,  without  express  words,  ante,  56  a.  vol  l. 
p.  641 ;  but  the  king's  grant  shall  not  enure  to  any  other  intent  than  Hui 
mrhich  is  precisely  expressed  in  the  £[ant.  2  Bl.  Com.  547.  Bro.  Abr. 
Ht.  Patent,  nl.  62.  Finch.  L.  110.  When  it  appears,  from  the  face  M 
the  grant,  that  the  king  is  mistaken  or  deceived,  either  in  matter  of  Act, 
Ct  matter  of  law,  as  in  case  of  false  suggestion,  misinformation,  or  ni»- 
tteital  of  former  grants ;  or  if  his  own  title  to  the  thing  granted  be  dii- 
fer<$nt  from  what  he  supposes ;  or  If  the  grant  be  informal ;  or  if  be  ^u 
am  estate  contrary  to  the  roles  of  law ;  in  any  of  these  caaes  the  grant  is 
absolutely  void.  Freem.  172.  Finch,  lot,  102.  Bro.  Abr.  tit.  EsUtes,.M. 
tit.  Patents,  104.  Dyer,  270.  Dav.  45.  And  to  prevent  deceits  of  tlie 
king,  with  regard  to  the  value  of  the  estate  granted,  it  is  provided  \n 
the  Stat.  1  M.  4.  c.  6.  that  no  grant  of  his  snail  be  good,  imleas  mtk 
gtantee's  petition  for  them  express  mention  be  made  oif  the  real  valoc  of 
Che  lands ;  and  tlie  stat«  34  Geo.  3.  c.  76.  s.  8.  enacts,  that  before  asy 
gfatttor  lease  of  crown  lands  is  made,  a  survey  of  the  premises,  and  as 
estimate  of  the  improved  annual  value  thereof,  shall  be  made  and  certified 
on  oatfa  by  practical  survevors  appointed  by  the  lords  of  the  treasunr,  or  tbe 
fnrveyor-general  of  the  laud  revenues  of  the  crown ;  unless  where  tk 
liremlses  are  of  a  knovm,  fixed,  and  unimprovable  value,  or  where  (rm 
flie  nature  of  the  premises,  the  value  cannot  be  ascertained  by  nicai»  « 
a  survey,  or  the  value  tiiereof  is  so  inconsiderable  as  to  render  it  is- 
tixi^dieHt  to  incur  thatexpcnce;  in  which  cases  leases  may  begnot«d 
^r  renewed  without  a  survey.  Sect.  $.  \^ere  it  is  inserted  io  the 
kSng^s  girtots,  that  they  are  made  ex  certA  MdentU^  mero  aaoto,  et  tf^-i^ 
^ntmtf  which  is  now  usnally  done,  th^  will  then  be  constrned  tiberallr, 
mbd  according  to  die  apparent  intent  of  the  king.  1  Co.  40.  And  ^heit 
the  king's  grants  are  nmde  upon  a  valuable  consideration,  theyaiiallbe 
eonstrucd  avoorably  for  the  patentee.    6  Co.  6  a. 

The  nature  and  operation  of  fines  and  recoveries,  which  are  tbe  t^ 
otlkf  species  of  assurance  by  natter  of  record,  will  be  axnlaincd  ia  the 
I^Mttat  diapter«-4JSd*] 
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(c)  Talis  Concordia  jinalis  dicitur,  ed  quod  finem  imponii  ne^  (5)  9  Co.  cap.  3. 

.  "^  1  Statut.  de  modo  1e- 

goita,  adeo  ut  neutra  pars  UiigafUium  abeo  de  ustero  poierk  vandi  fines.  PL  Com. 

357.     (3  Co.  84. 

been  attributed  to  the  deep  poficy  ^^^^1 1^^'  ^"^ 
of  the  prince  th6n  on  the  throne.  ^*  ieyeica»e. 


right;   and  therefore  the  common 
law  allowed  them  to  have  the  same 
qiiatity  of  barring  all,  who  should 
not  claim  within  a  year  and  a  day. 
Sec  Plowd.  357.    Hence  we  may 
probably  date  the  orisin  and  fre- 
quent use  of  fines  as  reigned  pro- 
ceedings.    But  thistpnissance  of  a 
fine  was  taken  away  by  the  34  E.  3. 
and  this  statute  continued  in  force 
till  the  1  R.  3.  aad  4  H.  7.  which 
revived   the   ancient   law,  though 
with  some    change,  proclamations 
being  required  to  make  fines  more 
notorious,  and  the  time  for  claim- 
ing being  enlarged  from  a  yemr  and 
a  ddy  to  five  yettrs.     See  34  E.  3. 
c.  16.    1  R.  3.  c.  7.   4  H.  7.  c.  24. 
The  force  of  fines  on  the  rights  of 
strangers  being  thus  regulated,  it 
has  been  ever  since  a  common  prac- 
tice to  levy  them  merely  for  better 
guarding   a    title   against  claims, 
which,  under  the  common  statutes 
4)f  limitation,  might  sulMist,  with  a 
tight  of  entry  for  twenty  years,  and 
with  a  right  of  action  for  a  much 
looker  time. — Another  use  or  efiect 
of  tmes  is  barring  estates  tail^where 
the    more     extensively   operative 
mode  by  common  recovery,  is  either 
unnecessary  or  impracticable.   The 
former  may  be  the  case,  when  one 
b  tenant  in  tail  with  an  immediate 
reversion  or  remainder  in  fee ;  for 
tlien  none  can  derive  a  title  to  the 
estate,  except  as  his prirtes  or  Aors, 
in  which  character  his  fine  is  an 
immediate  bar  to  them.    The  latter 
occurs  when  one  has  only  a  remain- 
der in  tail,  and  the  person,  having 
the  freehold  in  possession,  refuses 
to  make  a  tenant  to  the  praecipe  for 
a  common  recovery,  which  would 
bar  all  remainders  and  reversions: 
for,  under  such  circumstances,  aU 
which  the  party  can  do  is  to  bar 
those  claiming  under  himulf  by  a 
fine.     How  this  power  of  a  nne 
over  estates  tail  commenced,  has 
been  vexata  qucestie.    The  statute 
de  donis,  after  converting  fees  con- 
ditional into  estates  tail,  concludes 
with  protecting  them  from  fines, 
there  being  express  words  for  that 
purpose.    But  the  doubt  is,  when 
this  protection  .was    withdrawn, 
ivbetber  by  the    4  H.  7.   or    the 
32  U.  8.    It  is  a  common  notion, 
into  which  some  of  our  most  re- 
■pectable  historians   have  fallen, 
uiat  the  4  H  7.  was   the  statute 
^hich  first  loosened  entails;  and 
thus  opening  the  door  for  a  free 
^jeoatuHi  of  landed  property,  has 


See  Hume*8  History,  8vo  ed.  v.  3. 
p.  400.  But  this  is  an  error,  pro- 
ceeding from  a  strange  inattention 
to  the  real  history  o?  the  subject* 
C!ommon  recoveries  had  been  sanc- 
tified by  a  judicial  opinion  in  Tal- 
tanan*$  cote,  as  early  as  the  twelfth 
of  Edward  the  fourth;  and  from 
them  it  was  that  intails  received 
their  death  wound ;  for,  by  this  fic- 
tion of  conunon  recoveries^  into 
the  ori^n  of  which  we  mean  to 
scrutinize  in  some  other  place, 
every  tenant  in  tail  in  possession 
was  enabled  to  bar  intails  in  the 
most  perfect  and  absolute  maimer ; 
whereas  fines,  even  now,  being 
only  a  partial  bar  of  the  issue  of 
the  persons  who  levy  them,  must 
in  general  be  an  inefllicacious  mode. 
In  respect  to  the  4  H.  7.  it  was 
scarce  more  than  a  repetition  of 
the  1  R.  3.  the  only  object  of  which 
mdisputably  was  to  repeal  the  sta- 
tute made  the  34  E.  3.  in  favour  of 
non-claims,  and  against  tliem  to 
revive  the  ancient  force  of  fines, 
but  with  some  abatement  of  the 
rigor  in  point  of  time  and  other 
improvements,  as  we  have  already 
hinted ;  a  provision  of  the  utmost 
consequence  to  the  security  of 
titles.  Accordingly  Lord  Bacon, 
whose  discernment  none  will  ques- 
tion, in  his  life  of  Henry  tlie 
Seventh,  commends  the  statute  of 
the  4th  of  his  reign,  merely  as  if 
aimed  at  non-claims.  Bac.  Hen.  7. 
in  Ken.  Comp.  Hist.  2d  ed.  v.  1. 

E.  596.  Nor  indeed  could  there 
ave  been  the  least  pretence  to  ex- 
tend the  meaning  of  the  law  fur- 
ther, if  it  had  not  been  for  some 
ambiguous  expressions  in  the  latter 
end  of  it.  Like  the  i  R.  3.  after 
declaruag  a  fine  with  proclamation 
to  be  an  universal  bar,  it  saves  to 
all,  except  parties^  five  y<'ars  to 
claim  after  the  proclamation  of  it. 
But  this  saving  did  not  suit  tho  case 
of  the  issue  in  tail,  or  of  those  in 
remainder  or  reversion ;  because 
during  the  life  of  the  immediate 
tenant  in  tail,  these  could  have  no 
right  to  the  possession,  and  it  was 
possible,  that  he  might  live  more 
than  ^\e  years  from  the  proclama- 
tion of  the  fine.  The  framers  of 
the  4  H.  7.  foresaw  this ;  and  there- 
fore like  the  1  R.  3.  it  contains  an 
additional  saving  of  five  years  for 
all  persons,  to  whom  any  title 
should  come  q^er  the  proclamation 
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Af  the  fine  by  force  of  any  intail 
subsisting  before;  words,  which  as 
strongly  apply  to  the  issne  of  the 
tenant  in  tail  levying  a  fine,  as  to 
tho»e  in  remainder  or  reversion. 
Had  therefore  the  4  H.  7.  stopped 
here,  what  the  learned  and  instruc- 
tive observer  on  our  ancient  sta- 
tutes writes  would  be  strictly  just, 
that,  instead  of  destroying  estates 
tail,  the  statute  exprcsslv  saves 
ttiem.  Barringt.  on  Ant.  Stat.  Sd 
ed.  p.  SS7.  But  a  snbseauent  part 
of  the  statute,  in  declaring  how  a 
fine  shall  operate  on  such  as  have 
five  years  allowed,  if  tliey  do  not 
claim  within  that  time,  evpresses, 
that  they  shall  be  concluded  in  like 
form  aa  forties  and  fnities  ;  and  an- 
other clause,  in  regulating  who 
should  be  at  liberty  to  aver  against 
a  fine  quod  parte$  nihil  habueruntf 
9aves  this  plea  for  all  persons,  with 
an  exception  of  privies  as  well  as 
parties.  From  these  two  clauses, 
though  the  former  of  them  was  co- 
pied from  the  l  R.  3.  grew  a  doubt, 
whether  the  statute  did  not  enable 
tenant  in  tail  to  bar  his  issue  by  a 
line.  The  arguments  for  it  were, 
that  the  Issue  were  privies  both  in 
blood  and  estate ;  and  that  if  the 
statute  meant  to  bind  them,  when 
the  tenant  in  tail  had  not  any, estate 
in  the  land  at  the  time  of  the  fine^ 
it  was  highly  improbable,  there 
should  be  a  different  intention, 
when  he  really  had  one.  2  Show. 
114.  On  the  other  liand  it  might 
be  said,  that,  as  the  word  privies 
in  the  statute  de  modo  levand$  fines^ 
and  in  the  1  R.  3.  vras  not  deemed 
sufficient  to  reach  heirs  in  tail,  knd 
to  control  tlie  statute  de  donis,  why 
then  should  the  same  word  in  the 
4  H.  7.  include  them ;  more  espe- 
cially when  it  was  considered,  that 
it  was  as  much  the  professed  scope 
of  the  4  H.  7.  as  it  was  of  toe 
1  R.  3.  to  revive  the  operation  of 
fines  against  non  claims,  and  that 
both  contained  the  same  express 
saving  for  persons  claiming  under 
intails?  i  Inst.  517.  Pollexf.  502. 
By  such  contrariety  of  reasoning, 
the  indges  in  the  19  H.  8.  became 
divided  in  opinion ;  three  holding, 
that  the  4  H.  7.  was  not  a  bar  to  the 
Issne,  and  four  that  it  was.  See 
19  H.  8.  6.  b.  Dy.  2  b.  pi.  1.  Br, 
Abr.  Fines,  1. 121. 123.  Bro.  N.  C. 
144.  Pollexf.  502.  To  remove  the 
doobt  the  legislature  passed  the 
32  H.  8.  by  which  the  heirs 
in  tail  are  expressly  bound.  32 
H.  8.  c.  26.  But  the  last- named 
statute,  though  entitled  an  exposi- 
tion of  the  4  H.  7.  and  though  made 
to  o^ra.te  retrospectively,  contained 
several  exceptions,  j^articularly 
mia  of  fines  or  laDds,  of  which  the 


reversion  is  in  tbe  crown.  Conse- 
qoently  room  was  still  left  for  con- 
testing the  effect  of  the  4  H.  7.  in- 
dependently of  the  32  H.  8.  and  in 
tbe  reign  of  Charles  the  Second  a 
case  arose,  which  made  a  discussion 
of  the  point  almost  unavoidable.  It 
was  the  case  of  the  Earl  of  Derby 
against  one  claiming  under  a  tine 
by  the  earl's  father,  who  was  tenant 
in  tail  with  reversion  in  tlie  crown* 
and  so  within  an  exception  in  the 
32  H.  3.  Two  points  were  made, 
of  which  the  first  was,  whether  this 
fine,  thus  depending  wholly  on  the 
4  H.  7.  vras  a  bar  to  the  issne  in 
tail;  and  on  adjournment  of  the 
case  into  the  exchequer  chamber, 
eight  judges  against  three  held, 
that  the  fine  of  tenant  in  tail  vras  a 
bar  to  the  issue  before  the  32  H«  8. 
great  stress  however  being  Inid  by 
those  of  this  opinion  on  tlie  exposi- 
tion of  the  former  by  tbe  latter. 
Sec  Murray  on  the  demise  of  ihe 
Earl  of  Derby  against  EyUn  omI 
Price,  Pasch.  31  Cha.  2.  in  Scacc 
T.  Raym.  260.  286.  319.  SS3.  Pol- 
lexf.  491.  Skinn.  95.  2  Shovr.  1C». 
T.  Jo.  237.  It  is  observable,  that 
botli  Lord  Keeper  North,  and  Lord 
Chief  Justice  Saunders,  the  late- 
ness of  whose  promotions  pre- 
vented their  publicly  giving  their 
opinions,  concnrrcd  with  tlie  ma- 
jority of  the  judges  in  the  con- 
strnction  of  die  4  H.  7.  and  farther, 
that  Pollexfen,  who,  as  counsel, 
argued  most  ably  for  the  Earl  of 
Derby  the  issue  in  tail,  afterwards 
declared  his  private  sentiment5  to 
be  against  the  eafl  on  that  statntr. 
But  it  should  be  adverted  to,  that, 
though  the  majority  of  the  jodgrs 
were  against  Lord  Derby  oa  5n% 
point,  they  gave  judgment  for  him 
on  a  secondary  one,  which  iras,  that 
the  intail,  beios  of  the  gif^  of  the 
crown,  fell  within  the  protection 
of  the  34  H.  8.  Therefore  their 
opinion  on  the  4  H.  7.  finally 
proved  to  be  wholly  extra-judiciaL 
but  we  do  not  know  of  any  case,  in 
which  the  controversy  has  been 
again  agitated.— A  third  effect  of 
fines  is  passing  the  estates  and  inte- 
rests of  married  women  in  tbe  inbe- 
ritance  or  freehold  of  hinds  and  te- 
nements. Our  common  law  bona- 
tifully  invests  the  hnsband  with  a 
right  over  the  whole  of  the  wife's 
personalty,  and  entitles  him  to  the 
rents  and  profits  of  her  real  estate 
during  the  coverture.  It  farther 
gives  him  an  estate  for  his  own  lifts 
ui  her  inheritance,  if  the  husband 
is  actually  in  possession,  and  there 
is  bom  any  issue  of  the  inarnage 
capable  ot  inheriting.  But  the 
same  law,  which  confers  so  much 
on  the  httsb«Dd,  will  not  allow  ber. 
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whiht  a  feme  covert,  to  enlarge  the 
provUion  4br  him  ont^  of  her  pro- 
perty, or  to  strip  henelf  of  any 
claims  which  the  law  gives  her  on 
his.  On  the  contrary,  jealous  of 
his  i^reat  anthority  over  her,  and 
Tearfiil  of  his  u^'me  compulsion,  it 
creates  a  disability  in  her  to  ^ve 
her  consent  to  any  thin^r,  which 
may  affect  her  right  or  claims  after 
the  coverture,  and  makes  all  acts 
of  such  a  tendency  absolute  nulli- 
ties. By  the  rigour  of  the  ancient 
law,  we  take  this  rule  to  have  been 
so  universally  applicable,  that  a 
married  woman  could '  in  no  case 
1>iDd  herself  or  her  heirs  by  any 
4Ureci  mode  of  alienation.  But  ac- 
cident gave  birth  to  two  indirect 
SDodes,  namely,  by  fines  and  com- 
mon recoveries.  Though  it  might  be 
proper  to  incapacitate  the  wife 
from  being  inflnenced  by  the  hus- 
band to  prejudice  herself  by  any 
cODvejrances  or  agreements  during 
the  coverture,  yet  justice  to  others 
required,  that  such  as  might  have 
any  claim  on  the  wife's  freehold  or 
Inheritance,  should  not  be  forced 
to  postpone  their  suits  till  the  mar- 
riage was  determined ;  for  if  they 
ehonld,  then,  to  use  the  words  of 
Bracton,  in  explaining  why  the 
husband's  inftncy  would  not  war- 
rant the  parol  to  demur  in  a  suit 
for  the  wife's  land,  mvlier  impkt" 
citaia  dejvre  me  st  ftropter  minorem 
€ttat€m  vtrt  fossef  differre  jtuHctum^ 
it  a  posset  fuaUbet  muUer  infraudem 
iwbere.  Bract  lib.  5.  tract.  5.  c.  21. 
fe.  4t3a.  Probably  it  was  on  this 
principle,  the  common  law  allowed 
»  judgment  asainst  husband  and 
vife  in  a  suit  ^r  her  land  to  be  as 
conclusive,  as  if  given  against  a 
feme  sole;  which  was  carried  so 
far,  that,  till  the  statute  of  West- 
minster the  second,  even  judgment 
si»ainst  them,  on  default  in  a  posseB- 
Mry  action  for  the  wife's  freehold, 
^rove  the  wife,  after  the  husband's 
death,  to  a  writ  of  right  to  recover 
her  land.  3  Inst.  S42.  From  ena- 
bling the  husband  and  wife  to  de- 
fend her  title,  and  making  the 
judgment  on  such  defence  to  be 
conclusive,  permitting  them  to 
compound  the  suit  by  a  final  agree- 
ment of  record,  in  the  same  man- 
ner as  other  suitors,  was  no  great  or 
flifficult  transition;  more  especially 
when  it  is  considered,  that  in  the 
case  of  femes  covert  fines  are  never 
allowed  to  pass,  without  the  court's 
secret  examination  of  them  apart 
from  their  husbands,  to  know,  whe- 
ther their  consent  is  the  result  of  a 
free  choice,  or  of  the  husband's 
compulsive  Influciice.  Such,  we 
conceive,  is  tha  true  source,  whence 


may  be  derived  the  pirelent  forct 
of  fines  and  common  recoveries  a^ 
aga'nst  the  wife,  who  joins  in  them; 
for,  whatever  hi  point  of  bar  and 
conclusion  was  their  effect,  when  In 
suitF  reatly  adverse,  of  course  at- 
tended them,  when  tbe>  were 
feigned,  and  in  that  form  gradudlly 
rose  into  modes  of  alienation,  or  as 
the  more  usual  phrase  is,  common 
assvrnnces.  The  conjecture  we 
have  thus  hazarded  to  illustrate, 
how  it  happens,  that  a  nlarried  wo- 
man may  alienate  her  real  rights  by 
fine,  though  not  by  any  imtrument 
or  act  vtrictly  and  nominally  a  con- 
veyance, leads  to  proving,  that  the 
Common  notion  of  a  fine's  binding 
femes  covert  merely  by  reason  of 
the  secret  examinaiion  of  them  by 
the  judges  is  incorrect. .  If  the  se- 
cret examination  of  itself  was  so 
operative,  the  law  would  provide 
the  means  of  efiectually  adding  that 
form  to  ordinary  conveyances,  and 
so  make  them  conclusive  to  femea 
covert  equally  with  a  fine.  But  it 
is  clearly  otherwise;  and,  except 
in  the  case  of  conveyances  by  ens* 
torn,  there  must  be  a  suit  depend- 
ing for  the  freehold  or  inheritance^ 
or  the  examination  being  ejrlra^- 
dtctaZ  is  ineffectual.  In  the  Second 
Institute,  Lord  Coke  represents 
this  to  be  the  general  law,  and^ 
amongst  many  other  authorities 
cited  to  prove  it,  refers  to  a  case  of 
Hen.  7.  reported  by  Kielwey,  in 
which,  whether  the  examination  of 
a  feme  covert,  on  the  inrolment  of 
a  bargain  and  sale  to  the  king,  suf- 
ficed to  bind  her,  was  largely  deba- 
ted. 2  Inst.  673.  Kielw.  4  a.  to  20  a* 
The  just  explanation  therefore  of 
tlie  subject  is,  that  the  pendencu  qfu 
real  action  for  the  freehold  of  the 
land,  in  consequence  of  previously 
taking  out  an  original  writ,  without 
which  preliminary,  even  at  this  day, 
a  fine  is  a  nullity,  should  be  deemed 
the  primary  cause  of  the  fine's  bind- 
ing a  feme  covert;  and  that  the 
secret  examnatioin  of  her,  on  taking 
the  acknowledgment  of  the  fine,  is 
only  a  secondary  cause  of  this  ope- 
ration. Such  are  the  three  chief 
effects,  by  reason  of  which,  fines, 
no  longer  used,  according  to  their 
original,  as  recorded  agreements 
for  conclusion  of  actual  suits,  have 
been  changed  into,  and  are  still  re- 
tained, za  feigned  proceedings;  and 
being  thus  accommodated  to  answer 
purposes,  to  which  ordinarv  con- 
veyances cannot  be  applied,  it  la 
no  wonder,  that  they  should  not 
only  be  considered  as  a  species  of 
conveyance,  bnt  also  be  aeemed  a 
principal  guard  to  the  titles  to  real 
property,  and  ai  such  be  ranked 
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recedere{2).    Of  the  several  parts  of  a  fine,  and  many  inci- 
dents to  the  same,  you  shall  read  in  my  Reports. 

a  fine  are  barrine  atnatfrfrs  mAt^ 
they  claim  within  five  }*ean,  bar- 
rini^  the  issue  im  tail  immtdiidelM^ 
and  binding  fewies  cererf,  as  we 
have  explained  in  the  fore«oine 
note.~[Hari^.  n.  2.  If  la.  [nC] 
[TheiMfft^s  to  a  fine  are,  1st  Tbn 
plaiutifi,  frequently  denominated 
the  conuzie,  2dly,  The  deforce lat, 
who  is  lEcnerally  denominated  the 
conuzor^  and  is  the  person  by  vbon 
the  fine  is  acknowledged,  and  ooc- 
scquently  the  person  wbo  is  the 
grantor  in  the  fine.  Shep.Tonch.?. 
1  Prest.  Conv.  JOO,  SOI.  And 
these  are  concluded  by  the  fin^ 
whether  any  interest  vvs  or  mt, 
since  every  one  shall  be  coocloded 
by  his  own  deliberate  act.  Prides, 
who  are  either  privies  in  estate,  v 
the  donor  and  donee ;  in  kM,  i^ 
the  heir  and  ancestor ;  or  is  kr, 
as  the  lord  and  tenant^  ^c,  Hob. 
333 ;  are  also  estopped,  and  will  be 
bound  by  a  fine,  although  the  free> 
bold  is  not  in  either  of  the  parties 
Jenk.  Cent.  274.  1  Prest  Con?. 
259.  For  the  act  of  the  anmtor 
shaU  bind  Uie  heir,  and  the  art  of 
the  principal  his  substitute,  or  wk 
as  claim  under  any  conve\aiir<' 
made  by  him  subsequent  to  tfae  fine 
so  levied.  3  Co.  87.  But  a  fine  by 
a  mortgajeor  or  mort^^,  evea 
with  proclamations,  will  not  bv 
the  other  of  them.  1  Prest  Coct. 
237.  And  in  order  to  bar  an  estate 
tail  by  fine,  the  privies  most  be 
privies  in  i  state  ;  it  is  not  enooffa, 
that  the  issue  be  privies  in  blood 
only ;  they  must  claim  the  eMt 
from  the  |>erson  levying  it,  or  d^ 
rive  title  through  him.  Therefore 
if  a  gift  is  made  to  a  n^n,  and  the 
heirs  male  of  his  body,  with  re- 
mainder to  him  and  the  heirs  feioale 
of  his  body,  and  he  dies,  leariasa 
son  and  a  daughter,  a  fine  levic^ 
by  the  son,  though  it  will  bind  his 
own  i^i'jiie,  will  not  bind  his  sifter 
or  her  issue;  for  though  she  be 
heir  to  her  brother,  and  so  privy 
in  blood  to  him,  yet  she  is  not  privy 
to  him  in  estate^  as  she  doe«  not 
claim  in,  from,  or  throuffa  bim. 
Shep.  Touch.  20.  Watk.  Com.  1^6. 
8o  if  limitations  are  made  in  faunr 
of  the  first  and  other  sons  snccfs- 
sively  in  tail,  a  fine  levied  bv  the 
elder  son  or  his  issue,  will  not  bir 
the  younger  sons,  or  their  issue,  by 
force  of  the  statutes  of  prodama- 
tions.  Each  son  has  a  distinct  in- 
tail,  and  the  younger  sons  and  tbeJ 
issue  do  not  claim  under  thes^oe 
in  tail  witli  the  person  by  whom  tbe 
fine  is  levied.  1  Prest.  Conv.  30^^. 
But  a  gift  to  a  man  in  UU  gatf"> 


amongst  tlie  most  valuable  of  the 
common  assurances  of  the  realm. 
In  this  digression  on  the  properties 
of  a  fine,  we  have  purposely  omit- 
ted to  consider  its  operation,  either 
as  an  esloppeiy  except  so  far  as  it 
may  be  said  to  be  one  to  the  issue 
in  tail  by  force    of   the  4  H.  7. 
and  32  H.  8.  or  as  a  discontmutauty 
or  lastly  in  respect  of  the  conusor's 
ttarranitf,  which  is  always  inserted 
in  it.    Tiie  virtues  of  a  fine,  in  the 
three  points  of  view  we  have  exa- 
mined it,   namely,    to  extingui>h 
dornuint  titles,  to  bar  the  issue  in 
tail,  and  to  pass  the    interests  of 
femes  covert ;  these  constitute  the 
more  ^ecmiiar  qualities,  on  account 
of  which  it  is  most  usually,  if  not 
always,  resorted    to.     As   to*  the 
three   other    effects,    it   may   be 
enough  to  observe  here,  that  they 
are  equally  incident  to  feoffments, 
or  any  other  deeds  having  warrau- 
ties  annexed.    The  distinct  consi- 
deration of  them  is  reserved  for 
another    occasion. — [Hargr.  n.    1. 
121  a.  (171).] 

[With  respect  to  the  operation 
of  a  Hue  by  a  tenant  in  tail,  it  may 
be  further  observed,  that  when  a 
person  who  has  an  estate  tail,  with 
an  immediate  reversion  in  fee, 
levies  a  fine  with  proclamations, 
the  effect  of  the  fine  will  be  to  bar 
the  estate  tail,  and  convert  the 
same  into  a  determinable  fee, 
which  will  merge  in  the  fee-simple. 
In  this  case,  the  title  depends 
partly  under  the  ownership  of  the 
estate  tail,  and  partly  under  the 
ownership  of  the  reversion  in  fee  ; 
and  the  reversion  having  bcooroe 
an  estate  in  possession,  the  posses- 
sion is  immediately  chargeable  witli 
all  incumbrances  which  afi'ected 
the  reversion  in  fee.  Hence  it  is 
considered  advisable,  that  a  tenant 
in  tail,  with  reversion  or  remainder 
in  fee  by  de««cent,  should  sufler  a 
connnon  recovery  instead  of  levy- 
ing a  fine.  1  Prest.  Conv.  14.  But 
a  title  derived  by  means  of  a  fine 
levied  by  tenant  in  tail,  with  the 
reversion  in  fee  by  dcycunt,  is, 
primtt  facie,  good  ;  and  a  purchaser 
cannot  object  to  it,  for  want  of  a 
common  reeovery;  unless  he  can 
show  that  the  reversion  in  fee  has 
been  aliened  or  incumbered.  Sper- 
iin/r  V.  TreroTy  7  Ves.  497.]— [tc/.] 

(2)  If  binding  the  parties,  or  even 
pririt*,  exeltisue  of  heirs  in  tail, 
Wiis.  the  only  eiteet  of  a  fine,  it 
would  searre  be  preferable  to  less 
solemti  agreements;  for,  without 
doubt,  the>  are  so  far  binding.  The 
most  distioguishable  properties  oi 
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-will  enable  the  eldest  son,  after  the 
death  of  the  father,  to  bar  the  in- 
tail,  80  far  as  to  exclude  his  bro- 
thers and  sisters,  and  their  issue, 
as  well  as  his  ovm  issue,  for  they 
are  privies  both  in  blood  and  estate 
t<K  the  eldest  sod,  infra,  372  a ;  but 
unless  the  intail  had  descended  on 
him  or  bis  issue,  his  brothers,  or 
other  collaterals,  would  not  have 
been  barred.  Brmistock  v.  Scovell, 
Cro.    Car.   434.     Hob.  258.   333. 
Strangers  to  a  fine  are  all  persons, 
'who  are  neither  parties  nor  privies. 
And  these,  we  have  seen,  are  also 
bound  by  a  fine,  unless  they  claim 
within  nve  years  after  proclama- 
tions made  ;  provided  they  are  nn- 
der  no  le^l  impediments,  and  have 
then  a  present  interest  in  the  estate. 
The  impediments    are    coverture, 
infancy,     imprisonment,    insanity, 
and  absence  beyond  sea :  and  per- 
sons who   are  thus  incapacitated, 
have  five  years  allowed  them  to  put 
in  their  claims  after  such  impedi- 
ments ore  removed.    Persons  also 
that  have  not  a  present,  but  a  fu- 
ture interest  only,  as  those  in  re- 
mainder or  reversion,  have   five 
years  allowed  them   to  claim    in, 
from  the  time  that  such  right  ac- 
crues, infra,  372  a ;  though,  in  the 
case  of  a  forfeiture  by  the  tenant 
for  life  levying  a  fine,  the  remain- 
der-man, or  reversioner,  may  enter 
to  avoid  the  fine,  either  within  five 
years  after  the  last  proclamation,  or 
within  five  years  after  the  death 
of  the  tenant  for  life,  3  Co.  78  b. 
lVh4dey  v.  Tancred^  Vent.  241. ;  or 
if  a  person  have  two  distipct  estates 
in  the  same  land,  as  an  estate  in  tail 
and  in  fee,  or  fur  life  and  in  fee,  he 
may  enter  to  avoid  the  fine  when 
the  latter  gives  him  a  right  to  the 
possession,   although  he  neglected 
to  claim  in  time  to  save  his  right, 
under  the  more  immediate  estate. 
Shep.  T.  34.   1  Prest.  Conv.  240. 
Bat  if  within  that  time  they  neg- 
lect to  enter  or  claim,  or,  by  the 
atatote  4  Ann.  c.  16,  if  they  do  not 
bring  an  action  to  try  the  right, 
within  one  year  after  making  such 
entry  or  claim,  and  prosecute  the 
same  with  effect,  all* persons  what- 
soever (except  tne  king,  11  Co.  74. 
1  Bl.  Com.  247.    Ante,  90.  vol.  1. 
p.  340,  341,  and  ecclesiaaticid  ccrpo- 
raiitnUf  aggre^rate  or  sole,  who  can- 
not be  iKiri'ed  by  non-claim  On  a 
line;  though  ecclesiastical  pergons 
being  sole  corporations,  as  bishops, 
parsons,  or  vicars,  Crqfi  v.  Howell^ 
Plow.  536.  or  heads  of  ecclesias- 
tical bodies,  and  officers  entitled  to 
lands  in  right  of  their  office,  may  be 
barred  b^  non-claim,  but  their  non- 
claim  will  not  affect  their  succes- 
sors, UQweV$  caUf  ibid.  376.  Mag- 


dalen College  can ^  11  Co.  78  b.  Hotr- 
lett  V.  Carp«i*er,  Ventr.311. 1  Prest. 
Conv.  235.)  are  barred  of  whatever 
right  they  may  have,   by  force  of 
the  statute  of  non-claim.   4  H.  7. 
c.  24.     But,  in  order  that  a  fme 
may  operate  by  non-claim,  it  is  ne- 
cessary that  an  estate  of  freehold 
shall  be  in  one  of  the  parties  to  the 
fine,  at  the   time    of  levying  tli& 
same ;  otherwise  it  will  be  void,  or 
voidable,  by  the  plea,  that  partes 
finis  niMl   habuerunt  tempore  finia 
levati,  3Wils.249.  Dyer,  215.  Fer^ 
mar's  case,  S  Co.  77.    A  tenant  for 
years,  (unless  he  has  previously  ac- 
cjuired  the  freehold  by  means  of  a 
reoffinent,  Hardr.  402.   2  Lev.  52. 
2  Bl.  Com.  357,  without  covin,  for 
if  he  continues  the  possession,  and 
pays  rent,   the  fine  will  be  void, 
notwithstanding  he  has  previonsly 
made  a  feoffinent,  Sotne's  case,  3  Co. 
79),  or  the  owner  of  any  chattel  in- 
terest, or  any  person  who  has  mere 
possession,  or  the  receipt  of  rent  of 
another's  tenant,  has  not  such  an 
.  estate  as  will  be  a  sufficient  founda- 
tion for  a  fine.  Ante,  323, 324.  p.  398 
—400.    Plowd.  358.    On  the  latter 
point,  the  law  is,  that  the  posses* 
sion  of  the  tenant  b  the  possession 
of  him  in  remainder  or  reversion. 
Ante,  323, 324.  p.  398—400.  Plowd. 
358.   1  Prest.  Conv.  226.     Doe,  d. 
Burrell  v.  Perkins,  3  Maul.  &S.  271. 
And  it  is  a  general  rule,  that  a  fine 
will  not  operate  as  a  bar  by  non* 
claim,  unless  the  estate  to  be  barred, 
is  previonsly  devested,  or  is  devest- 
ed  by  the  operation  of  the  fine. 
Prodger's  ease,  9  Co.  104.   Sqffyn's 
case,  5  Co.  1 23.  Hence  the  necessity 
of  adverse  possession,    that  a  fine 
may  operate  in  this  mode.    1  Prest. 
Conv.  224.  227.    But  it  is  imma- 
terial whether  tlie  freehold    is   in 
possession,  remainder,  or  reversion, 
Jenk.  Cent.  254;  and  whether  it  is 
in  the  conusor  or  conusee  (1  Prest. 
Conv.  258),  or  whether  it  has  been 

Sained  by  right  or  wrong,  or  is  un- 
cr  a  defeasible  title  (Career  v.  Bar- 
nardiston,  1  P.  Wms.  105),  is  of  no 
consequence.  It  has,  however,  been 
determined,  that  if  a  fine  be  levied 
by  a  person  in  remainder,  an  actual 
entry  is  not  necessary  to  avoid  it. 
.  Roe  V.  Power,  2  N .  R.  1.  Doe,  d. 
Truscott  V.  EUiot.  1  Sel.  Sc  B.  85. 
As  between  parties  and  privies,  a 
fine  will  be  good,  although  the  free- 
hold is  not  in  either  of  Sie  parties. 
Jenk.  Cent.  274.  Grant's  case,  1 0  Co. 
50.  Johnson  v.  Bellamy,  2  Leon.  36. 
The  doctrine  as  to  entry  to  avoid 
fines,  will  be  more  fully  considered, 
in  the  chapter  which  treats  of  the  re* 
medy  by  entry.  Post,  ch.  47.  vol.  3. 
p.  18.  n.(L).  As  to  the  different  sorts 
of  fines,  see  infra,  n.  ^B).]— [£d.] 
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262  a.  '•  Dicebaturjiiiis,  quiajinem  liiibus  imponebat  (b).**    Here 

you  may  observe  the  etymology  of  a  fine.     And  berewitfa 

— i— —  ^  ■        ■  — _— — 

(li)  Finc^  are  divided  Into  four  sorts: — 1st.  Fines  svr  cognisance  de 
droit  come  ceo,  ^c. ;  Sd.  Fines  mtr  cognizance  de  droit  tantuM ;  3d.  Floes 
mtr  concessit ;  4th.  Fiiies  twr  done  grmU  H  render, 

A  fine  nrr  cngnizanct  de  droit  come  ceo  ^*  Uade  son  done  is  id  more  ge- 
neral use,  and  is  the  best  and  sorest  kind  of  fine;  for  the  deforciant,  in 
order  to  keep  his  sopposed  covenant  vrith  the  plaintiff*,  of  conveying  him 
the  lands  in  question,  and  at  the  same  time  to  avoid  the  formality  of  an 
actual  fcoil'ment,  with  livery  of  seisin,  acknowledees  in  court  a  former 
feoffment  or  gift  in  possession,  to  have  been  made  by  h'mi  to  the  plaiBtiffT; 
80  that  it  is  ratlier  an  acknowledgment  of  auformer  conveyance  than  a 
conveyance  originally  made;  for  the  deforciant  acknowledges,  ccgisMdl, 
the  right  to  be  in  the  plaintiff*,  or  cognisec,  as  tiat  which  he  had  de  son 
done,  of  the  proper  gift  of  himself,  the  cognizor.  Tiiis  species  of  due 
has  been  called  a  feoff'ment  of  record,   ante,  10  a.  p.  sr33.     1  Salk. 

339.  3  Atk.  141 ;  bnt  this  expression  is  by  no  means  accurate,  for  there 
are  ca^es  in  which  a  feoffment  has  a  more  extensive  operation  than  a  &ie, 
see  Parkhnrst  v.  Smith,  Willes,  342.  18  Vin.  Abr.  413,  414.  IViUmm,  d. 
Hughes  V.  rhomasj  12  East.  147 ;  and,  therefore.  Sir  William  Blackatone 
has  justly  remarked,  that  it  might  with  more  accuracy  be  called  an  ac- 
knowledgment of  a  feoffment  on  record.  2  HI.  Com.  352.  This  species 
of  fine,  primA  facie,  witliout  any  words  of  limitation,  passes  a  fee*  ante, 
9  b.  vol.  1.  p.  499;  but  it  admits  of  words  of  express  limitation  for  life 
or  in  tail,  and  in  such  case  it  will  pa»s  that  estate  only  which  is  expressed 
in  the  concord,  being  the  clause  of  the  grant.    Hunt  ▼.  fioamc,  1  Salk. 

340.  Bro.  Abr.  Fine,  pi.  10.  Co.  Read.  4.  And  when  the  grant  is  con- 
fined to  that  degree  of  interest,  of  which  the  cognizor  is  owner,  no  for- 
feiture will  be  incurred,  1  Prest.  Conv.  202 ;  though  in  general,  we  have 
seen,  that  where  a  person  who  has  merely  an  estate  for  life  of  the  legml 
estate,  levies,  or  accepts,  a  fine  of  this  description,  he  will  forfeit  Ins 
estate  for  life.  Ante,  252  a.  p.  208,  209.  and  n.  (H)  ibid.  A  fine  siir  cogm- 
zanee  de  droit  come  ceo  conveys  a  clean  and  absolute  freehold,  and  gives 
the  cognizee  a  seisin  in  law,  without  any  actual  entry,  ante,  266  b.  p.  461 ; 
and  it  is  therefore  called  a  fine  executed.  2  Bl.  Com.  353.  Co.  Read.  $. 
A  rent  cannot  be  reserved  on  this  species  of  fine,  or  on  any  other  which 
is  executed ;  because,  as  tlie  cognizance  supposes  a  preceding  gifl,  the 
cognizor  cannot  reserve  to  himself  any  thing  ont  of  lands,  whereof  he 
lias  already  conveyed  away  the  absolute  property,  Bro.  Abr.  tit.  Fine, 
l»l.  30;  but  if  an  estate  for  life  only  be  conveyed  by  the  fine,  the  cog- 
nizor may  then  reserve  a  rent  with  a  clause  of  distress.  Rol.  Abr.  tit. 
Fine  (O),  pi.  10.    5  Cm.  Dig.  50. 

A  fine  snr  cognizance  de  droit  tanfum^  or  upon  acknowledgment  of  the 
right  only,  without  the  circumstance  of  a  precofling  gift  by  the  cognizor, 
is  generally  used  to  pass  a  reversionary  interest,  which  is  in  the  cognizor ; 
for  of  such  reversions  there  can  be  no  feoflfment,  or  donation  with  livery 
sopposed,  as  the  freehold  and  possession  during  the  particular  estate  is 
vested  in  a  third  person.  Moor.  6'i9,  This  species  of  fine  b  executory. 
and  passes  a  fee-simple  without  the  word  **  heirs.'*  Ante,  9  b.  toI.  1. 
p.  499.  It  is  also  used  to  surrender  the  life  estate  of  a  tenant  for  life, 
Co.  Read.  3 ;  and  is  proper  where  a  person,  who  has  an  estate  for  life, 
with  a  remote  estate  of  inheritance,  wishes  to  convey  both  estates,  10  as 
to  avoid  the  forfeiture  of  the  estate  for  life.  But  it  is  now  very  rarely 
levied,  as  all  tliese  objects  may  be  attained  by  a  fine  sur  concessU.  1  Prest. 
Conv.  2V2.  Kt  vid.  Ludlow  and  Ux,,  conusors,  Drummemd^  conntee, 
2  Taunt.  84. 

A  fine  mr  concessit,  is,  where  the  cognizor,  in  order  to  make  an  end  of 
disputes,  though  he  acknowledges  no  precedent  right  or  gift,  grants  to 
the  cognizee  an  estate  de  novo,  by  way  of  supposed  composition,  either  for 
years,  for  life,  in  tail,  or  in  fee,  2BI.  Com.  353;  and  this  may  be  done 
rcservire  a  rent,  or  the  like ;  for  it  operates  as  a  new  grant.  West.  p.  2. 
s.  66.  This  fine  is  in  frequent  use,  for  the  purpose  of  passing  the  estates 
of  married  women,  who  are  tenants  for  life,  or  for  creating  terms  for 
years,  whi(  h  are  to  bind  contingent,  or  executory  estates,  by  vray  of  esu^ 
pel.    1  Prest.  Couv.  *213. 

A  fine  sur  done,  gnmt,  et  render,  is  a  donble  fine,  comprehending  the 
fine  sur  cognizance  de  droit  come  ceo,  S^c.  and  the  fine  sur  concessU  z  and  may 
be  used  to  create  particular  limitations  of  estate:  whereas  the  fine  jar  o^f- 
nizance  de  droit  come  ceop  ^c,  conveys  nothing  but  an  absolute  estate, 
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agreeth  antiquity  (d) :  Finis  ideo  dicitur  Jinalis  concordia,  quia  (d)  Glanvil.  lib.  8. 
imponilfinem  litibus.  And  after  the  example  C^^  of  Littleton^  fol.4S5.  Fleta,Ub.6! 
it  is  good  to  search  out  the  etymology  or  right  derivation  of  f^^^^fy^ologies,  Sec. 
vrords ;  for  ignoratis  ter minis  ignoratur  et  ars,  as  hath  been  /J^.  sect,  n^^  174. 
often  observed  in  other  places.     And  the  civilians  call  this 
Judicial  concord^  transactionem  judicialem  de  re  immobili. 


194.  441.  520.  b9i. 


If  tenant  in  tail  levy  a  fine  with  proclamations  accord-  372  a. 

ing  to  the  statute^  tliis  is  a  bar  to  the  estate  tail,  but  not  a^toi^Un!e:  »- 
to  him  in  reversion  or  remainder,  if  he  maketh  bis  claim,  ci«iw*o«Aer«iiat^- 

'  '   man  or  revergioner,  if 

or  pursue  his  action,  within  five  years   after  the  estate  tail  he  §nter  within  fice 

yean  after  hit  rtghlt 
spent.  accrued. 

4  H.  7.  C.  24,  &  39  H.  8.  c.  56.    (lO  Jtep*  43.) 

(f)  If  a  gift  be  made  to  the  eldest  son,  and  to  the  heirs  (/)  DaKsoD,  t  Elic. 
of  his  body,  the  remainder  to  the  father,  and  to  the  heirs  foi.  84.*eca8edc  * 
of  his  body,  the  father  dieth,  the  eldest  son  levieth  a  fine  Fin<^»»    (3Leon.  lO.) 
Mrith  proclamations,  and  dieth  without  issue :  this  shall  bar 
*the  second  son,  for  the  remainder  descended  to  the  eldest*  *372b. 

If  tenant  in  tail  be  disseised,  or  have  a  right  of  action,  and  TemmiintailheiHgdit' 
the  tenant  of  the  land  levy  a  fine  with  proclamations,  and  five  ^"action,  'afine^y^he 
years  pass,  the  right  of  the  estate  tail  is  barred.  tenant  of  the  landy 

if  *r       f  o  qfterjive  years,  bars 

the  right  ^  the  estate  tail, 
(Ante,  liCTb.  9  Rep.  104.  Plowd.  374  a.  375  a.  Crp.Eliz.  896.  Noy.  46. 
Dyer  3  b.  133  a.) 

Recovery  (c),  recuperaiio,  cometh  of  the  verb  rect(ptfrare,  154  a. 

i.  e.  ad  rem  per  injuriam  extortam  sive  detetitam  per  senten-  ^l^^^r.*^^^"^ 

of  inheritance,  or  at  least  of  freehold.  Salk.  340.  In  this  fine  the  cog- 
nizee  renders  or  grants  back  to  the  cognizor  some  other  estate  in  the  lands. 
*i  Bl.  Com.  3d3.  And  it  has  the  like  operation  as  a  feofiment  and  re- 
enfeoffment  Ante,  12  b.  p.  171.  n.  (iei).  Bnt  tiiis  species  of  fine  has 
fallen  into  disuse. 

Fines  are  also  distingnished  into  fines  at  the  common  law,  and  fines  mth 
vroclamations.  A  fine  at  the  common  law,  that  is,  without  proclamations, 
is  no  bar  to  the  issue  in  tail,  or  by  non-claim.  But  in  respect  of  its  ope- 
ration as  a  conveyance,  it  has  the  same  effect  as  a  fine  with  proclamations^ 
and  it  will  create  a  discontinuance  when  levied  by  a  tenant  in  tail  in  pos- 
session. Hunt  V.  Bourne,  1  Salk.  Sll.  Bnt  no  entry  is  necessary  to  avoid 
this  fine.  Jenkins  v.  Prichard,  IVils.  45.  Fines  with  proclamations,  are 
fines  at  the  common  law  with  the  addition  of  proclamations  made,  in 
pursuance  of  the  statutes  4  M.  7.  c.  24.  apd  3t  H.  8.  c.  36 :  the  object  of 
which  proclamations  is,  1st.  To  protect  a  defective  title  from  dormant 
claims,  by  means  of  non-claim  on  the  fifie  -,  9dly.  To  bar  the  issue  in  tail 
when  the  fine  is  levied  by  tenant  in  tail,  i  Prest.  Conv.  ^214.  As  to  entry 
to  avoid  fines  levied  with  proclamations,  see  post.  Chap.  47.  The  {general 
objects  to  which  fines  are  directed,  have  been  already  explained.  See  ante, 
p.  606.  n.  (1).— [Ed.] 

(C)  A  common  recovery  i^  in  some  respects  sjmilar  to  a  fine;  for  as  a 
^ififi  is  the  compromise  of  a  fictitious  suit,  so  a  recovery  is  a  fictitious  suit 
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tiam  judicis    restituL      And    recvperatio  in  the  commoa 
law,  is  all  one  with  evictio  in  the  civil  law,  which  is  ah' 


brought  against  the  tenant  of  the  freehold,  and  carried  on  to  judement. 
3  Bl.  Cow.  367.  Shep.  Tooch.  37.  A  common  recovery  f^enerally  coa> 
flifitsof  t^o  parts  perfectly  distinct: — 1st.  Of  the  recovery,  TThich  aasvraes 
all  the  forms  of  a  real  action,  and  is  founded  on  the  snppo»ition  of  an  ad. 
verse  claim ;  and  2dly.  Of  the  recovery  deed,  which  is,  in  form  at  least, 
partly  a  preparatory  step  to  suflcring  the  recover^-,  and  partly  a  declara* 
tion  of  the  uses  of  the  recovery  when  suffered.  Notwithstacdipf;  the  re^ 
covery  assumes  the  form  of  a  real  action,  it  u  considered  merely  as  a 
common  assurance,  and  tlic  courts  take  notice  of  it  as  such.  See  PeUmm'i 
ease,  1  Co.  14  b.  t  Bl.  Com.  358,  359  Pig.  Rec.  56.  1  Prest.  Conr.  ft. 
The  person  against  whom  the\«rit  is  brought  is  called  the  ienami ;  the 
person  suing  the  writ  is  called  the  dematuUmi,  as  he  claims  or  demaDds 
the  premises  as  his  right  and  inheritance,  alleging  that  the  tenant  bad  dis> 
seised  him,  or  at  least  had  come  in  under  the  disseisor,  or  in  the  put, 
'I'he  tenant  then  calls  on  the  remainder-man,  or  the  person  under  whoa 
he  claims,  to  warrant  his  title,  wliich  4s  denominated  vonchinje:  the  per- 
son, who  is  thence  called  tlie  vouchee.  The  vouchee  cither  vouches  over, 
or  makes  default.  On  default  made,  judgment  is  given  that  the  demand* 
ant  recover  against  the  tenant,  and  that  the  tenant  recover  afraia>t  the 
vouchee  or  warrantor,  and  so  on,  which  is  called  the  recovery  im  ra/ar,  or 
recom pence,  and  is  always  supposed  to  go  as  the  lands  would  have  gone  if 
they  had  not  been  recovered;  though,  indeed,  this  recompence  is  merely 
nominal,  and  the  judgment  to  recover  in  value  is  mere  form.  When  the 
precipe  is  brought  immediately  against  tlie  tenant  in  tail,  it  only  ban 
him  of  tlie  estates  of  which  he  is  then  actually  seised.  TaiUtmmCs  cum, 
12  Ed.  4.  14.  Pig.  Rec.  9.  Bro.  Abr.  Tail,  32.  It  is,  therefore,  Dsaal 
for  him  to  convey  an  estate  of  freehold  to  another  person,  that  the  pre- 
cipe may  be  brought  against  such  person  (who  is  called  the  lewm/  £q  Ike 
fnra'cipe)y  and  tliat  such  person  may  vouch  the  tenant  in  tail;  for  if  the 
tenant  in  tail  comes  in  as  vouchee,  it  bars  every  latent  right  and  interest 
which  he  may  have  in  the  lands.  If  the  pnecipe  be  brought  immediately 
against  tlie  tenant  in  tail,  and  he  vouch  over  tlie  coromou  vouchee,  it  is 
called  a  recovery  with  single  vuchtr,  see  Feai*n.  Po>t.  Works,  p.  336 ;  if 
against  the  tenant  of  the  freehold,  and  he  vouch  over  the  tenant  in  tail, 
and  the  tenant  in  tail  vouch  over  the  common  vouchee,  it  is  called  a  re- 
covery with  double  voucher ;  and  so  on,  according  to  the  number  of  per« 
sons  vouched.  And  when  an  intail  is  to  be  barred,  it  is  always  proper, 
for  the  reasons  before  mentioned,  to  sulfer  a  recovery  with  a  double 
voucher.  Watk.  Con  v.  134.  Such  a  recovery,  in  which  the  tenant  in 
tail  is  vouched,  and  is  vouched  over,  will  not  only  bar  an  actual  estate 
tail,  of  vfrhich  he  is  seised,  but  it  will  bar  all  estates-tail  which  have  been 
devested,  discontinued,  or  previously  aliened.  Salk.  .571.  Brook.  Tail, 
pi.  3^.  And  it  may  bar  several  estates-tail,  or  the  ri^ht  to  several  estates- 
tail,  by  one  and  the  same  operation.    Buxton  v.  Lerer,  Cro.  £liz.  :^)$. 

1  Ves.  253.  It  will  also  bar  all  remainders  and  reversions  expectant 
thereon,  even  though  the  estate- tail  has  been  previously  barred  by  a  tine 
"with  proclamations  levied  by  the  tenant  in  tail.    Sheffield  v.  Ratciifc^ 

2  Kol.  Rep.  418.  And  the  better  opinion  seems  to  be,  that  a  recovery 
suffered  by  the  issue  in  tail  after  the  death  of  the  ancestor,  and  after  a 
fine  with  proclamations  levied  by  the  ancestor,  which  has  effectually  bar- 
red the  estate-tail,  will  bar  all  remainders  and  reversions,  which  are,  or 
were  expectant  on  the  estate-tail.  Feam.  Post.  Works,  44!f.  1  Prest 
Conv.  126.    1  Prest.  Abst.  394,395. 

With  respect  to  the  effect  of  a  recovery,  it  may  be  further  observed, 
that  the  recoveror,  generally  speaking,  gains  a  clear  and  absolute  fee 
in  the  premises  recovered.  But  where  the  person  by  whom  the  estate 
tail  was  created,  had  a  deterir.inable  or  defeasible  fee,  the  recovery  can* 
not  do  more  than  acquire  the  ownership  for  the  whole  of  that  determinable 
or  qualified  fee.  l  Prest.  Conv.  141.  And  when  a  tenant  of  a  remote 
estate-tail  sntfers  a  common  recovery,  in  which  he  is  vouched,  and  vouches 
over,  the  effect  of  this  recovery  wiU  be  merely  to  bar  his  own  cstate^tail, 
end  the  remainders  and  reversions  expectant  thereon,  (S  Co.  6.  8  T.  K. 
10),  and  all  conditions  and  collateral  lunitations  annexea  to  his  estate:  it 
will  not  affect  prior  estates  tail,  or  any  otiier  prior  estates.  Smith  v. 
Clifford,  1  T.  R.  738.    And  the  fee  acquired  by  such  recoveiy  may  be 
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cujus  rei  in  causam   alterius  abducta  per  judicem  acqxd- 
sitio. 


barred  by  a  recovery  afterwards  saflTered  bv  the  tenant  of  a  prior  estate- 
tail.  1  Prest.  A  bat.  394.  So  when  the  intail  is  of  a  nnbjcct  which 
has  a  limited  daration,  as  a  rent-K^harge,  created  de  wnoy  and' limited  for 
an  estate-tail,  without  any  remainders  over,  the  recovery  of  tenant  in 
tail  cannot  enlarcre  the  estate  beyond  the  period  prescribed  for  its  dvni« 
tion.  1  Prest.  Conv.  140.  Ante,  vol.  1.  p.  448.  n.  (F).  It  is  also  ob« 
acrvable,  that  the  estate  recovered  is  not  subject  to  any  charges  bat  to 
those  of  the  recovcree.  Hence  it  Is  preferable,  in  some  cases,  to  a  fine, 
as  a  fine  lets  in  the  incumbrances  of  the  ancestors  as  well  as  those  of  the 
cognizors.  Watk.  154.  Ante,  p.  610.  n.  (l).  On  the  other  hand,  a 
fine  is,  in  some  instances,  preferable  to  a  recovery,  as  the  former  operates 
as  an  estoppel  by  the  statute,  where  a  recovery  would  not  estop.  Pig. 
Rec.  39.  34.  65.  S  Cru.  ?7l.  Plowd.  515.  Ante,  p.  610.  d.  (2).  Bat 
no  tenant  in  tail  can,  by  suffering  a  common  recovery,  bar  any  charges 
which  are  an  incumbrance  on  bis  own  estate,  nor  any  estates  derived  out 
of  his  own  esiate-tail.  On  the  contrary,  he  may  give  stability  to  these 
estates  and  charges,  by  suffering  a  common  recovery.    Goodrighi  v.  Meud^ 

3  Burr.  1703.    StapUton  v.  Stapilton,  1  Atk.  t.    1  Prest.  Con  v.  142. 
With  respect  to  the  persons  who  may  suffer  recoveries.— A  recovery 

may  be  suHered  by  a  tenant  in  fee-simple,  in  order  to  strengthen  the  title, 
'Watk.  135 ;  but  it  will  not  bar  an  executory  devise  or  springing  use  an- 
nexed to  that  estate,-  Pells  v.  Brown,  Cro.  Jac.  590.  Palm.  131.  j^  Feam. 
Ex.  Dev.  66.  69.  Pig.  Rec.  134:  though  a  recovery  by  tenant  in  tail  will 
bar  an  executory  devise  or  springing  use  annexed  to  his  estate.  Pagt  v. 
Haywurdj  t  8alk.  570.  1  Prest.  Conv.  3.  So  a  feme  covert  may  convey 
lier  freehold  and  inheritance  by  suffering  a  recovery ;  and  no  fine  is  ne» 
cessary  on  a^'count  of  coverture,  when  a  recovery  is  suffered,  i  Prest. 
Conv.  34.  The  husband  has  the  freehold  in  right  of  his  wife,  and  he 
alone  may  convey  the  freehold  to  make  a  good  tenant  to  the  praecipe, 
2  Rol.  Abr.  394.  pi.  4.  Rolnnstm  v.  Cummingy  Cas.  Temp.  Talb.  114. 
Atk.  473 ;  but  the  wife  will  not  be  barred  unless  she  is  vouched,  i  Prest. 
Conv.  56.  Where  the  wife  has  the  freehold  by  way  of  separate  estate, 
she  is  to  be  confiidered  as  a  feme  sole,  and  alone  is  competent  to  make  a 
good  tenant  of  the  freehold.  1  Prest.  Conv.  34.  S6.  A  recovery,  wilk 
the  concurrence  of  the  freeholder,  may  be  suffered  by  a  tenant  in  tail, 
either  in  possession,  reversion,  or  remainder,  S  Rol.  Abr. 394;  or  by  a 
person  who  has  the  riglU  of  an  estate-tail  once  vested,  and  which  has  been 
devested  or  discontinued,  MaxwelTs  case,  t  Plowd.  8  b.  3  Co.  6.  Sheffield 
V.  Rateliffe,  Hob.  334.  Lincoln  College  case,  3  Co.  3U  b ;  or,  as  before  ob« 
served,  by  the  heir  in  tail,  after  the  estate- tail  has  been  barred  by  fine, 
or  the  heirs  are  bound  by  warranty.  Supra,  p.  614.  Barton  v.  Leaver^ 
Cro.  Eliz.  388.  But  a  person  who  has  a  contingent  or  executory  interest  in 
tail,  as  under  an  executory  devise,  or  a  springing  or  shifting  use,  cannot 
suffer  a  common  recovery  with  effect,  so  as  to  bar  either  his  own  interest 
(except  by  way  of  estoppel),  or  the  issue  in  tail,  or  those  in  remainder 
or  reversion :  nor  can  the  issue  in  tail  snffer  a  common  recovery  with 
effect  in  the  life-time  of  the  ancestor.    Apprise  v.  Apprise,  l  Keb.  391. 

1  Prest.  Conv.  142.  1  Prest.  Abst.  395.  The  alienee  of  a  tenant  in  tail,  or 
the  assignee  of  the  crown,  claiming  the  estate  of  a  tenant  in  tail  under  an 
attainder  for  treason,  cannot,  in  any  case,  bar  the  estate-tail  or  the  re- 
mainders, by  suffering  a  common  recovery.  Hob.  359.  And  the  right  of 
suffering  a  common  recovery  is  a  privilege  personal  to  the  donee  in  tail, 
and  his  hetr  in  tail,  when  heir :  therefore  a  corruption  of  the  inheritable 
blood  of  the  issue,  by  the  attainder  of  their  ancestor  for  treason,  will 
preclude  their  right  to  suffer  a  common  recovery  so  as  to  bar  the  re- 
mainders. Jenk.  Cent  251.  Hob.  545.  And  attiiinder  of  tenant  in  tail 
creates  a  disability  to  suffer  a  common  recovery,  Barton*s  case,  S  Rol.  Abr. 
394.  Jenk.  Cent.  250;  though  between  the  crime  and  attainder,  it  should 
seem,  that  a  common  recovery  may  be  suffered.    Stevens  v.  tViwning, 

2  Wils.  219.  1  Prest.  Conv.  140.  But  a  recovery  suffered  by  a  tenant 
in  tail,  being  an  alitn,  will  bar  the  remainders  expectant  on  his  estate. 

4  Leon.  84.  It  may  be  further  observed,  that  a  recovery  will  be  good 
only  for  that  portion  of  estate  which  is  vested  in  the  tenant  in  tail  who 
is  vouched.  Thus,  when  several  persons  are  tenants  in  common,  or  joint- 
tenants  in  tail,  and  one  of  them  is  vouched,  the  recovery  will  be  good 
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372  b.  (g)  And  of  common  recoTeries  there  be  two  90118,  viz.  one 

(g)  Vid  devant  sect.    ^^^^  *  single  voucher,  and  another  with  a  double  voucber^ 

690.    Vid.  Lib.  3.  ,  — 

^^1'^' jJfnF^a^^^'^  ®"*y  ^^^  ^»  »'»*«;  <>''  »f  several  are  ▼onched,  the  recovery  wUl  be  f;ood 

iS     I'lw  \    f  i^«  ^"^y  ^^^  ^^^'^^  respective  shares.    1  Prcst.  Codv.  143.    And  the  recovery 

n^-.i.  I'ul  ^  ^  f^^'^  *<"•  a  particular  share  must  be  with  the  concurreoce  of  tfao 

capei  s  CTO.    l^D.  «.  p^„^„  ^1,^  ^^^  ^ljg  freehold  of  that  ideniical  share.    Ibid.  144.     It  U  alio 

TiK^*  ftj'  I?"  II'  observable,  that  a  common  recovery  cannot  besuiferetl  by  a  tenant  in  tail 
TiK  to   ri  i;  »^*«»'  possibility.  Ibid ;  nor  by  a  tenant  in  tail  of  the  kini's  gia,  wbercoT 

tf-^i  o  ;  ;  ,  *^e  remainder  or  reversion  is  in  the  king,  stat.  34  &  35  H.  8.  c.  «0.  Infra, 
^rr  rPo  t  w  *^  ^^^  "^ »  °®''  ^y  *  "^omnn  tenant  in  tail  ex  proriaione  wrt,  except  vrilb  the 
case.    ^I'ostj  333  z*)    concurrence  of  the  issue  in  tail,  or  person  in  remainder,  see  stmt.  11  H.  7. 

C.  20 ;  which  statute  extends  to  equitable  as  well  as  lee;al  estates  (C^Xt^ati 
V.  Jackson^  ^  Vem.  489.),  but  not  to  copyhold  lands  (Harrmgioa  t.  Smulk^ 
f  Sid.  41.  73.  Gilb.  Ten.  iBl.  4  Mod.  46.),  nor  does  it  extend  to  pro- 
*hibit  a  woman  tenant  in  tail  ex  prop,  viri,  from  suffering  a  reeovery 
jointly  with  her  husband  (Kirkautn  v.  Thomptony  Cro.  Jac  474.),  or  with 
the  issue  in  tail  {MackwiUiam*^  case,  Hob.  332.  3  Co.  59.),  unless  the  title 
of  such  issue  is  defeated  by  the  birth  of  a  more  immediate  heir  in  taiL 
3  Co,  60.  Et  vid.  Post,  Chap.  50.  Of  Discontinuance.  And  by  stat. 
14  £liz.  c.  8.  no  tenant  for  life  can  suffer  a  recovery  so  as  to  bind  tiiem 
in  remainder  or  reversion ;  unless  the  same  is  made  with  the  concnr- 
rence  of  the  remainder-man  in  tail.  Salk.  571.  Infra,  36ta.  As  a  cantioa 
against  any  prejudice  to  the  tenant  for  life,  from  concurring  with  the 
tenant  in  tail  in  a  recovery,  the  clause  called  the  one  hundred  thouaaBd 
pound  clause  has  been  adopted :  by  which  clause,  a  condition  ia  an- 
nexed to  the  estate  conveyed  to  the  tenant  to  the  writ  of  entry,  stipo- 
lating  that  the  estate  should  be  void,  unless  that  sum  should  be  paid 
within  a  given  time  (being  a  period  after *the  recovery  is  intended  to  be 
completed );  and  by  the  operation  of  this  condition,  the  tenant  for  liie 
will  be  restored  to  his  former  estate,  unaffected  by  any  of  the  incnai- 
hrances  of  the  tenant  in  tail.  '  The  recovery  will  also  remain  in  force, 
since  it  is  sufficient  that  there  be  a  tenant  to  the  writ  of  entry  at  the  time 
of  suffering  the  recovery,  though  that  seisin  be  afterwards  defeated  by  a 
condition,  or  for  any  other  reason.  3  Prest.  ConT.438,  439.  In  aU  re- 
coveries it  is  absolutely  necessary  that  the  recoveree,  or  tenant  to  the 
prascipe,  should  be  actually  seised  of  the  freehold.  Pig.  Rec.  fS,  Post. 
vol. 3.  p.  6.'  n.  (E);  and  this  roust  be  the  immediate  freehold;  for  if 
A.  be  tenant  for  life,  remainder  to  B.  for  life,  in  tail,  or  in  fee,  thoagh  B. 
has  an  estaeof  freehold,  yet  A.  having  the  immediate  freehold,  or  the 
person  who  claims  under  his  conveyance,  is  the  person  that  must  (to  bar 
the  estate  tail,  Sic.)  be  named  tenant  in  the  proceedings.  Pig.  37.  Smtitk^ 
d.  Dormer  v.  Parkhurtt,  3  Atk.  135.  2  Stra.  llOdl  1  Prest.  Gout.  48. 
But  by  stat.  14  Geo.  t.  c.  20,  it  is  enacted,  that  though  the  legal  freehold 
be  vested  in  lessees  for  lives,  yet  those  who  are  entiUed  to  the  next  free* 
bold  estate  in  remainder  or  reversion  may  make  a  good  tenant  to  the 
praecipe :  this  act,  however,  does  not  extend  to  persons  who  have  estates 
of  freehold,  by  act  of  law,  as  tenants  by  the  curtesy,  or  in  dower ;  or  to 

Sersons  having  estates  for  life  under  marriage  settlements,  wills,  <&c.  or 
y  any  other  means  than  leases  at  reserved  rents,  l  Prest.  Conv.  69.     The 
same  statute  also  enacts,  that  though  the  deed  or  fine  which  createa  the 
tenant  to  the  pnecipe  he  subsequent  to  the  judgment  of  recovery,  yet,  if 
it  shall  appear  to  be  levied  or  executed  in  the  same  term,  the  recovery 
shall  be  valid  in  law,  Lm'd  Say  and  Sel^s  case,   10  Mod.  43.  Goodrigkt  v. 
•K^^)  9  Dow.  250,  S51 ;  and  that,  thongh  the  recovery  itself  do  not  ap- 
pear to  be  entered,  or  be  not  regularly  entered,  on  record,  yet  the  deed 
to  muke  a  tenant  to  the  prsctpe,  and  declare  the  uses  of  the  recovej^^ 
shall,  after  a  possefision  ot  twenty  vear8,be  sufficient  evidence,  on  belaif 
of  a  purchaser  for  valuable  consideration,  that  such  recovery  was  duly 
suffered.    Bat  s»noh  presumption  may  be  rebutted  by  the  pnMuction  eJT 
deeds  which  shew  a  defect  of  title  under  the  recovery,  by  proving  that 
tjfiere  was  not  a  good  tenant  to  the  writ  of  entry,    Keene,  d.  Earl  of  PvrtS" 
mouth  V.  Earl  of  Effingham^  Stra.  1367.    Goodtitle,  d.  Bridges  v.  Duke  of 
Chandos,  t  Burr.  1971.    The  «tat.  14  Geo«  2.  c.  St%  also  provides,  that 
every  recovvTy  shall,  after  the  expiration  of  twenty  years  from  the  time 
of  the  2»ut^'erinir  thereof,  be  dc<>mea  good  and  valid,  if  it  a|ipears,  npon 
the  face  of  such  recovery,  that  there  was  a  teuant  to  the  wnt,  and  if  the 
persons  joining  in  such  recovery  had  a  sufficient  estate  and  power  to  suffer 
the  same,  notwithstanding  the  deed  or  deeds  for  makiBg  the  tenant  to  sncli 
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and  that  is  more  common  and  more  safe :  there  may  be  more 
Touchers  over  (d). 

If  a  recovery  be  had  against  tenant  for  life  without  con-  3628. 

sent  or  covin,  though  it  be  without  title,  and  execution  be  ^^ cmmnonreeQven, 

had,  and  tenant  for  life  dieth,  the  reversion  or  remainder  is  *  A**-  s.    5  E.  s. 

.  .  .  Entre  Cong.  4«. 

discontinued,  so  as  he  in  the  reversion  or  remainder  cannot  Lib.  i.  fol.  i.%  16. 

enter;  but  if  such  a  recovery  be  had  by  agreement  and  covin  ^^  \6^aep?8b.) 
between  the  demandant  and  the  tenant  for  life,  then,  as  hath  f,^^^  356  a.) 

-.  .      ,       Common  recovery  b§ 

been  said,  it  is  a  forfeiture  of  the  estate  for  life,  and  be  m  the  tenmufor  Ufe^  mohmt 
reversion  or  remainder  may  enter  for  the  forfeiture.     So  it  is  ^  rtJmAnLrz  ^"** 
if  the  tenant  for  life  suffer  a  common  recovery  at  this  day,  it    . 
is  a  forfeiture  of  his  estate ;  for  a  common  recovery  is  a  com- 
mon conveyance  or  assurance,  whereof  the  law  taketh  know- 
ledge. 

Since  Littleton  wrote,  there  were  two  statutes  (h)  made  (A)  53  H.  8.  cap.  au. 
for  preservation  of  remainders  and  reversions  expectant  upon  (Sectors.   lORiBb 
any  manner  of  estate  for  life ;  the  one  in  32  H.  8.,  the  other  ^^') 
in  14  Eliz. :  but  32  H.  8.  extended  not  to  recoveries,  when 
tenant  for  life  came  in  as  vouchee,  8cc.  and  therefore  that  act 
is  repealed  by  14  Eliz.  and  full  remedy  provided  for  preser- 
iration  of  the  entry  of  them  in  reversion  or  remainder.     But 
the  statute  of  14  Eliz.  extendeth  not  to  any  recovery,  unless 
it  be  by  agreement  or  covin, 

SecocTdlyjO'^if  there  be  tenant  for  life,  remainder  m  tail,  uenBastoacamrnKm 
the  reversion  or  remainder  in  fee,  if  tenant  for  life  be  im-  ^^^^ktke^con^ 
pleaded  by  agreement,  and  he  vouch  tenant  in  tail,  and  he  f^^ce  of  tenmiim 
vouch  over  the  common  vouchee,  this  shall  bar  the  reversion  (j)  Lib.  3.  fol.  60,  ei. 
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^vrrit  should  be  lost,  or  not  appear.  And  where  a  lease  and  release  were 
made  to  create  a  tenant  to  the  praecipe  in  a  recovery,  and  the  lease  was 
lost,  it  was  held  to  be  a  case  to  trhich  the  relief  given  by  this  statute  ap« 
plies.  Holmes  v.  Ailsbie,  1  Mad.  Rep.  5dt.  But  this  act  does  not  extend 
to  any  case  in  which  the  deeds  making  tiie  tenant  are  produced :  so  that 
if  the  deeds  are  produced,  they  may  defeat  the  operation  of  a  recovery, 
which  otherwise  would  have  been  presumed  to  have  been  good.  1  Prest. 
Conv.  85.  Lastlv,  although  a  recovery  witliout  a  good  tenant  to  the  writ 
of  entry  is  voidable  by  the  issue  in  tail  and  those  in  remainder  or  rever« 
f>ion ;  yet  as  against  the  tenant  in  tail  who  suffered  the  same,  it  operate! 
as  a  conveyance,  and  will  be  good  against  him  by  estoppel.  Marquess  qf 
Winchester's  case^  S  Co.  3  b.  Owen  and  Morgan's  ease,  3  Co.  5.  Ldnccln 
CoUtge  case,  3  Co.  59.  Juord  Say  and  Sek's  case^  10  Mod.  40.  So  a  re- 
covery suffered  by  tenant  in  fee  operates  as  a  conveyance,  and  will  be 
good  against  him  and  his  heirs,  though  there  was  no  good  teuant  to  the 
writ  of  entry.  Webb  v.  Nect,  Hill.  Cro.  Eliz.  21.  SheUei/s  case,  1  Co.  96, 
Pig.  Rec.  37.  1  Prest.  Conv.  86.  With  respect  to  equitable  recoveries, 
see  ante,  p.  599.  n.  (C)  \  and  as  to  deeds  to  lead,  and  deeds  to  declare  the 
uses  of  fines  and  recoveries,  see  ante,  p.  583.  n.  (B). — [EdJ] 
(D)  See  supra,  n.  (C).    Doe,  d.  Greatly  v.  Nelson,  2  Taunt.  59.— [£d.] 
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or  remainder  in  fee,  although  he  in  the  retrersiOD  or  remainder 
did  never  assent  to  the  recovery ;  because  it  was  not  the  in- 
tent of  the  act  to  extend  to*8uch  a  recovery,  in  which  a  te- 

Cmamemrecweryhy      nant  in  tail  was  vouched;  for  he  hath  power  by  coramoo  re> 
tfwnil  tM  ttiil  iu  P08U8'  *^  i^  a*    it  •  « 

mtm,  ismbm-toMll  rt-   ^^^^Hf  *'  "C  were  in  possession,  to  cut  off  all  reversions  and 
Mtadcra  owl  rrwr-       remainders.     And  so  if  tenant  for  life  had  surrendered  to  him 

in  remainder  in  tail,  he  might  have  barred  the  remainders  and 

reversions  expectant  upon  his  estate. 


Thirdly,  where  the  proviso  of  that  act  speaketh  of  an 
sent  of  record  by  him  in  reversion  or  remainder,  it  is  to  be 
understood,  that  such  assent  must  appear  upon  the  same  re- 
cord, either  upon  a  voucher,  aid  prier,  receit,  or  the  like ; 
for  it  cannot  appear  of  record,  unless  it  be  done  in  course 

(f  Rol.  Abr.  25.146.)  ^^  '^^  ^^  ^^^  hy  any  extrajudicial  entry,  or  by  memorav 

dum. 


372  b. 

mrni  to  thi  estate  taiL 

(k)  13  E.  4.  9.  Tal- 
lamm's  case. 


(k)  A  common  recovery  with  a  voucher  over,  and  a  judg- 
ment to  recover  in  value,  was  a  bar  of  the  estate  tail  when 
Littleton  wrote. 


Secu$asto  a  common         0)  ^^  ^^  ^^%  ^^^  made  a  gift  in  tail,  and  the  donee  had 
rtf4:ot?cry  (or^iie^  6y       suffered  a  commou  recovery,  this  should  have  barred  the 

tenani  in  tail  of  the  ...  . 

^^'fif^y  therever-     estate  tail  in  Littleton's  time,  but  not  the  reversion  or  re- 

oion  or  remainder  being         -i-ii-  *.        -e         i^         j  »ji-j 

in  the  crown.  maiuder  in  the  king.     And  so  if  such  a  donee  had  levied  a 

(i)  58  H.  8.  Taile.       fin^  ^jj|,  proclamations  after  the  statute  of  4  H.  ?••  this  bad 

Br.  41.     Pi.  Com.  ^  .         i     . 

fol.  555.    S9H.  8.       barred   the  estate  tail,  although   the   reversion  was  in  the 

Dier  53, 

(mj  54  H.  8.  cap.  30.   ^^^  i^)'    (^)  ^^^  ^^"^^  Littleton  wrote,  a  common  reco* 

very  had  against  tenant  in  tail  of  the  king's  gift,  or  such  a 
fine  levied  by  him,  the  reversion  continuing  in  the  crowo,  b 
no  bar  to  the  estate  tail  by  the  statute  of  34  H.  8.  And 
where  the  words  of  the  statute  be  (whereof  the  reversion  or 
remainder  at  the  time  of  such  recovery  had,  shall  be  in  the 
king),  these  ten  things  are  to  be  observed  upon  the  construc- 
tion of  that  act  (4). 


(5)  "  89  H.  8.  Dy.  33.  accord, 
tail  barred,  but  not  discontinued, 
because  the  reversion  is  in  the 
kin^ :  so  note  the  issue  is  barred  by 
4  H.  7.  Hob.  383.  for  33  H.  8. 
cap.  36.  was  not  tlicn  made.  Note 
also,  that  3S  H.  8.  cap.  36.  excepts 
tenant  in  tail  by  gift  of  the  king.*' 
Lord  Nott.  M.SS. 

[See  aoL  p.6a7,608.  o.  1.]— [£d.] 


(4)  «*  NotOy  34  H.  8.  is  not  of 
force  in  Ireland,  therefore  the  know- 
ledge of  the  common  law  in  tke!« 
points  is  necessary  there. — B.  be- 
ing tenant  in  tail  by  gift  of  king 
H.  8.  of  the  manor  of  T.  an.  14  Elix. 
contracted  with  A.  to  convey  ii  to 
him  and  his  heirs  in  consideratim 
of  a  sum  of  money,  and  the  man- 
ner of  aasorance  was  this :  Qoeca 
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first,  that  the  estate  tail  must  be  created  by  a  king,  and  not  Cmn^trueium  of 
by  any  subject^  albeit  the  king  be  his  heir  to  the  reversion; 


£iiz.  in  May  14  Eliz.  grants  her 
revenion  to  C.  and  D.  and  their 
beirs;  Jnne  14  Eliz.  B.  suffers  a 
recovery  to  the  use  of  C.  and  D. 
And  their  heirs;  and  in  the  same 
term  B.  and  A.  levy  a  fine  of  T.  to 
C.  and  D.  which  they  grant)  and 
render  to  A.;  and  afterwards,  in 
the  same  term,  reconvey  the  rever- 
sion by  fine,  &c.  to  Qneen  Eliz.  And 
now  whether  this  estate  to  A.  was 
a  gift  in  tail  ex  provinone  from  the 
queen,  within  the  statute  of  34  H.  8. 
c.  to.  was  the  ouestion  between  E. 
heir  of  the  body  of  A.  and  F.  who 
cfaiimed  by  the  fine  levied  by  the 
father  of  the  said  E.  whose  daogh* 
ter  he  had  married;  and  it  was  held 
by  Berkeley  that  it  was  not,  1st. 
because  the  grant  of  the  reversion 
to  C.  expresses  no  intent  of  the 
qneen  to  create  an  estate  tail  to  A. : 
2d.  when  the  estate  tail  of  B.  was 
docked  by  the  recovery,  and  upon 
the  fine  levied  C.  rendered  the  tail 
to  A.  he  might  have  rendered  the 
fee-simple  if  he  had  willed ;  and  he 
"Was  the  donor  of  the  estate  tail, 
not  the  queen,  except  of  the  rever- 
sion afterwards    reconveyed:   3d. 
this  reversion  reconveyed  was  not 
in  the  queen  her  original  reversion, 
hot  a  new  reversion  expectant  open 
the  tail  of  A.  (for  the  former  tail 
was  docked)  wherefore  A.  cannot 
bar  the  reversion  in  the  queen,  but 
he  may  bar  his  own  issue  notwith- 
standing 34  H.  8. :  4tli.  because  al- 
tliongh  gift  in  tail  by  a  subject  may 
be  a  provision  of  the  king  within 
the  statute,  nevertheless  the  intent 
aliould  appear,   which  is  not  the 
case  here.    Hales  made  two  ques- 
tions.    I.  What  shall  be  said  a  pro- 
vision by  the  king  within  this  sta- 
tate,  and  this  is  a  question  of  law. 
II.  Whetlier  this  shall  be  said  to  be 
such  a  provision,  which  is  matter  of 
iact.    To  the  first  it  seems,  that  if 
the  queen  be  merely  instrumental 
in  procuring  an  estate  tail  to  be  set- 
tled, but  that  the  estate  itself  does 
not  proceed  either  from  the  charge, 
or  from  the  bountv  of  the  crown  as 
a  reward  for  service,  it  is  no  pro- 
vision within  this  statute;  and  there- 
fore it  is  to  be  seen,  if  in  this  case 
the  intail  was  upon  contract  be- 
tween subject  and  subject,  and  if 
the  queen  were  merely  instrumen- 
tal to  perfect  the  conveyance  and 
save  her  own  reversion,  which  is 
the  second  question,  and  a  ouestion 
of  fact.    To  the  second,  that  tiiis 
is  not  such  a  provision,  there  are 
these  presumptions  :    1st.  Nothing 
appears  of  record  that  such  provi- 


sion was  intended,  which  by  Coke 
is  here  held  to  be  necessary  (but 
Hales  doubted  hereof).  2d.  No 
land,  money,  or  other  considera- 
tion, moved  the  queen  to  procure 
B.  to  grant  this  estate  tail  to  A.  3d. 
It  does  not  appear  that  the  qneen 
took  notice  of  any  service  done  by 
A.  or  of  any  favour  intended  by  her 
to  him.  4th.  If  the  queen  Itad  in- 
tended a  provision  within  tlie  sta- 
tute, she  mij^ht  have  caused  C.  to 
convey  the  fee- simple  first  to  her- 
self, and  then  have  granted  to  A. 
in  tail.  5th.  If  it  was  intended  that 
A.  shonld  have  an  intail,  which 
should  not  be  a  provision  within 
tlie  statute,  no  one  can  contrive 
any  other  way  than  this  to  efiect  it. 
6th.  It  appears  that  A.  was  to  pur- 
chase, and  that  the  queen  should 
not  be  prejudiced,  nor  any  other 
person,  which  U  effected. — Nota,  At 
the  common  law,  if  the  king  grant 
lands  in  fee-simple  conditional,  it 
was  doubted  if  donee  post  prolem 
nucitatam  might  have  aliened  to  bar 
his  issue,  Riley,  438.  Supra,  19  b. 
but  clearly  not  to  bar  possibility  of 
reverter  in  the  king ;  no,  not  though 
the  alienation  were  with  warranty 
collateral,  anless  assets  descended 
to  the  king.  Ante,  19  b.  and  370. 
in  margine.  Sed  unde  alienation  with- 
out warranty  or  assets  bars  subject 
donor,  4  H.  6.  Rot.  Pari.  n.  51. 
Commons  petition  that  feofiees  who 
buy  lands  of  the  king,  tenant  in 
tail  may  enjoy  them  against  tlie  kin^. 
Resp.  Ic  roy  s'avisera. — Note  also 
after  Westm.  ^.  and  before  34  H.  8. 
recovery  or  fine  barred  tlie  tail  of 
gift  by  the  king,  not  the  i-cvcrsion 
to  the'  king ;  so  that  by  tiie  wisdom 
of  the  common  law,  where  the  king 
raised  the  family,  a  kind  of  perpe- 
tuity was  intended  ;  for  every  man 
was  discouraged  to  purchase  from 
the  donee,  for  no  act  of  his  could 
bar  the  king's  reversion  or  posjiibi- 
lity  of  reverter,  which  w  as  a  good 
way  to  preserve  the  memory  of  the 
king's  bounty.  When  this  would 
not  do,  upon  the  dissolution  of  mo- 
nasteries, the  crown  having  much 
land  to  bestow,  bogan  now  to  pro- 
vide by  34  H.  8.  that  no  alienation 
should  bar  the  intail;  for  there 
needed  no  law  for  the  reversion, 
and  uo  ether  vvay  could  preserve 
the  memory,  Hic. :  and  yet  this  is 
often  eluded  by  a  temporary  grant 
of  the  reversion  by  the  king,  and 
a  reconveyance,  &c.*' — Lord  Nott* 
JVIS8. 
[Sec  infra,  n.  (F.)]— [£d.] 


A^  OF   AlIENATIOir  BOOK  IT. 

for  the  preamble  speaks  of  gifts  made  to  subjects,  and  Done 
can  have  subjects  but  the  king.  And  also  in  the  preamble  it 
is  said  (for  service  done  to  the  kings  of  the  realm),  and  the 

WTiiiutS^is.  inter  body  of  the  act  referreth  to  the  preamble.     rn)And  there- 

Bivelv  &  Ashton  re-    /.        -r  •       ,  -  t 

•oWed  in  the  Court  of  fore  if  the  duke  of  Lancaster  had  made  a  gift  in  tail,  and  the 

reversion  descended  to  the  king,  yet  was  not  that  estate  tait 

restrained  by  that  statute ;  and  so  of  the  like  (s). 

I^b.  t.  fol.  15  Sc  16.  Secondly^  if  the  king  grant  over  the  reversion,  tlien  a  reco- 
very suffered  will  bar  the  state  tail,  because  the  king  bad  no 
reversion  at  the  time  of  the  recovery  (f). 

Lib.  8.  fbl.77,  78.  Thirdly,  if  the  king  make  a  gift  in  tail,  the  remainder  m 

the  Lord  Stafford's       .  -i  ...  •       •    *  •!    i        •      .i.  •       •     .• 

case,    (i  RoL  Abr.     ^^f  ^^  gmui  the  reversion  m  tail,  keeping  the  reversion  in  the 

^^')  crown,  a  recovery  against  tenant  in  tail  in  possession  shall 

neither  bar  the  estate  tail  in  possession  by  the  express  pur- 
view of  the  statute,  nor  by  consequence  the  state  in  remain- 
der or  reversion ;  for  that  the  reversion  or  remainder  cannol 
be  barred,  but  where  the  estate  tail  in  possession  b  barred* 

Lib.  s.  fol.  15, 16.  Fourthly,  if  a  subject  make  a  gift  in  tail,  the  remainder  lo 

Lib.  f.  fol.  5f.*  ^^^  ^^^6  ^^  f^^f  albeit  the  words  of  the  statute  be,  (whereof 

Cbolmieye's  case.        ^^  reversion  or  remainder  of  the  same,  &c.),  yet  seeing  the 

estate  in  tail  viras  not  created  by  a  king,  as  hath  been  said^  tha 
estate  tail  may  be  barred  by  a  common  recoveiy  (c). 

xsV^tCrt^^)^'      Fifthly,  if  Prince  Henry,  son  of  Heniy  the  seventh,  had 

(E)  So  it  has  been  determined,  that  no  estate  tail  i^ranted  by  the 
crown  win  fall  nnder  the  protection  of  these  statutes,  nnless  the  grant  ai^ 
pears  to  have  been  made  as  a  reward  for  services.  Perkimt  v.  ScweO, 
1  Bl.  Rep.  654.    4  Bnrr.  22<^3.^£d.] 

(F)  Forroerlv  it  was  nsoal  for  persons  who  were  seised  of  estates  tail 
of  the  gift  of  the  crown,  to  procure  the  consent  of  the  crown  tu  alienate 
them,  which  was  commonly  effected  in  this  manner;  the  crown  conTr%* 
ed  the  reversion  to  a  subject,  either  in  trust  for  itself,  or  for  the  tenant 
in  tail,  by  which  means  a  fine  or  recovery  was  a  gobd  bar  of  tbe  estate 
tail,  according  to  tbe  role  here  laid  down  by  Lord  Coke,  Ewl  of  Ckett^r* 
JUld's  casiy  Hard.  409,  snpra,  n.  (4).  p.  619;  but  at  this  day  the  crown 
cannot  alien  the  reversion  or  remainder  in  fee  by  any  other  mesna  thaa 
an  act  of  parliament.  5  Cru.  Dig.  496.  Ante,  p.  604, 605.  n.  (A).  Infra, 
B.rG).— CEd.] 

(G)  So  where  William,  Earl  of  Perby,  conveyed  lands  to  trustees,  to 
the  intent  that  they  should  convey  the  same  to  Queen  Elisabeth,  her 
heirs  and  successors,  that  tlie  Earl  of  Derby  micht  accept  of  a  imnt 
from  the  crovm  of  the  same  lands,  to  him  and  the  heirs  male  of  his  body, 
leaving  the  ultimate  reversion  in  the  crown,  which  was  accordingly  done: 
it  was  determined  that  this  estate  tail  was  not  within  tbe  protection  af 
these  statutes,  it  being  a  fraudulent  contrivance  to  create  a  pcrpetidty. 
Johtmn  V.  Earl  qf  Dtrby,  ii  Mod.  304.    S  Show.  104.^[£d.] 
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made  a  gift  in  tail,  the  remainder  to  Henry  the  seventh  in 
fee,  which  remainder  by  the  death  of  Henry  the  seventh  had 
descended  to  Henry  the  eighth,  so  as  he  had  the  remainder 
by  descent ;  yet  might  tenant  in  Uil^  for  the  cause  aforesaid, 
bar  the  estate  tail  by  a  common  recovery. 

Sixthly,  the  word  (remaindar)  in  the  statute  b  no  vam  lib.  t*  fol.  16*  Wise* 
^'ord ;  for  the  words  of  ihe  preamble  be,  the  kmg  hath  given 
or  granted,  or  otherwise  provided  to  his  servants  and  subjects. 
The  word  (reversion)  in  the  body  of  the  act,  hath  reference  to 
these  words  (given  or  granted) ;  and  (remainder)  hath  refer- 
ence to  these  words  (otherwise  provided).  As  if  the  king  in 
consideration  of  money,  or  of  assurance  of  land,  or  for  other 
consideration  by  way  of  provision,  procure  a  subject  by  deed 
indented  and  inrolled,  to  make  a  gift  in  tail  to  one  of  his  ser- 
vants and  subjects  for  recompence  of  service,  or  other  consi- 
deration, the  remainder  to  the  king  in  fee,  and  all  this  appear 
of  record ;  this  is  a  good  provision  within  the  statute,  and  the 
tenant  in  tail  cannot  by  a  cdmmon  recovery  bar  the  estate 
taiL  So  it  is,  if  the  reminder  be  limited  to  the  king  in  tail; 
but  if  the  remainder  be  limited  to  the  king  for  years,  or  for 
life,  that  is  no  such  remainder  as  it  is  intended  by  the  statute, 
because  it  is  no  remainder  of  continuance,  as  it  ought  to 
be,  as  it  appeareth  by  the  preamble ;  and  it  ought  to  have 
nome  affinity  with  a  reversion,  wherewith  it  is  joined* 

• 
Seventhly,  where  a  common  recovery  cannot  bar  the  st^te 
tail  by  force  of  the  said  statute,  there  a  fine  levied  in  fee,  ii^ 
tail,  for  lives,  or  years,  with  proclamations  according  to  the 
statutes,  shall  not  bar  the  state  tail,  or  the  issue  in  tail,  where 
the  reversion  or  ^remainder  is  in  the  king,  as  is  aforesaid,  by  *d73  a. 

reason  of  these  words  in  the  said  act  (the  said  recovery,  or  So  resolved  Pmc*. 

•  •  ••!  i.  ■Ill  tr       t   ^^  Eliz*  Rot,  1645. 

any  other  thing  or  things  hereafter  to  be  bad,  done,  or  suffered  in  NoUey's  case,  ia 

•     .•1.1  .    '.t     Comippai  Baaco. 

by  or  agamst  any  such  tenant  m  tail  to  the  contrary  notwith- 
standing), which  words  include  a  fine  levied  by  such  a  donee^ 
and  restraineth  the  same. 

Eighthly,  but  where  a  common  recovery  shall  bar  the  estate        (a  Rep.  n.) 
tail,  notwithstanding  that  statute,  there  a  fine  with  proclama- 
tions shall  bar  the  same  also. 
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£liz.  595.    Sid.  166* 
4  I^on.  40.    Moor, 


Ninthly,  where  the  said  latter  words  of  die  statute  be  (had, 
done,  or  suffered  by  or  against  any  such  tenant  in  tail),  tbe 
sense  and  construction  is,  where  tenant  in  tail  is  party  or 
privy  to  the  act,  be  it  by  doing  or  suffering  that  which  should 
work  the  bar,  and  not  by  mere  permission,  he  being  a  straiK 
ger  to  the  act  (5). 


9e  fiolden  TriD.  As  if  tenant  in  tail  of  the  gift  of  the  king,  tbe  revernoo 

S9  Eliz.    Rot.  1914.     ^     ^1       ,  •  .      -^    •      j-       •     j  1    .1        ••       -         1 

fnter  Stratford  &  Do-  ^^  ^^  '^^^^S  expeclant,  is  disseised,  and  tbe  disseisor  levy  a 

so  if  a  collateral  ancestor  of  the  donee  release  with  war- 
ranty, and  the  donee  suffer  the  warranty  to  descend  without 
any  entry  made  in  the  life  of  the  ancestor,  this  shall  bind  tbe 
(Hob.  3S9.  9  RoU  tenant  in  tail,  because  he  is  not  party  or  privy  to  any  act, 
''  either  done  or  suffered  by  or  against  him. 


Tenthly,  albeit  the  preamble  of  the  statute  extend  only  to 
gifts  in  tail  made  by  the  kings  of  England  before  the  act 
(viz.  had  given  and  granted,  &c.),  and  the  body  of  the  act  re- 
ferreth  to  the  preamble  (viz.  that  no  such  feigned  recovery 
hereafter  to  be  had  against  such  tenant  in  tail),  so  as  this 
word  (such)  may  seem  to  couple  the  body  and  the  preamble 
together ;  yet  in  this  case  (such)  shall  be  takeu  for  such  in 

(5)  "  11  Car.  Cro.  obiter  in  TVyaVs 
€asey  tenant  in  tail,  reveriiion  to  the 
king,  is  disseised,  entry  of  the  issue 
is  barred ;  which  perhaps  is  so  here, 
because  in  both  cases  the  tail  is  not 
barred.*'— Lord  Nott.  MSS. 

(6)  "It  seems  to  some  that  the 
case  of  Stratford  and  Dorer  above 
qnoted  is  not  law  ;  for  in  ^  Rep.  11. 
ilagd.  Coll,  cwte,  it  is  adjudged, 
that  the  fine  does  not  bar  the  col- 
lege, not  being  parties,  because  the 
13  Eliz.  makes  void  all  acts  which 
it  suffers,  and  such  sufferance  ex- 
tends to  the  act  in  which  they  are. 
not  parties,  by  Sir  Orl.B.— And.Sir 
F.Moore,  467.  reports  the  same  case: 
and  there  by  Walmsley  it  is  said, 
that  tliis  issue  is  only  bound  in  the 
time  the  fine  is  levied,  but  no  other 
issue,  and  this  by  34  H.  8. ;  hence  it 
■eems,  that  Sir  F.  Moore  or  Lord 
Coke  have  mis  reported  the  case^ 
for  they  are  contrary  to  each  other. 
Mote, Mr.  Palmer  told  Hen.  Finch, 
afterwards  Lord  Nottingham  and 
chancellor,  that  he  attended  Walter, 
chief  baroui  upon  a  referencei  and 


that  Walter  denied  tiie  above 
and  said,  that  the  roll  was  comtrm^ 
and  the  judgment  there  contra  to 
this  report,  and  that  he  and  Palmer 
went  to  the  house  of  Lord  Coke, 
then  living,  and  shewed  him  the  roU 
contra  to  his  report  in  this  place, 
and  tliat  he  acknowledged  it,  awi 
said,  that  he  trusted  to  Serjcaat 
Bridgman's  report :  whence  it  ap- 
pears, that  Sir  F.  Moore's  report 
is  the  better,  and  there  he  reportt 
it  to  have  been,  39  £Us.  Ko.  1914.'' 
—Lord  Nott.  MSS. 

[The  case  of  Simtf'M'd  ▼.  I>wfr 
is  reported  in  1  Cro.  595.  613,  bfit 
no  judgment  was  given  on  tlie  abovt 
point;  and  Justice  Walmsley  oti* 
served,  that  if  such  a  doctrine  were 
admitted,  it  would  be  a  comoMm 
mischief,  for  then  tenants  in  tail  of 
the  gift  of  tbe  crown  might  gel 
tliemselves  disseised,  in  which  caae 
a  tine  levied  by  tbe  disseisor,  we«Id 
bar  the  issue.  See  i  Sid.  166.  1  KoL 
Bep.  171.  5  Cm.  Die.  494^  495.}^ 
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equal  mischief,  or  in  like  case ;  and  by  divers  parts  of  the 
act  it  appeareth,  that  the  makers  of  the  act  intended  to  extend 
it  to  future  gifts ;  and  so  is  the  law  taken  at  this  day  without 
question  (h). 

A  recovery  in  a  writ  of  right  against  tenant  in  tail  without  Recovery  nffered  fry 
a  voucher,  is  no  bar  of  any  gift  in  tail  (i).  *^^Xl!!^St, 

estnie  tiu. 
If  tenant  in  tail,  the  remainder  over  in  fee,  cesse,  and  the  25s. '  a  H.  6.  55.   ' 
lord  recover  in  a  resfartV,  this  shall  not  bar  the.  estate  tail,  V\^'h^'  a^\^'^ 
for  the  issue  shall  recover  in  a  formedon :  neither  were  either  F.  N.  B.  134 b.    PL 
of  these  bars  when  Lattleton  wrote.  95.    F«N.B«  28 JL 

<H)  At  these  statotes  deprive  tenants  in  tail  of  the  gift  of  the  crown  of 
all  power  of  alienation,  the  judges  have  constmed  them  strictly ;  and 
it  is  observable,  that  an  estate  tail  of  this  kind  is  now  the  only  perpetuity 
'Which  can  possibly  be  created.  5  Cm.  Dig.  495.  No  alteration  in  the 
limitations  of  an  estate  tail,  whereof  the  reversion  continues  in  the  crown, 
■will  enable  the  tenant  in  tail  to  bar  his  Issne  or  the  reversion.  Murrey  v. 
EytoH  «md  Price f  T.  Raym.  260.  Polle^f.  491.  2  Show.  104.  Sir  T. 
Jones,  237.  And  even  at  common  law,  by  the  prerogative  of  the  crown, 
a  reversion  or  remainder  in  the  crown,  either  in  fee  or  in  tail,  cannot  be 
barred  by  common  recovery,  Serjeant's  case,  2  Rol.  Abr.  59S.  Hob.  339  ; 
though  the  recovery  will  operate  so  far  as  to  convert  the  estate  tail  intoa 
base  or  determinable  fee,  and'  bar  the  issue.  Neule  v.  Wilding^  1  Wils. 
1275).  The  only  mode  of  acquiring  a  good  title  to  an  estate  tail  whereof 
the  reversion  is  in  the  crown,  Is,  by  an  act  of  parliament,  enacting  tliat 
the  reversion  shall  be  divested  out  of  the  crown,  and  vested  either  m  the 
tenant  in  tail^  or  in  some  other  private  person,  by  which  means  it  will  be- 
come barrable  by  a  recovery.  See  5  Cnu  Dig.  603.  Stat.  30  Geo.  3.  c.  51. 
-H;Ed.] 

(I)  That  a  recovery  suffered  by  tenant  in  tail,  by  his  own  default^ 
or  l]^  confession,  will  not  bar  the  estate  tail,  see  ace.  post,  sect.  688. 
360  b.  361  a.  and  b.  and  the  note  to  fol.  354  b.  post,  Chap.  52 ;  so  that 
it  is  not  only  necessary  tliat  there  sliall  be  a  voucher,  but  it  is  also 
material  to  the  recovery,  and  essential  to  its  operation  as  against  the 
issue  and  persons  in  remainder,  that  the  tenant  in  tail  shall  vouch 
some  person  to  warranty,  and  have  judgment  to  recover  in  value,  so 
that  there  may  be  a  reoompence  to  descend  in  the  same  line  as  the 
estate  tail  would  have  descended.  1  Prest.  Conv.  119.  But  to  convey 
an  estate,  or  to  operate  by  estoppel,  a  voucher  is  not  essential :  or  if  there 
is  a  voucher,  it  is  not  necessary  that  there  shall  be  a  voucher  over,  so  as 
to  give  title  to  a  recompence  in  value.  Ibid.  A  common  recovery  may, 
at  the  «ame  time,  have  two  objects,  one  to  bar  an  estate  tail,  ^l^c.  the 
other  to  pass  an  estate,  as  the  jointure  of  a  married  woman,  or  to  bar  a 
right  as  a  title  of  dower,  or  to  extinguish  a  collateral  estate  as  a  Fent- 
charge ;  and  though  it  may  be  void  as  against  the  issue,  for  want  of  re- 
gular voucher,  it  may  be  good  as  a  conveyance,  or  release,  &c, ;  and  it 
mav  also,  and  at  the  same,  time  be  good,  as  against  tlie  estate  tail.  Sec, 
and  also  as  a  conveyance,  release,  Arc.  though  the  recompence  belongs 
wholly  to  the  estate  tail,  and  no  benefit  from  the  voucher  is  derived  by 
the  otlier  persons.  Ibid.  120.  Emve  v.  5jioir,  Plow.  514.  Pig.  Rec.  35* 
^[£d.] 
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59  a.  1> 

hynartnier  (a)  J9RACT0N,  lib.  4.  fol.  209.  speaking  of  customaiy 

9tJK^cZyhoidert^teg,  tenants,  saith,  Dare  autem  non  possunt  tenementa  sua,  nee  ex 
(«)  Bract,  lib.  4.  fol.  caiisd  donatiotiis  ad  alios  tramferre  non  magis  quam  villam 

S09.  &  lib.  f .  cap.  8.  .  •»./•»»  »-» 

ac.  14  H.4  34.  purt;  et  undest  transferre  deheaiUj  resttiuant  •ea  domino  t» 

mrcuiUmaryfreehMs.  iallivo,  et  ipsi  ea  tradant  aliis  in  villejiagium  tenenda(k\ 
*59  b.  But  although  it  be  incident  to  the  estate  of  a  copjbold  to  pasi^ 

ffi)  Coram  ^^S^        as  our  author  (Sect.  74.)  saith,  by  surrenders,  (b)  yet  so 
■ulpb.  Huntingfield'8   forcible  is  custom,  that  by  it  a  freehold  and  inheritance  may 

si^'  11  H.  4.  83.^°^  ^^  P^*^  ^y  surrender  (1)  (without  the  leave  of  the  lord)  a 

fer  Thoming* 

(1)  M.  9  Jac.  C.  B.  D.  5.  D.  D.  abort  but  most  excellent  treatise  ob 

Wilde  w^A  Francis.  A^uiged  accord-  the  sabject,  in  which  the  learned 

inglyy  and  ihe  admittance  u  tenen*  author  traces  the  origin  of  lacids 

*  dum,  but  not  ad  voluntatem  domtni.  held    in    this   peculiar   way,   and 

Hal.  MSS. — Vid.  ace.  ante,  49  a.  proves,  by  the  most  dear  and 
and  note  6,  there  (Ante,  p.  355.  forcible  ai^iments,  that,  tfaon^ 
n.  (54)- )»  and  also  the  books  cited  in  tliese  tenures  in  some  respects  r«. 
Blackst.LawTr.Bvp.ed.v.  I.p.l44.  oemble  freeholds,  they  are  in  irgik 
From  these  authorities  it  appears,  nothing  more  than  a  mjxrur  kind 
that  estates  held  hy  copy  of  court-rollj  of  copyhold.  Soon  after  the  pob- 
bnt  not  ol  the  wiU  of  the  lord^  have  lication  of  this  treatise,  tbe  doc- 
been  deemed /r^eAoU  estates  as  well  trine  inserted  in  it  received 


by  others  as  by  Lord  Coke,  and  in  firmation  fromanactof  partiunent, 

order  to  distinguish  them  from  the  declaring,  that  no  person  holding 

ordinary  kind  have  been  denomi-  by  copy  ^  eowrt-roU  sbotiid  be  eati- 

nated  customary  freeholds.    In  con-  tied  to  vote  at  the  election  of  knigfati 

sequence  of  tbe  prevalence  of  this  of  the  shire.    See  Blackst.  ILaw  Tr. 
notion,  a  considerable  number  of    '  Bvo.  ed.  v.  1.  p.  105.  and  31  G.  S. 

such  tenants  some  few  years  ago  c.  14.— [Hargr.  n.  i.  59  b.  (400).] 
claimed  a  right  of  voting  as  free^  [As  to  customary  freeholds,  see 

holders  at  the  election  of  knights  of  ante,  vol.  1.  p.  658.  n.  (£),  and  the 

the  shire.    This  gave  occasion  to  a  books  there  cited.]— [£d.] 

(A)  We  have  seen,  that  copyholders  being  mere  tenants  at  win,  cas' 
not  alien  their  estates  by  feonment,  or  other  assurance  at  common  law ; 
but  by  the  custom  of  all  manors  in  which  this  kind  of  property  is  to  be 
found,  every  copyholder  has  a  power  of  transferring  his  estate  to  acy 
other  person,  by  surrendering  or  yielding  it  up  to  the  lord  of  the  manor,  id 
trust  that  he  may  grant  it  out  again  to  the  person  named  in  the  surrender, 
which  is  therefore  called  an  fdienation  by  custom.  Ante,  58  b.  red.  i. 
p.  66$.  The  manner  in  which  a  copyhold  is  surrendered,  is  tfaos  :  tbe 
tenant,  eitlier  in  person  or  by  attorney,  surrenders  his  estate  to  the  lord,  or 
to  his  steward,  or  to  certain  tenants,  according  as  the  custom  is,  in  tm»c 
to  be  again  granted  bv  him,  or  them,  to  such  persons,  and  for  sach  uses, 
as  are  mentioned  in  the  surrender.  This  surrender  must  be  presented  by 
the  jury,  or  homage  of  the  manor,  and  found  by  them  upon  their  oadis, 
and  then  the  lord  grants  the  land  to  the  person  named  In  the  surrender,  to 
hold  by  the  ancient  rent  and  customary  services,  and  thereopon  admiti 
him  tenant  to  the  copyhold  by  the  delivery  of  a  rod,  a  gloVe,  or  tbe  like. 
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liis  courts  ^d  he  delivered  over  by  the  bailiff  to  the  feoffee, 
accQrc(ing  to  the  form  of  .ibe  deed,  to  be  inroUed  in  the  court 
or  the  like. 

AND  such  a  tenant  (by  copy)  may  not  alien  his  land  by   LITTLETON. 
deed,  for  then  the  lord  may  enter  as  into  a  thing  forfeited    [Sect.  74. 58  b.] 
unto  him.     But  if  he  will  alien  his  land  to  another,  it  be-    ^^  ^*'  ^'''"  ^'^ 
hoveth  him  after  the  custom  to  surrender  the  tenements  in 
court,  S^c.  into  the  hands  of  the  lord,  to  the  use  of  him  that 
shall  have  the  estate,  in  this  form,  or. to  this  effect* 

A.  of  B.  cometh  into  this  court,  and  surrendereth  in  the  Form  nf  the  numnderi 
same  court  a  mease,  isc.  into  the  hands  of  the  lord,  to  the 
use  <f  C.  of  D.  and  his  heirs,  or  the  heirs  issuing  of  his 
hody,  or  for  term  of  life,  &c.     And  upon  that  cometh  the 
aforesaid  C.  of  D.  and  taketh  of  the  lord  in  the  same  court  the 
aforesaid  mease,  ftr.,   To  have  and  to  hold  to  him  and  to  his 
heirs,  or  to  him  and  to  his  heirs  issuing  of  his  body,  or  to 
him  for  term  of  life,  at  the  lord^s  mil,  after  Hie  custom  of 
the  manor,  to  do  and  yield  therefore  the  rents,  services,  and 
customs  thereof  before  due  and  accustomed,  S^c.  and  giveth  the 
lord  for  a  fine,  6^c.  (For  the  ngnification  of  this  word  (finis),      [Coke,  59  b.J 
Tide  Sect.  174.  182.  194.  441.)  and  makethunto  the  lord 

his  fealty,  S^c.  (a) 

'"  1 1  III.  ^»i^— II  ,  .11 .— — ^^^...^     ,1 

in  the  name  of  corporal  seUin  of  the  lands  and  tenements.  5  Cm.  Diff« 
533,  5:W.  2  Bl.  Com.  366,  1  Watk.  Cop\h.  52.  This  mode  of  aliena- 
tion  theicfore  consists  of  three  parts,  flip  ftnrrender,  the  presentment, 
and  tlic  admittance ;  ^-bich  will  be  severally  considered  m  the  conrse  of 
this  chapter — [Ed."] 

(B)  A  surrender  is  defined  to  be,  the  yielding  np  of  an  estate  by  the 
tenant  to  the  lord,  either  as  a  relinquishment  or  resignation  of  snch 
estate,  or  as  the  moans  of  conveying  or  transferring  it  to  another,  l  Watk. 
Copy.  53.  Lord  Coke,  in  Another  work,  says,  tluit  the  word  amrenderlB 
rocabulum  nrtis,  and  therefore  where  a  snrrcnder  is  necessary,  if  this 
word  be  wanting,  all  other  words  used  in  ordinary  conye3^ces  are 
insufficient  to  convey  a  copyhold  estate.  Cop.  s.  39;  but  it  shonld 
ftcem  from  other  books,  that  any  words  manifesting  such  intention,  whe- 
ther they  arc  spoken  in  court,  or  out  of  court,  before  a  person  who  is 
authorized  to  tal^e  a. surrender  out  of  court,  (see  Watk.  Oilb.  Ten.  ^7$, 
274. 4.50),  will  operate  as  a  surrender,  provided  it  be  not  prejudicial  to 
the  righu  of  third  persons.  1  Watk.  Cop.  54.  57.  Gilb.  Ten.  259. 311. 
Zinzvn  t.  T<i/f?MuA,  Sir  T.  Jones  Rep.  14^.  But  the  words  must  be  ex- 
pressive of  an  actual  and  immediate  relinquishment  of  the  premises,  for 
if  he  only  says  he  is  content  to  surrender,  or  the  like,  it  will  not  amount 
to  a  surrender  in  law.  Calth.  58.  Gilb.  Ten.  S52.  So  it  is  if  a  copy- 
holder covenant  to  surrender,  Zinzon  ▼.  Talmash,  2  Show.  131 ;  thonni 
the  covenant  be  presented  by  the  homage.  The  King  v.  The  Lard  nf  Su 
Manor  qf  Hendony  2  T.  R.  484.  A  copyhold  may  be  surrendered  by  im*  .. 
plication ;  as  if  a  copyholder  in  fee  comes  into  court,  and  accepts  a  new  v  '^ 
ropy,  to  himself  for  life,  remainder  to  his  wife  for  life,  remainder  to  bis 
Boa  for  life,  this  amounts  to  a  surrender  to  the  use  of  himself  for  life,  S^c, 
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59  b.  «I/ifo  the  hands  o/  the  loTdJ"     Dommm  mantm,   the 

^^^  '^^  *'^-       Ityrd  of  H  manor,  is  described  CO  by  Flela  as  he  ought  to  be, 

(c)  Fleto^  lib.  %  cap,         ■  ^  77 

*4  &  71.  t  Waifc.  Cop.  58  ;  but  the  xevertiofi  conUnues  in  bim  (Glib.  Tern.  *54% 

for  had  an  actual  norrendcr  been  made,  no  more  wonld  have  passed  Oaa 
im)ttld  hare  «itisfied  the  twea  dcclai«d  (Watk.Oilb,  Tcn,450),  «d  w 
further  gnirenders  shall  be  implied  than  is  requisite  tfl  give  effect  to  ite 
new  uses  or  estates.    1  Watk.  Cop.  58. 

With  respect  to  what  may  be  wirrcndercil,  it  is  obserrabie,  mat 
nothing  can  properly  be  surrendered  but  a  le^l  estote ;  it  i«  not  how- 
ever necessary  that  such  legal  eitote  alKnild  be  in  possession,  it  k  ma- 
ficient  if  it  be  vested ;  and  tlierefore  an  estate  in  remainder  or  reveruM 
may  be  •nrrendered.    5  Cra.  Dig.  538.    So  the  reversioner  fcein^  «  rf 
his  old  estate  (9  Co.  107  a),   or  a  remainder-man  on  admission  «  *« 
particular  tenant,  rasty  surrender  that  reversion  or  remainder  to  anottier, 
without  a  personal  admittance  of  themselves.    Oyppoi  ▼-  Anmejp,  Cw. 
Elia.  504.  Colchin  v.  CoUhin,  3  Leon.  «39.  Ibid.  66^.  Birftar  v.  U^hi/^i, 
3  Leon. «».  Hegger  ▼.  FeUtom,  4  Leon.  111.    8o  the  heir  of  a  rewrwaer 
or  remainderman  may  surrender  before  his  own  adm;tUnce  on  satisfyiM 
the  lord  for  his  fine.    Gyppen  v.  Baaaey,  snpra.    But  the  «urrenderee  « 
a  reversion  or  remainder,  cannot  properly  surrender  before  his  own  ad- 
mission, be  having  never  been  accepted  as  a  tenant,  1  Watk.  Cop.  59, 
60 :  nor  can  a  person,  wlio  has  only  an  equity,  or  right,  or  antiwnty,  so- 
render,  but  such  equitable  interest  may  be  assigned  or  devised  {Hmwlan 
T.  Letg*,  1  Atk.  388.    Matey  v.  Siaoner,  Ibid.  389.      Tafiua  ▼.  P«^e, 
2  Ibid.  38.    t'orv-fi<tt«oii,3lbid.r3.    itf/ien  v.  Pcnilim,  I  Ves.  1«1.    GiU- 
MA  v.  Lord  Montfori,  Ibid.  490.     Roe  v.  Love,  I  H.  BI.  461),  and   snA 
power  may  be  exercised  {Holder,  d.  Sbc2y«tf  v.  Prttion, «  WUs.  400X  withr 
out  a  surrender;  nor  can  a  person,  who  has  a  mere  possibility,  surrender  ai 
«n  heir  in  the  life-time  of  Ws  ancestor,  for  a  surrender  Shall  noc  operait 
as  an  estoppel,  Goodtitle  v.  Afori«,  3  T.  R.  365.    Doe,  d.  Jbboit  v.  CmHimg, 
6  T.  R.  63.    Morse  v.  Faulkner,  1  Anstr.  11 ;  nor  can  a  surrenderee  before 
bis  own  admittance  surrender  to  tiie  nse  of  another;  thongb,  it  secas^ 
that  if  the  lord  accept  the  surrender  of  the  cestui  que  trust,  it  may  be  aa 
implied  adnission  on  the  first  surrender.    Sec  Watk.  Giib.Tcn.  165.  ^jl 
28L  457.    1  Watk.  Cop.  61.    Rents  also,  we  have  seen,  cannot  propetlr 
be  annrendered.    Ante,  vol.  1.  p.  662.  n.  (L). 

With  regard  to  the  persons  by  whom  surrenders  may  be  made;— •!!  per- 
tons  who  are  capable  of  conveying  their  estates  by  any  comaaon  tew 
assaranee,  are  eapaUe  of  making  a  surrender.  But  if  an  bifiuit  make  a 
aurrender,  he  may  enter  at  full  age  without  suit,  though  the  sarrcoderet 
be  admitted,  Gooleo  v.  Grave,  Moor.  597.  Bullock  v.  Dibler,  Popli«  59. 
Kuighl  and  Footman,  1  Leon.  95 ;  though  an  infant  may  be  ordered  by  the 
court  of  chancery  to  surrender  a  copyhold  which  he  has  as  trustee  or 
mortgagee.  Doe,  d.  Hamum  ▼.  Morgan,  7  T.  R.  103.  NayUr  ▼.  ^rsdi; 
2  Cba.  Rep.  392.  So  by  the  general  custom  {Smitkaon  v.  Ctige,  Cro.  Jar. 
Sf6),  a  husband  and  wife  may  surrender  the  wife's  copyhold,  provided 
the  wife  is  privately  examined  by  the  steward,  (Gilb.  Ten.  ^7.  5lt. 
Compion  v.  ColHnton,  1  H.  Bl.  334),  or  by  a  person  deputed  by  &t 
■tcward,  to  take  such  surrender  and  examination.  Burden  and  Foster, 
1  Leon.  289.  Burdett'o  case,  Cro.  £Uz.  4d.  And  by  special  custom  sach 
surrender  and  examination  will  be  good,  tboogfa  taken  out  of  court  before 
two  tenants  of  the  manor,  Erish  v.  Rives,  Cro.  Eliz.  717 ;  or  though  the 
f&me  covert  be  an  infant.    1  H.  BI.  3i5.    Bnt  a  custom  for  a '-■' 


woman  to  surrender  her  copyiiold  land<i,  without  the  assent  of  her  bus* 
band,  is  void.  Stephens,  d.  f^tse  v.  Tyrrell,  2  WUs.  1.  Where  a  copjboid 
U  settled  on  a  woman  for  her  own  separate  use,  in  such  case  she  may  sar* 
render  it  without  her  husband.    Compton  v.  CoUinson,  2  Bro.  C.  C.  377. 


Y,  ,  Ambl.  628.     Cumyton  v.  CoUinson,  supra.     And  if  the  Ltts- 

band  be  present  at  such  Mirronder,  it  will  be  sufficient  proof  of  iui 
as»scnt.  Taylor  v.  fhilUikt,  supra.  So,  if  the  hnsband  and  w  il'e  agree  is 
live  separate,  and  ttie  hut iiand  thereupon  covenants  that  the  wife  slaD 
Uierefore  enjoy  to  her  own  use  her  real  estates,  &c.  after  such  covecont 
her  surrender  shsdl  be  taken  to  be  witli  his  assent,  Compion  r.  CoUowos, 
supra;  and  by  custom  such  a  surrender  is  good*    Moor.  is»3.  2  Bro.  C^  C 
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in  these  words.     In  omnibus  autem  et  supra  omnia  decet 

^uemlibet  dominum  verbis  esse  veracem,  et  in  operibusjideiem, 

JDeum  et  justitiam  amantem,  fraudem  et  peccatum  odientem^ 

voJufUariosque,  malevolos,  et  injuriosos  contemnentemf  et  apud 

proximos  pietatem  vultumque  motibilem  et  pkfmm^  ipsius 

enim  interest  potius  consilio  quam  viribus  uti^  propriove  ar-  ^ 

biirio.     Non  conjustibet  voluntarii  juvenis  menestralli,  vel 

adidatoris,  sed  jurisperitorum  virorum  Jidelium  et  hones- 

torum^  et  in  pluribus  expertorum,  consilio  debet  favere.   Qui 

bene  sibi  vu/t  disponere  et  familia  sua,  scire  veram  execu- 

iionem  ierrarum  suarum  necessarium  erit,  ut  perinde  stiat 

guantitatem  suarum  facultatum  et  Jineni  annuarum  expensa- 

rum.    And  the  residue  is  fit  for  every  lord  of  a  mauor  to 

know  and  follow,  which  were  too  long  here  to  be  recited ; 

only  his  conclusion  having  spoken  of  the  lord's  revenue  and 

expencesy   1  will  add.  Qua  omnia  distinct^  scribantur  in 

tnembranisj  ut  perinde  sagacius  vitam  suam  disponat  et  fa- 

ciliiis  convincat  mendacia  compostariorum. 

(d)  If  the  lord  of  the  manor  for  the  time  being  be  lessee  Lord  qf  amancrpr^ 

r      I'r  r  j'  .1.   «.  i.  «i.  .•      1        tempore  may  take  suf' 

for  life  or  for  years,  guardian,  or  any  that  hath  any  particuJar  renders. 

interest,  or  tenant  at  will  of  a  manor  (all  of  which  are  ac-  W  See  more  of  this 

4  Co.  the  cases  of 
'^■"^~"'"~— ~~"~~~~~"""""""~~'~~~~^~~~~~~"~~~~^~~~"    copyholds.    Trin. 
577.  387.    1  Watk.  Cop.  64.    Bat  a  snrrendcr  by  the  hosband  is  no  dis-   1  Ja.  Kot.  864.  inter 
continuance  of  his  wife's  estate ;  but  on  his  decease,  his  widow  or  her    Shapland  6^  liidler  in 
heir  may  enter.    4  Leon.  88.    4  Co.  23  a.    A  husband  may  surrender  to   repl.  in  Com.  Banco, 
.tlie  use  of  bis  %vxfe,  4  Co.  t£9  b.    Co.  Cop.  s.  35.    Gilb.  Ten.  220 ;  or  the   the  case  of  the  Guar- 
wife,  where  the  ■custom  anthortzes  her  to  surrender,  may  surrender  to  dian  in  Socage  ad- 
the  use  of  her  husband,  for  the  conveyance  is  throoj^h  the  intervention  of  judged.    (Cro.  Jain« 
.the  lord.    1  Watk.  Cop.  65.    Rut   the  lord  cannot  grant   to  his  owd  98.    6  Co.  00  b.) 
wife.    J^iretrapf  d.  Syme$  v.  Pmroji/,  2  Wils.  254.    A  joint-tenant  may 
surrender  to  the  use  of  his  companion.    Kitch.  86  a.    Co.  Cop.  s.  55.  * 
And  except  where  the  copyholder  is  under  any  personal  incapacity,  as 
Don  compos,  coverture,  or  infancy,  or  possesses  a  bare  power  or  authority 
to  sell,  (Co.  Cop.  s.  34.    9  Co.  76  b.\  a  surrender  may  be  made  by  at- 
torney, as  well  as  in  proper  person,  Co.  Cop.  s.  34.    C^mb^scusey  9  Co. 
75.    A  person,  however,  cannot  surrender  by  attorney,  where  he  cannot 
Burrender  in  person  without  a  special  custom.    And  therefore,  though  he 
may  surrender  by  attorney  in  court,  (9  Co.  75  b.),  or  to  theiord  (Gilb. 
Ten.  251, 352),  or  steward  {Combe's  ease,  9  Co.  75  b.  Dudfield  v.  Andrews^ 
.%  Salk.  184.    Tukdy  v.  Hawkins,  1  Ld.  Kaym.  76),  ont  or  it,  by  attorney, 

1  Watk.  Copy.  67 ;  3ret  he  cannot  surrender  by  attorney  to  two  tenants, 
iComb^s  £ase,  9  Co.  75  b.  Co.  Cop.>s.  34.  Gilb.  Ten.  252),  or  to  the 
bailiff  or  reeve  of  the  manor,  wimout  a  special  custom  to  warrant  it ; 
lor  in  these  eases  a  special  custom  would  be  ueceessry  to  warrant  the  sur- 
aender  of  the  copyholder  himself,  and,  therefore,  a  surrender  by  attorney 
■would  not  be  good  without  a  further  custom  for  doing  so.  1  Watk.  Cop. 
4>8.  The  attorney,  it  seems,  must  be  appointed  by  deed,  infra,  59  a ;  and 
lie  ought  to  pursue  the  usual  customs  as  to  form,  and  ought  to  make  the 
jBnrrender  in  the  name  of  his  principal,  not  in  his  own  name ;  or  shew  his 
authority,  and  say  heaurrenders  the  copyhold  by  force  of  such  authority. 
J^arker  v.Ketiy  9  Co.  76  b.  1  SaJk.  95,  96.  But  m  purchaser  of  a  eopy- 
Jioiii  is  not  obliged  to  accept  of  a  surrender  by  attorney.  MUcksl  v.  Nsuk^ 

2  Vcs.  679.-i£d.} 
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eotinteil  in  law  domirti  pro  tempore)  (c),  and  do  take  a  sarretidcr 
into  his  hands,  and  before  admittance  the  lessee  for  life  dietfa, 
or  the  year's  interest  or  custody  do  end  or  determine,  or  the 
will  is  deierniined,  though  the  lord  cometh  in  above  the  lease 
for  life  or  for  years,  the  custody,  or  olher  particolar  interest, 
or  tenancy  at  will,  yet  shall  he  be  compelled  (€)  to  make  ad- 
mittance according  to  the  surrender ;  and  so  «ras  it  bolden 
in  17  Eliz.  in  the  Earl  of  Arunders  case,  uhich  I  mjsdf 
heard. 


61b. 

TV  lord  may  take  sur* 
renders  out  of  court. 


The  lord  of  a  maaor  may  makfe  admittances  OQt  of  court 


(3)  '<  NoiOy  ruled,  that  action  on 
the  case  doth  not  lie  agaitistt  the 
lord  who  refuses  to  admit,  but  the 
remedy  U  to  compel  hlin  in  dhan- 
cery.  P.  IS  Jac.B.  R.  Crookn.  1. 
Ford  and  Hoskins:*  Hal.  MSS.^ 
Sec  Cro.  Jam.  968.  and  S.  C.  Mo. 
842.  9  Bnlstr.  S36.  Bnt  it  is  said 
to  have  been  adjndf^ed,  that  though 
surrenderee  cannot  have  action  on 
the  case  against  the  lord  for  refusing 
to  admit,  yet  the  ourrenderor  may. 
3  Bnlstr.  217.— [Hargr.  n.  6.  59  b. 
(40«).] 

[Aad  now  the  lord  is  not  only 
compellable  by  subpcena  ineqaity, 
but  by  maadamutat  law,  to  admit  the 

Krson  named.  The  King  v.  The 
rd  nfthe  Manor  t^fHendon,  S  T.  R. 
384.  4  Burr.  1961.  But  before  the 
tenant  can  compel  an  admission,  the 
person  appointed,  and  the  estate 
be  it  to  fake,  must  be  such  as  the 
snnrenderor  would  l>e  warranted  in 
appoiatirg.  1  Watk*  Copy.  $41. 
'iherefore  if  a  copyholder  for  life 
surrender  to  the  use  of  another  for 
the  life  of  that  person,  the  lord  may 
refuse  to  receive  such  surrender, 
or  to  admit  the  surrenderee.  Watk. 
GUb.  Ten.  451.  1  Watk.  Cop.  «41. 
So  it  seems  the  lord  would  be  justi- 
fied in  refusing  to  admit,  on  a  sur- 
render by  a  copyholder  in  fee  to 


the  nse  of  a  corporation,  airfirezate, 
or  sole,  enabted  by  licenee  to  MA 
lands.  Ibid.  But  if  m  surreiider  be 
made  to  the  nse  of  a  person  for  ycan^ 
or  if  a  surrender  be  made  to  tbe  mt 
of  a  will,  and  tbe  testator  devise  to  a 
person  for  years,  the  loid  irovM  be 
compellable  to  admit  him,  eijoaBy 
as  if  he  bad  taken  for  life.  4  Co. 
23  a.  Co.  Copy.  s.  47.  B^mdutC$ 
casey  Dy.  S51  a.  BiUmmr  v.  Grmres, 
1  Vent  260.  1  Watk.  Copy.  243. 
But  the  court  will  not  grant  a  ■»&- 
dtunusto  compel  the  admisnonof 
an  heir  at  law,  as  the  heir  bus  as 
good  a  title  without  admittacce  as 
with  it,  aieainst  all  Ike  wortd  bat 
the  lord.  The  King  ▼.  Renmett,  2  T. 
R.  197.  Knifrht  ▼.  Bmte^  Cow'p.711. 
And  wherever  any  person  lieeoBMs 
entitled  to  the  copyhold  by  aet  of 
law,  as  an  executor  (JfaadkeM'sMsr, 
Dy.  25t.),  a  widow  taknis  free- 
bench,  in  cases  In  which  no  assiiEii- 
ment  is  requisite  (see  W^alk.  GUb. 
Ten.  287,  288.  373.),  an  husband  ia 
rtglit  of  marriage,  or  by  tbe  cur- 
tesy, such  perron  may  enter,  &c. 
as  an  heir  at  law  might  have  done. 
See  HemehetVo  Msr,  supra.  Co.  Cop. 
s.  56.  Watk.  Gilb.  Ten.  291.  461. 
Watk.  Desc.  53,54.  1  Watk.  Co|rr. 
247.]— [£d.] 


(C)  It  is  immaterial  whether  the  lord  to  whom  a  surrender  is 
holds  in  fee,  or  for  years,  at  will,  or  by  sufferance,  whether  be  bas  aa 
absolute  or  di-fcarible  title,  or  none  At  all,  as  if  he  be  an  abater,  intrBder, 
or  disseisor,  whether  he  has  any  interest  or  not  in  the  manor,  or  wbetbcr 
be  is  an  infant  or  a/ full  age^  for  the  lord,  in  snch  case,  is  merely  asi  in- 
strument. 4  Co.  S3  b.  24  a.  Ante,  58  b.  vol.  t.  p.  66i,  663.  Bnt  bennst  be 
lord,  either  by  right  or  by  wrong ;  and  therefore  if  the  freehold  of  a  par- 
ticular tenement  held  by  copy  be  panted  to  a  stranger,  soHi  gimitee 
cannot  take  a  surrender ;  for  as  he  has  no  manor,  he  is  not  dommspr* 
tempore.  JMurreU  y.i^ithf  4  Co.  25  a.  S.  C  Cro.  EUe.  252.  1  Watk. 
Cop.  7^.  Ante,  vol.  1.  p.  658.  n.  (F).  See  further  as  to  thepersoiis  by 
whom  copyhold  estates  may  be  grunted,  Co.  Cop.  s.  34.  Vui.  Abr.  Copy. 
^G),  (lb.  3).  Com.  Dig.  Copy.  (C  3).  Ante,  58  b.  voL  1.  p.66f,6«3^ 
and  the  books  cited  in  the  notes  there.— [£d.] 
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aiid  out  of  the  maoor  also  (3)^  as  at  lai^ge  appeareth  in  my 

Seports, 

» 

Sene$cfialf  (which  we  call  a  steward),  Seneschallus,  is  de-  (Jl  a. 

Tived  of  sein,  a  house  or  place,  and  schalc,  an  oflBcer  or  go-  2f^c1«{dd!i(2!? 
pernor.  Some  say  that  sen  is  an  ancient  word  for  justice,  sa 
as  seneschal  should  signify  qificiarius  justitia ;  and  some  say 
that  steward  is  derived  of  siewe,  (that  is)  a  place,  and  trard, 
that  signifieth  a  keeper,  warden,  or  governor;  and  others, 
that  it  is  derived  of  stede,  that  signi6eth  a  place  also,  and 
trard,  as  it  were  the  keeper  or  governor  of  that  place.  But 
it  is  a  word  *of  many  significations.    In  this  place  it  signifieth  *6i  b. 

an  officer  of  instice,  viz.  a  keeper  of  courts,   &c.     Fleta  Y,**';  ■*^,^1  ^*'  *  ^^\ 

•'  '  ^  ^  '  Fleta,  lib.  J.  cap.  66. 

describe th  the  oflice  and  duty  of  this  officer  at  large  most  ex-  Vid.  Siat.  de  F.i^tenU. 

cellently :  Provideat  sibi  domimis  de  senescballo  circumspecto 

€i  Jide/i,  viro  provido  et  discrete  et  gratiosOj  humili,  pudico, 

pacificOf  et  modesto^  qui  in  legibus  consuefuditiibusque  pror 

Tviciee  et  officio  seneschatcia  se  cognoscat,  et  jura  domini  su} 

in  omnibus  tueri  affectet^  quique  subbal/ivos  domini  in  suis 

^rroribus  et  ambiguis  sciat  instruere  et  docere,  quique  egeni^ 

jtarcere,  et  qui  uec  prece  vel  pretio  ve/it  a  tramite  justiti^ 

deviare,  et  perversa  judicare ;  cujvs  officium  est  curias  tenere 

tnetneriorum  \   et   de  subtractionibus    consuetudinitm^  servir 

iiorumf  feddituum,   sectarum  ad  cur\  mercata,  mo/endina 

domini  ef  ad  visas  francpled^  aliarumque  libertntum  domino 

jpertinentium  inquirat,  S^c,    The  residue  pertaining  to  his       Htwapp^inttd. 

office  is  worth  your  reading  at  large.   Every  steward  of  courts  Y***-  ^  ?/*•  9*''  *  ^^ 

•^  •  .      **  ^  •'  Copyholds,  foi  26, 

is  either  by  deed  or  w  ithout  deed  (4) ;  for  a  man  may  be  re*  97.  so. 
taiued  a  steward  to  keep  his  court  baron  and  leet  also  be- 
longing  to  the  manor  without  deed,  and  that  retainer  shall* 
continue  until  he  be  discharged  (d). 

(S)  S.ee  post,  59  a.  and  d.  (11)  inajiors.    See  furtfier  title  Sieuurdt 

there.  ^  (^ouris,  in  Vin.  Abr.  F.  and  Com. 

(4)  But  a  patent  is  necessary  to  Dig.  Copykold,H,  5.— [Hargr.  n.  l. 

tbe  making  orstewards  of  the  kikig*s  61  b.  (410).] 


T.    ■-■    I      f  .  I.    !■      "     "'IIILv'.'  X 


(P)  A  stft\rard,  as  ^cideot  to  his  office,  may,  by  tlie  general  custom 
pt  ^W  raanon,  take  a  uirrender  out  of  court  {DuaJUid  v.  Andrews^  1  Salk. 
184.  li^ra,  59  a.  n.  11.),  or  even  out  of  the  urnio^  {Tukely  v.  Bawkins, 
X  Ld.  Kaym.  76\  though  he  b(i  appointed  by  parol.  4  Co.  30  b.  So  a 
surrender  wiU  be  good  if  io>hI^  to  a  deputy  »teward,  Parker  v.  Keckf 
V  Com.  K«*p.  84.  8.  C.  1  Ld.  Raym.  6^8.  1  'aik.  9^.  it  vid.  Moor. 
j|l2;  or  to  H  person  appointed  by  a  deputy  steward^  though  it  be  tiken 
,out  of  the  kingdOM).  Hfggvr  v.  FtMon,  4  Leon.  ill.  Fiit  a  surrender 
ont  of  court  by  the  hands  of  the  bailitf  or  neve,  or  of  two  t< bants, or 
•f  oqe  ^uant,  of  the  oifnior^  muftt  ^  warranted  by  a  special  cnatoni. 
Infra,  59 a.  Co.  Copy.  s. 34.  Tr.  79.  6 Co. 76 a.  b.  K^tcb.  lOib.  1  iCoL 
Abr.  Rep.  lt5.H[£:<f.] 
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LITTLETON. 

[Sect.  79. 61b.] 

Surrender  by  autom 
may  be  nuuie  to  the 
bailiffs  or  two  tenania 
of  the  manor,  out  of 
court, 

[COEE,  62  a.] 


AND  alio  in  divers  lordships  and  manors  there  is  this  cus^ 
torn,  viz.  if  such  a  tenant,  which  holdeth  by  custotn^  fcill 
alien  his  lands  or  tenements,  he  may  surrender  his  tenemasts 
to  the  bailiff,  or  to  the  reeve,  (Litdeton  intendeth  into 
the  hands  of  the  lord  by  the  bailiff,  or  the  reeve)  or  to  tiro 
honest  men  of  the  same  lordship,  to  the  use  of  hins  tphich 
shall  have  the  land,  to  have  in  fee-simple,  fee^ail,  or  for 
term  of  life,  S^c,  And  they  shall  present  all  this  ai  the  next 
court,  and  then  he,  which  shall  have  the  land  by  copy  of 
coi4rt  roll,  shall  have  the  same  according  to  the  intent  t^  the 
surrender.  * 


62  a.  The  custom  doth  guide  these  surrenders  out  of  court,  and 

iSd  Q*«Snt^;  ^.     tl'c  cwtom  must  be  pursued. 


Such  Murrender  wutde 
out  qf  court  nnut  be 
fntented  at  the  neoct 
court. 

(4  Co.  f9a.) 

On  preumJtMad  at  ike 
nextewrt^  themtrren- 
der  iagood,  though  the 
surrenderor  die  in  the 
mean  time. 


''  And  they  shall  present  all  this  at  the  next  court/'  Bj 
the  surrender  out  of  court,  the  copyhold  estate  passeth  to  the 
lord  under  a  secret  condition  that  it  be  presented  at  the  nest 
court  according  to  the  custom  of  the  manor  (e).  And  therefore 
if  after  such  a  surrender,  and  before  the  nest  court,  he  that 
made  the  surrender  dieth,  yet  the  surrender  standetfa  good  (5) ; 


(5)  "  But  vide  Trin.  7  Car.  B.  R. 
Rot.  S75.  Adjudged  M.  8.  Crook 
D.  27.  Burgoin  and  SpurUng.  A. 
surrenders  to  tbe  steward  out  of 
court  to  the  use  of  B.  on  condition, 
and  before  the  nesit  court  surren- 
ders to  the  steward  to  tbe  use  of  C. 
in  fee ;  the  condition  is  performed, 
and  then  he  surrenders  to  the  use 
of  D.  in  fee  by  the  hands  of  the 
steward ;  and  at  the  next  court  all 


are  present  Ruled,  that  C  shall 
have  the  land,  for  by  tbe  mmnrodtr 
the  interest  is  bound,  bat  the  estate 
doth  not  pass  tUl  presentment*  bat 
remained  fully  in  A.  and  to  the 
surrender  to  C  is  good*  whea 
the  surrender  to  B.  is  aroided  by 
performance  of  the  coaditjon  be- 
fore the  court."  Hal.  MSS.— See 
note  (s),  in  60  a.  (Ante,  voL  i. 
1^.  659, 4.)    See  also  as  to  tbe 


(E^  When  a  surrender  is  made  out  of  court  into  the  hands  ofany  who  rao- 
not  tnereupon  make  an  admittance ;  as  wliere  it  is  made  into  tiie  hands  of 
tenants,  or  of  those  of  the  bailiff  or  reeve,  or  of  any  other  person  tiian  the 
lord  or  steward,  the  surrender  must  be  presented  in  court>  in  order  to  ia- 
form  tiie  lord  or  the  steward  that  such  surrender  was  taken.  Co.  Cop.  s.  4a» 
But  as  presentment  is  only  for  the  information  of  the  lord  to  give  him 
notice  of  the  surrender,  (Gilb.  Ten.  278),  it  seems,  that  no  presentment 
is  required,  when  the  surrender  is  made  to  the  lord,  or  steward,  and  ad- 
mission is  Immediately  made.    RoaeweU  ▼.  Webk,  1  Rot.  Abr.  Cop9',(M). 
pi.  4.  p.  50«.  S.  C.  1  Kol.  Rep.  514.    S  Bnlstr.  S14.    Godb.  f68.    Watk. 
Gilb.  Ten.  278,  S79.  447.  449.    But  if  the  surrender  be  taken  out  i^ 
court  by  tbe  lord,  or  steward,  persoimDy,  and  no  immediate  admissioa 
be  made,  the  memorandum  of  the  taking  of  such  surrender,  atgned  by 
the  tenant  who  surrenders,  and  the  lord  or  the  steward  takine  it,  shouM 
he  produced  and  certified,  on  admittance  being  requested  at  nfutnre  tiase. 
And  even  if  admittance  be  immediately  made  bv  tfie  lord  or  stewaid 
taking  such  surrender,  yet  such  admittance  should  be  certified  at  the  next 
court  day  for  the  information  of  the  tenants ;  and  it  must  be  regnlariy  in- 
serted on  the  court  rolls  of  the  manor,    i  Walk.  Cop.  8i«    Watk.  Gtlh. 
Ten.  449.— [fid^] 
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vid  if  it  be  presented  at  the  next  court,  Ce*  que  use  shall  be 
idmilled  thereunto(G);  but  if  it  be  not  presented  at  the  next 
r  ourt  according  to  the  custom^  then  the  snrrejider  becomelb 
roirl  (Q);  and  so  was  it  clearly  faolden  Pascb.  14  Eliz.  in  the 
=ourt  of  cumuioi)  pIcas/Hhich  1  mjself  heard  (g). 

for  T.  ffheeter,  9  Salk.  449.  t  V^nv 
664.  Jennmgs  v.  Moorif  t  Vrrn. 
009.),  from  revoking  or  coanter* 
mamluig  bis  own.  deliberate  act. 
1  Watk.  Cony.  87.  S  Bl.  Com.  3<>9. 
And  the  adini'^sion  shall  relate  to 
the  sni  render  so  as  to  defeat  the 
mesne  arts  of  the  surrenderor.  Bgu» 
son  wSco/ZyCartb.  27!k  Vaugktmpd. 
Atkiiti  V.  Atkius^  5  Burr.  ^64.}— 
[Kd.] 

(6>  See  further  as  to  the  time  of 
presenting  surrenders,  Yin.  Abr» 
Copyhold y  C  a.  Com.  Dig.  Co^|^ 
hold,  F.  lO.^Hargr.  n.  ff.  an  a.] 

[Uy  the  general  custom  of  copy- 
holds»  the  presentn^ent  must  be 
made  at  t!:e  next  court  vthich  la 
held  after  the  surrender  is  made  ; 
but  by  special  custooi^  it  may  be  at 
a  snbiequcut  one.  Co.  Cop.  s.  40. 
S  Vis. 3U^.  60S.  680.  And,  althougli 
the  Kurrroder,  if  it  be  not  ccrtitied 
vithin  the  time  prescribed  by  the 
custom,  will  be  voiJ  at  law ;  yet  the 
want  of  presentmcut  i^illy  under 
certain  circumstances,  be  aided  in 
equity.  Tuiflor  y.  fVheder,  2  Salk. 
449.  S.  C.  ^  Vers.  664.  Jennings  ¥. 
Moorey  y  Vern.  609.  1  Watk.  Copy. 
85.88.]--[Ed.] 


encement    of  the    surrenderee's 
estate,  J^erff'seasfj  to  Wils.  toI.  1- 
ff^Tt  'i.  page  l.S.    In  that  case  one 
fiavtng  fiurrcndrrc«1  to  the  use  of 
Ilia  ^'ill  devised  a  copyhold  to  Miss 
^cdcrys    in    fee;  and    she   being 
aittainted  of  felony  and  hanged  be- 
ibre  admitt  ince,  the  micstiou  Wd.% 
^vh^'ther  her  interest  in  the  copy- 
liold  was  snrh  as  to  intitle  the  I(  id 
by  forfeiture.    The  whole  court  in- 
clined against  tlie  lord,  but  did  not 
give  an  absolute  opiniou. — [liaigr. 
».  1.  6^  a.  (411).] 

(It  si-cm»  clear  that  the  estate 
routinues  in  tlic  surrenderor  till 
lirescntmcnt  and  admission,  1  Watk. 
Copy.  86 ;  and  if  a  surrender  be 
merely  Toluntary,  the  surrenderor 
may  ri'voke  it  at  any  time  before 
or  after  presentment,  or  at  any 
time  before  admission,  Kitch.  82  a  ^ 
but  in  the  case  of  a  surrender  for 
a  valuable  consideration,  be  is  con- 
clude 1  as  well  at  law  (Kitcti.  &s  a. 
Co.  Cop.  s.  39.  %  HI.  Com.  368,369. 
Kjc,  d.  Sadqi  v.  Griffiths^  4  Hurr. 
1961.  Vaughany  d.  Atldni  v.  Atkins^ 
b  Burr.  S78b.  jBcnsoa  v.&o<<,Salk. 
185.  HoUifast,  d.  IVoUama  v.  Clap- 
ham,  1 T.  U.  601.)  as  in  equity  {Tuy- 


(F)  80  it  is  though  the  surrenderee,  or  both  the  surrenderor  and 
riirrenderee  happen  to  die  before  such  prrsentroent  be  made,  4  Co.  ^  b« 
Vavghan,  d.  Atkins  v.  Atkins,  5  Burf.  ^64.  80  if  the  persons  to  whom 
the  surrender  was  made,  die  before  presentment,  yet  It  may  be  presented 
en  good  proof.  Frasel  v.  ff'elshf  Cro.  Jar.  403.  Gilb.  Ten.  ?S0.  Co.  Cop. 
s.  40.  And  if  they  are  living,  and  do  not  certify  the  taking,  3ret  if  it  be 
satisfactorily  proved  to  the  court  that  such  surrender  ^as  made,  it  is  suf- 
ficient, Gilb.  Ten.  280 ;  provided  this  is  done  while  such  surrender  con- 
tinues in  force  (1  Watk.  Cop.  84),  and  there  be  no  special  custom  to 
confine  sodi  notification  to  the  individuals  Mho  took  such  surrender. 
Roscwi'U  V.  fVelsky  3  Bolstr.  218.— [£<<.] 

(G)  As  to  admission.— When  a  surrender  is  duly  presented  in  court  by 
the  homage  or  jury,  the  lord,  by  his  steward,  grants  the  copyhold  so 
presented  to  the  person  to  m  hose  use  it  was  surrendered  ;  apd  thereupon 
admits  him  tenant  to  the  copyhold,  and  the  admittance  is  entered  on  the 
court  tolls  of  the  manor,  2  HI.  Com.  370.  The  acceptance  of  tlie  new 
tenant  by  the  lord  constitutes  the  essence  of  an  admission,  all  the  re^^t  ia 
mere  form ;  and,  therefore,  any  act  of  the  lord  shewing  his  consent  to 
the  surrender,  amounts  to  an  implied  admittance.  Gilb.  Ten.  28t. 
1*83.  Rosewell  v.  IVeUh,  supra.  S.  C.  Godb.  268,  269.  £^11  v.  WestaU, 
5  Bnlst.  232.  1  Rol.  Abr.  505.  Ramtinson  v.  Greeves,  3  Biih>t.  239. 
Pyer.  292  a.  pi.  68.  Gvppen  v.  Bunney,  Cro.  Eliz.  504.  And  as  the  lord 
is  not  obliged  to  admit  the  tenant  in  hi«  own  person,  so  it  is  not  necessary 
that  the  tenant  be  personally  admitted.  The  lord,  if  he  pleases,  may 
admit  him  by  attorney,  thongli,  it  seem«,  tlie  lord  is  not  compel iable  to  do 
JO.  Coom6e's  ease,  9  Co.  76  a.  Ployer  v.  Hedingkamj  2  Rep.  Ch,  56.  Hat  In 
the  case  of  femes  covert  and  infants  takUig  by  descent  or  surrender  to  a 
last  will,  he  is  now  compellable  to  admit  tliem  by  attorney,  in  certain 
cases,  by  statute  9  Geo,  1.  cap.  29.    la  admittiDg  a  tOoaDti  the  lord  is 
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59  b.  LitdetoD,  sect.  74,  putteth  an  example  6f  a  sarrender  ia 

Effect  of  a  turrender     court,  and  in  this  example  three  (e)  things  are  to  be  ol 

(e)  Vid.  4  Co.  inter  lea  cases  de  CopyhoMs. 


The  gurrenderee  u  m 
bu  the  summderor,  and 
the  lord  is  a  mere  tn- 
strwneiU^ 


First,  that  the  surrender  to  the  lord  be  general  ^wilhoQf 


merely  an  instrument,  whether  the  admittance  be  on  a  Tolimtary  s^nn*, 
or  on  a  surrender  or  dcsrent.    In  the  former  case,  thon?fa  the  ^raurt  '»  de> 
pendant  upon  hb  will,  yet  the  admittance  npon  such  grant  is  wholH'  n- 
gulated  by  the  custom,  and  the  lord  cannot  vary  the  tenure  or  estate* 
nor  the  rents  or  services.     1  Watk.  Cop.  ^8 J,  '28«.*    Cosk  v.  Y'aiemger,  Cro. 
Car.  16     Co.  Copy.  s.  41.    2  Bl.  Com.  S70.    In  the  latter  casr,  he  has 
only  a  powfr  or  ai'thority  to  admit  according  to  Ike  sorreocter.    He 
cannot  vary  the  estate  limited  by  the  surrenderor,  or  grant  it  to  a  person 
whom  the  surrenderor  has  not  designated.   If  he  admit  otherwise,  Ifaoa^ 
his  art  may  bind  hiniS4'lf,  it  ^vill  not  be  obligatory  on  others.     If,  there- 
fore a  snt  render  be  to  the  n^e  of  A.  and  the  lord  adroit  B.  sucii  admittaDce 
will  be  without  warrant,  and  consequently  void ;  and  the  lord  mar,  not- 
withstanding such  admittance,  grant  admittance  asain  to  A.     If  be  adact 
A.  and  B.  A.  shall  take  the  whole ;  and  the  admission  of  B.  shall  have  na 
operation.    So  if  the  surrender  had  been  to  A.  for  life,  and  the  lord 
admit  him  in  fee,  A.  would  only  take  for  hfe  agreeably  to  the  s^nrrencer. 
In  like  manner,  if  the  surrender  had  been  to  A.  absolutely,  and  the  knd 
admit  him  conditionally ;  or  if  the  .^urremler  bad  been  on  condition^  and 
the  lord  admit  him  absolutely  ;  the  surrender  shall  control  the  admi^skia. 
1  Watk.  Cop.  282,  583.     4  Co.  J8  b.    Co.  Copy.  s.  41:    B«ddUy  x.U- 
pingtcell,  S  Burr.  1543.    Roe,  d.  yoden  v.  Griffiths,  4  Burr.  1961.    As  tn 
fines  payable  to  the  lord  on  the  admission  of  copyhold  tenant*,  see  ante, 
59  b.  vol.  1 .  p.  666 — 669^  and  the  notes  there. 

With  respect ^0  the  effect  of  a  surrender  and  admittance,  we  have  stta, 
that  a  surrender  and  admittance,  when  made  pursuant  to  the  cB&tom, 
operate  as  effectually  In  transferring  a  copyhold  estate,  as  a  fcoffmctit  or 
any  other  common  law  conveyance  in  respect  of  estate  of  freehold,  So|*fl 
And  where  the  admittance  is  on  a  descent,  the  person  adiritted  is  in  by  btf 
ancestor  {Bruwn^a  castj  4  Co.  2*^  b.),  and  ou  a  surrender,  by  thc«nrrecdcrt?r 
(Co. Copy.  s.  41.  Tr.  92.  3  Burr.  1.54*2.    4  Burr.  1961.    SBnrr.  -^786:,  aid 
not  by  the  lord ;  and  therefore  he  shall  be  paramount  the  lord's  charges. 
Co.  Copy.  s.  41.  Tr.  91.    In  like  manner,  be  who  is  admitted  on  a  graot, 
is,  on  such  admittance,  in  bv  the  custom ;  and  therefore,  not  subject  xo  acy 
charges  or  incumbrances  of  the  lord/  Swayn't  case,  8  Cn.  63.  Watk.  Gilb. 
Ten.  430. 1  Watk.  ('opy.  45.  2B3.  And  as  the  surrenderee  is,  on  admi^siiui, 
in  by  the  surrenderor,  so  such  admission  shall  relate  to  the  surrender,  ud 
operate  as  from  its  date.     Benson  v.  Seott,  1  Salk.  185.      VawghttB,  <L 
Atkins  V.  Atkins,  5  Burr.  2785.  2787.    Therefore,  if  the  surrenderor  die 
between  the  surrender  and  admission,  though  his  heir  (as  the  snrrendercr 
died  seised  of  the  premises)  would  take  by  descent,  and  his  widow  be  en- 
titled to  dower,  yet,  on  the  admission  of  the  surrenderee,  the  estate  cf 
tlie  surrenderor  would  be  defeated  ;  and  consequently  the  descrot  aid 
title  to  dower  would  be  also  defeated.    Benson  v.  Scott,  Carth.  275.  S.  C 
3lieon.  385.    l  Salk.  165.     12  Mod.  49.     Vaughan,  d,  Atkins  v.Aikin, 
supra.    And,  on  the  other  hand,  should  the  surrenderee  die  before  adBa5- 
sion,  his  heir  would  be  entitled  to  admission ;  and  when  admitted  woiaM 
oe  in  by  descent :  and  the  widow  of  the  surrenderee  shall  liave  her  liee- 
bench.   Gilb.Ten.  220.  288.  Vavghan,  d.  Atkins  y.  Atkins,  supra.    So,  oa 
such  admission,  all  mesne  acts  of  the  smxenderor  (^^nsoa  v.  Scoit,  snprai, 
and  of  the  lord  {Granth  v.  Coptey,  2  Saund.422),  would  be  ddfeated,  shI 
those  of  the  surrenderee  are  confirmed^  I  Watk.  Copy.  103,  104.  284. 
After  admittarre.  therefore,  such  surrenderee  may  lay  his  demise  be- 
tween the  time  of  surrender  and  admittance,  and  recover  the  nesee 
profits  from  the  time  when  the  surrender  was  made.  Holdfast,  d.  H'oolUrm 
T,  CUtpham,  \  T.  R.  600.    Roe,  d.  Jeffereys  v.  Hicks,  2  WLls.  15.    And  as 
admittuncf   of  the  surrenderee  before    trial,   will  maintain  ejectaient 
brought  by  him  before  admittance,  upon  a  demise  laid  between  the  tine 
of  surrender  and  admittance.    Doe^  d»  Bennington  y.HaU^  16  East  M. 
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^expressing  of  any  estate  (7),  for  that  he  is  but  an  instmmetit  to 

admit  Cesiy  a  que  use,  for  no  more  passeth  to  the  lord,  but  to 

serve  the  limitation  of  the  use  (8) ;  and  Ce^  que  use,  \vheu  he 

is  admitted,  shall  be  in  bj  him  that  made  the  surrender,  and 

DOt  by  the  lord  (9). 

Secondly,  if  the  limitation  of  the  use  be  general,  then  CV  Onmrnitr^fke 

que  use  tuketh  but  an  estate  for  life,  and  therefore  here  little*  ^^  geuertU^  ike  i» 

ton  expresseth  upon  the  declaration  of  the  use,  the  limitation  ^JJ^Ir ^ri^fi!*^^ 
of  the  estate,  viz.  in  fee-simple,  fee-tai),  Sec. 

Thirdly,  the  lord  cannot  grant  a  larger  ([/")  estate  than  is  SuTreadnmdofaimi 
expressed  in  the  limitation  of  the  use.    Littleton  here  puttelh  the^use  of  his  vUi^    ' 


his  case  of  one.     If  two  joint-tenants  be  of  copyhold  lands  SI^X^^tA^^x/^ 


in  fee,  and  the  one  oat  of  court  according  to  the  custom  enwrt^soMusezerA 

,     of  iht  JwUmtc  by  iw- 

surrender  his  part  to  the  lord's  hands,  to   the  use  of  his  tatwu. 

last  will,  and  by  his  will  deviseth  his  part  to  a  stranger  in  ^^ivf^i^com-ttlmaw 

fee,  and  dieth,  and  at  the  next  court  the  surrender  is  presented,  by  the  whole  Coanm 

hy  the  surrender  and  presentment  the  jomture  was  severed,  and  pickeuiuuBy  in 

the  devisee  ought  to  be  admitted  to  the  moiety  of  the  lands,  for 

now  by  relation  the  state  of  the  land  was  bound  by  the  sur 

render  (lO)  (h). 


(7)  **  Copyholder  for  life  surren- 
ders to  the  use  of  O.  the  lord  ac- 
cepts the  surrender,  and  adroit^  D. 
for  his  life,  who  dies:  adjudged, 
tiiat  the  surrenderor  shall  not  have 
the  land,  but  the  lord,  for  he  who 
surrendered  had  not  any'  reversion. 
Bat  if  copyholder  surrenders  to  the 
use  of  B.  there  on  B/s  death  the 
surrenderor  shall  have,  for  he  hath 
the  remainder     M.  6  Car.  B.  R. 
Crook  n.  lO.  King  and  Lard,"  Hal. 
MSS.— See  Cro.  Cha.  ^4.  and  S.  C. 
1  Rol.  Abr.  504.    3  Rol.  Abr.  462. 
See  9  Co.  107.    Vin.  Abr.  Copy- 
Aoftf,  P.    6  Mod.  68.    1  Salk.  ia». 
and  Oilb.  Ten.  3d  Lond.  ed.  iht, 
— [Hargr.  H.  «.  59  b.  (401).] 

(8)  See  ante,  62  a.  p.  630.  and 
JefferUs's  cau^  cited  from  Wils.  in 
note  5. — [Hargr.  n.  S.  59  b.] 


(9)  Ace.  by  Wilmot,  Justice,  In 
4  Burr.  vol.  3.  p.  1543.  and  sec  fur^ 
ther  as  to  this,  Yelv.  «23.  4  Co.  37  b. 
Com.  Dig.  Copyholdj  F.  14.  and 
G:lb.  Ten.  3d  Lond«  ed.  257.^ 
[Hargr.  n.  4.  .59b.] 

(10)  "  M-  3  J4C.  B.  R.  Crook 
n.  30.  Porter  and  Porter.**  Hah 
MSS.— See  Cro.  Jam.  100.  by  which 
the  case  appears  to  have  been  ad« 
Judged  according  to  Lord  Coke's 
doctrine  of  relation.  See  farther 
as  to  the  relation  of  Surrenders  in 
Vhi.  Abr.  'C&pyhold,T,  b.— [Hargr. 
n.  5.  59  b.] 

[Sec  Vaughan  v.  Atkint^  5  Bnrr. 
2764,  in  which  Lord  Coke's  doe- 
trine  of  relation  is  fully  confirmed* 
Ante,  p.  530,  n.  {5),y-^Ed,} 


(H)  With  respect  to  the  constmetlon  of  surrenders,  it  may  be  further  ob* 
served,  that  as  a  surrender  is  merely  to  effectuate  the  copyholder's  aliena* 
tiofi,  no  more  pastes  by  It  than  to  answer  the  intent  of  the  sorrcuderor :  if 
the  eopy holder  therefore  surrender  to  the  use  of  A.  for  life,  or  in  tail,  thfe 
rtstdue,  or  part  undisposed  of,  continues  in  him.  So  if  he  surrender  to  t\\t 
nse  of  hishfst  will,  and  die  without  making  a  will,  it  will  be  the  old  estate, 
and  descend  to  his  customary  heirs.  9  Co.  107  a.  l  Brotvni.  131.  Cro.  Eliz* 
148.  Ibid.  448.  4  Co.  S9  b.  So  if  he  surrender  to  particular  uses  with 
tiw  ultimate  limitation  expressly  to  his  own  ri^ht  heirs,  tliey  shall  take 
soeh  limitation  as  the  old  esmte,  and,  consequently,  by  descent.  Roe^ 
d.  Nodenv.  GrigUlu,  4  Burr.  1952. 1960.  £t  vid.  Hoe,  d.  Hucknall  v.  Foster^ 
9  EmX,  405.  Ante,  vol.  2.  p.  170, 1.  n.  21.  A  surrender,  wc  have  seen,  passes 
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59  ^'^  r^^Tbis  18  tb«  general  custom  of  the  realm,  that  every 

^^tbeS^g^^    copyholder  may surrcoder  in  court,  and  need  not  to  allege  any 

fbadiug-,  tmUtB  nrrrm-    <*^ 

fS  "li^lut^  ^.VH'i     ®D'y  ^^^^  ^^  tenant  has  a  right  to  traasfer,  and  cannot  work  a  witms. 
ara»  9ir.  wtoj  eomn.     ^^^^^  ^^,  ^  ^  ^^^  ^^  ^^  ^^     Neither  can  it  work  any  alteration  io  tb€ 

•  J^mf '*        **  ^'^*  **'™'  of  the  tenore  itself;  or  vary  the  cttfttoro  of  the  manor  any  aaorr  ^sn 

u       *•  *^*  IT        an  admittance ;  but  both  the  tenant  and  the  lord  are  eqttally  bound  by  the 

1&H.4.  3^    lH.5w  cnstom.    See  7  East,  429.    With  respect  to  the  effects  of  a  snrrender 

^«  as  it  re|;ards  the  sarrendereey  it  is  to  be  obserred,  that  the  swriesdene 

takes  merely  as  a  nomiMe  or  appointee^  and  not  properly  as  a  eewtwi  qme  ase. 
A  surrender,  therefore,  is  not  to  receive  a  construction  similar  to  that  t€ 
an  use  or  trust,  Ptr  Holt,  C.  J.  FiaKer  v.  Wigf,  1  P.  Wms.  17.  1  Ld. 
Kaym.  6Vr\  and  by  Hardwicke,C.  Rifdenv,  VaUier,  t  Vcs.  357.  The 
anrrenderee,  before  admission,  was  said  to  liave  neither  Jnt  in  rr  aer  mi 
rein  ;  he  could  not  enter  upon  ihc  land,  without  being  regarded  ps  m  trc»- 
pass<;r,  Berry  v.  Greene^  Cro.  Eliz.  349.  C^.  Copy.  s.  39.  Tr.  87 ;  anlsss 
by  consent  of  the  surrenderor,  in  which  case  he  was  cottsider<*d  aa  his 
tenant  at  wilL  Walk.  Gilb.  l^^n.  460.  The  surrenderee  could  not 
maintain  trespass,  1  Watk.  Copy.  94.  101.  Btrry  v.  Greene^  sop. ;  nor  rar- 
render  (JVUmm  v.  Htddell^  1  Krowni.  141.  1  Watk.  Cop.  lOl.)  or  forfeii 
his  interest.  Ibid.  Roe,  d.  Jcfferepy.  Hlck$y  2  W.ls.  13.  16.  Bat  Oe 
svrrenderce  is  now  re^^rded  as  liaTing  such  an  interest  in  the  pteniiacs  as 
may  be  devised  {Davits  v.  Beter$kam^  3  Ch.  Rep.  4.  8.  C.  Nels.  Ch.  Kep. 
7B.  S  Freem.  157.  Et  vid.  Holiifawty  d.  fVooiUmi  v.  ChpUwn,  i  T.  R.  6nf . 
Roefd.Noden  v.GrifiibM,  4  Burr.  1953.  1  Bi.  Kep.  605.  1  Ves.  Jun.  S^), 
or  assigned.  The  King  v.  The  lard  »f  the  Mmtor  of  Hendon^  2  T.  R.  434. 
Watk.  Gilb.  Ten.  t85.  458.  So,  we  iuve  seen,  his  admiisiaa  shall  rvlate 
to  the  date  of  the  surrender.  Sup.  p.  630, 1.  n.  (5).  With  respect  to  \3aut 
description  of  the  surrenderee,  if  from  the  description  given  the  per- 
son may  be  ascertained,  it  is  all  that  is  requisite.  Therefore  a  snrrender 
made  to  tlie  lord  archbishop  of  Canterbury,  or  the  lord  mayor  of  LoikIqo, 
or  the  high  sheriff  of  Norfolk,  without  mentioning  either  the  christiaB 
name  or  surname,  is  good  enough ;  because  they  are  certainly  known  by 
this  name,  without  further  addition.  In  like  manner,  a  snrreoder  by  a 
person  to  the  use  of  his  wife,  or  to  the  use  of  his  brother  or  sister,  haTing 
but  one  brother  or  sister,  or  to  the  use  of  his  next  blood,  is  gocMi.  So  if 
a  man  surrender  to  the  n&e  of  his  sou  W.  having  more  sons  than  one  of 
tliat  name ;  yet  this  uncertainty  may  be  helped  by  an  averment.  See 
%  Watk.  Cop.  107.  5  Co.  68  b.  Hoe,  d.  HucknaU  v.  J-Wer,  9  East^  405. 
8o  a  person  may  surrender  to  such  uses  as  tlie  lord  shall  name,  (Lit.  Kep. 
26.)  or  as  A.  shall  by  will  appoint.  Oiway  v.  Hudson^  2  Vem.  583.  But 
if  be  surrender  to  tne  use  of  his  consin  or  his  friend ;  or  in  the  diajanc- 
five  to  the  use  of  I.  S.  or  I.  N.,  it  will  be  void  for  the  imcertainty.  Co. 
Copy.  s.  35.  Tr.  80.  83.  With  respect  to  the  limitation  of  the  nae«  the 
aame  words  are,  gcneFallv  speaking,  necessary  to  the  creation  of  an  estate 
in  fee  or  in  tail  in  copyhold  lands,  as  in  estates  at  common  law,  Co.  Cop  v. 
a.  49.  IVrighi  v.  Kemp^  3  T.  R.  473.  Larelly,  Uvell,  3  Atk.  1 L.  IdU  v.  Coo4^, 
1  P.  Wms.  70.  ShUom  v.  Stom^  U  Atk.  101 . ;  uuIchs  in  the  case  of  a  apeciM 
custom.  Bunting  v.  Lepingwell,  4  Co.  S9b.  Kitch.  lOSb.  On  a  sar* 
tender  being  made,  and  no  nse  expressed,  the  presumption  of  a  relioqnisb- 
ment  in  favonr  of  the  lord  (1  Watk.  Copv.  92.)  may  be  explain^  by  ad- 
misiion.  Ibid.  109.  Broum  v.  Foster^  Cro.  Elia.  39^.  Copyhold  eatatn 
may  be  surrendered  by  way  of  mortgage ;  in  which  case  tha  snrreDderar 
continues  the  leaal  tenant  till  the  mortgagee  is  admitted.  fVmde'M  cue, 
5C0.114.  />oe,d.8%eireav.H'roo/,5East,132.  8Ves.30.  But  on admiastoo 
the  mortgagee  acquires  the  legal  estate,  and  on  breach  of  the  condition  may 
enter,  as  assignee  witliin  the  stat.  32  H.  8.  Bull.  N.  P.  161.  Walk.  Gilb. 
Ten.  429.  And  in  ease  the  money  be  afterwards  paid,  there  roust  be  a 
sesnrrender  by  the  former  surrenderee ;  and  a  regular  admission  of  the 
original  surrenderor.  Doe  v.  Morgan,  7  T.  R.  103.  On  condition  bn^en, 
the  equity  of  redemption  will  follow  the  custom,  as  tlie  legal  estate  wonhl 
knve  done.  Fawcett  v.  Lowthfr^  2  Ves.  300.  That  a  surrender  by  way  of 
aoortgace,  though  not  presented,  will  yet  be  alien  on  the  estate  in  eqiuty^ 
and  will  be  good  against  the  assignees  of  a  baokmpt,  see  Twfimr  ▼.  Wheeler^ 
a  Vern.  564.  1  P.  Wms.  279.  And  that  equity  will  supply  tlie  want  of  a 
anrrender^  in  favonr  of  a  purchaser  for  a  valuable  consideration^  against 
Iha  party  who  ought  to  make  the  surrender,  and  also  against  hta  hrf .  see 
Amok,  t  FTcem.  65.  Bwrketi  v.  //itf»  2  Cb«  Kep.  21&    Ttfy/er  v.  m^ttkr^ 
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custom  therefore.  So  if  out  of  court  he  surrender  to  the 
lord  hiinsdf,  he  need  not  allege  in  pleading  any  custom. 
Sut  if  he  surrender  out  of  court  into  the  hands  of  the  lord 
l>y  the  hands  of  two  or  three,  &c.  copyholders,  or  by  the 
liands  of  the  baiiiff  or  reeve,  &c.  or  out  of  court  by  the  hand 
of  any  other,  these  customs  are  particular,  and  therefore  be 
must  plead  them  (1  !)• 


(II )  *'  Nota,  by  RoUe  furrender 
into  the  liands  of  the  stewards, 
thongh  out  of  the  court,  is  good 
witbonr  cnstom.  M.  24  Our.  B.  R. 
Bak^  tLftd  Denhatn."  Hal.MSS.— 
Sco  aee.  1  Rol.  Abr.  500.  pi.  3,  4* 
Leon.  111.  l.Salk.  t84.  Some  make 
a  distinction  between  stewards  by 
deed  and  stewards   by  |Mro<,  and 


think,  that  only  the  former  can  take 
surrenders  out  pf  court  Godb.l42. 
and  1  Ld .  Raym.  159.  B  ut  this  dia- 
tinclion  has  been  frequently  denied^ 
and  indeed  seems  unsupported  by 
any  good  reason.  Cro*  Jam.  5t6, 
Com.  Rep.  85.— [Hargr.  n.  6. 59  a. 
(S99).] 


aup.  JenningM  v.  Jlfvore,  2  Vem.  609.  Blenharne  y,  Jnmciw,  2  Bro.  P«  C. 
!r7U.  PfllfeSM  ▼.  Th»mpmt,  Finch,  872 :  ascu»  in  the  case  of  a  voluntary 
conveyance,  unless  the  heir  has  done  somet^mg  to  prevent  th^  acceptance 
«>f  the  surrender.  VoMe  v.  Fletcher ^  1  P.  Wms.  352.  That  a  disposition 
hy  will  of  copyhold  estate  is  effectual  without  a  previous  surrender  to  the 
uses  of  the  will,  by  stat.  55  Geo.  3.  c.  192,  see  ante,  vol.  l.  p.  15flu 
ji.  (K).— [£d.] 
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DefSmtion  and  etymo^       JL^EVISER**  M  a  French  word,  and  signifieth  sermorineri, 
hgytiftkewordiUtiUe,  ^^  gpeak,  for  iestamentum  est  testaiio  menii$,  et  inder  animi 

sermo  (1).  So  as  "  to  devise  by  his  tfstatiieiit,  is  lo  spriik  bj 
bis  testament,  what  his  mind  is  tp  have  done  after  bis  d«* 
cease* 


Hew  iuHngiushed 
from  « tettamint* 


But  in  law  most  commonlj  ultima  voluntas  in  xripiis  b 
used,  where  lauds  or  tenements  ar^  devised,  and  te$tam£iUuni 
when  it  concerneth  chattels. 


nib. 

At  cominoH  law,  no 
Umd$  were  deniMble 
except  by  CM$iom. 
(a)f7  H.8.  cap.  10. 
Brit.  fol.  fU.  78  b. 
164.     Vid.  before  in 
this  sect.    S«  H.  8. 
cap.  2.    34  H*  8.  cap. 


And  well  said  Littleton  (section  l67)i  that  lands  and  tene- 
ments were  devisable  in  burghs  by  custom ;  for  that  (a)  at  the 
common  law  no  lands  or  tenements  were  devisable  by  any  last 
will  and  testament  (2),  nor  ought  to  be  transferred  from  one  to 


(1)  See  ante,  fol.  110  a.  vol.  1. 
p.  58.  n.  (d> 

(2)  The  iegiameniary  power  over 
land  was  certainlv  in  use  among  oar 
Anj;lo-^axon  and  Danish  ancestors; 
though  it  seems  to  have  been  rather 
adopted  from  the  remnant  of  the 
Roman  lawA  and  customs  they  found 
here,  than  brought  from  tiicir  own 
country :  for  as  Taritu.^,  writing  of 
the  ancient  Germans,  says,  svi-ces- 
sorei  sui  euique  liheri  et  nuUum  ttS' 
tamattum.  ^'pelm. Tosthnm. Sl.l'i7. 
After  the  Norman  Conquest,  the 
power  of  devising  land  ce4sed,  ex- 
cept as  to  socage  Uisds  in  some  par- 
ticular placis,  surh  as  cities  and 
boroughs,  in  which  it  was  still  pre- 
served ;  and  also  exrept  us  to  terms 
for  years  or  chattel  intertsls  in  lands, 
whtch,  on  account  of  their  original 
imbecility  and  insignificance,  were 
deemed  personalty,  and  as  surh  were 
everdifposeable  by  will.  This  limi- 
tation of  the  testamentary  power 
proceeded,  partly  from  the  solemn 
form  of  transferring  land  by  livery 
of  8«\siu  introduced  at  the  Conquest, 
which  could  not  be  complied  with 
in  the  ca^e  of  a  last  will;  partly 
from  a  jealousy  ^f  death-bed  dia« 


positions ;  bat  principally  from  the 

general  restraiitt  of  alieniitioii  inri* 
ent  to  the  rigors  of  lh«*  feacial  sys- 
tem,  as    it  was  establ'uked    or  at 
leant  pi-rfected  by  the  Jirsit  H^iUiam. 
See   Wright's  Ten.   172.    In    the 
reign  of  Kdward  the  fint,  the  sta- 
tute of  Quia  cmptores  reiiio%ed  is 
great  me  tsure  this  latter  bar  to  the 
exercise    of  testamenbti-y   powrr; 
that  18,  in  respect  to  all  frtehtlders^ 
except  the  king's  tenants  tii  CKpite, 
But  the  two  furmer  obstrnctioiis 
still  continued  to  operate;  tboagh 
indeed  th.s  was  in  na$ae  and  appr«p> 
ancr  only ;  for  soon  after  the  statute 
of  Qin'a  emptores,  fcoflments  to  toes 
came  into  fdi>h.on,  and,  last  wUb 
were  e  foicud  m  chancer}'  as  good 
deciaiatiuns  of  tlie  use  ;  and  thns 
through    the  medium  of  uses  the 
power  of  devising  was  cont  jiaally 
exercised  in  effect  and  reaUtw^    iint 
at  length  this  practice  was  checked, 
not  accidentally,  bni  derigmdly,  by 
the  27th  of  Hen.  8.  wiiich,  by  trans- 
ferring the  possesakm  or  legal  estate 
to  the  use,  neetasurlbf  and  compol' 
sively  consolidated  tuem  into  oiie, 
and   so  luul  the  effert  of  w.ioUy 
destroying  all  distiaction  between 
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anoUier^  but  by  solemn  livery  of  seism,  tnaCler  of  fecordy  «r 
mifficieat  wriling  (3) ;  but,  as  Littleton  b^resaith,  tbat  by  ccr* 
tain  private  customs  in  some  burghs  they  are  devisable.     But 
now  since  Littleton  wrote,  by  the  statutes  of  3d -and  34  H.  8    AUeriUum  mii/ eon- 
lands  and  tenements  are  generally  devisable  (4)  by  (he  last  will  sT^m  h.  aT* 


theM,  tin  tlie  moaot  to  -evuile  Ihie 
atattt*>e,  tnd,   by  a  vary  straloei 
construction,  to  make  it«  ofera- 
tion  dependant  on  the  intentiaD  af 
■fKirties,  iwiTe  iiwenled.    Howefer, 
the  bent  of  the  timM  was  so  Btronfif 
in  favoor  of  ev(>ry  kind  of  alieoa- 
tioB,  tbat  the  l«^^is1atiiiie,  in  a  teHr. 
yean  after  having  intppposed  to  re- 
strain an  btdirret  mode  of  patsim^ 
land  by  faist  vr'ilh,  expreMly  made 
It  devisable.    Thin  groat  chance  df 
the  cfwnmon  Ittw  was  efff cted  by 
the  ilt.l^liP8  oi'  the  3t  and  5t  of 
Henry  8.  whioh  taken  tofretber  crave 
the  power  of  devisin?  toaH  hiivin'g 
estates  in  lee^taipie,   pxeept    in 
joini^tenmuy^  ovrr  the  whole  of  their 
soeageUkndj  and  ov  t  tK>0  thirds  of 
their  lands  hoi  Hen  by  kaie:ht*8'$er' 
Tue.    The  opre ration  of  th«>9e  8ta> 
^tcs  wan  farther  e^ttrnde  1  by  the 
conversion  of  kviffhtB-serrree   if>ro 
<«Mv^  in  ^f>  le  Cha.  t.     Kut  still 
^opykoU  lands,  and  al<o,  as  the  b(8t 
opinion  set  ms  to  have  been,  e<^Tates 
jmr  «atr«  tie  in  freehold  \sLvdy,  re- 
mained undevisable.    On  the  one 
kand,  they  were  not  devisee ble  at 
cemncoR  fcitr;   beeanse  thry   came 
within  the  description  of  real  estate. 
On  the  other  hand,  tliey,  or  at  least 
the  former,  are  not  w.thin  the  stn- 
_  tutn  of  Henry  8.  tlie^^e  requiring, 
that  tlie  tenure  should  be  »9ea^e, 
whieh  a  wp/gkoid  is  not ;  and  that 
the.  party  siionld  liave  an  estate  in 
fe€'iimpU<t   which  is  more  tb»n  a 
teiuud  par  ca<ne  vie  can  be  said  to 
Imve.    See   as   to  eo^hoid  lan'ls 
2  Rol.  Rep.  SH3^  and  as  to  estates 

Strauire  vie  in  freehold  land*<,  Cro. 
liz.804.  Mo.  6t5.  1  Kaund.  S61. 
1  Salk.  619.  This  defect  of  provi- 
sion m  ^e  statu tes  of  wtlls  is  now 
•nppiied  as  to  estates  pur  autre  vie 
by  the  t9  Cha.  2.  c.  3.  which  makes 
them  devisable  in  the  same  manner 
tj^  estates  in  fee-shnple.  But  no 
provision  is  yet  made  in  respect  to 
^opffhold  estates ;  and  therefore  the 
-power  of  devising  is  now  indirectly 
exercised  over  these  by  an  applica- 
tion of  the  doctrine  of  n^es,  similar 
to  that  which  was  anciently  resorted 
to  in  respect  to  freehoM  hnd< ;  fjr 
the  practice  is  to  sarrender  Ut  th3 
vse  of  the  owner's  1at>t  will ;  and  on 
this  snrreader,  tlie  will  operates  as 
•  dectoiatloaof'  theuaei wad aotas 


«  'devise  of  the  hmd  Itself.  fSee 
C  Rol.  Rep.  388.  SArtk.^.  Ollb. 
sn  V^e%  36.  From  ithm  dednc tion 
it  >appenrs,  -that  the  tfiiamentury 
ptmer  is  ww  «pxerr(KC(^b)e,  -either 
lUfteiiy  or  indirrethf,  over  land  Y>f 
■evifry  tennrc  notw  in  iise,  artd  a!?* 
•overcveiysortjsf  intereft  In  lani, 
^iuoh,  niist  behicfet^•red  within* 
ftaik,  can  he  transferred  bv.aliena- 
•tion  takins:  effect  in  the  DwneHs  life- 
*time.— [Hargr.  n.  1.  twh.  (Ifle).l 
[That  dispositions  by  will  of  co-> 

pyhold  estates  are  now  eflTecmtil 
^without  previous  snrveoders,  sM 
■Stat.  5.7  Geo.  3.  c.  t9'i.    Ante,  vol. 

1.  p.  1.^0.  n.(K\1—[ Ed.] 

(3)  See  note  (%)  sopra. 

(4)  But  a  statute  made  since  Lord 
Coke's  time,  requires  a  number  of 
forms,  be!»ides  »ri#»if«',  in  a  will  df 
kinds  or  tenements  devisable  by  the 
ttutute  of  »Uis;  for  by  the  statute 
a?-unst  fronds  and  perjuries  a  will 
of  sudi  property  is  vuid,  unle5S  It 
is  siffned  by  the  testator,  or  by  some 
.person  for  him  in  his  presence  and 

oy  liis  dire(!tion,  and  is  also  uitested 
and  oubseribed  in  his  presence  l^ 
three  witnesses.  See  ^9  Cha.  «.  c.  S. 
Al40  by  the  last'mentione'l  statute 
the  same  forms  are  required,  as 
well  in  devises  byeiisftfinas  in  those 
of  estates  par  auire  vie.    But  these 
refutations  do  not  extend  to  copjf- 
kotd  estates  and  termo  for  if  ears; 
the  st'ituteof  frauds  and  per  uries, 
so  far  a«  it  regulates  devises  of  land, 
being  expressly  confined  to  the  three 
former  kinds  of  devises.    As  to  eo» 
fyhnlds^  a  devise  of  them  oppratet 
only  as  a  declaration  of  uses  on  the 
surrender  to  the  nst^  of  the  wi.l; 
and  therefore  if  the  form  required 
by  the  sniTea-^ler,  which  is  ii^o  illy 
nothing  more  th-in  a  testamentary 
declar  ition  in  writing,  is  olwervcd, 
it  is  sutfirieiit  without  <iny  witness; 
a*i'l  even  a  nun:apntivcy^iM  of  co* 
py'iolils  wa'tHO  etiertn  d  dt^laratioa 
of  the  use*,  where  the  surrender 
was  silent  as  to  the  form,  tid  the 
t9  Lh ».  «.  required  aU  declarations 
of  t Mists  to  be    in   wriiing.    See 
«  Atk.  .17.  and  Rarna  1.  Ch.  Kep.  9. 
In  respent  to  terms  for  tftart,  tfiey, 
fdlli^g  withiu  the  description  of  per- 
sonal estate,  are  disposable  by  will 
accordingly.    But  thi<  mu^t  be  un« 
liQatood  with    aome  distinctioiu 
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in  writing  of  the  tenant  in   fee-simple,   whereby  the 
•*^B^d  ^^B^f'**^*  *^*®°^^^^^^™°^°  '*^  *'  altered,  whereupon  many  diffictih 

case.    6  Co.  16  &  76. 

8  Co.  84,  85.  9  Co.  Thus  if  they  are  terms,  not  in 
153.  iOCo.  8S,  83,  |TM»r  bnt  voted  in  trustees  to  at- 
S4.    llCa»t4r  ICq.  teridthe  inheritance,  they  so  follow 


15i 


tlie  nature  of  the  latter,  that  if  the 
owner  devises  tlie  land  generally  hy 
a  wilt  not  so  attested  as  to  pass  the 
inheritance,  not  even  the  trmtt  of 
the  term  will  pass.  See  2  P.  Wms. 
fS6.  Also  as  to  terms  in  gron, 
though  a  testator  being  possessed 
•f  such  may  fraasaitf  them  by  the 
tfame  unsolemn  kind  of  will  as  other 
personalty,  yet  he  cannot  erettte 
flicm  by  will,  without  observing  all 
the  forms  essential  to-  a  devise  of 
real  estate ;  because  the  interest,  in 
right  of  which  the  testator  creates 
tl^  term,  is  real  estate,  and  creat- 
ing the  term  is  a  partial  devise  of  it. 
Besides  appointing  new  forms  of 
executing  wills  of  real  estate,  the 
S9  of  Cha.  2.  prescribes  how  de- 
vises shall  be  revoked. — [Hargr. 
n,S.  Ill  b.(i39).] 

(The  circumstances  necessary  to 
the  validity  of  a  devise,  under  the 
Statute  of  Frauds,  are,  1st,  That  it 
be  written.  But  it  is  to  be  observed, 
that  it  is  not  material  on  wliat  mat- 
ter, or  in  what  language,  or  charac- 
ter, a  devise  is  written,  so  that  the 
meaning  be  snfficienUy  apparent. 
Matters  v.  Masters^  i  F.  Wms.  435. 
And  it  may  be  written  at  several 
times,  and  on  dtiferent  sheets  of 
paper  unconnectedinritb  each  other; 
though  that  is  not  the  proper  mode. 
6  Cru.  Die.  49.  ^d.  That  it  be 
signed  by  the  party  himself,  or  by 
some  other  in  his  presence,  and  by 
his  express  directions.  Sealing  It  not 
necessary  to  a  will,  nor  sumcient 
without  signing.  fVrighi  v.  Wake- 
ford^  17  Ves.  458.  If,  however,  the 
testator's  name  be  written  by  him- 
self in  any  part  of  the  will,  either  at 
the  beginning  or  the  end,  it  will  be  a 
auificient  signing  within  the  statute. 
Ixmuync  v.  Stanley ^  3  Lev.  1. 
Orayson  v.  Atkinsanf.  &  Ves.  454. 
Jkionison  v.  Tumovr,  15  Ves.  183. 
But  the  want  of  signing  all  the 
sheets  of  a  will,  cannot  be  sup- 
plied ;  96  that  if  a  testator  sign  the 
two  first  slieets  of  his  will,  and  is 
Incapable  of  signing  the  others 
irom  illness,  it  cannot  take  effect. 
Hight  V.  Pricef  Dongl.  &41.  5d. 
That  it  be  attested  by  three  wit- 
nesses, in  the  presence  of  the  testa- 
tor. Where  tne  testator  owns  his 
liand-writing  before  tlie  witnesses, 
it  is  sufficient,  tliougli  they  do  not 
see  him  sign  his  name.  StonehintMe 
V.  Keelyn,  3  P.  Wms.  ^54.  Cratfrn^ 


▼.  Atkinrnm,  3  Ves.  454.  fZBs  t. 
Smiihy  1  Ves.  inn.  10.  And  an  at- 
testation by  the  witnesses  settin* 
their  marks  to  the  will,  is  good  with- 
in the  statute.  Harrimm  v.  Hmrri- 
aon,  8  Ves.  185.  Id.  504.  WiBi 
and  codicils  must  be  feparately  at- 
tested by  three  witnesses;  for  the 
attestation  of  two  vitneasrs  to  s 
will,  and  of  a  third  witness  to  a  co- 
dicil thereto,  is  not  svfficsrBt.  Im 
V.  LM,  Rep.  Temp.  Holt^  74i. 
Nor  can  the  attestation  of  a  codicS. 
annexed  to  a  will  operate  in  tay 
case  as  the  attestation  of  ttiat  wilt 
Attomey-Xieneral  v.  Barnes,  Gilk 
Rep.  5.  Pimpikrasf  V.  JLAnsdMrStCSL 
1  Com.  Rep.  3d4.  Bot  if  it  appem 
tliat  a  will,  consisting  of  smni 
parts,  made  at  different  tunes,  aad 
separately  signed  by  the  testater, 
was  intended  to  ccmstitnte  bat  ok 
will,  an  attestation  of  the  last  pan 
by  three  witnesses  will  be  snfficieat 
Cttrlfosv.GHjj^s,  lBar.549.  The 
witnesses  must  see  the  wisole  w31; 
though  the  presumption  is,  that  all 
the  sheets  on  which  a  will  Is  writtn 
are  in  the  room  where  the  vritsesses 
attest,  unless  the  cootraiy  be  pror. 
ed,  3  Mod.  «63.  Band  ▼.  SayA, 
3  Burr.  1773.  1  Bl.  Rep.  407. 
Aeherteyr.  Venun^  Com.  Rep.  Si\, 
And  the  witnesses  must  attest  ia 
the  presence  of  the  testator.  Bn- 
derick  v.  Brsdcridk,  1  P.  Wms.  S39. 
If,  however,  there  be  a  possibititv 
of  the  testator's  seeing  tKin  attest. 
It  will  be  suflltcient,  unless  the  con- 
trary is  proved.  SMrfsv.  Gland:, 
Salk.  688.  1  Ld.  Raym.  oOT.  i^ 
ford  V.  Eyre,  1  P.  Wms.  740.  Ccs- 
son  V.  Dade,  \  Bro.  C  C»  99-  Bat 
where  the  attesting  witnesses  re^ 
tired  from  the  room  where  the  tes- 
tator  had  signed,  and  subscribed 
their  names  in  an  a^oining  rooa, 
and  tlie  jury  found  that  Irom  osf 
part  of  the  testator's  room,  a  p<  r- 
son  by  Inclining  himself  forwanh 
with  his  head  out  at  tbe  doormiirfat 
have  seen  the  witnesses,  bnt  that 
the  testator  was  not  in  such  a  situ- 
ation in  the  room  that  he  naigfat  by 
so  inclining  have  seen  them  ;  it  w»l 
held,  that  the  will  was  not  dulv  at- 
tested. Doe,  d.  JVright  ▼.  Jfoi- 
/oM,  1  Maul.  &  S.  294.  It  is  not 
necessary  that  the  Hei  of  the  wit- 
nesses having  subscribed  in  the  pre^ 
sence  of  the  testator,  ahouM  be  no- 
ticed in  the  attestation,  Hamds  r. 
JanaSf  Com.  Rep.  530.  Willcs,  t. 
Cro/t  V.  Pawlet^  SStia.  1109.;  nrs- 
ther  is  it  requisite  that  the/  shooU 
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|xiestiotis,  and  most  commonly  disherison  of  heirs  (when  the 
ieviaors  are  pinched  by  the  messengers  of  death)^  do  arise  4Kid 


all  «tteftt  at  tbe  same  timv.    Anom, 
3  cat.  Rep.  i09.    C^k  v.  ParamtSj 
l?rrc.  in  Ch.  184.     Jwtes  v.  Lailcf, 
*£  Ack.  176.  II.  An  penonsy^apable 
of    being  witnenes    in   any  other 
VRmnner*  may  mko  be  witnesses  to  a 
^rill.     A«d  by  stat.  35  Geo.  3.  c.  d. 
ckrrisees  and  kfitces  under  a  will 
sure  competent  vrilneMes   thereto, 
the  devise,  so  far  as  coocems  them, 
or  any  clahning  tmder  them,  being 
declared  void.     And  h  Has  been 
recently  deteranned,  that  a  will  was 
welt  attested,  though  one  of  the 
aabscribing.  witnesses  was  execntor 
in  trust  under  the  will.     PhippM  v. 
PitckH-y  1  Mad.  Rep.  144.    8.  C 
6  Touat.  -820.     Kt  vid.  Bcttmm  ▼. 
^romUy^Bart,  12£ast.260.     And 
bfV  the  same  statute  creditors  may 
afao  be  witnesses  to  wilis  chargeil 
^vith  the  payment  of  debts:   the 
credit  of  all  such  witnesses  being 
left  to  tlie  consideration  of  the  court 
Aiid  jary.    Where  one  of  the  wit- 
nesses to  a  will  had  become  insane, 
it  was  held,  that  his  hand -writing 
faight  be  proved,  as  he  was  to  be 
considered  as   dead.      Bemeit  ▼. 
T4y(ar,lVes.jan.  N«S.  381.  Pub- 
lication  is  also  necessary  to  a  will, 
that  is,  the  testator  must  do  some 
Sbct  from  which  it  can  be  concluded 
that  be  intended  the  instrument  to 
operate  as  his  will.     S  Atk.  161. 
Bat  (he  words,  '' signed  and  pub- 
lished by  the  said  A.  B.  as  ana  for 
liis  last  win  and  testament,**  amount 
to  a  publieation ;  and  the  delivery 
of  a  will  or  a  deed,  has  been  held 
anffideot.     Ptaie  v.  Oag^y,  Com. 
Kep.  196.      Trtnuner  v.  Jackson, 
4  Bum.  Eee.  L.  Il9.     That  wills 
tJiat  change  lands  are  within  the 
atatate,  see  t  Atk.  S7f.     t  Ves. 
179. ;  except  that  where  a  will  duly 
execated  contains  a  general  charge 
4m  lands  in  aid  of  the   personal 
iCstate,  it  will  extend    to   legacies 
xiven  by  a  soiisequent  will,  or  co- 
dicil not  daly  attested.    BrudeneU 
fV.  Btnghton^  t  Atk.  368.    1  Burr. 
4S3.    Feam.  Op  434.    Habergkam 
T.  Vineewt  and  Stansfietd,   9  Vcs. 
jun.  331.  ^36.     8  Vcs.  495.    That 
•^he  statate  extends  to  wiUs  of  trust 
estates,  see  WagMmff  y.  IVagttaf, 
£  P.  Wais.  2i)l.    3  Atk.  151.  Ante, 
■p.  638.  n.  (4);  and  to  mortgages 
and  equities  of  redemption,    and 
sioney  directed  to  be  laid  out  in 
4and8,see  6  On.  Dig.  73.  That  wills 
saade  in  a  foreign  country  of  lands 
jn  England,  mnst  be  executed  in 
the  same  manner  as  if  made  in  £ng- 
land,  sec  Csji/rta  v.  Otpfii^  t  i*. 


Wras.  S93.  Bnt,  we  have  seen,  that 
a  will  to  direct  tlie  uses  of  a  sur- 
render of  a  copyhold,  or  of  a  cus* 
tomary  estate,'  passing  by  surrender, 
is  not  within  the  statute  of  frandv, 
and  need  not  be  signed,  unless  such 
slsnatnre  be  required  by  the  temiK 
of  the  surrender  to  the  uses  of  the 
will.  6Sapra,  p.  637.  n.  (3).  I>oe,d. 
€o9k  V.  DtmrerB,  7  East.  398.  2  l\ 
Wms.  358.  Ctary  v.  Aakew^  t  P. 
Wros.  359.  n.  1.  TuffneU  v.  Pugt, 
leAtk.  37. 

With   respect    to    the    revoca- 
tioa  of  devises,  it  is  to  be  observ- 
ed, tliat  there   are  three  express 
modes  of  revoking  a  will.— 1st.  By 
a  subseqneut  will  duly  executed 
according  to  the  statute.    But  stu- 
less  tbe    second  will   contains  a 
clause  of  revocation  of  all  former 
wills,  or  makes  some  disposition 
inconsistent  with  the  former  will, 
it  cannot  operate  as  a  revocation 
(iiereof,  bnt  both  wills  are  good* 
Coward  v.  Marshall^  Cro.  Elia.  731. 
Humgerfitrd    v.  iVosirsrCAy,   Siiow« 
P.  C.  146.  Hnrdr.  374.    ftjalk.  693. 
3  Mod.  S03.  Goodright  v.  //onrsod, 
3  Wils.  497.  3  Bl.  Rep.  937.  Cowp. 
67.    7  Bro.  P.  C.  489.    Bnt  where 
it  appears  in  a  snbseqoent  will, 
that  it  was  the  intention  of  the  tes- 
tator to  revoke  a  former  one,  k  is 
sufficient,  though  such  subsequent 
will  should  not  take  effect  from  the 
disability  of  the  devisee,    l  £oL 
Abr.  614.    Rop^  v.  RatcUfe^  10 
Mod.  333.    A  codicil  duly  execu- 
ted (see  Bteket  v.  Harden^  4  Maul. 
&  S.  1.)  has  tlie  same  efiectinre* 
voking  a  former  devise  as  a  sabse- 
qnentwill.    S  Atk.  583.  I  Ves.  33. 
178.    But  where  there  are  two  ia> 
consistent  wills  of  the  same  datc^ 
and  no  subsequent  act  of  the  testator 
to  explain  ihem,  both  will  be  void. 
PhipjM  V.  Emrl  €/  Angletea,  7  Bro. 
P.  C.  44S.    «dly.  By  an  express 
declaratioa  in  writing  that  the  tes- 
tator means   to  revoke   his  will, 
which  must  be  signed  by  him  in 
the  presence  of  three  witnesses. 
HiUM  V.  King^  3  Lev.  »6.    To  m 
declaration  of  this  kind,  it  is«ot 
requisite  that  the  witnesses  should 
oubsirribe  in  the  testator's  presence, 
1  P.  Wms.  344.    Bnt    a   second 
will,   though  containinc  a  clause 
revoking  all  former  wills,  will  not 
operate  as  a  revocation,  unless  it 
is  executed  so  as  to  operate  as  a 
Revise.  Fgglestime  v.  Speake,  3  iVlod. 
1258.     1  .Show.  <89.    Oniong  v.  T^ 
jrer,  i  P.  Wms.  343.    «  Vera.  741. 
.3diy.  By  cancellic^i  teanngf  ^V 
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Hrvise  by  cusfom,  not 
Mttkin  tavay  by  these 
tlatuie9. 

(c)Dier,  4&5Pha.& 
Mar.  165*  an.  6  Eliz. 
Dalison.     Pasch. 
90  VAiz*  between  Bar> 
ber  and  bin  wife, 
plaintiff*,  and  William 
Lone,  defendant^  in 
a  writ  of  partition. 
Bcndloe's  adjudged. 
19  Co.  1S3.) 
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happen.     But  (c)  these  statutes  take  not  away  the  cusIod  to 


obliterating  it.  But  cancellation 
is  an  equivocal  act,  and  will  not 
amount  to  a  revocation,  nalew 
it  a(>pear8  lliat  k  was  done  anim» 
cancellandL  Cowp.  52.  Hyde  v. 
Hyde,  t  Ab.  £q.  409.  Omona  v. 
TyrtVf  1  P.  Wms,  S41.  n.  1.  Ante, 
p.  640, 1 .  n.  ( O  1 ).  But  any  act  of  a 
testator  by  wbich  be  shews  his  in- 
tention to  cancol  his  will,  though 
U  be  uot  actually  canceUed,  wiU 
Operate  as  a  revocation.  Bibb  v. 
Thomasy  2  Bl.  JRep.  104:>.  Au  ob- 
Uteritlon  of  part,  however,  does 
not  oper.ttc  as  a  revocation  of  the 
whole,  hut  on\y  pro  lanto.  Sutton 
T.  Sutton,  Covvp.  812.  horkino  v. 
iMTkinSy  d  Bos.  <$c  P.  16.  SkoH  v. 
Smith,  4  East.  419.  Where  there 
•re  duplicates  of  a  wiU,  and  the 
testator  cancels  one  part,  it  will-  be 
H  revocation  of  the  whole.  Z  Vern. 
74i?.  1  P.  Wms.  346.  And  can- 
filiation  of  a  codicil  is  efiectual, 
notwUh»tandin{gf  an  interliueatioo 
to  the  same  effect  left  standtog  in 
the  will.  Utteraon  v.  UttersoHy  S 
Ves.  i$2.  Besides  these  express 
modes  of  revoking  a  will,  certain 
iterations  in  tlie  situation  of  the 
testator,  or  in  the  estate  devised, 
)iave  been  held  to  be  implied  're- 
vocations of  a  will.  Thus  marri- 
age and  the  birth  of  a  q^iild,  or  of 
m  posthumous  child  {Ooe  v.  .Lsa- 
wihirtf  5  T.  R.  49.),  operate  as  an 
implied  revocation  of  a  will  made 
during  celibacy,  on  the  presumed 
change  in  the  testator*s  intention. 
Christopher  v.  Christopher^  4  Burr. 
iSl82.  Spragge  v.  Stone^  Dougl.35. 
.Ambl.  7ZU  But  if  this  presump- 
tion is  rebutted  by  other  circum* 
atances,  the  rule  will  not  hold. 
Brotm  V.  Thompson^  1  Ab.  £q.  413. 
£rody  v.  Cubitt^  Dongl.  31.  £x 
fmie  Lord  lUhester^  7  Ves.  348. 
Thus  where  A.  by  will  provided 
.an  annuity  for  B.  with  whom  he 
.cohabited,  and  directed  his  trustee 
jind  executor  out  of  his  real  estate, 
in  case  he  ihwld  have  my  ehild  4n' 
/thildren  by  B.,  to  raise  ^3000,  to 
be  paid  to  and  amongst  his  said 
.ahildreuy  and  devised  the  remainder 
jof  his  estate  over  to  several  of  hts 
-relatives:  afterwards  he  married 
.B.  and  had  several  children  by  her: 
it  was  licld,  that  such  subsequent 
marriage  and  births  did  not  revoke 
his  will ;  the  objects  having  been 
therein  contemplated  and  provided 
for.  Ktnebel  v.  Sera/ton,  t  £ast 
£J0.  And  it  has  been  decided, 
that  neither  of  tlwse  circumstanoes 
singly,  as  a  subsequent  marriage, 
er  the  subsequent  birth  of  a  chttd. 


will  operate  as  an  implid  rem. 
tion  of  a  wiU  made  beiore  tlK  ar 
riage.  Dae^  d  wme  v.  Bvfvi 
^  Maol.^  8. 10.  Jadbia  V.  UvkiK 
Amhl.4B7.  Awoman^viSi^fffok 
ed  bv  marrtagr.  Fane  t.  Kaiiixi, 
4C0.6I* J>o«,  d.Hsdatoi  vS^^it, 
#T.  R  684;bci4if  shesiirTif«fW 
husband,  the  will  is  renvvdjaii^ 
takes  effect  as  if  she  had  oettrbni 
married,  tiodsan  v.Lbj^lBn 
C.  C.  534.  Plowd.  343.  It  t»  itai 
rule,  that  wherever  a  penen  vte 
has  deviaed  an  estate,  sftrnni4 
makes  an  alteratioa  io  it^braif 
mode  of  conveyance  wlBterer,  & 
consistent  with  the  prerdHr^ 
vise ;  or  by  which  such  eettSf  fc^ 
comes  in  any  respect  i&i^ 
from  what  it  was  before;  i&:k 
an  aiieaatioo  will  operai*  e  i 
revocation  of  the  poor  ie^ 
Brydges  ▼.  Dmduae  M  0^a^^ 
Ves.  jun.417.  rBro.P.C.oOo.G**' 
tiite  V.  Oiwoy,  7  T.  R.  3?9.  %  Ve«. 
6B3.  7  Bro.  P.  C-  595.  0w,d.  V^ 
V.  mimi^  3  N.  R.  40.  0K.i 
XM^gfim,  ▼.  JSisAipif  Ii«^ 
<  N.  R.  491.  And  an  sfreont 
to  convey,  revokes  a  derive,  >• 
well  as  an  actnsl  csavejfisef. 
VoKStr  T.  Jejfrey,  16  Ves.  5li>.  (« 
jr.  Hoiford^  3  Ves.  655.  RUp  ▼ 
Hager,  t  P.  Wms.  3tt.  Ottfft 
Crfiyer,  %  P.  Wms.  612.  Em^^ 
AUoek,  5  Ves.  648.  Aod  is  «i 
case  parol  evidence  isnotsdniffite 
to  prove  that  tlie  tntitsr  iMflt 
his  avill  should  reanin  in  ferct 
duodtiiU  V.  OiiMnr,  S  VekjinLttit 
3  Hen.  Bl.  516.  Bat  a  fiudiktf 
conveyance  vrill  net  optale  as  a 
revocation,  Hsaoes  r.Jfdt,  S^ 
C.  C.  156 ;  nor  will  s  deiisf  k 
revoked  by  an  alleiatiso  of  tbe 
qtality  of  the  estite,  untfasot  ^• 
ing  the  quantity  of  the  intemt,' 
the  disposing  power  of  tbe«nf« 
1  RoU.  Abr.  616.  pL  3.  Bact^ 
acqnisition  of  the  legsl  eitair 
alone  (Ambl.  119.  3  Atk.  74!'. 
WHUams  v.OmM,  rVas.  jn.  H^^ 
or  the  thange  of  a  trartee  {^^ 
V.  FuUartam^  DougL  718.  P'^ 
V.  firreaum,  3  Atk.  749.  Dte  t.  M 
.Dongl.  709.  Etnd.^mi^i'Ge' 
treU  V.  Smith,  4  East,  4l90f r  1 
IHurtition,  thoaafa  cMfobstitra  i? 
a  fine(JLii(J^  v.  JKsr%,  8 Vis. J^- 
S  P.  Wms.  169.  iB*f  '•  ^* 
tagJasv,  Ld.  Rayas.  840*  «>fe»  ^ 
extends  to  other  tha^  Ws^^ 
TUkaer,  cited  5  Atk.  fU.)^^ 
operate  as  a  ■MacilSwi  l^^ 
be  further  absem^  M  ^ 
the  conveyaaaeiahatiffartfn^ 

estate^  ^Tlmm^^^ 
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^0dfckin9on  r.  Whoody  Cro.  Car. 
S.  1  Vera.  97.,  unless  made  to 
le  devisee  himself,  Coke  v.  Btd- 
fc'k^  Cro.  Jac.  49.),  or  a  mortgage 

1  fee  (Hallyf.  Duneh^  1  Veru,  329. 
Atk.  805%   «  P.  Wms.  334.   Har- 

rtood  y.  Ofclander,  6  Ves.  199. 
Vncker  ▼.  nnwstan^  17  Ves.  134., 
iDless  made  to  the  devisee,  which 
KTould  be  inconsistent  with  the  de- 
rls*-,  Harkness  v.  BayUy,  Prec.  Ch. 
>14.)  or  a  conveyance  for  payment 
>f  debts  merely,  b<ing  for  a  parti- 
rular  purpose  only,  Venum  v.  JoneSj 
Prec.  Ch.  S<.    Ogle  v.  Cook,  cited 

2  Bro.  C.  C.  591 ;  will  only  operate 
as  a  partial  revocation,  or  a  revoea- 
tioQ  yro  tanio^  of  the  will.    So  if  a 
testator  having  executed  a  devise 
o^  lands  in  iSe  pretence  of  three 
witnesses,  to  two  persons  as  joint- 
tenants  in  fee,  afterwards   strike 
out  the  name  of  one  of  the  devisees, 
and  there  be  no  repnbUcation ;  the 
erasure  will  only  operate  at  a  re* 
vocation  of  the  will  pro  tanto,  Lor- 
letat  V.  Larkhn,  3  Bos.  &  Pull.  16. 
109.    That  a  devise  of  a  real  estate 
is  not  revoked  by  bankruptcy,  see 
CAorjum  v.  Ckaiiumf  14  Ves.  580. 

With  respect  to  leasehold  estates, 
it  it  settlea,  that  a  surrender  of  a 
lease  for  lives,  and  the  taking  a 
new  lease,  will  operate  at  a  revoca* 
tion  of  a  devite  of  the  leate ;  for 
the  testator  by  the  tnrrender  di- 
vesti  liimtelf  of  bit  whole  ettate  In 
the  old  lease,  and  acquires  a  new 
estate  by  the  renewal.    Marwood 
T.  Turner,  3  P.  Wms.  163.  'So  a 
purchase  of  a  reversion  eapecftuit 
on  a  lease  for  lives,  operatct  as  a 
revocation  pro  tanto  or  a  devite  of 
such  estatet  for  livet.  Gottoa  ▼• 
Hancock,  3  Atk. 4S4.  So  a  turrender 
of  a  term  for  years,  and  the  taking 
a  new  temu  operate  as  a  revoca- 
tion thereof,  Abney  v.  MiUer,  9  Atk«  • 
&93.  Ruditone  v.  Andermm,  %  Vet. 
418.  Hone  v.  Medcn^,  t  Bro.  C.  C. 
S61 ;  unless  it  appears  to  have  been 
the  testator^s  intention  to  dlspoae 
of  all  terms,  whereof  he  shoula  die 
possessed,  in  which,  case  a  renewed 
term  will  pass.     6  Cro.  Dig.  If7. 
With  respect  to  copyholds,  though 
in  general  a  surrender  and  admit- 
tance operate  at  a  revocation,  yet 
it  has  been  determined  that  an  ad- 
mittance to  a  copyholdy  grounded 
on  a  prior  turrender,  doet  not 
operate  as  a  revocation  of  an  inter- 
mediate wilL     6  Cru.  Dig.  1JI7. 
Tknutovi  v.  Cutmiagham^  Feam. 
Cost.  Rem.  90. 

Lastly,  with  respect  to  Republi- 
cation ;^thi8  hat  a  twofold  effect, 
1st  To  give  a  will  all  the  effect 
of  a  will  made  at  the  time  of  itt 
repablication  \  uA^  2dly.  To  tct 
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up  and  re-establish  a  win  that  hat 
been  revoked.  6  Cm.  Dig.   1S9. 
Re-execution  of  a  will  is  a  repub- 
lication of  it ;  but  it  is  settled  that 
an  express  republication  of  a  will 
must  be  attended  with  the  same 
formalities  as  are  necessary  to  its 
first  publication.   Martin  v.  Satagc, 
iVcs.  440.    So  a  codicil,  duly  at- 
tested, and  annexed  to  a  will,  or 
referring  to  a  will, (as  *^  to  be  taiken 
as  part  of  the  will,"  GoodtitU,  d. 
H'oodhouse  v.  Mereditk,  2  Maul.  6c 
S.5.)  operates  as  a  republication 
of  such  wiU,  so  as  to  pass  lands 
purchased,   or  contracted   to    be 
purchased,   between  the  dates  of 
the  will  and  codicil.    Aekerleyr, 
Venum,  Com.  Rep.  381.    3  Bro. 
p.  C.  85.    PoHer  v.  Potter,  I  Ves. 
437.    Brnnee  v.  Crowe,  1  Ves.  jun. 
486.  4  Bro.  C.  C.  2.    Piggott  v. 
WaOer,  7  Vet.  96.    Lord  IValpoU 
y.  Lord  Chotmonddey,    7  T.    R. 
138.    Hnime  v.  Heygaie,  1  Meriv. 
S85.    SecuM  where  the  effect  of  a 
codicil  It  confined  to  the  landt  de- 
vised by  the  will  to  whidi  it  is  an- 
nexed .  Straihmore  v .  Boweo,  7  T.  R. 
482.  t  B08.&  PnU.  50a    Piggoti 
V.  WaUer,  7  Ves.  124.    Cancelling 
a  second  will  repubUshes  the  first, 
Goodrigkt  v.  Glazier,  4  Burr.  2512. 
But  if  the  first  will  was  cancelled, 
nothing  but  a  re^xecation  of  it 
will  amount  to   a  republication. 
BurienOuiw  v.  GilbeH,  Cowp.  49. 
That  an  estate  contracted  for  after 
a  general  devise  will  pass  by  a  re- 
publication, and  must  be  paid  for 
out  of  the  personal   ettate,  tee 
BrooMte  v.  Monck,  10  Vet.  605 ;  and 
the  devisee  or  heir  will  be  entitled 
to  the  benefit  of  a  contract  for 
purchase,  and  to  an  application  of 
the  personal  ettate  in  payment,  if  a 
title  can  bemade;  but  nototlierwite. 
S.  C.    £t  vid.  Bloamd  v.  Beottand^ 
5  Vet.  515, 516.    RumJMd  v.  Rum- 
bold,  3  Vet.  65.    IViioon  v.  JtfMM^, 
ibid.  191.    Pettiward  v.  Preoeott, 

7  Vet.  541.    Sheddm  v.  Goodrich, 

8  Vet.  481.    Rich  v.  CoekeU,  9  Vet. 
369.   Andrew  y.THmiyHaU,Caw^ 
bridge,  ibid.  533.    MUwoi  v.  CHtke* 
rme,  10  Vet.  589.    JRose  v.  Cm^g' 
iUnn,  11  Vet.  550.    That  a  surren- 
der of  a  copyhold  to  the  ate  of  a 
will,  may  be  worded  to  at  to  ope- 
rate as  a  republication  of  a  former 
will,  and  inake  the  copyliold  past 
thereby,  see  HeyUnv.  i/eylia,Cowp. 
ISO.    And  where  a  testator  by  will 
charged  all  bis  estate*  with  pay- 
ment of  debts,  and  made  hit  ton  re> 
tiduary  legatee;  afterwardt  pur- 
ehatecl  copyhoMt,  which  were  dol^r 
torrondered  to  the,  ute  of  hit  will, 
and  by  codicil  devised  those  copy- 
holds to  hit  ton  in  fee :  the  codicil 
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tf'kat  detitea  good  un 
der  Ike  «/af .  of  wiU$, 


devise  (5%  whereof  LiUleton  speaketh :  for  though  hods  de- 
visable b)*  custom  be  holden  by  knight-service,  yet  mayibe 
owner  devise  the  whole  land  by  force  of  the  custom,  and  that 
shall  stand  good  against  the  heir  for  the  whole.  But  the  de- 
vise of  lauds  holden  by  knight-service  by  force  of  tbe  stitule 
is  utterly  void  for  a  third,  and  the  same  shall  descend  to  tlie 
lieir.  If  he  hath  any  lands  holden  by  knight-service  in  capiUj 
and  lands  in  socage,  he  can  devise  but  two  parts  of  the  whole; 
but  if  he  hold  lands  by  knight-service  of  the  king,  and  Dotts 
capUe,  or  of  a  mean  lord,  and  hath  also  hnda  in  socage,  k 
may  devise  two  parts  of  his  land  holden  by  knight-service,  and 
all  his  socage  lands.  If  he  holds  any  hiiid  of  the  king  n 
capiie,  and  by  act  executed  in  his  life-time  he  conveyeth  oj 
part  of  his  lands  to  the  use  of  his  wife,  or  of  hb  childreo,  or 
payment  of  his  debts,  though  it  be  with  power  of  revocatioa. 
he  can  devise  by  his  willCt^no  more^  but  to  make  uptk 
land  so  conveyed  two  parts  of  the  whole.  And  if  the  laiic} 
ao  conveyed  amount  to  two  parts  or  more,  then  he  can  devbf 
nothing  by  bis  will.  But  if  be  bath  land  only  that  isboideB 
in  socage,  then  be  may  deyise  by  his  will  all  his  socage  lasdi; 
80  as  it  18  apparent,  thai  the  benefit  of  tbe  lords  was  mort 
10  Co.  80,  81.  Leon,  carefully  provided  for,  than  the  good  of  the  heir.  Bat  if  a 
Lovey's  case.  jj^^^^  holdbg  some  land  of  the  king  by  knight-service  in  cBfiUf 


(d)  6  Co.  17»  18.  Sir 
EdwardI  Clere's  case. 
3  Co.  34  b.  Butler 
and  Baker's  case. 


was  lieM  to  be  a  reiMiblication  of 
th9  wUI,  ao  as  to  svl^ect  those 
oapjhohls  to  tho  paymcnl  of  debts* 
RowUf  T.  Efim,  S  MetsT.  188.}— 
[JBd.] 

(<>)  Wktbt  the  power  of  dcnrisiag 
depMded  wholly  on  the  slatntas  of 
Henry  the  eig|ith,U  wa»fieoneiitly 
of  importance  to  resort  to  die  ras* 
torn  or  devtsiagf  as  being  nost  he* 
neficialforUie  devisee.  Thepower 
&y  ciutom  nigbt  be  iargir  than  tlie 
tLdutor^  power;  tbe  former  some* 
tines  cnabUug  to  devise  the  whoky 
where  the  latter  could  only  be  cib- 
ercised  over  tmo  pariB*  %  Sid.  IM. 
lliere  was  also  an  easontial  diSkt'- 
once  between  the  two  posveia  to 
the  mode  of  execitfisii ;  for  a  wiA  in 
mnkimg  was  conceived  to  be  neceso 
aaiy  to  a  devise  under  the  stohrf#JS 
bat  a  amiaifMf tv«  wiU  miaht  be  sal« 
llciont  under  the  castoat.  S  Sid.  1M» 
But  tlaesc  differences  do  not  now 
aabsist  any  longer.  AaoatlK  one 
band  the  18  of  Cha.  8.  by  comm- 
Mcatiag  to  all  fi«eMd  huida  tho 
qaaUtiea  of  die  tenure  by  coaiin^a 


ueo^ty  has  rendered  tbe  power  c/ 
#evisin|^  the  irMe  uader  the  sii- 
totes  of  Henry  tbe  ei^tb  ntftra.'. 
so  OB  tbe  other  hand  tbf  t^f 
Cha.  8.  against  finuds  aod  peijE- 
ries,  R^nires  the  same  soleniiw 
of  writing,  sigiiifig,  and  sttfstatiM 
to  a  dev&e  by  caaton,  ai  to  ok 
mdcrthestatotes.  SeeiDte,D.;t, 
^.  eiS^  and  n.  (4),  p.  637.  Tkt 
two  powers  of  devishif  beiiig  tie 
assimiftited,  and  made  ror  the  000 
part  conmensimite,  it  csa  irWis 
hhppen,  that  It  ahosld  be  necessuy 
to  call  the  power  by  c«it«ii  in  ^ 
though  it  IS  pmmMc,  as  where  tk 
custom  enables  an  infiBt  of  ivtf- 
toen,  or  a  feme  covert,  Dfitherrf 
wMdi  Is  capable  of  devtsitf  B»kr 
the  statutes.  At  to  the  bftA^  ^ 
9r  Hen.  &  5.  PerlL.  »cet  504. 
8  And.  If.  5  Co.  M.  and  » toth 
/e«i«  co9ai,  5  Com.  Dig.  14.  wbere 
it  is  said,  tliat  by  the  cnstoD  d 
London  she  may  detise  to  her  bo!' 
band,  but  without  dtiog  ay  i*; 
thority.F-{Hargr.  a4.  Ill' &(i^/ 
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convey  two  psirts  of  his  land  to  the  use  of  bis  wife  ibr  life^ 

now  (as  bath  been  said)  he  clan  devise  no  part  of  the  residue^ 

but  y«  he  tnay  by  bis  will  devise  the  reversion  df  the  two  Leon.  Lovey'«  case, 

parts  so  conveyed  to  his  wife  :  for  the  intention  of  the  act  is  2^1,^"^^?*^'^* 

to  give  power  to  dispose  of  two  parts  entirely. 

If  tli^  devisor  leave  a  full  third  part  of  the  lanci  immei 
diately  to  descend  in  fee-simple  or  in  tail^  be  may  devise  the 
other  two  parts  in  fee-stitiple.     If  a  third  part  be  not  teft^  it 
shall  be  made  u|i  according  to  the  act.     But  hereditaments, 
that  ari  not  of  any  yearly  value,  as  bona  et  cataUn  feionum 
ei  Jngitiverym,  watfs^  estrays,  afid  the  like>  cin  neither  be 
left  to  descend  for  any  part  of  the  ibird  part,  or  devbed  a$ 
part  of  the  two  parts.    Biit  yet  if  snch  franchises  of  uncertain 
Talue  be  holden  of  the  king  in  cafntt,  they  shall  restrain  th^ 
devise  of  all  his  la^ds,  and  make  it  void  for  a  third  part.     So 
it  is,  if  a  ni:i(n  hath  a  reversion  expectant  upon  an  estate- taH 
dry  and  fruitless  holden  of  the  king  by  knighe-service  tn  capita, 
yet  that  shall  restrain  hihi  to  devise  but  two  ports  6f  his  lands 
only.    And  wbet^  the  statute  speaks  of  a  rethtiindir,  it  is  16 
be  intended  dt^y  of  such  a  remainder  as  nMiy  diiawwttrd  and 
marriage  by  the  eoiAmon  tafw.    As  if  a  reversion  upon  a  state  (i  Sid.  56.)  Leon, 
for  life  be  granted  to  one  for  life,  the  remainder  in  fee,  dur-  mpra,  Tol.  8i, 
ing  the  life  of  the  grantee  for  life  it  is  not  wfihin  the  statute ; 
but  if  he  dtefh,  this  is  such  a  remainder  as  i^  within  the  stas 
tute,  although  it  be  diy  and  fruitless.     If  a  gift  in  tail  of  a 
lease  for  life  be  macfe,  the  remainder  h  fee,  this  remainder 
in  fee  is  not  within  the  statute.     But  if  a  nten  hath  lands 
holden  by  knight-service  in  capite  in  possession,  reversion,  or 
remainder,  and  is  also  seised  of  socage  land>  and  devise  by 
his  will  all  bis  lands,  and  after  he  selleth  away  the  capiie 
land,  of  thkt  land  is  recovered  from  him,  the  will  id  good  for 
the  whole  socage  land.    The  values  both  of  the  third  part 
and  the  two  parts  of  the  lands  shall  be  taken  as  they  happea 
to  be  at  the  time  of  the  death  of  t'he  devisor ;  for  then  his 
Mrill  takes  effect. 

He  that  holds  by  knight-service  in  chief,  deviseth  by  his  8  Co.  S4»  85.   Sir 

.,  ^  .    „  ...  Richard  PexhaH's 

^1  a  rent,  contaion,  or  other  profits  tfs  snaH  Irmount  to  tb6  cue.   3  Co.  ss.  Bot» 
^lue of  two  parts  oi«  of  idl his  lands:  diii rent  ismeth  only  ottt  ler  «a4  Bsker^i  csm. 
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of  the  two  parts,  and  the  third  part  U  free  of  it.  And  if  he 
hath  lands  boldeu  bj  knight-service,  and  not  in  capiUf  be 
may  charge  two  parts  of  the  knight-service  as  is  aforesaid, 
and  all  his  socage  land,  &c.  And  if  he  hath  ooly  socage 
land,  he  may  by  his  will  charge-  it  at  his  pleasure,  ao  as  the 
king's  and  lord  s  third  part  is  free,  and  the  heir^s  two  psits 
charged ;  and  this  is  only  by  force  of  the  statute  of  54  H«  8. 


•112  a. 


(Mo.  tao.) 


If  a  man  make  a  feoffment  in  fee  of  his  lands  bolden  bj 
knight-service  to  the  use  of  such  person  and  peraoo^,  and  of 
^uch  estate  and  estates,  &c.  as  he  shall  appoint  by  bis  will, 
in  this  case,  by  operation  of  law  the  use  and  state  vests  in  the 
feoffor,  and  he  is  seised  of  a  qiuilified  fee.  In  this  case,  if 
the  feoffor  limit  estates  by  his  will,  by  force  and  according  Co 
his  power,  there  the  uses  and  estates  growing  out  of  the 
feoffment  are  good  for  the  whole,  and  the  last  will  is  bat 
directory  (6).  But  in  that  case,  if  the  feoffor  bad  «levised 
the  land  (as  owner  tliereof )  without  any  reference  to  the  feoff- 
ment and  power  thereby  given,  then  taking  effect  by  the  will, 
it  is  void  for  a  third  part.  But  if  be  bad  formeriy  conveyed 
two  parts  to  the  use  of  his  wife,  8cc.  and  after  devised  the 
residue  by  his  will  without  any  reference  to  his  pow^  by  the 
•feoffment,  yet  thi,:;  will  shall  enure  to  declare  the  use  opoa 
the  feoffment,  because  he  had  no  power  as  owner  of  tbe  iand 
to  devise  any  part  of  it  (7).  But  if  the  feoffment  had  been 
made  to  the  use  of  hb  last  will,  although  he  deviseth  die 
land  with  reference  to  the  feoffment,  yet  it  taketh  efiiect  only 
by  the  will,  and  not  by  the  feoffment  (8).    All  vi'hicb  and 


(6)  Adjadged  ace.  in  Myiiom  and 
iMhncky  W-.  J«.  7.^Hsr8r.  n.  5. 

an  b.] 

,  (7)  Thii  was  tiie  point  adjudged 
in  8ir  Edward  Ckre't  case;  and 
though,  as  the  whole  of  the  land 
is  BOW  devisable,  tbe  doctrine  of 
that  case  is  no  longer  of  conse- 
quence in  respect  to  Uie  extent  and 
exercise  of  the  power  of  devising, 
3ret  it  may  be  material  for  otber 
purposes;  for  it  compreliends  a 
gemtnd  rule,  settling  how  an  act 
shall  operate,  where  it  vay  take 
cfiect  in  two  ways,  that  is,  either  as 
the  execution  of  a  power  derived 
from  interesif  or  as  the  execution 
of  a  power  notarising  from  itUeretif 
but  apteidUy  rturred,    la  the  great 


case  of  Cammendmmt  the  doctriac  is 
weU  exptained  by  lionl  Hobait, 
and  6nely  applied.  Hob.  160.^ 
[Hatgr.  n.  1.  tiS  a.  (141).] 
[See  ante,  p.  591,  n- (»).]-{£<.] 
(8)  llie  distinction  here  andr, 
between  afeoffiaieat  U  ike  mae^m 
ImU  wiilf  and  one  ts  mek  vset  m  tibc 
fe$jfor  iMrid  ajiipatef  ^  lase  wSB^ 
seems  extremely  subtle.  However, 
L4>rd  Coke  reports  it  as  adopted 
by  the  judges  in  Sir  Edward  Cllcre'k 
case ;  and,  according  to  Moore,  the 
same  point  was  adjudged  in  BmtUg 
and  TreviUmiy  iMo.  S78.  But  then 
as  to  the  former  of  tbeae  cases,  tbe 
opinion  on  this  potnt  arast  have 
been  extra-judicial,  the  leoAsent 
having  beuB  loMfifc  aaci  Af  dkaaM  is 
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many  otber  points  of  intricate  and  abstruse  learning  yon  shall 
snore  largely  read  in  my  Reports. 

(e)  If  a  man  deviseth,  either  by  special  name  or  generally.  Ilia, 

goods  or  chattels,  real  or  personal,  and  dieth,  the  devisee  ^^^j^^^i^i^^ 
cannot  take  them  without  the  assent  of  the  es6cut0!r»(9);  But  tktdnimeUf^naiitnf. 
when  a  man  is  seised  of  lands  in  fee,  and  deviseth  the  same  ^^h^^/^  £.  4. 
in  fee,  in  tail,  for  life,  or  for  years,  the  devisee  shall  enter;  13.   «i  E.  4.  tu 
for  inihat  case  the  executors  have  no  meddling'therewith.  And 
in  the  case  of  a  devise  by  will  of  lands,  whereof  the  devisor 
is  seised  in  fcse,  the  freehold  or  interest  m  law  is  \n(f)  the  (/)  4  Mar.  Br.  tit. 
devisee  before  he  doth  enter,  and  in  that  case  nothing  fg;  (^)R^glt  fol.wt. 
(having  r^ard  to  the  estate  or  interest  devised)  descendeth  to  J^  A*"*  Pj-  ^-  *.^-  ^• 
the  heir.     But  if  the  heir  of  the  devisor  entereth  and  holdeth  3i .    34  £.  Sw  tit.  Por- 
the  devisee  out,  he  may  enter  as  Littleton  (sect.  167)  saith,  ^  h.\  Dev^e  99. 
or  have  his  writ  called  ex  gravi  qwtrela ;  and  this  writ  (with-  ^^^^0"  lb?.*«wbf"^* 
out  any  particular  usage)  is  incident  to  the  custom  to  devise ;  (Po^*  <^  \S^^' 
for  otherwise,  if  a  descent  were  cast  before  the  devisee  did 
enter,  the  devisee  should  have  no  remedy.    After  an  actual 
possession  this  writ  lieth  not ;  for  then  the  devisee  may  have 
his  ordinaiy  remedy  by  the  common  law  (a). 

mpfoSmUihfwSa^  and  not  to  A«  UN  [Sccante,  £71  b.  p.  590.>-[l».] 

^thewiU  iUilf;  mnd  as  to  the  lat-  (9)  Ace.  Perk.  sect.  4S8.  570. 

ttr  case^  it  went  off  finally  on  an-  and  57S.  to  576.    Tlie  other  autho- 

•ther  point    The  reasoning  in  snp-  rities  relative  to  this  doctrine  will 

port  of  the  distinction  wiU  be  found  be  found  in  Vin.  Abr.  E^evtae^  A.  a. 

ante,  271  b.  and  more  at  large  in  and  Com.  Dig.  AimimdrtikmyC*  5. 

Mo.  516.— [Hargr.    n.   2.  112  a.  — [Hargr.  n.  6.  Ill  a.] 
(142>] 


i«^ 


(A)  As  to  the  writ  of  txgmeiipuntlt^  see  ante,  voL  1.  p.  396.  n.  (K). 

With  respect  to  deTtses,  it  may  be  fnrther  remarked,  that  a  de- 
vise imports  a  consideration  in  itself,  and,  therefore,  cannot  be  aver* 
red  to  be  to  the  use  of  any  other  but  the  devisee.  Hence,  a  devise  of 
lands  cannot  be  averred  at  law  to  be  in  bar  of  dowery  iointure,  or  any 
other  right  or  interest  to  which  the  devisee  is  entitled ;  though  in  equity, 
we  have  seen,  a  devise  is  sometimes  considered  as  a  satbfiiction.  Autc, 
vol.  1.  p.  61 1 .  n.  IIQ.  6  Cm.  Dig.  9.  Devises  are  void  against  creditors  \ 
except  devises  for  payment  of  debts  or  children's  portions,  porsuant  to  a 
marnage-settleroent.  Stat.  3  W.&  M.  c.  14.  s.  2, 3  &  4^  Ante,  vol.  8. 
p.  137— f39.  n*(0).  Devisees  are  entitled  to  aid  in  equity,  for  a  discovery 
of  the  deeds  relating  to  the  estate,  and  to  have  them  delivered  up  as  fol- 
lowing the  lands.  Dwkm  of  Newcastle  v.  Pelkam^  3  Bro.  P.  C.  460.  A  de- 
vbe  need  not  be  proved  in  the  ecclMiastical  court,  although  it  is  luually 
done.  Cro.  Car.  296.  Where  it  rehites  to  lands  in  Middlesex  or  York* 
shire,  it  may  be  registered. 

With  regard  to  the  persons  who  may  devise ;  it  is  observable,  that  all 
persons  seised  in  fee-simple,  and  who  are  Capable  of  disposing  of  ilteir 
estates  I17  any  cotivejrance,  inter  vicos,  may  dispose  of  them  by  will.  See 
ante,  chap.  32.  and  the  notes  there.  6  Cm.  Dig.  12—16.  As  to  what 
pCTtons  may  be  devisees,  see  ante,  vol.  1.  p.  188 — 190.  n.  (O).  6  Cru. 
Dig.  16— la.  And  as  to  what  property  may  be  t)kt  subject  of  a  devise, 
see  ante,  p.  636>  7.  n.  (2).— [£tf .] 
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112a.  T^stqm^ntumji   is  (as  it  said  befoj:e)  Ustatio  men^ClO)^ 

Coiutr%cHonofietui$.  ^^  j^  favourably  to  be  expounded  according  to  ll»e  meaaing 

*112b.  of  the  testator.     In  contractibus  benigna,   *in  teUamentis 

benigniorj^  in  restitt^ionibus  benignis^ma  intcrpietaim  ^V* 
cienda  e$U 

522  b.  Tiesiamentum,  i.  e.  teUaiio  mentis,  whicb  is  made  nulla 

pratentk  mHu  pericuK,  ied  sold  cogiiaiiont  mortaSiatis, 
Omne  teskimer^m  motie  consummatum. 

LITTLETON.  AND  \f  a  man  ai  diven  timet  makes  divers  testaments, 
[Sect.  168.  1  t2a.]  and  diver's  devisei,  Sfc^  ytt  the  last  dedse  and  will  n^ade  by 
^^J^' SS^.  *^  ^*^  «^'«*  ^^w*  '*«  othexs  are  void{\  1). 

**^*  ***l*i2  b*'  "  -Dwe*  (e3/a0}eJ!;(f .^    For  VQlmt({^  UUatom  esi  amiMUr 

t  H.  5.  8.  2  H.  5. 23.  ^ona  t(^iie  ad  mortem  (^  hath  b^n  ^ai4  before)  and  tb^  lattef 
SmI*  49!'i^*.  649!)     wil^  4^*  Wuntcxqi^pd  the  fir^^*    4nd  it  is  tr^ly,  si^d,  th»| 

the  first  ^r^Qt  an4  the  1^  w^^  ^  9f  ^e  gs;p'^\est  foyrc^. 

"  Divers  devises,  t^c^  Here  by  T^fc  J  is  to  be  und^ rstoQ4 
as  well  devises  of  chattels  real  or  perspnal,  as  of  freehold  and 
inheritance :  also  that  in  pne  will  where  th^re  be  divers  de- 
vises of  one  thingi  the  last  devise  taketh  place.  Cum  duo 
inter  se  pt^nantia  rq»eriuutur  in  testamenio,  %dtimum  ratum 

«^(12)(B)(C). 

(10)  S«c  tlie  note  on  this  sort  of  take.    In  some  of  Ui€  old  b^oks  it 

etymology  in  fol.  llOa.  (ante,  vol.  l.  is  said  generally,  that  there  oha)}  be 

p.  58.  n.  5.>— [Hargc  n.  7.  lie  a.}  a  joint-tenancy,    ftut  ac^cordin;  to 

^11)  The  words  and  the  others  are  the  modern  opinion,  and,  as  i  t  seems, 

void  are  QQjt  ia  L.  and  M.— Bob.—  tbo  boat,  thora  wiU^  bo  a  ym/^-'^e- 

nor  P.  nancy  or  ^  taoancy  in  ^aqnp#n<  •©- 

(If)  There  is  a  sreat  contrariety  cording  to  the  wai;dt  n^^din  iv^Pt- 
in  the  books,  on  the  eflfect  of  two  '  ing  the  two  estates;  by  ^bicb  we 
inconsistent  devises  in  the  same  will,  prftsumf  it  is  mc^nt,  tt)*!  if  the  two 
Some  hold  wiA  Lord  Coke,  that  estates  giyeu  by  the  miU  tc^ve  the 
tlic  second  devise  revokes  the  6rst.  unity  or  san^eoes?  of  intcresi  io. 
Plowd.  541,  Others  tlilnk^  that  point  of  miantity  essential  to  a.  joiiit- 
both  devises  are  vol<|  on  account  of  tenam^*,  me  de  <risees  shi^l  be  joiut- 
the  repugnancy.  Ow.  84.  But  the  tenants,  but  otherwise  &h^  he  it- 
opinion  supported  by  the  greatest  nants  in  common.  SccaAtt.4iU. 
nnmber  or  anthorities  is,  that  the  — [Hargr.  n.  1. 11$  b>  (14-^>] 
two  devisees  shall  take  in  moieties.  [That  if  a  t^lirig  be  given  in  one 
The  authorities  for  and  against  Lord  part  of  a  w ill  to  on?,  and  in  anotJu c 
Coke's  opinion  arc  well  collected  part  to  unptber,  the  devisees  sli^l 
and  arranged  in  a  note  in  the  Eng-  take  in  nfoioties,  see  ace.  E^tcnvdM 
lish  edition  of  Plowdrn.  See  page  y.  Synmu^  6  JdnmU  fia  arg.  Uut 
541. --Also  ar^iongst  those  who  tliink  the  general  rule  i«,  that  of  two  ii)- 
that  W>th  devises  shall  operate,  tliere  consistent  liroitati^os  in  a  vil  t  tUc 
is  some  difference  as  to  the  manner  laiter  prevails.  See  IVvkJmm  v. 
in  which  the  two  devisees  ought  tq  JVykh^m,  18  Vet,  421.]— [£rf.] 

*^ 

*  w  '         •  * 

(B)  Tbat  a  will  ia  not  to  be  consti^ied  by  aoniethiQfr  ddmrt^  as  by  tin 
ftatc  of  the  property^  where  Uieie  is  no  latOBtainb^idtyy  §e^I?mg€\\ 


;H.  XI.Tt.  OP  ALtENATlON   BT  Bit  ISC.  647 

'^epin^welL  18  Ves.  466.  Fmnerftm  ▼.  Poyals,  1  Rro.  C.  C.  478.   ITilbfr. 
Velhy^  %  Ves.  &  B.  199.    JDoc,  d.  Otenien  ▼.  C&ic&eilcr,  4  Dow.  65.  i)M 
I.  lyrrell  t.  IJtfMf  4  Manl.  4r  S.  550 :  ucui  where  the  rahiect  of  the 
levise  is  deicribed  by  reference  to  lonie  extrinsic  fact ;  for  tiien  extrinsic 
ividencre  must  be  admitted  to  ascertain  the  tet,  and  so  to  ascertain  the 
subject  of  the  devise.    Sumiford  t.  Chichester,   l  Merir.  053.     That  no 
iverment  is  allowed  to  explain  wills^  see  Plowd.  S45.    BerH§  v.  Lord 
Faulkiamdf  Salk.  SSI.    Broughion  v.  Errington,  7Bro.  P.  C.  461.    Et 
vid.  8  Ves.  jmi.  22.    But  where  there  is  a  latent  ambiguity,  an  avirraent 
supported  by  parol  evidence  is  admissible ;  as,  if  a  testator  havnig  two 
sons  of  the  name  of  John,  devises  generally  to  his  son  John,  there  parol 
evidence  will  be  admitted  to  prove  which  John  the  tesUtor  meant.  5  Co. 
68  b.     2  AtlL.  872.    Hm-ri$  v.  BUhop  of  Likeoin,  2  P.  Wms.  ISS.    Et  vid. 
Carelews  ▼.  CwreUu,  i  Meriv.  384.    Do€,  d.  Oxehien  v.  Ckkhegter,  sapra. 
Ante,  vol-.  1.  p.  149.  n.  (9)  and  f  H),  and  cases  there  cited.    Where  parol 
averments  are  allowed  to  explain  a  will,  they  may  be  encomtered  by  parol 
averments.    Joa^s  v.  Newman^  1  Bl.  Rep.  60.    Thomas  v.  Tlomos,  6  T.  R. 
671.-   Jjnghtm  v.  Samlford,  2  Meriv.  6.    It  is  also  a  general  mle,  with 
regard  to  the  constmcdon  of  wills,  '<  that  the  testator's  meaning  is  to 
be  collected  from  the  will  itself;  taking  hi  aid  the  general  rales  of  con* 
atniction,  established  bv  decision ;  tliat  the  court  Is  not  to  make  a  will, 
but  to  deetare  the  plam  meaning  of  tiie  words."    Per  PInmer,  Y.  C. 
iVoel  V.  fVesion^  2  Ves.  &  B.  271.    Et  vid.  O'Dell  v.  Crone,  3  Dow.  61.  68* 
To  aothorise  the  rejection  of  words  in  a  will,  there  most  be  an  ab- 
solute impossibility  of  construing  the  will,  tliose  words  being  retained. 
The  mere  improbability  that  a  testator  could  have  meant  what  he  has 
expressed,  neltlier  amounts  to  a  cause  for  rejection,  aor  renders  the 
devise  void   fbr    nncertalnty.    CAam^srs    v.  Bnril^srd,   2  Meriv.  25. 
And  Inconvenient  consequences,  not  in  the  contemplatlDn  of  the  testa* 
tor,  at  the  time  of  makini^  his  will,  are  not  sufficient  to  authorise  a 
variation  or  interpolation  in  the  terms  of  a  becniest ;  where  those  term* 
are  in  themselves  clear  and  intelligible.    Smth  v.  Simi0My  1  Meriv. 
358.    Et  vid.  DeJUs  v.  GoldMchmidi,  lb.  419.    So  on  the  other  side.where 
a  testator  has  attempted  to  give  to  all  his  gvand-ehiMren,  and  als»  to 
postpone  tlie  period  of  vesting  till  twenty-five,  which  are  two  objects 
legally  inconsistent ;  Ae  court  cannot  choose  between  these  inconsistent 
objects*  so  to  give  effect  to  the  one  and  disappoint  the  other.    Leaki  v* 
Bohhuon,  2  Meriv.  388,  389. 

As  to  what  words  in  a  will  are  sufficient  to  pass  an  estate  In  fee-simple| 
see  Qote,  vol.  1.  p.  498,  9.  and  the  notes  there ;  an  estate  tail,  ante,  vol.  1. 
p.  547,  8.  n.  (N);  an  estate  for  life,  ante,  vol.  l.  p.  18.  n.  (G),  p.  499. 
n.  (P) ;  and  estates  in  joint-tenancy  and  in  oomoson,  sfttte,  vol.  1.  p.  774, 5t 
n.(I). 

With  respect  to  void  devises ;  it  may  be  ohserred,  that  where  the  tes- 
tator devises  what  the  law  already  gives,  or  in  mortmain,  or  where  any 
fraad  has  been  practised  on  the  testator,  the  devise  is  void  mb  initio.    As 
1st,  where  the  t^^stator  derises  lands  to  his  heir  at  law  in  fee,  in  which 
case,  we  have  seen,  the  heir  will  take,  by  descent.    Ante,  vol.  2.  p.  1 85. 
n.  (8).    Plowd.  545.    t  Saond.  7.  n.    1  SMl  487.     Welhy  v.   WeWy, 
2  Ves.  ie  B.  190.    And  that,  although  the  devise  is  charged  with  the 
payment  of  debts.    Uaynworth  v.  Pretty^  Cro.  Ella.  833.  919.    Clorke 
v.  SmUk,  Com.  Rep.  72.    AUm  v.  HsAar,  1  Bl.  Rep.  tt.    Rnt  the 
devisee  mast  be  sole  heur;  for  if  he  is  only  one  of  the  heirs,  he  will  take 
under  the  devise*    Reading  v.  Aoystea,   1  Satk.  242.    2  Ld.  Raym.  829. 
Com.  Rep.  123.    And  a  difference  in  the  estate  will  render  the  devise 
good.    Ante,  vol.  2.  p.  185.  n.  (2).    Plowd.  545.    Seott  v.  Scott,  AmbL 
385.  Cro.  Eliz.  431.    JBsarc's  rase,  1  Leon.  112.    Bst  it  seems,  that  a 
devise  to  the  heir  and  another,  as  tenants  in  common,  will  not  prevent  the 
heir's  taking  his  moiety  by  grant.     Peam.  Op.  128.    6  Cru.  Dig.  148. 
2d.  Devises  to  charitable  uses.  Ante,  vol.  1.  p.  l88**l90.n.(A).  Sd.  Where 
fraad,  or  circumvention,  has  been  practised  on  the  testator,  or  where  he 
was  incapable  of  making  a  will  from  weakness  of  mind;    But  equity  will 
not,  on  these  grounds,  set  aside  a  will,  but  will  direct  a  trial  at  law  on 
the  ittoe  of  deoioKk  oel  UMk    Kerriek  v.  Brumby,  7  Bro.  P.  C.  4.')7. 
IVeU  V.  Claverdon,  2  Atk.  424.   And  m  order  to  set  aside  a  vrill  for  fhind, 
parol  evidence  may  be  f^iven  of  questions  ad^ed  by  the  testator  at  tlie 
time  of  eieco ting  his  will.    A  devise  may  also  become  void  by  an  event 
snbseqnent  to  the  will :  as  where  tlie  derisee  dies  before  the  devimr^ 
the  devise  fieromes  void.    Brett  v.  Rigden,  Plowd.  341.  F^Mer  v.  FuUer, 
Cro:  Eliz.  4'2'i.    Buttom  v.  Sitnpsom,  2  Vcm.  722.    ^Vynm  v.  fKymi,  3  Bro. 
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P.  C.  95.  G^bdrW  r.  ITrvr&f,  1  P-  Wini.  597.  I  Stnu  «5.  lO  Mad. 
570.  fViimer  ▼.  fVkUe,  5  Bro.  P.  C  455.  And  a  repablicfitioB  of  a 
will  after  the  death  of  a  devisee  in  tail,  will  not  give  aayeoate  ro  the 
iasne  of  the  devisee.  Doe  v.  Keti^  4  T.  R.  60i.  A  devise  naj  alao  be 
void  for  uncertainty ;  as  where  it  is  impossible  to  discover  from  the 
words  of  the  will,  to  whom  the  estate^  is  given.  Thammt  v.  ThmmmM, 
d  T.  R.  671.  Leigh  v.  Uigh,  15  Ves.  9t.  Barlow  v.  B^iewum^  $  P.  Wn. 
65.  4  Bro.  P.  C.  194.  Pfoi  v.  P^,  1  Ves.  555.  Doe,  d.  Hmfier  t. 
JatntiUe^  5  East,  172.  Jones  v.  Hcacodb,  4  Dow.  198, 199.  SOS.  So  a  de- 
vise mav  be  void  for  remoteness.  Lemke  v.  l2o6iasoa,  t  Meiiv.  ^6X 
Pr9€i9r  V.  Tke  BiiMp  rfB^ik  and  Wettt,  i  H.  BU  558.  Infia,  n.  (C].^ 
[Ed.] 

(C)  Before  the  close  of  tliis  chapter,  it  may  be  proper  to  advert  to  the 
doctrine  of  Executory  Devises ;  which  seems  to  have  originated  in  the  i»- 
dnlgenee  shewn  to  testators  in  eflectnating  their  intentions,  whareby  the 
jndces  were  induced  in  cases  of  wilb,  as  well  as  in  UmStstions  of  nses, 
to  lUspense  with  the  strict  rules  of  the  common  law,  according  to  wMch  ae 
remainder  coold  be  Ihnited  over  after  an  estate  In  fee»8imple,  nor  a  free* 
hold  be  created  to  commence  ta  futmro.  An  executory  devise,  or  be- 
quest,  therefore,  is  snch  a  limitation  of  a  future  estate  or  faiterest  in  bads 
or  chattels,  as  the  law  admits  in  the  case  of  a  will,  though  cositraiy  to 
the  rales  of  limitation  in  conveyances  at  common  law.  Feara.  Eaec 
Dev.  4. 

There  are  three  kinds  of  executory  devises ;  the  1st  U,  where  Iha  d^ 
visor  disposes  of  the  whole  fee,  but  upon  some  future  continceocy  qna- 
lifies  that  disposition,  and  devises  the  estate  over  to  some  otbier  pcnea. 
35  Elis.  Dyer,  127  a.  Hoe  v.  G«rtis,  cited  Palm.  156.  Pells  ▼.  Brmn^ 
Cro.  Jac.  590.  Haafrary  v.  CodteriUy  1  Rol.  Abr.  855.  HeaA  ▼•  JleefA, 
1  Bro.  C.  C.  147.  Doe  v.  MVs^oa,  <  Bos.  de  P.  5t4.  And  thoagh  the 
first  estate  be  not  vested,  but  contingent,  vet,  if  the  ulterior  devise  ii 
limited  so  as  to  take  efiect  in  dcfeaiance  of  the  estate  firat  drrised,  ea 
an  event  subsequent  to  its  becoming  vested ;  it  will  be  deemed  aa  eae> 
cutory  devise.  Gutiieer  v.  Wicket,  1  Wils.  105.  But  it  is  a  settled  rale 
of  law  that  no  devise  is  deemed  executory,  vrhich  can  he  support^ 
as  a  remainder.  S  Bos.  &  P.  296.  Deaay,  d.  Agar  r.  Agmr,  it  Eait 
255.  Cnimpv.JVonMod,f  Marsh.  161.  IZoaOtiy,  faii.  ▼.  JoaMS,  6  TaaoL 
265.  It  may  be  further  observed,  that  an  executory  devise  cannot  be 
barred.  Petit  v.  Brown^  snpra.  Afatitaur'e  eaaej  cited  Palm.  156.  Aale, 
▼oL  1.  p.  51.5,  516.  n.  (7).  And  therefore,  in  order  to  prevent  their 
being  used  as  a  mean  of  creating  perpetuities,  it  was  established,  i^jl  aa 
executory  devise  must  vest  within  the  compass  of  a  life,  or  lives  in  beings 
and  twenty-one  years  and  nine  months  after.  PelU  v.  ArMns,  supra. 
Frnifax  V.  Heron,  Prec.  in  Ch.  67.  Taylor,  d.  Smiik  v.  Biddmtt,  2  Mod. 
289.  Stephem  v.  Siephem,  Forr.  228.  Leolce  v.  IZoUasoa,  2  Meriv.  563. 
For  the  principle  on  which  these  limits  have  been  fixed,  see  Mr.  Har. 
grave's  second  argument  in  the  Thellosson  causes,  p.  57.  anfe^  voL  1. 
p.  515—516.  n.  (7>  A  devise  alter  a  general  faiiore  of  heirs  or  tasoe,  ii 
too  remote,  6  Cm.  Dig.  449 ;  and  we  fiave  seen,  that  the  words  **  dyii^ 
without  issue,"  or  **  without  leaving  any  issue,"  are  coostmed,  as  to  the 
freehold,  to  mean  a  dying  without  issue  geamUify  by  which  there  may 
be  Mi  any  time  a  failure  of  itsue,  aate»  vol.  i.  p.  548.  n.  (N) ;  though  as  ta 
the  personal  estate  it  is  different,  for  there  the  same  words  shall  be  caa* 
itrued  to  mean  a  dying  witliout  leaving  iuue  ai  kia  deaikf  the  riamm  of 
which  diiference  in  the  case  of  personalty  is,  in  order  to  anpfMirt  the 
devise  over,  which  otherwise  would  be  -too  remote.  ForIA  v.  CftapuHa, 
1  P.  Wms.  665.  iltlnasoa  v.  U^ckineon^  5  P.  Wms.  261.  Sumikkm  v. 
StoMekouee,  2  Ves.  645.  Eorl  of  Stafford  v.  JSaeJUcy,  Ibid.  180.  Exot  v. 
Wallace,  Ibid.  120.  Raui  v.  SneU,  2  Atk.  646.  SkefMd  v.  Lord  Orrtry^ 
5  Atkii  288.  Doasey  V.  Griffiiko,  4  Maul.  ^  S.  61.  Cntofee  v.  De  randet, 
9  Ves.  197.  205.  The  reason  wherefore,  in  the  case  of  a  device  of  lands 
of  inheritance  to  one,  or  to  one  and  his  heirs,  and  if  ke  4ie  witkonl  tssar, 
then  to  anotlier,  the  sobseqoent  words,  *'  if  he  die  without  issue,**  shall 
eitlier  reduee  or  enlarge  his  estate  to  an  estate-tail,  ia,  becaose  they  are 
supposed  to  be  inserted  in  favour  of  the  uisoe,  that  tbay  ohall  have  it: 
and  the  intant  sliaU  take  pfau;e.  8.  C.  4  Maul,  de  S.  62.  In  the  case  of 
a  devise  ia  fee,  with  an  executory  daviie  over,  curtesy  attache  on  the 
first  esta|e«  and  is  not  defeated  by  iu  dctcraunation.  Buckwwrtk  v.  Tlhirw 
Ml,  1  CoUec.  Jur.  532.    Ante,  vol.  1.  p.  561.  n.  (G). 

The  2d  tort  of  executory  devises,  is  that  of  a  devise  of  a  freeh^ 
j2M»t|{  Vf>  jpoauaemoe  ia  futuro;  as  vhere  the  devisor,  without  departia| 
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with  the  immediate  fee,  gives  a  future  estate,  to  arise  either  nptm  « 
contingency,  or  at  a  period  certain,  unpreceded  by,  or  not  having  the 
requisite  connexion  with,  any  immediate  freehold;  to  give  it  effect  as  a 
remainder.    Fearn.  Ex.  Dev.  4th  ed.  17.  24.    Pay'$  caae^  Cro.  Eliz.  878. 
Ciarke  v.  Smith,  l  Lutw.  798.    1  Fi*eem.  «44,    X  Wils.  •'06.     Devises  of 
this  sort  are  sometimes  snpported  as  remainders.  See  Punfoy  v.  R9ger»^ 
9  Saund.  380.    Dot,  d.  MuneU  v.  Morgan,  3  T.  R.  763.    A  nd  wherever  the 
first  devise  can  be  construed  to  pass  an  estate*tail  only,  the  devise  over  wiQ 
be  deemed  a  remainder  expectant  on  the  determination  of  that  estate-tai1« 
axid  not  an  executory  devise.  Spalding  v.  Spalding,  Cro.  Car.  1 83.  JVeaUkf 
T.  BasviUe,  Rep.  Temp.  Hardw.  S58.    Doe,  d.  Mutsell  v.  Morgan,  Mipra^ 
Ante,  vol.  1.  p.  547,  8.  n.  (W).    Executory  devises  of  this  sort  must  vest 
within  the  same  time,  as  was  mentioned  to  bie  prescril>ed  for  those  of  the  first 
Xind.  But  it  should  be  observed,  that  '*  by  the  time  of  vesting,"  is  meant,  the 
vesting  of  the  freeliold.    For  although  laud  should  be  limited  for  a  long 
term  of  years,  with  remainder  to  the  unborn  son  of  a  person  then  liviog^ 
this  executory  devise  to  such  unborn  son  would  be  good;  because  the 
vesting  of  the  freehold  is  confined  to  the  period  of  a  life  in  being :  for 
upon  the  birth  of  such  sou,  the  freehold  wUl  vest  in  him ;  or,  npoh  the 
death  of  such  person  without  any  son,  it  must  vest  somewhere  rise,  sub* 
ject  only  in  cither  case  to  tlie  preceding  term.    G&re  v.  Gore,  S  P.  Wou. 
28.    When  an  estate  is  dcvisea  to  a  person  upon  an  event,  which  is  too 
remote ;  a  devise  over,  depending  on  the  same  event,  is  also  void.    Proc 
tor  V.  Bishop  of  Bath,  2  Hen.  Bl.  358.    Earl  of  Chaiham  v.  Toikill,  6  Bro. 
P.  C.  451.    1  Ves.  134.    So  a  devise  after  fidlure  of  the  issee  or  heirs  of 
A.y  where  no  estate-tail  is  already  vested  or  jj^ven  by  tlie  express  words 
of  the  will,  or  arises  by  bnplicatioo,  to  such  issue  or  heirs,  t«  void  in  its 
creation:  for  if  A.  should  iiave  heirs  or  issue,  tliey  might  last  forever; 
and,  while  they  did,  there  would  be  no  body  who  could  bar  the  estate 
thus  devised,  so  that  a  perpetuity  would  be  created.    Dongl.  506»  o* 
IVrighi  V.  Hutnmandy  8  Yin.  Abr*  110.    1  Stra.  427.    Lomeiborough  v.  Fex, 
3  Bro.  P.  C.  130.    Gitodman  v.  Goodright,  1  Bl.  Rep.  188.    DougL  507. 
But  though  in  general  a  devise  after  a  i^neral  failure  of  hein  or  issoe^ 
is  void,  yet  this  rule  admits  of  some  exceptioiis:  As,  1st.  where  a  person 
who  is  entitled  to  a  reversion  expectant  on  the  determination  of  an  estate* 
tally  devises  the  lands  to  another,  after  failure  of  issue  of  the  tenant  la 
tail ;  this  is  held  to  be  an  immediate  devise  of  the  reversion,  and  there* 
fore  good.    Badger  v.  Uoyd^  1  Ld.  Raynu  5«3.    1  Salk.  233.    Fearn.  Ex* 
Dev.  3'i6.    Jones  v«  Morgan,  3  Bro.  P.  C.  322.    Lyitan  v.  Lytton,  4  Bro, 
C.  C.  441.  2d.  A  devise  in  default  of  issue  of  the  devisor :  which  has  beeo 
construed  to  be  a  conditional  devise,  to  take  effect  at  the  death  of  tlM 
testator,  and  has  therefore  been  held  not  to  he  executory.    HHlUngton  r* 
H^iUington,  1  Bl.  Rep.  645.    French  v.  CadeU,  3  Bro.  P.  C.  257.    Sd.  A 
devise  over  for  life,  to  a  person  in  esse,  to  take  place  on  failure  of  issue 
of  the  first  devisee,  may  oe  good ;  because,  the  future  lunitation  beinf 
only  for  the  life  of  a  person  tn  esse,  it  must  necessarily  take  place  daring 
that  life,  or  not  at  all :  and  therefore  the  failure  of  issue,  in  that  case,  & 
confined  to  the  compass  of  a  life  in  being.    Fearn.  Ex.  Dev.  279.    Doe 
V.  Lyde,  1  T.  R.  593.    4th.  Where  an  estate-tail  is  raised  by  implication^ 
in  the  person,  on  the  failure  of  whose  heirs  or  issue  the  estate  is  devised 
4>ver :  in  wluch  case  tlie  second  devise  is  supported  as  a  remainder,  ex« 
pectant  on  the  determination  of  such  prior  estate-tail.    WaUer  v.  Drew^ 
Com.  Rep.  372.    Jones  v.  Morgan,  supra.    Ante,  vol.  1.  p.  547, 8.  n.  (N  ). 

Willi  respect  to  executory  devises  of  terms  for  years  :-«-A  bequest  over 
X>f  a  term  for  years,  after  a  previous  dif^positiou  for  life,  was  formerly 
▼oid ;  because,  an  estate  for  life  behig  of  greater  estimation  in  tlie  eye  of 
the  law  than  the  longest  term  for  years,  it  was  concluded,  that  thelimi* 
tation  of  a  term  for  years,  to  a  person  for  life,  was  a  coinplete  disposi- 
tion of  it ;  and  it  was  also  considered  that  the  possibility  of  a  term's  con- 
tinuing longer  than  the  life  of  the  pci'son,  to  wliom  it  was  first  beqaeath* 
ed,  was  not  such  an  interest  as  by  the  rules  of  law  could  be  limited  over. 
t  Burr.  281.  But  such  bequest  is  now  good.  6  Cm.  Dig.  476,  477. 
MaHhew  Manning^s  case,  8  Co.  95.  LampeVs  case,  10  Co.  46.  And  in 
like  manner  a  similar  declaration  of  a  trust  of  a  term,  is  good.  1  Burr. 
^84.  1  Vem.  235.  And  though  to  a  person  not  in  esse,  or  not  ascertained. 
Cotton  V.  Heulh,  1  Rol.  Abr.  612.  1  Ah.  £q.  191.  Although  a  devise  of 
fi  term  for  years  to  a  person  and  the  heirs  of  his  body,  vests  the  entire 
^d  absolute  property  of  the  term  in  him,  if  not  restrained  by  subse. 
^qnent  words :  yet,  if  a  devise  over  of  it  is  made,  which  is  witliin  the  rolct 
^tf^Ustied  for  preventing  perpetuities,  it  will  be  supported  as  Vk  exft» 
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eutory  devise.  And  tlK  devisee  for  life  cannot  bar  the  devise  over:  str 
will  any  snbsoqaent  nnion  of  the  freehold  or  inheritance,  wHh  the  intt- 
rut  so  given  to  the  first  devisee,  or  a  feoffmenl,  or  other  act  of  lorfdtsR, 
by  such  first  devisee,  extinguish  or  affect  the  interest  of  the  alienor  de- 
visee. Feam.  Ex.  Dev.  55.  Hmiumgtom  v.  Rudyard^  cited  10  Rep.  59a. 
CotUn  V.  Heathy  snpni.  But  an  execntory  bequest  of  a  term  for  yesn, 
as  well  as  execntory  devises  of  estates  of  inheritance,  mnst  vest  «ithm  tke 
compass  of  a  life  or  lives  in  being,  and  twenty-one  years  and  somemosths 
aAer.  Therefore  where  a  term  for  years  is  given  over,  after  t  geaertl 
and  indefinite  fiulare  of  issne,  it  is  void,  as  being  too  remote,  tvftri 
v.  Xe«,  S  Freem.  £10.  JLooe  v.  IVindkam^  1  Mod.  50.  And  sacfa  Units' 
iioqs  cannot  be  supported  as  remainders.  6  Cm.  Dii^.  481.  Bntvbeit 
there  are  words  to  restrain  the  fiulnre  of  issue  to  a  life  or  lives  m  hm%, 
and  twenty-one  years  and  some  months  after,  it  is  good.  Uuke  ^fiw- 
f$lk^$  coMe^  S  Ch.  Ca.  l.  Pollexf.  ttS.  ImwA  v.  Archer^  1  Salk.  S*5. 
Fletck£r*a  Msr,  1  Ab.  Eq.  193.  Lmg  v.  Blodbiff,  7  T.  R.  100.  And  tk 
court  of  chancery  has  very  much  inclined  to  kv  bold  of  any  vordg  is  a 
will,  to  restrain  toe  generality  of  the  words  '*  oyiog  withont  issoc,"  snd 
confine  them  to  dying  withont  issne  living  at  the  time  of  the  penoo'i 
decease,  in  order  to  support  the  inten^on  of  tiie  testator :  Ijy  wfaidi  coo- 
struction  the  devise  over  l>econies  valid,  being  confined  to  the  period  of 
a  life  in  being.  Teryret  v.  Gaumt,  l  P.  Wms.  432.  Forik  v.  Chtfmn,  i  V. 
Wms.  663.  Aikiman  v.  HuiehinMn,  3  P.  Wms.  258.  GoodtUU  v.  Pef:dn, 
t  T.  R.  7fO.  WUkvutm  v.  Stmihy  7  T.  R.  555.  But,  in  devises  of  tcms 
there  it  no  diatinctioa  between  words  giving  an  express  estate-tail,  or  by 
Implication^  Feam.  Ex.  Dev.  933.  1  P.  Wms.  433.  3  P.  Wms.  jf68 ;  ocir 
between  a  devise  to  one  for  fife  expressly,  and  if  he  die  withoat  Usar, 
TenMinder  over ;  or  to  one  indefinitely,  and  if  he  die  without  issoe,  re* 
flainder  over.  JLoce  v.  Wiuikmn^  supra.  Clare  v.  Clorr,  Formt  tu 
Feam.  Ex.  Dev.  275.  An  executory  devise  of  a  term  for  life  to  a  oenon 
in  isatj  to  take  place  upon  a  dying  without  iisue  of  another,  is  good ;  be- 
^auscy  the  future  limitation  being  only  for  the  life  of  a  person  to  cnr,  it 
mast  neccesarily  take  place  dming  that  life,  or  not  at  all :  and  then  fore 
the  fiiUore  of  issue  is,  in  tint  case,  confined  to  the  compass  of  s  life  ia 
behig.  Oaltfs  v.  ChalfQMy  PoUexf.  38.  Et  vid.  3  Atk.  449.  Ihe  r.  /^, 
t  T.  K.  593. 

Witli  regard  to  exeeatory  devises  in  general,  it  may  be  Ihrther  olh 
served,  that,  where  one  limitation  of  a  devne  is  execntory,  all  (be  nkt- 
ooent  ones  are  so  likewise.  Feam.  Ex.  Dev.  334.  Carth.  310.  G«nr. 
vof«,  t  P.  Wms.  28.  A  precedmg  execntory  Hmitation  mav,  however,  be 
nncertain  and  contingent ;  when  a  sabseqnent  one,  tlioagn  to  take  dTect 
in  future,  may  not  be  wMertafai  or  condittonal  (otherwise  than  in  respect 
of  the  possibility  of  its  expiration  before  the  former  vests  or  fiuls);  bst 
ma^  be  so  limited  as  to  take  effect  either  in  default  of  tlie  preoediDclimi* 
tation  taking  effect  at  all,  or  by  way  of  remainder  after  it,  if  that  sbooid 
1»ke  effect.  In  either  of  those  cases  it  mnst  vest  at  the  tfaoe  appoisted 
ibr  the  preceding  Umitation  to  vest :  for,  shonid  the  preceding  lieiitstioi 
fiiil  of  taking  effect,  the  subse^ent  one  wiH  then  vest  in  posie«ioD: 
shonid  the  preceding  take  eflfiect,  the  subsequent  one  will  at  the  same  tinK' 
vest  in  interest  as  a  remainder  upon  the  preceding  one,  and  tbeo  becooie 
liable  to  the  same  modes  of  destruction,  to  which  other  remamdcR  of 
the  same  kind  are  subject.  Broimsipofd  v.  Edwards^  t  Yes.  243.  SiMd% 
V.  Stimekimjtef  2  Yes.  610.  A  distmction  must,  however,  be  made  betvees 
cases  of  this  nature,  and  the  ease  where  a  testator  devised  to  B.  his  saa 
and  heir  ^  and  if  he  died  before  twenty-one,  and  without  issoe  of  his  body 
then  living,  the  remainder  over,  &c.  R.  survived  the  twenty-one  ;ean, 
and  tiiea  sold  the  huMis  and  died ;  and  it  was  held,  that  he  had  a  fee- 
simple  immediately :  for  the  estate-tail  was  Ihntted  to  arise  upon  a  con- 
tingency subseqQe»t.  CoUhuim  v.  ffrighif  1  Sid.  148.  And  slso,  wbere 
a  person  devised  lands  to  his  wife  till  his  son  came  of  age ;  sod  then 
that  his  son  should  have  the  land  to  him  and  his  heirs ;  and  if  be  died 
without  issue  before  his  said  age,  then  to  hb  daughter  and  her  bein;  this 
was  held  to  be  a  good  executory  devise  to  the  daughter,  if  the  tontiB< 
gency  happened ;  and  if  he  lived  to  twenty-one,  though  he  after  died 
withont  issue,  or  left  issue  though  he  died  before  twenty-one ;  yet  the 
daughter  was  not  to  have  the  land,  because  he  was  to  die  without  issue 
and  before  twenty-one,  or  else  the  daughter  could  not  take.  Et  vid.  ace. 
EaatHuin  V.  B^ketf  1  Taunt.  174.  It  is  observable,  that,  in  the  twoca^ 
which  have  been  last  stated,  the  devise  to  the  son  was  in  fee,  lo  as  nof 
taadnitaregubr  remainder  after  it:  whereas  in  that  of  5in9inuirtfrd>. 
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Edwards,  ti^£ntd«Ti«e  wat  io  tail,  iip«iivliieli  i^ttd  Htfd«iM«  Mi 
so  inucb  fttre^s  w  |p  ifiy,  U)at  l»ail  Iht  deviM  bMt  to  B.  »ul  bit  Mm^ 
the  c^itructiap  he  gave  eoal4  IH>I»  he  helieved«  be  mede ;  ief  where 
there  wm  v^ch  a  contingent  limitation,  he  did  not  know  that  the  eernt 
had  changed  Uie  word  *'  heirs'*  ipto  '*  heira  ef  the  body,*  In  aahe  it  te 
throughont.  I^eam.  Ex.  Dcv.  6th  ed.  389--r89t.  With  lefpeet  te  thie 
cl«ft9  of  cates,  it  may  be  revarl^ed,  Ibs^t  a  deviae  to  the  heb  «t  kw  if 
fee>  with  an  executory  devi«{:  ever  in  case  he  does  not  attain  twent]h<iae 
years  of  ase,  dpes  qot  aiter  the  qwdity  «f  the  estate,  whicb  |^  wenM 
otherwise  liaTe  talien  as  heir ;  but  he  takee  by  descent^  and  net  hy  mp- 
chase:  and  the  defeasibility  of  the  estate,  upon  the  happening  of  the 
event  which  was  contemplated  by  the  will,  makes  no  difference.  X>oe,  d^ 
Praii  V.  Timias,  1  Bam.  Sc  A.  530.  Et  vid.  Chaplin  v.  Leroux^  56  Geo.  3f 
cited  ibid.  541.    BwkwoHh  v.  ThirktU,  3  Bos.  &  P.  652.  n. 

That  a  preceding  execctory  fimitation  is  not  a  condition  precedent,  see 
ante,  p.  87.  n.  (L  2).    Jones  v.  fVesicombe,  1  Ab.  Eq.  t45.    Andrews  ▼• 
FuUMMy  cited  1  Yes.  421.  Roe  v.  iVeakett,  cited  1  Ves.  421.    1  Wilt.  107. 
3  Burr.  1624.    GulUver  v.  Wickett,  1  Wils.  105.  •  Avelyn  t.  Ward^  1  Vef. 
420.    That  limitations  over,  after  an  executory  devise  of  the  whole  inte- 
resty  may  be  good  as  alternatives,  if  no  one  of  the  preceding  executory 
limitations  happens  to  vest ;  but  when  once  any  preceding  executory 
limitation,  which  carries  the  whole  interest,  happens  to  take  place,  that 
instant  all  the  subsequent  limitations  become  void,  and  the  whole  in- 
terest is  then  vested,  see  Massenburgk  v.  A$h,  1  Vern.  234.  304.    Hig" 
gins  V.  DowUr,  1  P.  Wms.  98.  ,  Salk.  156.    Stanley  v.  Ltigh^  2  P.  Wms* 
686.    Stephens  v.  Siepl^et^^  Fo;[r,  ^28.    8ee  fiptt^A  ^  UK  the  distinction 
between  tlie  cases  where  a  subsequent  limitation  may  become  good,  and 
where  not,  Feam.  Ex.  Dev.  491.  Sabbarton  v.  Sabbarton,  Forr.  245.  That 
a  limitation,  which  was  originally  a  contingent  remainder,  may  take  effect 
as  an  executory  devise ;  as  where  the  freehold,  upon  which  the  contingent 
limitation  depends,  becomes,  by  the  death  of  the  first  devisee  in  the  tes« 
tator's  life-time,  incapable  of  taking  effect ;  in  which  case,  the  subsequent 
limitation,  if  the  contingency  has  not  then  happened,  shall  enure  as  an 
executory  devise,  rather  than  fail  for  want  or  that  preceding  freehold 
which  had  never  taken  effect,  see  Feam.  Ex.  Dev.  492.    Hopkins  t. 
Hopkins^  Forr.  44.    1  Vrs.  269.    1  Atk.  581.    Stephens  v.  f^epluns^  supra. 
But  when  a  preceding  freehold  has  once  vested,  no  subsequent  acciuent 
yrill  make  a  contingent  remainder  enure  as  an  execntoi^  devise ;  it  being 
a  rule  that,  wherever  a  devise  may  be  constraed  a  contingent  remainder, 
it  sliall  never  be  considered  as  an  executory  devise.  Feara.  Ex.  Dev.  498. 
As  to  the  distinction  between  executory  devises  per  rerba  de  vnesenti,  and 
fer  verba  defuturo,  see  Feam.  Ex.  Dev.  503—510.    That  where  there  is 
an  executory  devise,  and  tlie  freehold  is  not  in  the  meantime  disposed  of^ 
the  freehold  and  inheritance  descend  to  the  testator's  heir  at  law,  see  Pay's 
ciue,  Cro.  Ells.  878. ;  and  also  the  intermediate  profits,  Hopkins  v.  Hop* 
/riNS,  supra.    Bullock  v.  Stones,  2  Ves.  521.    But  a  devise  of  the  residue 
-will  pass  such  profits.     Stephens  v.  Stephens,  9iipra.    Rogers  v.  Gibson^ 
1  Ves.  485.    That  executory  interests  in  lands  of  freehold,  as  well  as  exe- 
cutory interests  in  terms  for  years,  are  devisable,  see  ante,  p.  636,  7.  n.  (2). 
Veizy  v.  Pinwell,  PoUexf.  44.      irtnd  v.  Jekyll,  1  P.  Wms.  572. ;  that  the 
latter  are  assignable,  Thimpland  v.  Courteney,  2  Freem.  250.    Theobalds  t. 
Jhtffey,  2  P.  Wms.  608.     H^right  v.  fVrisrht,  1  Ve.n.  409. ;  and  the  former 
may  be  passed  at  law  by  fine  by  way  of  estoppel,  6  Cm.  Dig.  522  -,  and 
that  both  are  descendible  and  transmissible  to  the  heirs  and  executors  of 
the  devisee,  see  Gumell  v.  fVood,  8  Vin.  Abr.  112.    Willes,  211.      Good- 
right  V.  Searle,  2  Wils.  29.    That  in  cases  of  contingent  or  executory  in- 
terests, the  court  of  chancery  will  interfere  in  behalf  of  the  (lersons  en- 
titled to  such  interests,  to  prevent  unreasonable  waste  being  committed 
by  the  tenants  ^n  possesion,  see  Garth  v.  Cfilton,  3  Atk.  757.  Post,  vol.  3. 
p.  246.  n.(Q).    Stansfield  v.  Hahergham,  10  Ves.  278. 

With  respect  ^o  trasts  of  accumulation,  the  stat  39  &  40  Geo.  3.  c.  98. 
•nacts,  that  no  person,  by  deed  or  will,  &c.  shall  settle  or  dispose  of 
suiy  real  or  persoaal  property,  in  snch  manner  that  the  rents  or  pro- 
duce ehall  be  accumulated  for  a  longer  term  than  the  life  of  the  settler ; 
or  twenty-one  years  after  his  decease ;  or  during  the  minority  of  any  party 
living  at  his  decease  iv  the  minorities  of  persons  beneficially  entitled  :  and 
any  other  direction  shall  be  void,  and  the  rents,  &c.  go  to  the  persons  en- 
titied  thereto,  s.  1.  But  nothing  in  this  act  is  to  extend  to  any  provision 
for  payment  of  debts,  or  for  raising  portions  for  children,  or  touching  the 
produce  of  timber^  s.  2. ;  nor  to  any  disposition  of  heritable  property  ii^ 
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Se«fla*dy  8. 9.  The  restrictioof  of  tfcit  aet  an  to  take  tStet  with  respect 
to  wUli  made  before  the  paising  of  this  act,  ooly  where  the  testator  thaSt 
be  llTing,  and  of  sound  and  disposing  mind,  after  tike  expiration  of  tvefve 
calendar  months  from  the  rassing  of  this  act,  s.  4.  Altiioofsh  a  tmst  of  ac- 
ewmniatien  created  by  will  daring  the  continuance  of  a  life,  is  void  mider 
tliis  statate,  yet  sach  trnst  will  be  supported  in  equity  dnring  the  time  al- 
lowed by  the  act,  namely,  twenty-one  years,  diffithi  ▼.  Fere,  9  Ves.  1S7. 
Lsagilsii  ▼.  Siauoa,  12  Vcs.  f  95.  Ltakt  ▼.  RsAiaMn,  S  Meriv.  389.  On 
the  construction  of  this  statute,  see  Mr.  Preston's  obscrrmtiooSy  in  Feaia. 
Coftt.  Kern.  6th  edit*  538^Mf  .—[£<'•] 
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L553,4 

.    I.      53J 

!•      556 

I.558-5crt> 

1.118,9 
1. 119,  to 

I.    se^ 

1.560,1 

Am  56« 

1.562,3 
I.  5CS 
I.      561 

1.557,8 

I.      556 

I.     557 


I.  564 
1.664,5 

I.  5t9 
I.      567 

I.  567y8 

I.  569 
L  568 
I.  575 
1.575,4 
I.  575-577 

1.580,1 

I.  578,  9 
L  572,  S 
I.      57J 

I.  581-581 
I.  609 
I.   610 


I.  592,  $ 
1.584-586 
I.  586-588 
I.  569-57J 

I.   572 

I.   500 
I.   568 
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LITTLETON. 

Sect.                  Subject.  Vol.   Pa. 

347.  Partition  I.     696 

2^8.  Same  I.      599 

249.  Same  l'.  700, 1 

250.  Same  I,      704 
2r>l.  Same  I,     705 

ib. 


25*2.  Same 
1'53.  Same 


I.     706 


ii'->4.  Nature  of  coparcenary  I.     680 

255.  Partition 


'artition 

256.  Same 

257.  Same 

258.  Same 

259.  Fullafre 
2(30.  Partition 
261.  Same 
26?.  Same 
S65.  Same 

264.  Same 

265.  Parceners  by  custom 
ii66.  Hotchpot 

S67.  Same 

268.  Same 

269.  Same 

270.  Same 

271.  Gifts  in  frank-marriage 
S72.  Hotchpot 

5273.  Same 

274.  Same 

275.  Same 


I.  708,  9 
L  710 
L  711 
I.  712 
I.  172, 3 
I.  713 
I.  713,  4 
I.  716-719 
1.719,720 
I.  697 
1.680,1 
I.  720 
I.  720, 1 
I.  722 
I.  72«,S 
L      723 

ib. 
I.      724 
I.  724,  5 
I.      725 
I.      7^26 


276.  Partition  1. 701-704.  7^7 

277.  Nature  of  joint-tenancy  I.      728 

278.  Joint-tenants  by  wrong  I.     729 

279.  Disseisin                               III.  5 

280.  Right  of  survivorship  1.     736 

281.  Same  I.  736, 7 

282.  Same  III.  296,7 

283.  Joint-tenants  for  life,  with 

several  iubehtances  I.  741-743 

284.  Same  I.     743 

285.  Joint-tenants  for  life,  with 

the  inheritance  in  one  of 

them  I.     746 

286.  Surviving  joint»tenant  not 

liable  to  charges  I.  747, 8 

287.  Diversity  as  to  a  devise  I.     751 

288.  Properties  of  a  joint  estate  I.     732 
289*  Surviving  join  t-tenantlMund 

by  lease  for  years  I.  750, 1 

290.  Partition  I.     753 

291.  Who  may  be  joint-  tenants  I.     739 

292.  Description  of  a  tenancy  in 

common  I.  758, 9 

293.  Meaning  of    the    words, 

«  seised  in  fee"  I.     5O6 

294.  Tenancy  in  common,  how 

created  I.     759 

295.  Same  ib. 

296.  Same  I.     769 

297.  Same  1.     771 
S98.  Same  I.     772 

299.  Same  ib. 

300.  Same  I.     760 

301.  Same  I.  760, 1 

302.  Same  I.  762, 3 

303.  Severance  of  joint  estate  I.     764 
904.  Severance  of  joint  estate 

by  release  .1.764,5 


COKE. 
Fol.  StOjeet.  Vol.  Pa. 

33  b.  Dower  by  custom  I.  593, 4 

34  a.  Dower  ad  ostium  eccleslas    I.     594 

Same  1.594,5 

Circumstances  necessary 

to  this  dower  I.  596, 7 

34b.  Same  I.     M>7 

Same  I.  595, 6 

D  ilference  between  dower 

ad  ostium,  and  dower 

at  common  law,  aii  to 

necessity  of  assignment  I.  60  f ,  2 
Same  I.  589, 590 

35  a.  Same  I.  590-592 

Dower  e%  assensu  patris       1. 597,  8 
Circumstances    requisite 
to  this  dower  I.      598 

35  b.  For  dower  ex  assensu,  the 

widow  may  enter  .  I.     600 

Circumstances  requisite 
to  dower  ex  assensu  I.  600, 1 

Dower  ex  assensu  must  be 
certain  I.     597 

On  death  of  husband,  wo- 
man endowed  ex  as- 
sensu, may  enter  I.     598 

Circumstances  requisite 
to  a  good  deed  II.     232 

Different  kinds  of  deeds     II.     224 
36a.  Same  IL  224,5 

Deed  of  feoffment  II.     333 

Different  kinds  of  deeds     II.     2^5 

Delivery  of  deeds  II.  234, 5 

Different  kinds  of  deeds     II.     2S25 

Dower  ex  assensu  mnst  be 
by  deed  I.     598 

may  be  of  more 
than  a  third  part  I.     599 

Widow  consenting  to 
dower  ex  assensu,  or  ad 
ostium,  is  concluded  I.     600 

Of  jointure  L     610 

36  b.  Same  I.  610-615 

37  a.  Same  I.     615 

Derivation  of  the  word 
"  concluded "  I.     600 

Circumstances  neceasary 
to  dower  ex  assensn  I.     600 

In  dower  ex  assensu,  wi- 
dow may  enter  without 
assignment  1.601,2 

37  b.  Same  I.     eo^ 

Dower  may  be  bad  of  an 

estate  in  common  I.     608 

No  dower  of  a  joint  estate  1. 608, 9 

38  a.  Dower  ex  assensu  1. 600, 1 

Same  I.     eox 

power  de  la  plus  belle  I.  603 
Writ  of  dower  lies  not 

against  guardian  in  chi« 

valry  until  entry  I.     603 

38  b.  Same  ib. 

What  guardian  in  chivalry 
may  plead  in  bar  I.  603-605 

39  a.  Same  1.605,6 

Of  judgments  III.  505, 6. 

Judgment  de  la  plus  belle     1. 606, 7 

39  b.  Same  1.     607 


MO 
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I.  777 
1.  778 
I.  778,  9 
1. 779, 780 
I.  78% 
I.  783,  4 
I.      784 


LITTLETON. 
SscT.  At^ect.  Vol.  Fa. 

905.  Release!  I.  7e5, 6 

306.  Same  I.  766,  7 

307.  Same  I,     768 
508.  Same  .     ib. 

309.  Estate  io    comnMB,  how 

created  I.     759 

310.  Same  I.      774 

311.  Incidents  to  estates  Id  com- 

mon 
31  f.  Same 
313.  Same 
3tK  Same 
315.  Same 
316-  Same 

317.  Same 

318.  Temincy  in  common,  tio# 

<li!<solved  I,     789 

319.  Tenancy   in   commoB  of 

chattels  L     776 

390.  Same  ib. 

3S1.  Same  L  776, 7 

3tS.  Kemedtes  for  one  tenant 

in  common  against  tbo 

other  I.     784 

323.  Same  I.  785-790 

3if4.  Pleadina    freeholds     and 

chattels  III.  368,  9 

325.  Different  kinds  of  condi- 
tions 
396.  Same 
327.  Special  condition  to  enter, 

and  hold  till  payment 
328*  Condition,  by  what  words 

created 
929.  Same 
330-  Same 

331.  Diversity  between  qnod  si 

contingat,     and     other 
words  of  condition 

332.  Mortgage  II.  33,4 
335.  Same  II.  S5,  6 
334.  Condition,  how  performed  II.  38-41- 

43 
535,  —  saved  by  tender 


IL 
II. 


II.      100 


II. 
II. 
II. 


II. 


4 

5 

5,6 


and  refasai 
335.  ■  ,  by  whom  it  may 

be  performed 

337.  Same 

338.  Condition  saved  by  tender 

and  refusal 

,  to  whom  to  be 
performed 

at  what  place  to 


n.   71,2 


II. 
II. 


44 

45 


339. 
340. 


II.  73 
II.  52-56 
II.  47, 8 


be  performed 

341.  Diversity  between  tender 

of  rent,  and  a  sum  in 
gross 

342.  Same 

343.  Same  « 
34ft.  Acceptance  of  a  collateral 

thing,  wlien  snfficient 

345.  Who  my  take  advantage 

of  a  breach  of  condition  IL  80,1 

346.  Same  II.  82->84 

347.  Same  II.    84,5 

348.  Same  IL   85, 6 


IL  49 

IL  50,1 

IL  51 

n.  ee 


Fol. 
39b. 

40  a. 


40h. 


41a. 
41b. 


L    608 


L    MS 


1.577,1 


I.    578 

I    579 
ib. 


ib. 
I.    616 

1.616-^11 


I. 
I. 


6lt 
«S5 


I.  6!4 
I.  633 
I.    619 


42  a. 


42  b. 


43  a. 
43  b. 


44  a. 

44  b. 

45  a. 


45  h 


CORE. 

Subject.  Vol  Pa, 

Judgment  de  U  pins  bella    I.    60^ 
Same  1.607,9 

Difierent  kfaids  of  dower 

To  entitle  to  curtesy, 
tetsin  m«*f  t  be  of  an 
estate  inheritable  by 
tlieissne 

At  to  the  time  of  having 
issue 

Wife  mast  be.  actnaUy 
seised  10  entitie  to  cor- 
ttsy 

And  tlie  «eisln  most  be  of 
an  estate  inheritable  by 
the  ifsne 

No  impossibility  of  issoe 
inlaw 

Same 

The  widow  dovmble  in 
some  caKes,  tboogh  is- 
•ne  cannot  inherit 

Dower,  how  barred 

Same 

Tenant  for  life 

Of  occnpancv 

Tenant  for  tie  entitled  to 
estovers 

Tenant  for  years  entided 
to  estovers 

The  different  kinds  of  te- 
nants for  life 

Same  1. 419, 62) 

Several  freeholds  may  be 
created  ontof  sm  estate 
for  life  I.6f5;6i4 

Limitations  for  an  indefi- 
nite period 

Grant  of  lands  generally 

Limitation  for  an  indefi- 
nite period 

Divprsity  between  lease 
for  life  generally,  wiien 
made  by  tenant  in  fee, 
and  when  by  tenant  in  tail  I.    6tf 

Same  I.6S0,1 

Constmction  of  law  I.     l^ 

Lessee  for  life  has  a  free- 
hold I.68f.3 

Persons  disabled  to  alieo    II.    ^9 

Same  n.219.f!0 

Fines  for  alienation        H-  n^^ 
Same  IL  S^i^ 

Estate  of  freehold,  who 

said  to  have 
Of  tenants  for  years 
Derivation  of  the  word 

''lease*' 
By  whom  leases  may  he 

made  H.    *» 

Same  IL4lH» 

Same  U.4«HI6 

Same  U.    » 

Leases,  when  void  or  void- 
able 
Same 

Esute  for  yearsi  wliy 
caUed|  a  term 


1. 6!1.S 
I.    630 

I.    6!9 


I. 
IL 


410 


IL    403 


IL    ^ 
IL  431,3 

1 651,f 
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UTTLETON. 
Sect.  Ai^rte.  Vol,  Pm. 

349.  ConditioB  precedent  II.      lO 

350.  Same  II.       n 

351.  Kntry  11.        97 
359.  ConditioD,  how  pcrfonned  II    60, 1 

353.  Same  II.  64 

354.  Same  II.  65 

355.  Kreacb  of  condition  II.  76 

356.  Same  II.  76 
S57.  .^ame  II.  76,7 

358.  fediae  II,   78,9 

359.  Wbat  deemed  a  good  con- 

dition II.  9 

360.  Repugnant  conditiont  II.  S6 

361.  Same  II.  27 
36 ST.  Same  II.  tS 

363.  Same  *  II.       s9 

364.  Same  II.  32,  33 

365.  Pleading  condition!  II.      109 

366.  Profert  II.  J06,  7 

367.  Same  II.      io*8 

368.  General  ve rdirt  ib. 

369.  Pleading  conditions  ib. 

370.  Deeds  indented  II.  226,  7 

371.  Indenture  in  the  third  per- 

son II.  227«  8 

372.  Indenture  in  the  first  per- 

son II.  228, 9 

373   Same  II.     X39 

:^74.  Pen  on  not  party  to  a  deed, 

when  bonnd  thereby  II.     250 

375.  Pleading  conditions  11.109,110 

376.  Release  to  one  joint  tres- 

passer discharL'es  all  II.  110, 11 

377.  Pleading  conditions  II.      112 

378.  Condition  in  kw  II.  113, 14 

379.  Same  I.      237 

380.  Limitations  II.      120 

381.  Same  ib. 
o8?.  Same  II.      121 

383.  Condition  in  law  II.  117, 18 

384.  Limitations  pleadable  with- 

out deed  II.  121,  S2 

385.  Descents  which  toll  entry    III.       ts 
396.  Same  III.        24 

387.  Circumstances  necessary  to 

descents  III.       26 

388.  Same  III.       27 
'J\i9.  Descent  which  takes  away 

entry,  may  be  in  the  col- 
lateral line  III.       28 

390.  Entry  not  tolled  by  a  dying 

seized  and  an  escheat       III.       38 

391.  What  things  not  barred  by 

descent  cast  III.       59 

398.  Same  ib. 

393.  Entry   tolled  by   descent 

cast,  may  revive,  wlien    III.       S3 
39t4vWhat  de.<cenU  do  not  toll 

entry  III.       35 

395.  Entry,  may  revive,  when     III.  30,  i 

396.  Descent  cast,  no  bar  to  a 

person  claiming  by  the 

same  title  III.       48 

397.  Same  III.       50 

398.  Same  III.    51,2 

399.  Diversity  in   the  case  of 

bastard  eigne  III.       52 


COKE. 

Pol.  8^j€ct.  Vol.  Pa. 

45  b.  Words  to  make  a  leasa        11.404,5 

What  certainty  necessary 

in  leases  I.  632,  3 

Estate  for  years  at  com* 

monlaw  I*     629 

46  a.  Same  L  628.  630 

What  certainty  requisite 
in  leases  n.405,6 

46  b.  Same  II-     407 

Entry  necessary  to  es- 
tate for  years  I.  630 
Same  I*  631 
Husband  and  wife  III.  306, 7 
Same  IH.  308 
Same  III.  307 
Title  by  succession  III.  303 
Time  of  commencement 
of  leases                       II.  4C7-409 

47  a.  Reservation  of  rent,  how 

to  be  made  II.  410^13 

DistrcM  fur  rent  III.  261-265 

47  b.  Same  III.  265-268 

Same  III.     S>5 

Debt  for  rent  III.     265 

Plea  of  nil  baboit  in  tene- 

mentis  II.     415 

Lease  b>  estoppel  II.  415-418 

48  a.  Same  I.     418 

Livery  of  seisin  not  neces* 

sary  to  l'*a<ie  for  years       I.     650 
Livery  of  seisin  II  334-33^ 

Same  II.  338, 9 

48  b.  Same      ,  II.     339 

Same  II.  337, 8 

Liverv  in  taw  II.  346, 7 

What  8h..U  pass  by  livery    II.     353 
Li\eryinlaw  II.     347 

f  eollment  with  letter  of 
attumev  to  make  live- 
ry, fi'odbr  bf  ing  out  of 
possession,  good  II.     351 

Livery  of  seism,  when 
void  II      350 

49  a.  Diversity  as  to  parsing 

lands  at  common  law, 
and  under  statute  of 
uses  II.  351—353 

Advantages  of  convey- 
ance by  reofltncnt  and 
livery  II.  353—355 

Livery  of  seisin  reqnisite 
to  creation  of  freehold 
remainder  11.347,8 

Of  remainders  II. 

Same  II. 

U  very  of  seisin  necessary 
to  creation  of  a  free- 
hold remainder  II.  348-349 

Li  very  o  t  seisin  cannot  be 
without  wcrds  II.     336 

livery  within  view  II.     349 

Livery  must  be  made  be- 
fore leasee  enters         II.  349. 3.'iO 

50  ••  Livery  of  seisin  II.     337 

Derivation  bf  tba  word 

•«  GOimty"  I.       50 

Of  an  escliange  II.  446, 7 


347 
126 


eo2 
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Sect 

400. 

401. 
402. 

403. 

404. 
405. 

406. 

407. 

408. 
409. 
4]0. 

411. 

412. 

413. 

4t4. 
41.V 
416. 
417. 
418. 
419. 
420. 
4i'l. 
4«2. 
4?3. 
424. 
4«.'>. 
426. 
427. 
4t8. 
429. 
4S0. 
4S1. 
432. 

433. 

4S4. 
435. 
436. 

4»r. 

438. 
4.'S9. 
440. 
441. 
44S. 

443. 


444. 

445. 

446. 
447. 

448. 


LITTLETON. 

SuhjteL  VoU    Pa. 

Diversity  in  the  case  of 
buUrd  eigae  III.       5S 

Same  III.       57 

EotT^not  tolled,  disseisee 
being  an  infant  III.       42 

Entry  not  toiled,  disseisee 
being  a  feme  covert  III.       43 

Same  III.       4.4 

Entry  not  tolled,  disseisee 
being  non  compos  mentis  III.       45 

Heir  may  enter,  though  his 
ancestor  could  not,  when   III.       22 

Entry  tolled,  may  revive, 
when  III,       31 

Same  ib. 

Same  III.       32 

Entry  not  tolled  by  de- 
scent, by  reason  of  pro- 
fession III.       37 

Descent  cast,  no  bar  in  case 

of  chattels  III.        61 

Entry  not  tolled  by  a  de- 
scent in  time  of  war  III.       39 

—  nor  by  a  dying  seised 

and  a  sncce^«ioii  III.  39-62 

Nature  of  continual  claim  III.       63 

Efi'cct  of  continnal  claim  III.    64, 5 

—  by  whom  i  t  may  be  made  HI.    65,  6 

—  how  made  III.  67 
Same  III.  67,8 
Same  III.  68,9 
Same  111.69,70 


III. 

ni. 

IIL 

III. 

IIL 


70 
75 

ib. 

ib. 
76 
78 
76 

76,7 
79 


III.  79,  80 
III.       80 


Same  III. 

atwbattlmetobemade  III. 

Same 

Same 

Same 

Same 

Same 

Same 

Effect  of  continual  elaim 

Same 

Si^me 

Continnal  claim  by  a  ser- 
vant 

Same 

Same 

Same 

Continnal  claim,  in  what 
cases  excused 

Same 

Same 

Same 

Same 

Same 

What  shall  amount  to  con- 
tinual claim 

Descent  cast,  no  bar  to  snc- 
ccssor,  though  no  claim, 
when 

Different  kinds  of  releases    II.  451,  2 

Release  in  deed,  l^y  what 

words  created  III.      452 

What  thir.gs  may  be  released  II.     4J6 

Kelease  dr  miner  le  droit, 
to  whom  i"o  be  made        II.  459,  60 

1' raehoid  in  law  II.     460 


III. 

III. 
III. 

III. 
III. 
III. 
III. 
III. 
III. 


72 

ib. 
72,3 
74 

81 

82 
82,3 
83,4 

85 
86,7 


IIL       88 


III.       90 


Vol.  Pi. 

II.    448 

II.44S,4 

II.  U4 
n.4l9,6 
IL  ^- 
II.    448 


II.    m 


L630,l 


COKE. 

Pol.  Sitbjtct. 

50  b.  Of  an  exchange 

Same 

Of  what  things  an  ex- 
change may  be 

Circumstances  requisite 
to  an  exchange 

51  a.  Same 

51  b.  Same 

Exchange  by  an  infant 

«  void  if  estates 

not  equal,  though  by 
consent 

Entry  may  be  made  by 
lessee  for  years  at  any 
time  during  the  term 

Livery  of  sf:i8in  by  at- 
torney II.SS9-540 

Ofattomies  II.   SHi 

52  a.  Livery  of  seisin  by  at- 

torney ILm^iJ 

52  b.  Same  11.243,4 

Letter  of  attorney  may  be 
contained  in  deed  poll    II.    546 

Livery  of  seisin  by  at- 
torney II.S44-5^ 

Tenant  for  years  cannot 
commit  waste  I.    b54 

Of  waste  IIL    liJ 

53  a.  Same  ib. 

Action  of  waste  III.  SH-ai 

Ditlerent  kinds  of  waste  II1.&'3-^) 
Waste  in  houses  III.    tt' 

Waste  in  gardens  III:  23j,  6 

Waste,  destruction,  and 

exile  III.  2S7-439 

Digging  for  gravel,  wiute  III.  fS* 
Waste  in  lands  111.236,7 

Tenant  may  take  wood  to 

repair  III.   ?3? 

Action  of  waste  III-    S41 

Waste,  destruction,  and 

exile  III.   240 

Action  of  w|tf  te  III.  f^ii» 

Same  III.   i^ 

54  a.  Same  IIL  f 47, 8 

Penalties  for  waste  IIL    i>^ 

Action  of  waste  IIL  248,9 

Same  IIL    fli 

Same  in.    £49 

Waste  done  sparsim  IIL   ioi 

What  value  necessary  to 

constitute  waste  IIL  241,  i 

The  seve ral  wri  is  of  waste    L    65* 

54  b.  Same  L  634,3 

Waste  in  woods  IIL  239, 340 

In  lands  «  IIL    l$7 

Of  waste  IIL    230 

Estate  for  life  I-^S< 

55  a.  Tenant  at  will  defined        I   6Sr 

Tenant  at  will  entitled  to 

emblements  I*    ^ 

Voluntary    as    to    ^^ 

parties  l-^^^ 

Description  of  estate  at  ^^ 
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II.  98,9 
II.  4 
II.      100 


II. 
II. 
II. 


4 
4-T 
7,8 


6,7 
$0 

6,7 

a^4 


II. 
I. 

II. 
II. 

II.  35-37 

11.38-43 
II.  42 
II.  91,2 
II.  99 
II.  tS,  19 
II.  92-25 

II.        ^ 


907  a. 


907  b. 


IL 
II. 


ib. 


41 

43 


908  a. 

908  b. 
209  a. 


909b. 


910  a. 

910  b. 

911a. 


CORE. 

EaUy  for  breach  of  con- 
dition 

Diiferent  kinds  of  condi- 
tions 

Special  condition  to  enter 
and  bold  till  payment 

Same  H.  ioo-i09 

Condition,  by  wbat  vrordt 
created 

Same 

Same 

Diversity  between  Qnod 
si  contineat,  and  other 
words  of  condition 

Maxim  of  law 

Distress  incident  to  rent- 
senrice 

Mortgage 

Same 

Condition,  liow  perform- 
ed 

Same 

Impossible  conditions 

Same 

Condition  subsequent 

Illegal  conditions 

Condition  saved  by  ten- 
der and  refusal 

Condition,  how  perform* 
ed 

Same 

Same 

Condition  saved  by  ten- 
der and  refusal 

Money 

Same 

Condition,  by  whom  it 
may  be  peru>mied 

What  money  may  be  ten- 
dered 

Same 

Condition,  by  whom  it 
may  hie  performed 

Same 

Same 

Same 

Same 

Same 

Condition  saved  by  ten- 
der and  refa«al 

Baecvtors  bound,  tiiough 
not  named  in  bond 

Condition  saved  by  ten- 
der and  refusal 

Same 

Condition,  to  whom  to  be 
performed 

What  deemed  a  auffictent 
performance 

Condition,  to  whom  to  be 
performed 

Saiiie 

At  what  place  to  be  per- 
fonned 

Same 

8ame 

Same 


II.  74 
II.  69 
II.  69-70 

II.        44 

II.        71 
ib. 


II. 
II. 
II. 
II. 
II. 
II. 

II. 

II. 

II. 
II. 


44,5 
45,6 
45 
42 
47 
43 

68,9 

42,3 

73 
73,4 


II.  59-56 

II.        58 

II.       56 
11.56-58 


II.  47,8 
II.  4S>50 
II.  48,9 
II.       59 


FoL 

911a. 
911b. 


Vol. 
IL 


919  a. 
912  b. 


913  a. 

913  b. 


9i 
81 
89 


9t4a. 
9t4b. 
215  a. 
9t5b. 

. 

916  a. 
216b. 
217  a. 

917  b. 

918  a. 

918  b. 


919  a. 
219b. 

920  a. 


220  b. 

221  a. 
991b. 

222  a. 
222  b. 


223  a. 

223  b. 

224  a. 

2nb. 

225  a. 


CORE. 

Tender 

Diversity  between  ten- 
der of  rent  and  a  sum 
in  gross  If.       49 

DispensatioQ  of  a  forfeiture  IL  109»  3 

Condition,  at  what  place 
to  be  performed 

Same 

Same 

Acceptance  of  a  collate- 
ral thing,  idieh  snffid* 
ent 

Same 

Who  may  take  advantage 
of  breach  of  condition 

Same 

Argument  a  divtsione 

Demand 

Who  may  take  advantage 
of  breach  of  oondltloa 

Same 

Same 

Same 

Same 

Same 

Condition  precedent 

Same 

Same 

Same 

Same 

Entry  or  claim 

Same 

Condition  precedent 

Surrender 

Action  of  waste 

Entry 

Condition,  bow  performed  II.   60,  i 

Same  II.  61-63 

Same  IL  t6t-4 

Same  IL  59*68 

Same  ib. 

Clause  of  "  without  im- 
peachment of  vraste**     HI.  951, 2 

Condition,  how  perfomed  IL   63,4 

Same  n.    65,6 

Breach  of  condition,  what  IL       75 

Same  IL  75,6 

Same  IL    77,t 

Same  H.  y^.^ 

Same  IL       88 

What  deemed  a  good  con- 
dition 

Repugnant  conditions 

Same 

Same 

Same 

Same 

Same 

Same 


IL    50,1 
ib. 

n.  51,9 


IL  e6,r 

ib. 

n. 

IL 
IL 

n. 

IL 

II.  a4,5 

II.Sl-87 
11.86-91 
IL  91 
IL  85,6 
11.10,11 
n.11,12 
II.  19-14 
IL  14-17 
IL  17,18 
IL  95-97 
IL       9r 

n.     11 

IL  555,6 
IIL  145, 6 
IL        97 


II. 
IL 

n. 

IL 

IL 
IL  98, 9-39 
IL  99-^9,  S 

IL        3$ 


9,18 
26 

«;7 

«7-38 


Condition,  how  performed  IL    58,  f 


Pleading  conditions 
Profert 
225  b.  Same 

What  deemed  a  good 

dition 
Profrrt 
Pleading  conditio^ 


IL      109 
111.370,1 

nL    sri 

IL         9 

ni.  371,  t 

IL  103,4 
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COKE. 

^f6«.  Pleading  cooditiooi 

Profert 

Verdict 
i^6b.  Same 
%S7«.  Same 

fistoppelt 
mrh.  Verdict 

Same 

Privy  verdict 

Special  verdict 

Profert 

Same 
^tSa.  Livery  of  seiiin 

Profert 

Special  verdict 

General  verdict 
ftS  b.  Pleading  conditions 
S19a.  Same 

Deeds  indented 

Same 

Circumstances  necessary 
to  a  aood  deed 

Deeds  udented  and  deeds 
poll 
299  b.  Indentnre  in    tbe   third 
person 

Argnment  from  common 
nse 

230  a.  Penal  bonds  in  the  third 

periton 

Indenture  in  the  first  per- 
son 

Approved  precedents 

Indenture  in  the  first  per- 
son 
SdOb.  Same 

Person  not    party  to  a 
deedyWhen  bound  there- 

231  a.  Same 

Maxim  of  law 
Pleadhig  eonditiona 
231  b.  Same 


Vol.   Pa. 

II.  104, 5 

II.  106, 7 

III.      493 

III.  493,  4 

III.  494-49r 

III.  495, 6 

III.     495 

111.498,9 

III.      495 

III.      494 

II.  107, 8 

11.106,7 

II.      358 

II.      108 

III.  493M95 

II.      108 

II.  108,  9 

II.      109 

II.  S«6|  7 

II.  U5, 6 


II.      iSS 
II.  H6»  7 

II.  t87, 8 

II.      Sf8 

II.     tS8 

II.  t28, 9 
I.     4^5 

II.     ff9 
IL  929,30 


II.      230 

II.  230, 1 

II.     230 

II.  109, 10 

ib. 

Causes  of  things  to  be  aa- 

certained  II.     110 

Profert  III.     373 

232  a.  Release  to  one  joint-tres- 
passer discharges  all       II.  110-12 
Release  to  executors   of 

obligor,  pleadable  by  heir II.     ii 2 

Pleading  conditions  II.  112, 13 

23fb.  Grant  of  deed  II.     113 

Maxim  of  law  I.       17 

Ip  matters  of  diiBeulty, 

how  students  are  to  act      I.         4 


Condition  in  law 

II.  113, 14 

233  a*  Same 

II.      114 

Park 

I.  213, 14 

Forfeiture  of  ofiicet 

I.      t38 

240  b. 

233  b.  Same 

I.  938, 9 

Cpnditions  In  law 

II.  11.S16 

234  a.  Same 

II.  116,  17 

241a. 

Forfeiture  of  offices 

I.  259-241 

941b. 

Maxim 

II.      114 

Conditions  in  law 

lb. 

Constable  and  Steward 

ib. 

249  a. 

pondition  Id  law 

ib. 

Fbl. 

234  b. 

235  a. 

935  b. 


Vol.  Fto. 


936  a. 
236  b. 


I.       86 

II.  114, 15 

11.190,1 

ib. 
1. 195-1 18 
IL     190 
ib. 
ib. 
I.         3 
II.     191 
II.  117, 18 
II.      117 
II.  118, 19 
ib. 
II.     118 


957  a. 


937b. 


II.  121-99 

II.  199,  93 

II.      193 

II.      199 

II.  193, 94 

III.  93 
U.  156 
11.156,7 

III.       94 


90.1 


938  a. 


938  b. 

939  a. 
939  b. 


940  a. 


Constable 

Bedell  of  a  manor 

Limitations 

Same 

Divorce 

Same 

Limitations 

Same 

Logic 

Limitations 

Condition  in  law 

Book  of  assises 

Condition  in  law 

Same 

Judirment 

Limitations    pleadable 

witliout  deed 
Defeasance 
Same 
Verses 

Powers  of  revocation 
Descents  which  toU 

try 
Nature  of  descent 
Same 
Descents  which  toH 

t«7 
Entry  formerly  taken  a* 

way  by  long  possasrion  III. 
Circumstances  necessaiv 

to  a  descent  which  tolls 

entry  III. 

Descents  III. 

Same  III. 

Circumstances  necessary 

to  descent  whiclt  toUs 

entry  III. 

Writ  de  ingtessa  III. 

Descents  III. 

"What  descents  do  not  loll 

entry  III. 

Same  III. 

Entry  tolled  by  descent, 

may  revive,  when  III. 

WriU  of  entry  III.  194-197 

Same  III.  197-199 

Circumstances  necessary 

to  descents  III. 

Same  HI* 

Same  III. 

Descent     which     takes 

away  entry  may  be  in 

the  collateral  line  III. 

Entry  not   tolled   by  a 

dywg  seised    and   an 

escheat  HI. 

What  things  not  buied 

by  descent  cast  III. 

Same 
Entry  tolled  by  descent 

cast  may  revive,  when    III.      3$ 
Same  III.  33-35 

What  descents  do  not  toll 

entry  III.    35,  <; 

Entry  otay  revive,  when    III.    30, 1 
Same  III.       31. 

Descent  cast,  no  bar  to  a 


95,6 
94 

94,5 


98,9 
93 
94 

36 

36,7 

99 


96 
96,7 
97,8 

98 

38,9 

59,60 
ib. 
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COKE. 
FoU  Subjeei,  Vol.  Pft* 

person  claiming  by  the 


tame  title 

Same 
f42b.  Same 

Same 
f4Sa.  Same 
243  b.  Same 


III.  48 
III.  5t 
lb. 
III.  49, 50, 1 
III.  51 
III.    51,2 


56 
146 


57 
58,9 

4t,5 


45 

46,7 
47 


Diversity  in  the  case  of 

bastard  eigne  III.  52-54 

944  a.  Mnlier  I.      145 

Kame  I.  145,6 

Legitimate  children,  I.  1J6,9 

Diversity  as  to  descent 
tolling  entry,  in  case  of 
bastard  eigne  III.  53-55 

244  b.  Same  III.    54,5 

245  a.  Same  III. 

Son  bom  before  marriage^ 
a  bastard  I. 

Diversity  as  to  descent 
tollinc  entry,  in  caae  of 
bastard  eigne  III. 

245  b.  Same  III. 

Entry  not  toiled,  disseisee 
being  an  infant  III. 

t46a.  Privileges  and  disabilities 

of  infaiiU  I.  180, 1 

Same  III.       43 

Entry  not  tolled,  disseisee 

being  a  feme  covert        III.       43 

246  b.  Same  III.    43,4 

Entry  not  tolled,  disseisee 
being  non  compos  men- 
tis lU. 

247  a.  Non  compoa  mentis,  who 

so  deemed  III. 

jS47b.  Same  III. 

Heir  may  enter,  thoogh 
his  ai\pe6tor  conld  not, 
when  I|I.  21,22 

248  a.  Entry  tolled  may  revive, 

when  III. 

248  b.  Same  III. 

Entry  not  tolled  by  de- 
scent by  reason  of  pro- 
fession III. 

Profession  III, 

249  a.  Descent  cast,  po  bar  in 

case  of  chattels  III. 

Entry  not  tolled  by  de- 
scent in  time  of  war       1 11.  39, 40 

249  b.  Same  It  I.  40-42 

Ancient  year  books  I.         3 

^50  a.  Entry  not  tolled  by  a 
dying  seised  and  a  suc- 
cession III.  39-62 

Body  politic  I.  183,4 

Mature  of  continual 
claim  III.    63,4 

250  b.  Same  III.       64 

Continual   claim,    when 

cood  III.    66j7 

Effect  of  continual  claim    III.       64 

251  a.  Same  III.    64,5 

By  whom  it  may  be  made  III.    65,6 

Forieitnre  II.     206 

251  b.  Sam^  II.  206-208 


31,2 
32 


57,8 
38,9 

61,2 


Fol. 

252  a. 


252  b. 
2.^  a. 

253  b. 


254  a. 
254b. 


255  a. 


COKE. 

Suioeei.  Vol.   Fa. 

Forfeiture  IL  206-2tt 

Continual  claim,  how  made  III.       €T 
Entry  III.        16 

Same  IIL  16,17 

Continual claim,bowimide  III.   67,1 
Same  IIL    68,9 

Entry  |II.       78 

Operation  and  effect  of 

conthiual  claim  III.    78,9 
how  made   III*  69-71 


Same 


III.    71 


at  what 


255  b. 

256  a. 

256  b. 

257  a. 

257  b. 

258  a. 


time  to  be  ipadt  III.       75 

Year  and  day  IIL    7T,8 

Continual  claim,  at  what 

time  to  be  made  III-       75 

Year  and  day  III.       77 

Continual  claim,  at  what 

tune  to  be  made  HI.       75 

Same  III.  75-78 

Same  IIL       78 

Same  III.    76»7 

Effect  of  continual  claim    IIL       79 
Same  III.79»8l>,6i 

Kiots,  routs,  ^c.  III.     642 

Writ  of  forciUe  entry       III.       8^ 
Same  ib. 

Forcible  entry  HI.  544, 5 

Continual  claim  by  a  ier- 

▼ant  III.       7; 

Same    ,  tb« 

Entry  bV  a  stranger  to  the 

use  of  a  minor  III.       18 

Continual  claim  by  a  aer- 

vant  in.  71,3,4 

258  b.  Same  IIL        74 

Argument  from  incoDTe- 

nience  IIL 

Recluse 

259  a.  Continual  claim  by  a  ler- 

▼ant  IIL 

Continual  claim,  in  what 
cases  excused  III. 

259  b.  Same  IIL 

Outlawry  III. 

Default  IIL 

260  a.  Courts  of  record  III. 

Prisoner  not  privileged 
from  snits  IIL 

Argument  a  mnlto  for- 
tiori 

Punishment  of  imprison- 
ment  IIL 

Continual  daim,  when 
excused  III. 

Out  of  the  realm  IIL 

Ahum  mare,  subject  to  the 
admiralty  jurisdiction    HI. 

260  b.  Same  ib. 

Out  of  the  reahn  III.    »4,5 

Continual  claim,  when 
excused  -  III.        8$ 

261  a.  Same  III.    85,6 

Issue  joined  on  two  af- 
'  firmatives  III.      444 

261b.  Same  111.444,5,6 

Intendment  of  Uw  I^I.       8^ 


73 


74,5 

8I4 

82.3 
382 

356 


56S 

83,4 
84 
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COKE. 
l?«l.  StUoed.  VoL 

2f6lb.  Argument  from  incoove* 


Pa. 
III.      85 


Dience 
Contional    claims    when 
excused  III.       86 

seSa.  Same  III.   86,7 

Flue  IL  6i«,i3 

S6?b.  What    shall  amennt   to 

roDtinnal  daim  III.    87,8 

969  a.  Arratf^nment  III.  88, 89»  90 

Jnstire»  of  assise  III.  3Sl ,  2 

What  shffll  amoQiit  to 
roDtinual  chiim  III.  89, 90 

463  b.  Descent  cast  no  bar  to 
sacceswor,  thoogh  no 
claim,  when  III.  90,  J 

Gram  to  corporation  ajr. 
gregate  doring  vaca> 
tioHyVoid  I.     193 

f64a.  Sane  ib. 

Reason  of  the  law  III.       9i 

Releases,  dift'erent  kinds 
of  II.  451,2 

t64b.  Release  in  deed,  by  what 

words  created  II.     45f 

Releases  in  kw  II.  453, 4, 5 

165  a.  Same  II.     455 

Right  II.  452,3 

What  things  maybe  re- 
leased II.  456,7 
S6Sh.  Same                                11.457,8,9 
Release  de  mitter  le  droit, 

to  whom  to  be  made       II.  459,60 
Release  to  one  having  no 
freehold,  when  good        II.     465 

266  a.  Same  11.463,4 

Right  of  property,  and 

right  of  possession  II.     155 

Same  II.  476, 7, 8 

S66b.  Freehold  in  law  II.  460,1 

Release    de    mitter,    to 

whom  to  be  made  II.     461 

f67a.  Same  II.  461,2 

267  b.  Release  de  mitter,  how  it 

shall  ennre  11.466,7 

Rdease    by   extinguish- 
ment, how  it  enures         II.  497,8 
868  a.  Release  d*extingoisher  le 
droit,  to  whom  to  be 
made  11.489,90 

Hew  a  release  is  to  be 

made  II.     459 

Release  dVxtingnisher  le 
.  droit,  to  whom  to  be 
made  II.  489,490, 1 

268b.  Same  IL  491,2 

269  a.  Same  II.  492, 3, 4 

269b.  Avowry  11.494,5,6 

^Oa.  Release  by  txtingnish- 
ment,  to  whom  to  be 
made  II.  496, 7 

Release  d'enlargir  restate, 
to  whom  to  li«  made     II.  501, 2, 3 
270b.  Same  II.  501, 3, 4, 6 

271  a.  Same  II.  504, 5, 6, 7, 8 

Resulting  use  II.  579, 80 

271  b.  Same  II.  580.  590, 1, 2, 3 


Pol. 

271  b. 


COKE. 


YoL  Pa* 


convey* 


II.     578 


Uses,   on  what 

ances  raised 
Cannot  be  two  uses  in  esse 

of  same  land  II.  571, 2, 3  4 

272  a.  Same  II .  574, 5,  6, 7 

Statute  of  uses  II.  587, 8, 9 

Maxim  II.     507 

Release  by  enlargement, 

to  whom  to  be  made  ib. 

Qualification  of  Jurors  III.  461 , 2, 3 


272  b. 


a  sta- 


in. 463,4 


II.  508 
11.508,9 
II.      570 

II.  509,  JO 


273  a. 
273  b. 


Same 

Construction   of 
tute 

Privity 

Definition  of  an  use 

Release  by  enlargement, 
bow  it  shall  enure 

Release  by  enlargement, 
to  whom  to  be  made         II.     49^ 

Same  11.499,500,1 

Same  II.     501 

How  it  shall  ennre  II.  509, 10 

Words  of  inheritance  ne- 
cessary to  a  release  by 
enlargement  II.     511 

Release  de  mitter  Tes- 
tate 11.513,14,1^ 

II.     515 


274  a. 


II.     465 


IL 
IL 


511 
488 


274  b. 


275  a. 

275  b. 


II.  488, 9 
IL  511,1$ 


IL     465 

II.     513 

.ib. 


276  a. 

276  b. 

277  a. 

277  b. 

278  a. 

278  b. 

279  a. 
279b. 


How  releases  ennre 

Release  de  mitter  le  droll, 
how  it  sha*!  ennre 

Diversity  between  a  re- 
lease dc  mitter  le  droit 
and  a  release  by  en- 
largement 

Same 

Same 

Same 

Privity  not  necessary  to  a 

.  release  de  mitter  le 
droit 

Release  by  way  of  extin- 
gnishment 

Same 

Diversity  between  release 
de  mitter  le  droit  and 
release  by  enlargement  II.  5 1 2,  i3 

Release  de  mitter  le  droit, 
how  it  shall  enure         II.  465*468 

Same  II.  466-470 

Same  II.  470,  t 

Same  11.471,2 

Abatement,  disseisin,  &e.  III.  .  1,2 

Same  III.     2--4 

Release  de  mitter  le  droit, 
how  It  shall  ennre 

Same 

Release  by  way  of  entry 
and  feon'ment 

Same 

Release  de  mitterle  droit, 
how  it  shall  enure 

Same  II.  479-481 

Argument  from  inconve- 
nience II.     481 

Right  cannot  die  II.  481, 2 

Release  de  mitter  le  droit| 
how  it  shall  ennre  II.     484 


II.  479,  3 
11.474,5 

II.      475 
Ih  475, 6 

II.  479,  80 
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COKE. 


Ps. 


Fol.  S^ea.  Vol. 

f79b.  Release    fagr    extiiigiiiib- 

menty  liow  it  slmll  enure      II.  497 

280  a.  Same  II.  497-499 

Releate  de  mitter  le  droit, 

how  It  shall  enure 
Ancient  readings 
280  b.  Same 

StaL  Wcstn.  f  •  c*  3> 
Release  de  roitter  le  droit, 
bow  it  shall  enure 
S8la.  Same 
S8ib.  Same 

Modo  et  forma 
fSSa.  Same 

Release  de  mitter  1c  droit, 

how  it  shall  enure 
Venue  in  transitory 
tions 
t8tb.  Same 

Special  plea 
383  a.  Same 

Evidence 
f83b«  What  the  jury  may  find    III. 
Maxim  of  law  I. 

Release  de  mitterle  droit, 

how  It  shall  enure  II. 

Same  II.  487, 8 

Vritof  mortd'anceitor    III.     203 


II.  482, 3 
II.     484 

lb. 
II.  482-4 

II.  484, 5 

11.486,6 

II.      486 

III.      498 

111.497,8 


II.  486,7 

ao* 

III.  361-363 

III.  363, 4 

III.  409, 10 

III.  410-412 


III. 


487 

496 

15 

487 


ib. 
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II.  487, 8 
II.     488 


II.     463 
II.  463, 4 

III.     413 


284  a.  Same 

Release  de  mitter  le  droit, 
how  it  shall  enure 

Argument  from  IncooTe- 

•    nience 

Release  de  mitterle  droit 
to  one  not  having  the 
freehold,  when  good 

Same 

Release  of  actions  real 
and  personal 

Different  kinds  of  ac- 
tions 

285  a.  Same 

Diversity  between  a  re* 
lease,  and  a  reference, 
of  all  actions 
Release  of  actions  real 
and  personal  III.  414-417 

i85b.  Same  III.  415-417 

286  a.  Same  III.  417, 18 
286  b.  Same  III.  418,19 

Writ  of  detuoe  III.     340 

Release  of  actions  real 
and  personal  111^19, 420 


III. 


348 

ib. 


III.     425 


287 


in. 


287  b. 

288  a. 


Criminal  pleas 
Same 
Appeal 

Release  of  all  appeals 
Robbery 

Release  of  all  actions  per- 
sonal 

Mayhem  III.  546-548 

288b.  Release  of  personal  ac- 
tions III. 
Writ  of  error  III. 
Writ  of  error,  how  re- 

Itaited  111.421,22 

i^O  a.  Same  III.  4SS,  23 


553 

ib. 

III.  556,7 

III.      420 

III.     351 

III.      421 


421 
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289  a.  ReteaaeofallactieaSyW 

bartoeseentioa  HI.     4sS 

Writ  of  ek  sa.  m.  513-^15 

289b.  ExectttiM  HI-     512 

Elegit  III.    sm 

CoMtmctioo  ef  Stat.  32 

H.  8.  c.  5.  giinng  TO* 

fliedy  OB  evictMB  et  H^ 

oant  by  esecutlasi  III.  S19hiti 
290e.  Sane  m.  181-523 

EzccatloB  caflBit  ke  liad 

against  intets  HI.  5tt,  19 

Stat.l3Ellfe.c5. 


290  b. 


291  a. 

291b. 

292  a. 


292  b. 

293  a. 


293b. 
294  a. 

294  b. 


to  defeat  cxeeatiOH       HI. 
SaoM  ib. 

Writ  of  fi.  ia.  in*     516 

EjcecutioB,  wbea  to  be 

sued  oat  IlL  523^  4 

Writ  of  audita  qnerefai    111.510,11 
Release  ef  all  adieoB,  a 

bartoasci.ft.  111.423,4 

WritofseLfr.  III.     4t4 

Same  III.     525 

Release  of  all  actieaB,  m 

bar  to  a  sci.  &.  III.     424 

Release  of  all  execntioH  III.  424,5 
Release  ef  all  demands, 

iU  extent  III.  4«6,7 

Same  ib. 

Release  of  all  controvert 

sies,  its  extent  IIL  4t7, 8 

Diversity  between  a  bond 

and  a  lease,  as  to  a  n- 

lease  before  any  thing 

doe  111.428*9 

Same  111.489,490 

Pleadings  in  writ  of  ri^ht  III.  225 
Limitation  of  writ  of  right  IIL  230 
Whatseisiareqnisile  IU. 
Reports  ib. 

Jnstices  In  eyre  IIL 

Same  IIL330,i 

Pleadings  in  writ  ef  right  III.     KT 
Justices  bi  eyre  IIL     SSI 

Challenge  of  the  knights, 

,8 


2958. 
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III. 
UI. 
UI.2f8,9 

in.    tt9 

111.509,10 

•IIL  452, 3 

IU.      453 

UI. 
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when  to  be  made 
Same 
Mise 

Tender  of  demymatk 
Atuiut 
Trial  by  battle 
Wager  of  law 
Saoie 
Judge  to  instruct  the  jury 

ia  matters  of  law  III. 

Same  lb. 

JudemcHt  In  writ  ef  right  IIL 
ConfiiBiation  in  deed,  by 

what  words  made  II.     517 

DefiaitioB  aadnatan  ef 

a  confirmatioa  IL  516, 17 

Coafirmation  by  and  to 

whom  to  be  nnde  II*  521, 22 

Diversity  between  aoon- 

firmatioa  and  a  release   II.     521 
Same  n.  522,3 
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f90b.  DniiiraHitioii,  wlieii  Toid     II.     550 

Confinnatioiiy  how  itthaU 

„  «>n««  II.  HT,  8 

«^«-  5*»e  II.  5t8-550 

297  b.  Same  11.550,1 

t96  a.  Same  II.  531  9 

RcnabMler  deleatod  by 
tfae  defeatiiif  of  the 
particvlar  estate  II.15S-157 

<98b.  CoDfirmatiooy  how  it  shall 

„  •»««  II.  559-554 

«99a.  Same  n.  5SV-556 

299  b.  Same  II.  555^557 

300a.  Same  11.557,8 

Gonfiramtka    of    rent- 
cbarce  bjr  disseisee,  not 
avoided  by  his  re-«ntty  II.  541,  t 
Coofirmation   by  patron 

and  ordinary  II.  5f  S,  4 

P»"w»  1. 100, 1 

300b.  Same  1. 101-104 

Confirmation  of  grants  by 
ecdesiastieal  penonsat 
common  hiw  II.  5S4, 5 

301  a.  Same  II.  5S5-5S7 

Confirmatien  by  donor  of 
his  tenant   for    life's 
gfant  of  rent-charire       II.     527 
Confirmation  by  patron  of 
rent-charge  If.  0t&  7 

301b.  Same  II.     527 

Confirmation  in  law,  by 
what  words  cieated      II.  517-419 
50Sa«Same  11.518,19 

Confiimation,  how  it  shall 
enure 

Confinnationfai  bw,how 
created 


II.  538, 9 


502  b.  Same 


II. 


519 
ib. 


III.     576 

II.  5S0, 1 
II.     5t9 


Advantagcaof  good  plead- 
ing 
Confirmation  in  law,  how 
created 
503  a.  Same 

Science  of  pleadteg,  how 

ae^ind  IH.  378. 379, 380 

Order  of  piemling  HI.     380 

Rules  of  pleadmg  III.  369, 70 

Same  III.  sm.  364. 406, 7, 8. 

.    «  4M,  13.  434 

303  b.  Same       ,    ill.  370. 40ft,  6.  408, 9. 

41S,  13. 433,  4 
Karnes  ef  legal  records  IIL  376 
New  devices  censured  ib. 

Declaration  Iff.     36I 

Pleadings,  how  divided     III.     376 
Departure  in  pleading      III.     435 
304a.  Same 

Rules  of  pleading 
Perfection  of  pleading  in 
the  Tclgia<of  £dw.  1. 
^wdt.  in.     377 

304  b.  Same  HI.  377-389 

Coafinnation    does    not 
gifediftiactTigfau         11.     542 
S05a.S8me  11.542,3 


III.  456,  7 
111.406,7 
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305  a.  Confirmationmay  abridge, 
but  cannot  fcscrre,  new 
•enrices  n.  543,4 

305b.  Same  n.  543-545 


II.  546 
II.  546,  r 
II.     54r 

II.  547,  S 
II.  548, 9 


Same 
306  a.  Same 

306  b.  Same 

Confirmation  of  a  Told 
estate,  void 

307  a.  Same 

Confirmation  wMf  enure 
as  a  grant,  when  n.     549 

307  b.  Same  n*  549, 50 

ConfirmatioD,  how  it  shall 
enure  If.     559 

308  a.  Diversity  between  a  con- 

firmation and  a  release    IL     5tS 
Confirmation  of  grant  of 
rent  newly  created      11.  S39, 540 

308  b.  Same  '    II.  540,1 

309  a.  Attornment  m  deed  II.     559 

Definition  of  attornment    II.     357 
When  to  be  made 
309  b.  Same 

DifiJerent  kinds  of  attora* 

ment 
Attorament    good,   not- 
withstanding  altertfloB 
in  the  estate 

to  whom  tn 


II.     360 

11.960,1 

II.     358 


U. 


be  made  If. 

310  a.  Same  II.  362,  S 

Attornment  in  deed,  how 

mde  n.S59,6i 

Attornment,  to  whom  to 
be  made  11.963,4 

310b.  Ifame  II.  S64w5 

—  by  whom  to  be  mado  II.  965, « 
811  a.  Same  II.  965,  € 

Stme  II.  366,  f 

311b.  Same  If.     367 

Divernty  herein  betwcca 
a  rent-service  and  a 
rent-charge  II.  967-96f 

312  a.  Attornment  necamaryto 
the  grant  of  what  in. 
heritances  II.     958 

Attornment,  by  whom  to 

n.  969, 970 
II.  97a 
H.  970;t 
n.  971,  9 
11.972,9 
H.  379r975 
I.  18 
XL     975 


be  made 
912b.  Same 

Attornment  is  law 
919  a.  Same 
813  b.  Same 
314  a.  Same 
914b.  Maxim  of  law 

Attornment  in  tew 

Dtvenity  as  to  gianti  by 

given  oy  way  of  attora- 
ment and  by  w|y  of 
rent  XL     979 

815  a.  Same  ib. 

Smne  XL  979, '980 

What  tenanti  ^onpelteM^ 
or  peffmitt84  to  attom    H.  980,1 
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or  permitted  to  attorn  II  38f ,  2 

Jl6a.  Same  II.38«'>S84 

91 6  b.  Same  IK     384 

317  a.  Same  11.385,6 

Attornment  in  law  11.375,6 

317  b.  Same  II.     376 

318  a.  Attornment,  when  not  ne* 

cessary 
Tenant  liot  compellable  to 

attorn,  when 
$l%h.  Attornment,  when  not  ne- 

eessary  II.     389 

Attornment  in  law  II.  376-378 

319  a.  Same  II.  377-379 
319  b.  A  ttomroenty  when  not  ne- 
cessary                        II.  389, 390 


II.  388,  9 
II.  386, 7 


Maxim  of  law 

What    grantee    by   fine 
mifcht  do  be^re  attorn- 
ment 
3e0a.  Same 

Privilege   of  tenant  for 
life,  when  lost  by  at- 
tbrnment 
340  b.  Same 

Vhat  grantee  by  fine 
might  do  before  attorn- 
ment 

Same 


I.       15 


II.     390 
II.  391»  9 

II.      387 
11.387,8 


571  a. 
331  b. 


iS3a. 
333  b. 

323  b. 
3<4a. 
3i(4b. 
3S5a. 

Sf5b. 


Same 

Diversity  in  case  of  a  de 

vise 
Same 
Testament 
Attornment  to  estates  by 

drsseisin 
Same 
Same 
Same 
Same 
Same 


II.      392 

II.  392, 3 

II.  393-395 

II.  395 
11.395,6 
II.      396 

II.  396, 7 
11.397,8 
II.  398, 9 
11.  399,  400 
11.400,1 
II.      401 


Jf6a. 
326  b. 


327  a. 
S27b. 


Sf8a. 

328  b. 

329  a. 


Definition  and  etymology 

of  di9rortiniiai.re  III.  92, .%  4 
By  what  means  made  III.  94 
Same  ib. 

Discontinaanre  by  eccle- 

piasticMl  persons  III.  94,  5 

Dbicontiiinai.ce  by  per- 

aohsaei ted  j ure  a xori»  III.  i &3 
Same-  111.113-117 

Discontinnance  by  tenant 

In  tail  III.     318 

CunstmcHoD  of  statute 

1  i  H  7.  c.  20.  III.  122,  3 

Writ  of  formedon  III.  214, 15 

Discontinuance  by  tenant 

in  tail  III.  118-120 

Same  III.  120-122 

Discontinnance   by  hns- 

banfl  scired  jnrf  0X4)risIII.  117 
What  alienafioiis  work  a 

discontinnanccy  or  not  IH.  124 
^ftroe  III.  124, 5 

Same  III.  1*^5,  6 

Bame  IIL  126, 7 
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330  a. 

330  b. 
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II1.1!8,9 
ni.  If9, 150 
III.  130-l$d 
III.  1^ 
111.       S 


332  a. 
33^  b. 


333  a. 


333  b. 


334  a. 

334  b. 


335  a. 


335  b. 


336  a. 


336  b. 


337  a. 

•337  b. 


Of  what  tbinga  no  discon- 
tinuance lies  III.    135 

Same  IIL  153-153 

Same  III.    13» 

In  what  cases  discontinu- 
ance does  not  hold         Hi.    iX 

No  discontinuance,  unless 
grant  executed  in  the 
life  of  tenant  in  taU      III.  156, 7 

Discontinuance,  how  it 
may  be  purged  III.  150, 1 

No  diSGOutinuancCy  if  the 
act  was  (awful  III.  141,  t 

No  discontinuance,  unless 
grant  executed  in  life 
of  tenant  in  tail  III.  137,  a 

Diversity  between  a  grant 
of  a  reversion,  and  a  li- 
mitation of  a  renala- 
der  III.  13940 

No  disconttnuance,  if 
grantee  is  not  in  of  the 
gift  of  tenant  in  tail     III.  140, 1. 

No  discontinnance,  unless 
grant    executed  In  the 

'    life  ef  tenant  in  tail      111.138,9 

Diversity  herein  between 
a  lease  for  years  and  a 
lease  for  life  by  tenant 
in  tail  ^        III. 

Devise  in  fee,  no  discon- 
tinnance III. 

No  discontinnance,  convey- 
ance being  made  to  the 
immediate  reveraioner         ib. 

Same  III.14M4^ 

—  nor  where  tlie  rever- 
sion is  in  the  kin^         III.    1^ 

Tliough  the  reversion  be 
re-vested,  yet  discon- 
tinnance Bay  lemainy 
when 

Of  what  things  no  discen* 
tinuance  lies  III. 

To  make  a  diseontinnance, 
grant  must  be  executed 
ill  the  life  of  tenant  in 
tail  HI. 

What  alienations  work  a 
discontinuance,  or  not  III*  1S3)  4 

Discontinuance,        bow 
purged  III.  1W» ». 

Same  >*>• 

N  o  discontinaance,where 

the  discontipner  is  an 

infant  HI.  ^^^{ 

Same  Hf  ,J^, 

Same  III.  1^5, 6 

DiscontiawuicC»       how 
purged  in« 


139 


142 


ib. 
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357  b.  Definition  of  a  fumnder  11.  551 
336  a.  Ditiercnt  kiocU  of  snr- 

ren  lere  II.  55f-554 

DUcontinnance,        how 

pnrged  III.  151,  t 

338  Jk  Same  III.     ^5« 

EAect  of  a  innreD4er  II.  565-565 
Merger  of  temis  II.  556-563 

No  dikcontinnance,  if  dis- 

coutionor   was    never 

seised  bjr  force  of  tlie 

intaU  III.  147,  8 

339  a.  Same  ib. 

339  b.  Same  III.  148,  9 

340  a.  Same  III.  149, 150 
jMOb.  No  ducontinoance,  if  the 

grantor  is  not  in  of  the 
gift  of  tenant  in  tail      III.  140, 1 
Discontinuance  by  eccle- 
siastical persons  III.      98 

341  a.  Abeyance  III.  99, 100 

Discontiooance  by  ecde- 
siastiral  persons  III.    98,  9 

341  b.  Abeyance  III.  100, 1 

342  a.  Same  III.  lOi,  f 

Of  hospitals  I.  186, 7 

343  b.  Abeyance  III.  102^104 

343  a«  That  the  parson,  patron, 

and     ordinary    might 

charge  the  glebe,    no 

proM  that  tl^  fee  is  in 

either  III.  104-107 

principle  of  law  I.       17 

343b.  Ail  lands  in  fee  maybe 

charged  III.     107 

Grant  of  rent-charge  by 

parson,    patron,     and 

ordinary  III.  105,  6 

344  a.  Same  III.      106 

Donative  advowsons  I.  S94, 5 

Law,  temporal  and  spi^ 
ritnal  I. 

Admission  and  institution     I. 

Kcmcdies  fox  osurpation 
and  disturbance  of  pa- 
tronage 
344b.  Same 

345  a.  Same 

Abeyance 

Definition  of  an  estate 
"What  passes  by  a  grant 

of  "  all  his  esUte*' 
Kight 
;}45b.  Same 
TiUe 
Interest 
Abeyance  III*  112, 13 

346  a.  Discontinuance  by  eccle- 

siastical persons  III. 

346b.  Same  III. 

347  a.  Same  III. 

*No  dtscontmnance  if  the 
discontinnor  was  never 
seised,  dec.  III. 

^47  b.  Same  ib. 

Definition  and  derivation 
ofrc^'tter  III.     154 


COKE. 

Fol.                     Sul^tctf 

Vol.  Ttu 

347  b.  The  different  kinds 

III.     tS6 

10 
107 


386 


III. 
III.  286-^91 

III.   291 

III.  109-112 

I.   487 


II.  155 
II.  153,  4 
11.  154 
II.  154, 5 
II.   155 


96,7 

97 

97,8 


150 


348  a. 

348  b. 
349a. 

349  b. 

350  a. 

350  b. 

351  a. 

.S5lb. 

353  a. 
353  b. 
353  a. 

353  b. 

354  a. 

354  b. 

355  a. 

355  b. 

356  a. 


Of  what  things  no  remit- 
ter lies  III.     :l9p 

Same  ib. 

Nature     and     different 
kinds  of  remitter       III.  l55-45f 

Same  III.  186,/ 

Same  III.     158 

In  what   cases  remitter 
does  not  take  place       III.  193,  3 

Effect  of  remitter  III.  187,  f 

Reason  of  remitter  III.     153 

Of  what  things  no  remit 
ter  lies   * 

Same 

Instances  of  remitter 

Same 

Same 

Same 

Husband's   right  to 


III.  190 
III.  190-19f 

III.  158 
III.  158-160 

III.  160, 1 

III.  161 
hU 


wife's  property  III.  305-309 

Same  III.  309-313 

Argument  from  inconve- 


nience 

Instances  of  remitter 

Estoppel 

Same 

Receipt 

Instances  of  remitter 

Examination  of  feme  co- 
vert on  a  fine 

Same 

Same 

Instances  of  remitter 

Same 

Effect  of  remitter 

Same 


III,  161,  f 
III.  163 
III.  430, 1 
III.  431-433 
III.  163 
III.  163,  4 


I.  13$ 
ib. 
III.  164, » 
III.  16$ 
III.  165,  $ 
III.  183 
III.  183-18S 


Writ  of  quod  «t  defor- 

ceat  III.     *15 

Same  111.315,16 

Effect  of  remitter  III.     185 

Writ  of  quod  ei  defer- 

ceat  in*  217^19 

Ihstances  of  remitter  III.  18.i,  6 
Action  of  vraste  III.  246,  T 

Recoveiy  III.     18^ 

Discontinuance  and  re- 


356  b. 

357  a. 

357  b. 

358  a. 

3.>8  b. 

359  a. 

359  b. 

360  a. 

360  b. 

361  a. 


mitter 
Instances  of  remitter 
Same 
Covin 

Effect  of  remitter 
Same 

Instances  of  remitter 
Same  • 

Same 

Livery  of  seisin 
Remitter    prevented    by 

agreement  of  the  party 
.Same 

Const rnetion  of  statutes 
Effect  of  remitter 
Same  III.  189, 90 

Remitter  after  a  recovery 

in  a  feigned  action         III.  t74|  5 
Falsifying  recoveries         III.     IT5 


lb. 
III.  166, r 
111.167,$ 
III.  169,  70 
III.  188 
III.  188,9 
III.  170 
III.  171,3 
111.172,3 
III.      173 


ib. 
III.      I7i 

ib. 
III.      189 
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366  a. 
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367  S. 

367  b. 
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368  b. 

369  a. 


COKE. 
AdtfMf.  Vol. 

Ktmltter  tfter  a  recovery 
iD  o  fdgaed  action         III.  175, 6 

Same  1X1.176,7 

Diversity  between  sucb  n 
recovery  and  a  eonunon 
recovery  III.     177 

Same  ib. 

Nature  and  operation  of 
a  coonnon  recovery        II.  617, 18 

Remitter  after  diidaimer  III.  177, 8 

Same  ib. 

Pieadinc  non-tennre  or 
ditebJiner  III.  404,5 

Averment  III.     434 

Kemitter  after  diAchdmer  111.178,9 

Pleadinc  non-tennre  or 
diedaimer  III.     404 

Remitter,  when  the  entry 
it  lawful  III.  179, 80 

Effect  of  remitter  III.     18« 

Remitter,  when  the  entry 
to  hiwfnl  III.  160, 1 

Same  •  III.  181,  S 

Different  kinds  of  war- 
ranty II.     965 

Maxims  of  Uw  I.       fo 

Difierent  kinds  of  war* 
ranty  II.  S65.  t47, 8 

Definition  of  warranty        II.     845 

Stat.  Olonc.  cap.  3.  as  to 
warranty  II. 

Stat.  De  donU  condition- 
alibns,  as  to  warranty       II. 

Gonstmetion  of  the  stat. 
Glooc.  c.  3.  as  to  war- 
ranty II.     f66 

Same  11.466,7 
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18 

3 

168. 

13 

97b 

B.t 

163. 

14 

98  b 

B.1 

337. 

6 

99  a 

B.1 

167. 

81 

100  b 

B.1 

167. 

88 

105  a 

B.1 

*• 

167. 

83 

105  b 

0.1 

151. 

1 

106  b 

B.1 

153. 

8 

8 

155. 

3 

107  a 

B.1 

156. 

4 

9 

156. 

5 

3 

li 

157. 

4 

4 

Vol. 

Pa.  Note 

I. 

167. 

90 

I. 

165. 

16 

I. 

166. 

17 

I. 

166. 

18 

I. 

166. 

t9 

III. 

344. 

« 

III. 

344. 

7 

in. 

344. 

« 

III. 

345. 

9 

III. 

345. 

10 

III. 

346. 

It 

ni. 

346. 

It 

III. 

346. 

13 

III. 

346. 

14 

I. 

169. 

97 

I. 

169. 

98 

I. 

168. 

94 

I. 

339. 

7 

I. 

340. 

IS 

I. 

340. 

14 

I. 

164. 

14 

I. 

78. 

IS 

I. 

340. 

18 

I. 

^340. 

11 

I. 

340. 

19 

I. 

340. 

13 

I. 

345. 

^ 

I. 

341. 

U 

I. 

348. 

IS 

I. 

343. 

17 

I. 

3M. 

IB 

I. 

344. 

19 

II. 

189. 

T 

II. 

189. 

S 

I. 

346. 

81 

I. 

346. 

99 

I. 

347. 

93 

I. 

348. 

94 

I. 

348. 

95 

I. 

• 

I. 

96. 

t 

I. 

48. 

B 

I. 

49. 

9 

I. 

49. 

10 

I. 

352. 

« 

I. 

351. 

S 

I. 

349. 

8 

I. 

192. 

H 

I. 

191. 

3 

I. 

191. 

4 

I. 

98. 

7 

I. 

99. 

S 

I. 

99. 

9 

L 

99. 

19 

I. 

55. 

1 

I. 

56. 

S 

I. 

57. 

4 

I. 

357. 

• 

I. 

85. 

16 

I. 

362. 

S 

I. 

364. 

7 

I. 

377. 

1 

I. 

380. 

1 

I. 

381. 

9 

I. 

381. 

.3 

I. 

388. 

4 

I. 

388. 

5 

I. 

.3113. 

e 

I. 

3^ 

7 

€94 
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Kote 

Vol 

Pa.  Note  1 

FM. 

Note 

Vol. 

Pa.  NoM 

107  a 

n.5 

I. 

383. 

8 

115  a 

a.  15 

1. 

92. 

M 

6 

I. 

46. 

7 

114  a 

B.  1 

1. 

401. 

19 

IMa 

■.1 

I. 

386. 

9 

I. 

404. 

• 

S 

I. 

389. 

1 

I. 

404. 

t 

9 

I. 

390. 

t 

lira 

B.  1 

I. 

413. 

14 

4 

I. 

391. 

3 

I. 

405. 

1 

5 

I. 

391. 

4 

I. 

405. 

t 

1Mb 

11.1 

I. 

391. 

5 

117  b 

B.  1 

I. 

405. 

• 

f 

I. 

51. 

12 

I. 

405. 

t 

9 

I. 

51. 

13 

L 

407. 

S 

4 

I. 

51. 

14 

III. 

329. 

1 

109  b 

11.1 

I. 

393. 

1 

118  a 

B.  1 

III. 

324. 

t 

S 

I. 

59, 

15 

118  b 

B.  1 

I. 

416. 

• 

9 

I. 

53. 

16 

I. 

416. 

t 

110  a 

D.  1 

I. 

58. 

5 

III. 

294. 

1 

S 

I. 

59. 

6 

I. 

417. 

1€ 

9 

I. 

60. 

7 

119  a 

B.l 

I. 

74. 

16 

4 

I. 

70. 

10 

119  b 

a.i 

I. 

418. 

16 

5 

I. 

71. 

11 

I. 

418. 

1» 

6 

I. 

61. 

8 

I. 

419. 

• 

r 

I. 

63. 

9 

1. 

106. 

11 

110  b 

B.l 

I. 

35. 

27 

120  a 

B.l 

I. 

420. 

40 

t 

I. 

39. 

30 

I. 

420. 

SI 

9 

I. 

394. 

7 

I. 

75. 

19 

4 

I. 

393. 

6 

I. 

76. 

90 

5 

I. 

393. 

5 

120b 

B.1 

I. 

407. 

• 

111  a 

li,l 

I. 

394. 

8 

121  a 

B.l 

II. 

606. 

1 

S 

11. 

636. 

1 

II. 

610. 

9 

9 

Ill, 

314. 

20 

I. 

406. 

• 

4 

I. 

395. 

• 

I. 

409. 

• 

5 

I. 

395. 

10 

I. 

409. 

t 

6 

I. 

395. 

11 

II. 

204. 

7 

111b 

B.  1 

II. 

636. 

2 

121b 

B.  1 

L 

409. 

t 

f 

II. 

637. 

9 

L 

205. 

13 

9 

11. 

637. 

4 

I. 

409. 

i 

4 

II. 

64«. 

5 

I. 

206. 

14 

5 

II, 

644. 

6 

I. 

206. 

15 

Ufa 

11.1 

II. 

644. 

7 

K 

206. 

14 

f 

II. 

644. 

8 

I. 

207. 

17 

9 

I. 

395. 

9 

i2Sa 

B.  1 

I. 

207. 

16 

4 

I. 

130. 

5 

I. 

226. 

4 

5 

I. 

396. 

• 

I. 

226. 

5 

6 

I. 

130. 

6 

I. 

228. 

6 

7 

II. 

646. 

10 

I. 

229.. 

7 

llSb 

■.1 

II. 

646. 

12 

I. 

230. 

6 

S 

I. 

397. 

12 

I. 

230. 

9 

llSa 

B.  1 

1. 

S97. 

• 

122  b 

B.l 

I. 

409. 

4 

f 

I. 

399. 

13 

L 

409. 

5 

9 

I. 

401. 

14 

I. 

410. 

• 

4 

I. 

38. 

• 

I. 

410. 

6 

114  a 

B.  1 

L 

36. 

• 

123  a 

B.  1 

h 

410. 

7 

S 

I. 

S6, 

t 

I. 

411. 

9 

9 

I. 

36. 

t 

I. 

411. 

10 

4 

I. 

36. 

II 

L 

411. 

11 

114b 

a.  1 

IL 

«00. 

1 

I. 

412. 

19 

s 

II. 

5oe. 

2 

I. 

412. 

19 

115  a 

B.  1 

III. 

«30. 

33 

I. 

410. 

8 

3 

III. 

231. 

34 

I. 

147. 

6 

9 

III. 

2:n. 

35 

123  b 

a.  1 

I. 

139. 

1 

4 

III. 

231. 

S6 

I. 

141. 

9 

9 

III. 

251. 

37 

124  b 

B.  1 

I. 

423. 

6 

III. 

2.'j2. 

38 

125  a 

B.1 

in. 

447. 

1 

7 

III. 

232. 

39 

III. 

464. 

a 

8 

I. 

SO. 

19 

126  a 

•       B.l 

III. 

467. 

9 

9 

I. 

30. 

20 

III. 

442. 

4 

10 

I. 

31. 

21 

127  a 

a.  1 

III. 

.561. 

S 

11 

I. 

31. 

22 

III. 

549. 

9 

IS 

I. 

31. 

23 

127  b 

B.1 

I. 

424* 

24 

13 

I. 

31. 

24 

III. 

373. 

19 

14 

I. 

31. 

25  i 

III. 

374. 

I^ 
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Vol 

Note  • 

Vol. 

Pa.  Note 

Foh 

Note 

VeL 

PiuNolB 

ifrb 

n.  4 

III. 

375. 

15 

143  b 

B.3 

447. 

8 

5 

III. 

380. 

t8 

4 

447. 

r 

128  b 

n.l 

III. 

364. 

20 

5 

446. 

s 

l»8b 

ikl 

in. 

383. 

19 

'44a 

B.  1 

447. 

6 

2 

III. 

384. 

21 

144  b 

B.1 

449. 

0 

129  a 

n.l 

I. 

89. 

3 

449. 

10 

2 

I. 

89. 

4 

145  a 

B.  1 

J, 

452. 

14 

lS9b 

11.1 

I. 

94. 

18 

453. 

15 

2 

I. 

9S. 

16 

454. 

16 

S 

I. 

93. 

17 

450. 

11 

4 

I. 

94. 

19 

145  b 

B.1 

m! 

339. 

1 

5 

I. 

88. 

1 

UI. 

340. 

t 

6 

I- 

88. 

2 

451. 

IS 

^a 

D.  1 

III. 

396. 

26 

451. 

13 

131  a 

n.  1 

III. 

400. 

S7 

146  a 

B.1 

457. 

17 

2 

III. 

401 

28 

458. 

18 

131b 

n.  1 

III. 

402. 

29 

- 

458. 

19 

2 

III. 

404. 

30 

146  b 

B.1 

458. 

20 

159  a 

D.1 

III. 

387. 

22 

459. 

21 

132  b 

n.l 

III. 

388. 

23 

459. 

• 

15Sa 

n.  1 

I. 

i:h. 

10 

14ra 

B.1 

459. 

2f 

2  • 

I. 

135. 

11 

460. 

23 

3 

I. 

136. 

12 

461. 

24 

J 

4 

1. 

137. 

13 

461. 

25 

13.nb 

n.l 

I. 

79. 

21 

462. 

26 

134  a 

n.l 

I, 

97. 

2 

147b 

a.  1 

462. 

27 

2 

I. 

97. 

3 

463. 

28 

3 

I. 

97. 

4 

463. 

29 

4 

I. 

97. 

5 

463. 

30 

5 

I. 

97. 

6 

463. 

31 

.134b 

n.l 

I. 

56. 

3 

464. 

39 

135  a 

n,  1 

III. 

354. 

3 

f  . 

464. 

33 

2 

III. 

Sb5, 

4 

464. 

34 

• 

3 

III. 

355. 

5 

148a 

B.1 

464. 

S3 

135  b 

0.1 

I. 

171. 

29 

465. 

36 

S 

I. 

425. 

25 

465. 

ST 

136  a 

n.l 

I. 

4«7. 

26 

465. 

38 

136  b 

n.l 

I. 

4V3. 

28- 

466. 

39 

137  b 

n.l 

I. 

433. 

27 

148  b 

^1 

470. 

49 

138  a 

n.  1 

I. 

430. 

♦ 

471. 

43 

.138  b 

D.l 

I. 

432. 

« 

¥  • 

468. 

40 

$ 

I. 

432. 

t 

469. 

41 

' 

S 

I. 

433. 

• 

471. 

44 

139  a 

n.l 

lU. 

501. 

57 

149  a 

tl.  1 

471. 

4B 

139  b 

n.  1 

UI. 

504. 

58 

472. 

46 

140  a 

n.  1 

I. 

434. 

• 

472. 

47 

9 

I. 

435. 

$9 

472. 

48 

3 

L 

43.1. 

SO 

472. 

49 

4 

I. 

435. 

31 

149  b 

8.  1 

473. 

• 

140  b 

B.  1 

I. 

436. 

32 

474. 

50 

2 

I. 

437. 

33 

474. 

51 

3 

L 

437. 

34 

474. 

52 

J41* 

B.  1 

I. 

438. 

• 

474. 

53 

2 

I. 

438. 

t 

474. 

54 

3 

I. 

15. 

8 

150  a 

B.1 

476. 

sr 

4 

I. 

38- 

28 

476. 

58 

5 

I. 

38. 

29 

475. 

.55 

141b 

B.1 

I. 

41. 

1 

476. 

56 

2 

I. 

42. 

2 

477. 

59 

3 

I. 

43. 

3 

150  b 

B.1 

478. 

60 

4 

I. 

438. 

35 

478. 

61 

14fa 

B.1 

I. 

439. 

1 

« 

478. 

62 

f 

I. 

439. 

2 

479. 

63 

.  3 

I. 

441. 

3 

151  a 

B.1 

479. 

t 

142  b 

B.1 

I. 

443. 

• 

481. 

66 

2 

I. 

443. 

t 

481. 

&r 

143a 

B.1 

II. 

412. 

15 

481. 

68 

2 

II. 

126. 

2 

151b 

B.1 

480. 

64 

143  b 

B.1 

1. 

445. 

t 

i! 

480. 

65 

• 

I. 

445. 

4 

L 

482. 

69 
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Fol. 
Idlb 


15fa 


]59b 


155 


tSSbi 


iMft 


t54b 


t55ft 
155  b 


156 1 


156  b 


Note 

I1.4 

5 

6 

B.  1 

3 

4 
5 
6 

» 
4 
5 

6 

y 

B.11 

9 
S 
4 
» 
4 
7 

0.1 
t 
S 
4 
5 
4. 
T 
8' 
9 

B.1 
9 
3 
4 
5 
4 
7 
• 
9 
30 
11 

B.1 
9 
3 
4 
5 
4 
7 
8 

8.1 

9 

3 

■.1 

9 
3 
4 
5 
6 

.8.1 

9 
3 
4 
5 

■.  1 

9 
3 

4 
9 


Vol. 

Pa.   Note  1 

Fofc 

Nofe 

I. 

483. 

70 

157  a 

11.1 

I. 

482. 

71 

9 

I. 

482. 

72 

3 

I. 

483. 

73 

1 

4 

I. 

483. 

74 

5 

I. 

483. 

75 

6 

I. 

483. 

76 

7 

I. 

483. 

77 

8 

I. 

483. 

78 

9 

I. 

484. 

79 

157  b 

ml 

I. 

484. 

80 

9 

I. 

485. 

81 

3 

I. 

485. 

82 

4 

I. 

484. 

• 

5 

I. 

19. 

it 

6 

I. 

16. 

9 

7 

1. 

485. 

83 

8 

P. 

15. 

6 

158% 

n.  1 

I. 

485. 

ss 

9 

L 

15. 

7 

3 

niv 

Tft. 

27 

. 

4 

HI. 

t74. 

30 

5 

III. 

268. 

25 

6 

III. 

272. 

28 

158  b 

n.  1 

III. 

274. 

32 

9 

III. 

274. 

29 

3 

in. 

4. 

1 

4 

ill. 

4. 

2 

159  a 

B.1 

HI. 

4. 

3 

2 

III. 

4. 

4 

' 

3 

HL 

199. 

1 

4 

III. 

275. 

33 

fb9b^ 

B.r 

HI. 

275. 

34 

9 

iir. 

275.  • 

35 

9 

III. 

276. 

36 

160  a 

B.1 

m. 

205. 

7 

160  b 

B.1 

HI. 

205. 

8 

9 

III. 

206. 

9 

3 

HI. 

206« 

10 

4 

HI. 

206. 

11 

1618 

B.1 

III. 

206» 

12 

9 

HI. 

512. 

1 

3 

HI. 

207. 

13 

4 

III. 

207.' 

M 

161b 

B.f 

HI. 

208. 

15 

9 

HI. 

208. 

16 

m 

3 

HI. 

208. 

17 

4 

HI. 

208. 

18 

169  8 

B.1 

Jlh 

208. 

19 

1 

9 

HI. 

200. 

3 

S 

III. 

200. 

4 

4 

HI. 

209. 

5 

182  b 

B.1 

HI. 

459. 

9 

9 

HI. 

459. 

3 

3 

HI. 

200. 

• 

2 

4 

III. 

460. 

4 

5 

HI. 

460. 

5 

4 

III. 

460. 

6 

1638 

a.1 

IIL 

460. 

7 

9 

HI. 

459.' 

1 

163  b 

B»l 

HL 

469. 

10 

9 

HL 

469. 

11 

3 

IIL 

470. 

12 

4 

HL 

471.* 

13 

164  8 

B.1 

HI. 

472. 

14 

9 

in. 

473. 

15 

3 

-III. 

473. 

16 

4 

IIL 

474.' 

'  n 

5 

IIL 

474. 

18 

164  b 

8.1 

HI. 

475. 

19' 

9 

Vol. 

Pa.  Note 

III. 

476. 

20 

IIL 

476. 

21 

III. 

476. 

fi 

IIL 

476. 

23 

HI. 

478. 

24 

HI. 

478. 

25 

III. 

478. 

26 

HI. 

478. 

27 

HI. 

478. 

2» 

IIL 

479. 

f9 

III. 

479. 

SO 

III. 

479. 

31 

IIL 

479. 

31 

in. 

480. 

39 

IIL 

480. 

34 

IIL 

483. 

40 

IIL 

482. 

37 

HI. 

481. 

$5 

IIL 

481. 

36 

IIL 

482. 

38 

HI. 

483. 

39 

IIL 

484. 

41 

HL 

484. 

42 

HI. 

484. 

43 

HI. 

484. 

44 

HI. 

485. 

45 

IIL 

485. 

46 

HL 

350. 

2 

HL 

924. 

20 

IIL 

284. 

37 

HI. 

285. 

3B 

t. 

23. 

13 

I. 

23. 

14 

I. 

25. 

15 

HL 

903. 

6 

IIL 

10. 

11 

HL 

10. 

12 

HL 

8. 

f 

HL 

8. 

8 

IIL 

8. 

9 

HI. 

8. 

10 

HL 

552. 

3 

IIL 

11. 

13 

IIL 

13. 

14 

IIL 

13. 

15 

IIL 

13. 

16 

HI. 

04v. 

1 

HI. 

14. 

IT 

IIL 

15. 

18 

IIL 

256. 

3 

HL 

956. 

4 

HL 

956. 

5 

in. 

957. 

« 

HI. 

258. 

7 

HI. 

958. 

• 

HI. 

260. 

9 

IIL 

268. 

25 

I. 

677. 

1 

I. 

679. 

• 

L 

679. 

2 

I. 

679. 

6 

I. 

679. 

8 

I. 

682. 

12 

I. 

682. 

13 

I. 

685. 

14 

I. 

689. 

15 

I. 

684. 

16 

I. 

685. 

17 

!• 

686. 

18 

L 

679. 

7 
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Fol. 

Kotci 

VoL  Pa.  Note  | 

FoU 

K«te 

Vol. 

Pa.  Note 

afi4b 

ii«3 

679. 

4 

178  a 

B.  3 

I. 

176. 

38 

^ 

4 

679. 

5 

'4 

I. 

176. 

39 

5 

687. 

19 

5 

I. 

177. 

40 

6 

687. 

80 

4 

III. 

343. 

4 

7 

687. 

81 

7 

III. 

344. 

5 

8 

687. 

88 

8 

III. 

347. 

15 

- 

t«5« 

B.l 

688. 

83 

8 

III. 

347. 

16 

« 

889. 

84 

10 

III. 

347. 

17 

s 

115. 

13 

178  b 

B.l 

I. 

173. 

S8 

4 

115. 

14 

8 

I. 

174. 

33 

5 

115. 

15 

S 

I. 

713. 

77 

« 

115. 

16 

4 

I. 

715. 

84 

7 

116. 

17 

173  a 

fi.l 

I. 

713. 

78 

• 

'     8 

116. 

18 

8 

I. 

715. 

80 

9 

117. 

19 

8 

I. 

715. 

81 

10 

690. 

38 

4 

I. 

715. 

88 

It 

690. 

33 

S 

I. 

715. 

8» 

185  b 

■.1 

691. 

34 

173  b 

B.l 

I. 

710. 

70 

8 

691. 

35 

8 

L 

714. 

7t 

_ 

5 

680. 

• 

S 

I. 

716. 

85 

4 

698. 

36 

. 

4 

I. 

717. 

88 
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